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＋ has been | Its to wk the Laws of 
England into a Method ; and therefore a Prejudice has been 
taken up againſt the Study of our Laws, even by Men of 
Parts and Learning, as if there was no Way to attain to the 
Knowledge of them, but by a tedious Wandering about, or with 
the greateſt Application and long Attendance on the Higheſt 
Courts of Juſtice. Now, when I confidered the Requiſites in 
Teaching by Method, (vis. That there muſt be Knowledge and 
Judgment in the Art which one is to teach; that great Skill 3 18 
neceſſary to lay it in Order; and that Care act Diligence | is re- 
quired, to comprehend all the uſeful Parts of it: I was utterly 
| diſcouraged from the Attemp t, by the Senſe of my own Inabili- 
ties, and the many Diſadvantaiha 1 lay under in a private Country 
Life; eſpecially by being. barr d from the Aſſiſtance of learned 
Lawyers, to conſult with upon any Doubt, or to reviſe the Work; 
though I was fully perſuaded that even an * Performance 
of that Kind might be of Uſe. 
But when I faw, that many Parts of our Commun and Srdbats 
Laws were 4/u/ed or abrogated ; that the Miceties in Pleadings : 
and Practice were leſſened by Statutes or by new Inventions; TI 
entertain d Hopes, that mow it might not be impoſſible, to fort, 
b or to put in ſome Order, this Heap of good Learning; and that 
1 a general and methodical Diſtribution, preparatory to a more large 
# and accurate Study of our Laws, might now be made, as well as 
an In/titute of Civil or Canon Law, or of the Laws of other Na- 
tions; which were once too, heap'd up together without Begin- 


ning or End, before they were unravell'd and reſcued from their 
firſt Confuſion and Intricacy. 


— 


"Tis true, the Exacineſe now demanded in Ne or in 

Deeds and Inſtruments to transfer Eſtates from one to another, 
beyond the Practice of former Times, the remaining Niceties ex- 

pected in drawing up our Pleadings, and the preciſe Form in ma- 
naging Cauſes thro many Offices, from the Writ to the Execution, 

in the practical Part of the Law ; and above all, the extraordinary 
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Number and Length of our . $/ature- Lotos Tfince the Beginning 
of the Reign of 77. 8.) did {till make an Appearance of Dif 
culty to come up. to the neceſſa ules laid down for true 


ry Rule 
- . METHOD, add eee he lat Inſtance, to avoid 
| 


- * * 


Tautology 3 where one Statute muſt be mentioned again and 


again under diftinf Titles. 
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It is to be wilhed, that the c Conftriitions were allowed in 
_ Conveyances, as upon * 4s of Parliament, Laft Wills, or Teba- 
| ments, and Awards, tollowing the Intention and Meaning of the 
| Makers or Parties, without Regard to, S7 ae of Expreſſion; 
eſpecially when no good Reaſon can be given, why equal Allow- 
ances ſhould not be made, in underſtanding the Meaning of 
Words in one Caſe as well as in another, having always the ſame 
or the like Signification, when they are applied the ſame Way. 


| Alto, if there was a further Amendment of the Law in 1 5 
ference to the Subtilties of Pleadings, and the Management of the 
practical Part of a Suit, it would be good News to all wiſe and = 
- difintereſted Men, and Lovers of their Country. For it muſt 

occaſion melancholy Reflections, to hear great Men inſiſt, + That 
it is the moſt honourable, laudable, and profitable Thing in our Law, 
zo have the Science of Well Pleading; and that good Pleading is 
the } Heart-flring of the Common Law; when at the ſame Time 
it is confeſſed, & that more angling and Queſtions grow upon the 
Manner of Pleadings, and Exception to Form, than upon the 
Matter itſelf; and that infinite Cauſes have been loſt (God forbid 
it ſhould be fo any longer) or delay d for Want of good Pleading. 
OT But it is a Comfort, that our Legiſlators are of another Opinion, 
and ſeem reſolved to break this Heart- fring of the Law, and to 
= baniſh from our Courts, the Arts of Petty-fogging, Sophiſtry, and 
| © Cavil; which have flouriſhed't60 long amongſt usf. 
As our Sratute-Laws are monſtrouſly overgrown, ( || tho” very 
many Statutes are omitted in the printed Books) they too want 
the Skill of our Legiſlators, to bring them to a proper Shape. 
If many of our Statutes, with others continuing, enlarging, ex- 
plaining, correcting, repealing, and reviving them, were under 
their proper Heads thrown into ane ſhort and plain | A, it ond 
render the Study of our Laws more inviting, and the Statutes 
more intelligible, to all thoſe that are to be guided by them. 


3 Rep. 27. 8 Rep. 119. 10 Rep. 57, Se.. ＋ Lit. 534. 1 IInſt. Pref, 2. b. 
$ 1 Inſt. 303. a. Hiſtory of the Common Law, p. 173, 174, 175. +#\It may now be (aid 
with Truth, that our learned Judges, for more than 30 Vears paſt, have rather been a/tuti to do 
Juſtice, than to find out little Slips in Pleadings. I AInſt. 50, 51, 52. . 
Then 
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| "Then (in my 
made upon Deeds or Infiruments ; when a little more Regard 
may be allow'd to the Merits of a "Cauſe, and to Matter of & oF 
ance, than to Form in the Pleadings; when our Sratute-Law 
is brought into a ſhorter Compaſs (and all this may be done un- 
der a KING greater than FUSTINIAN, with the Ad- 
vice of as wiſe and impartial Judges as ever adorn' d the Benches) 
the Study of our Laws muſt be eaſy and diverting: And upon 
this View, let me add, when we have Juries of the better Sort 
of Men, according to the original Deſign; when Judgment may 
be obtained with a moderate Attendance arid Expence; and at 
laſt a ſpeedy and certain Execution made by miniſterial Officers ; 
that Men may not be ruined by the Law, 5 they ſeek Redreſs 
from it; no People under Heaven can have Laws better ſuited to 
the publick Conſtitution, and their private Wants, or be more 
| Happy under the Adminiſtration of them. 


Opinion) when —— Conſtr uctions may be 1 


Many of our Lawyers are Men of ſound and ſolid Reaſon, and 5 


as in other Countries, Admirers of polite Learning, excellent 
Orators, and often called to manage the Affairs of the Common 


wealth in the higheſt Stations. And ſurely ſuch great Capacities 


5 muſt be willing 
more eaſy, than they found it; and muſt have a ſecret Averſion 


to Chicanery, as a low Employment, tho' never ſo profitable; and 


muſt afford their Help, to make the Youth, that are following 
after them wiſe and .good Men, and truly uſeful to the Publick. 
| Seeing then, at preſent, the Way to the Knowledge of the 


Laws of our Country is dark and rugged, full of Turnings and 


Windings; T hope for Pardon, if I muſt not expect Approbation 
in making this E SS AY or Attempt, to ſhew a Student a more 


light, ſmoother, and nearer Way than has hitherto been diſco- 


vered ; tho' not the cleareſt, Goethe and neareſt that might 
be made: However I have endeavoured, that at his firſt ſetting 
out, he may ſee directly to the End of his Tourney, and that he 


may travel in a ſtrait Line. This being my Aim, he muſt not 
expect to be entertained in his Paſſage with choice Caſes of 


greater Learning than real Uſe in the Occaſions of Life; or with 
the remaining Niceties of Pleading and Practice. For that would 
be a nauſeous and an endleſs Taſk ; and was never undertaken 
in a Work of this Nature. When the Student is well acquainted 
with theſe Elements, touching only upon common Buſineſs, he 
may aſterwards from Reports, Common-Place-Books, the moſt ac- 
_ curate. Treati/es upon particular Subjects, and the beſt Precedents 

and 


that the Study of our Laws ſhould be made 
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and, Ds wink: upon this Shetch. afl. improve ad l ap 
each Title, according Oh his Fancy. Ahd+then, he may rectify 
my Miſtakes where neceflary Parts are overlooked, or to much 
contracted; where any Thing, which is taken Notice of is miſ- 
repreſented: thro Inadvertency; or where tlie Law is not con- 
firmed by ſufficient Authorities; tho' the Author had his Eye 1 
chiefly upon the Works of Sir Nad Cole throughout, as the 'B 
firmeſt and ſureſt Foundation to build on. For he is ſtill allowed = 
to be the Oracle; tho many of his Opinions have. of late been 
queſtioned or contradicted; or tho' it is now growing into Fa- 1 
ſhion with ſome to {peak lightly of him. But without doubt; = 
that Sage of the Law is the 3 methodical, cleareſt; moſt ju- 4A 
dicious, and moſt authentick Reporter ; «nd; his Inſtitutes 6 1 
call'd, but more properly Commentaries) will be held inthe higheſt 
Eſteem, while there are learned Lawyers amongſt us. In his 
Works you will ſcarce find Opinions Obiter, or the Sayings of a 
Judge upon a ſudden Motion at the Bar, or in the Hurry of an 
Aſſizes, ſet down for Aeg ent: which is too frequent; aimongh: 
the Modern. 0 
My Intention, by this Inſiitute, is not only; to help thei Stu; 
dents 3 in the Ins of Court and Chancery, but moreover. to re- 
commend the Study of the Engliſb Laws to our young Nobility | 
and Gentry, and to the Youth in our Univerſities (not excepting 
thoſe who are deſigned for the Clergy; but for many Reaſons, 
carneſtly inviting them to it) by ſupplying them with a Me- 
zhod to help their Memories; and to convince them that the 
Study of our Laws is now of leſs Difficulty, and of more Uſe 
in publick and private Buſineſs, than they are aware of. K 
ſufhcient Knowledge may be attained by hem at leiſure Hours, 
without neglecting other Exerciſes or Studies. They may have 
enough to ſerve their Turns, if they learn only to underſtand 
the Terms, the Definitions and Diviſions, with ſome common ł 
Caſes, and the moſt uſeful Acis of Parliament. 3t Changellor 5 
Forteſcue was of Opinion, that a ſufficient; :Knowledpe. for his 
Prince might be acquired within the ſpace of one Year, when. 
he endeavoured to perſuade him, to make an Inquiry into our 
Laws. And why may not his Words be directed to a moſt 
Hopeful Prince now ſhining on the Line of Succeſſion, - to the 
W ene 7—— * Noſeo Argue: ima Wh Euer 
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I)! be PREFACE. 


cc 8 quo audacter pronuncio, quod in legibus illis 
<<- (licet earum, peritia, qualis judicibus neceſſaria eſt, vix viginti 

„ annorum lucubrationibus acquiratur) T U doctfinam Principi 
* congruam in A NNO UNO ſufficientèr nanciſceris; nec in 

c terim militarem diſciplinam (ad quam tam ardenter anhelas) 
© negliges; ſed ea recreationis loco, etiam anno illo, TU ad 
cc libitum perfrueris. * 


Hardwick, Bucks, 8 
BB PL TO rn, 8 T. W. 
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LTHOUGH this Book hath been corrected and im- 
| A proved i in former Editions, yet as there are a great many 
Determinations of Caſes in the Reports publiſhed fince our learn- 
ed: Author wrote, and thoſe by Men of great Abilities, and de- 
ſervedly Eminent in the Profeſſion ; the preſent Proprietors, 
willing to oblige the Publick, have prevailed on 4 Serjeant at Law 
thoroughly to reviſe and correct this VALUABLE InsriTuTE, and 
render it the moſt complete Work of its Kind, by inſerting not 
only the Caſes from the printed Books, but 4100 from various 
Manuſcript Adjudications never yet publiſhed: He has been care- 
ful alſo to amend the Errors and Miſtakes of former Editions, 
to inſert the additional Statutes, to eXamine the old, and to add 
A Multitude of new References. | 
It is proper likewiſe to obſerve, that by chrowing many of the 
References into the Margin, which were formerly in the Body 
ol the Work, and by printing the whole ſomewhat cloſer, room 
is hereby 3 for theſe large Additions, without enhancing the . 
Price to the Purchaſer. | OO. 
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* Lord 3 Ld. Chief Rdn N 8, Sir john Strange's 5, are s, Burrow's, 
Wilſon's Reports, and Blackſtone's Commentaries, Se. Ce. 
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Of « Perſon, as Maſter of @ Family, Huſband or Wife, Parent or Child, 


The Jntroduftion. 


Of England and its Laws. LY N 


Eos. : .- 


r e age 
. . * „ F . 1 # a : _—_ 
ö 0 j ? | 


F Perſons in their natural Capacities: And therein of their Life, Sex, 
Age, Health, — and Reputation. 


Page 12 
E H A P. II. 
Of 1 Perſons in their Relative or Civil Capacities: 1 therein of the King 
and Queen. Page 19 
een, Ih 


Of Subjects: And therein of the Clergy and Laity. Of the Clergy, as 


Archbiſhops Biſhops, Deans and Chapters, SI, Parſons, 
Vicars, Curates. 22 N 24 


Cc H A 5 IW. 3-30 NE - N 5 No 
Of the Nobility and Commonalty. V Page 42 
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Of tboſe that are among the d Nobility and Commongky i in the Military 


State. Page 46 


CHAP. VI. 


Anceſtor or Heir, Landlord or Tenant, Guardian or Minor. Page 48 


IE 44: 


— — CHAP. 


* 
2 
® = 


RY 
& * * 
P 
. 
* « 
N _ 
1. 
. : Cs oP! 
PA - 2 
\ . BP 4 
we 
. 1 Ws 
. 7 
1 0 — ̃ ͤͥùÜn 0 Ine ey os 4 - — — > — —— — a. a . 
Fd 
4 * 
WS, 
= © © © 2 
, | . 4 "£7 
of N 
A T8 
8 5 
—— 1 
— — — — = — . 
—— . - —— ̃ — — ⏑ P — f-65-R —— — 8 ͥ́ꝙ ͤäp u——— —— — — . ͤ——L— 7 55 
— — p — * N IN © 
» Wo he ff 
. * MF A 
| | | | II, 9 wy I» 
8 
= 
"= 99 
* 3 'F 


of Publick, Offers, as qherif Tofices of the Peace, Coroners, Trea- 
ſurers of the County, Conſtables, Churchwardens, Overſeers of the | 


Poor, Surveyors of the Highways, Clerks of the Market, and Gover- 
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thi 
0 in of the firſt Diviſion of Eſtates in Lands, &c. (viz.) Into Fee- 
1 ſimple, Fee-tail, in Tail after Poſſibility of Iſſue extinct, Ey Cur- 
i teſy, In Dower, For Term of Life, For Term of Years, At Will, 
i At Sufferance, By Copy of Court-Roll, In Ancient Demeſne, Eſtates 
9 upon Condition, By Statutk- Merchant, Dy Statute Staple, By Elegit. 
W _ Of Eſtates in Lands deviſed to Executors, Eſtates in Coparcenary, 
ns SOAP in e In Remahdkr. In Reverſion. 
Ho opal tes qredbd doc AO" 
CHAP. u. 


The ſecon Divifian 9 flies, in Lands, Tenements, or Hereditaments, 
(12) ts Ef atef Cerporeal and Incorporeal : And therein of Digni- 
ties, Fwd. ae 'F: is Tenures and Services, Annuities, nn. 


Ways, Multure of 4 ch 8 7 Penſions, Offices, Franchi- 


ſes, Ern Page I 49 
* 8575 S A. H. A p. u. | * 


HewLands N or. Hereditaments may. chai, ae). Þ 
By Occupancy. 2. By Deſcent. 3.19 Purchaſe, (wherein of Deeds 
and the ſeveral Sorts of Conveyinces ; as Feoffment, Fine, Recovery, 

.  Indentures to lead Uſes, Covenants to ſtand ſeifed. to Uſes, Bargain 
and Sale, Grant, Leaſes, Leaſe and Releaſe, Confirmation, Aſſign- 
ment, Exchange, Surrender, Revgcatin, and new Declaration, Sta- 
tutes, Obligations, Defeaſances, Deviſe.) 4: be TOS we 5. By Eſ- 
wahkat. La. * Ne mix. WI. i ie ** FA Ad, >.A bake 210 


Pj 55 CHAP. Av. 


How Eſtates in Lands, Cc. may b; e or loſt, (vis. I... 7. Bf Allen- 
ation of a 2 Tenant. 2. By Alienation in Mortmain. 3. 
rforman 


9 of a Condition. 4. By Waſte. 5. By Bank- 
| 1 6. By Eſcheat. 7. Difſcifio, Abatement, and Intruſion. 
4 Page 289. 
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of Eſtates in Goods 90 Chittels eat 55 ee pale 


1 A P. ** hg 3-44 * "+ 
Ot, 5 8 


Few Eſtates i in Goods ant Chanel, reel m may 11 eh (iz) 
By the King's Preropative. © 2 By Gift. 3. By Sale. 4. By 


Theft. 5. By Teſtament. 6. By Adminiſtration, Page 306 
G HAP. VI. 
How Eſtates | in Goods and cue regen. may be forfeited. or ! oft. 
TIE MN CE DT Ze * 
B 00 0 K III. 


Of Crimes 0d Mikicmothors: or of, the 
Pleas of the Crown. W 


CHAP. 1. 


a Oo F 8 Crimes or Offences, (vig.) High: ae Petit 
Treaſon, and Felony : Aud therein. private Felanies, wobich\ are ; 


en AE the Life, Body, han or Habittion of th Subjed?, 


1 18 5 n 2 

| 0 A P. 1. a 
o Principal and Acceſſory 5 and of the Benefit of the Clergy. b. 378 
To \ WAY? le h enen 


af Criraes * Cap ical And therein, 1. of Offences acct the 8 
poral Laws — for the Support of Religion. 2.4 Of Offences im- 


mediately againſt his Majeſty's Crown and Hein. 3. Of Offences 


1 that are burtful 70 8 5 King's People, or - againſt the Cammonwealth . 
in General, in Roſpect of publick Juſtice, publich Peace, — Trade, 
you” 390 


* — an Eaſe of 7 the * 8 ee 
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BOOK W. 


<A * cc a. 


tx: +3 1 IF, 


Juſtice, « or Juriſdi 
- ef Courts, 
CHAP, I. 


F @ Court, and of the ſeveral Kinds of Courts, which are of the 


+ St += 


1017 


res. 


Court of the Lord High Steward, The Chancery, The King's Bench, 
2 he 


tion 


largeſt Extent, (viz.) The Parliament, The Privy Council, The 


"The. "CONT EN T 8. 


"A e Common Pleas, The Exchequer, The Court of the Conſtable = 


"Marſhal, The Admiralty, - The Court by Commiſſion, by Virtue of 28 
4 H. 8. The Aſſizes, The Quarter Seſſions, The Sheriff's Torn, the Coun- 
ty-Courts, Hundred-Couris, Courts» Leet, C ourts-Baron, Ancient De- 
meſne Courts, The Courts of Coroners, The Courts of Clerks of the Mar- 
ket, Pic-Powder Courts, "Of the Courts of the Commiſſioners of Sewers, 
Commiſſioners of Bankrupts, Commiſſioners./or Examination , Wit- 
f _— Foreſt-Courts, e Week we: or pare iron 
£ | 19 F 0 N. 442 


44 


b A m lt 


of the ſeveral Kinds af Courts, which are particular, limited, or exempt 
Juriſdictions, (viz.) Of the Marſhalſea, Of the Lord Steward, &c. 
to Inquire of Felony by Confederacy, Of the Lord Steward of the 
King's Houſe, roncerning Treafons, Felony, Bloodſhedding,-&c. Of 
the Gorts within the Principality of Wales, Of the Dutchy-Chamber 
of Lancaſter, Of the Courts of the Counties-Palatine, Of the Court of 
the Biſhop of Ely, Of the Courts of the Cinque Ports, Of the Courts of 
the 8 of the Mayor of the Staple, Of: the Courts within or 


near the City of London, Of the Courts in other Cities, Towns-Corpo- 


rate, Boroughs, &c. 27 the Courts 7 the Univerſities of Oxford and 
| Cambridge. 1 8 1 3 e 


on 


CHAT i. p 


of Renten without Suit in Curt. As, 1. By AR: of 18534 in i: Thing 


perſonal and real; auberein of 4 Remitter. 45 By Act cf one the 
Parties, in Things perſonal and real; wherein of Entry, Deſcent, and 
Diſcontinuance. 3. By Act of all Parties wherern of Accord, Ar- 
DITA, ans Umpirage. 4 Th, "IN 52 3 


CHAP. Tv. 


of tbe N in Suits or Civil Cauſes in Our Courts, (viz.) Of 
Actions, (wherein of the ſeveral Sorts of Actions, as Actions of the 


| Caſe, Detinue, Covenant, Debt, Treſpaſs Vi et Armis, Ejectment, 
| Nuare Impedit, Waſte, Replevin) Writs, and of the ſeveral Sorts of 


Writs, and of the Arreſt; Gutlawry, Appearance, and Bail, of the De- | 


claration, Pleas, Iſſues, Trial, (wherein of Jury, Challenges, Evidence, 
Verdict, &c.) Judgment, Execution, and I f Writs in the Nature 


; of Appeal, fab | Page 528 
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CHAP. v. as 


o the ne in Criminal Cauſes, bz.) of the Proceſs | for the 7 


Arreſt or Outlawry of the Criminal, Of Bail, Indictments, Approvers, 


Appeals, Informations, Arraignment, of the Behaviour of the Offender 
upon his Arraignment, Of TRIAL, Conviction, and Attainder, Judc- 


MENT, Forfeiture, Arreſt, or Reverſal of Judgment, and Falſifying 
Attainders, Execution A Rope, . 1 888 
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Hen. 8. "ap. 26: The main 855 
England, is Part of Er 
Scotland was ynlted: 
Cuſtoms. 

The Ifle of 4 Man is no Part of Egli, Yo A akin Tet 


itſelf, and out of the Power of cut Chancery, 
which iſe out of 
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Of England : and of its Laws. 
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Black E 
Introd. Sect. 


1 110 


e Sub. Of Egal. 
iſe Laws) comprehends England, Maler, and 
« The Principality of Valis b, was incor- 7 


2 Inſt. — 
4 Toft. 2 
7R * 


porated and-united"to the' Kipgdow of Ezglzud, by the 27 ses de 


* 


4 


24 6 9 85 


— n 2 


ing, were veſted unalienably in the Croen; 


Biſhoprick of Sadar and Man, of Hundreds, Manors, and many other Rights, reſerved 
by the Statute to the Duke of Aiboll, (9c. and not thereby veſted" in the Crown : To be 
holden of the King, his Heirs and Succellors, by the uſual honorary Service of render- 
ing to his Majeſty's Heir and Succeſſors, Kings and Queens of England, two Falcons on 


the Day of their reſpective Coronations ; and under the yearly Rent of 1011, 155. 11 d. 
to be 2 at the Receipt of his Majeſty's Exchequer. 


B 


Wo 4 50S 4 


s 2 $2 


TY 246 Phe pops 67" ti 
_ into 10 Bank, in the Names of the Duke and Dutcheſs of 5 80 Sir hee 
Fredericks and-Bumund: Hoſkins, the Iſle of Man, and the Iſlands, Sc. thereunts. 


ay 


"brnearti'the 1ow-water Mark . Fudh Courts there 
plant”; kot Gere, the Admiral hath Jurifdictioh. “ poſt 
y 3Z Kun, cup. 8. OR: hath diffetent-Laws and, we 1070 


B. 4. Ch. 2. 


260. 


PLING 


or ef original Writs fs Sr 4+ 


1 8 9 
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except the Right of Patronage of the 


Seal 


i ncety; ; and hath been Fate under rhe Great , 8 In pg 


4 Inft. 284. 
7 Rep. 21. 


- of 


ö hy he Farb 5 


OE 2 Wow - <4 
2 „ * 


"Seal to divers Subjects and hey Herd. No Act of Parliament e to 
it, unleſs it is eſpecially named. It hath peculiar Laws and Cuſtoms. 
'4 e Neither are the Iſles of * Jerſey and Gurenſey bound by our Acts of Pa- 
2 4 Inſt, 286, 

i 287. liament, except they are ſpecially. named; neither do our original Writs 
7 Rep. 21. run into theſe Dn, Yet the King's Commiſſion under the Great 


Seal runs there t reſs 117 Injuries or Wrongs, as it does in the Iſle 
n 


of Man T the c mmitſipners 24 judge according to the Laws and 
Cuſtoms of thoſe” Illes. Other Writs too, ha are not Originals, may 
be executed there: 


v laſt. 141. b Treland is ſtill a diſting Ki dem ee by Repair 8 Law, paſſed 
WS: there 10 H. 7, All Statutes ma 


dy in Eng land before that Time, are 

2 Inf. 18. of Force in Ireland; and by ſpecial Words our Statutes ſtill may 
4 Inſt. 351, bind them: Yet they haye | {Parliaments or their own; but their Sta- 
7 > +, tutes are to be affirmad b the King and Couneil here. They have 
ts ſame Courts of Juſtſce, and the Ame Lan (for the moſt part) as 
we have in England. 
By 6 Geo. 1. ch. 5. It is declared, That the King dom of Ireland is 

Subordinate and dependent, as inſeparably annex'd, to he Crown of Great 

Britain, and thut the Parliament of Great Britaiß hath Authority to make 

Laos #nd Statutes to bind the Kingdom of Irelind. And that the Houſe 

of Lords of Ireland have no Power to affirm or reverſe any Judgment, Sen- 

rence or Decree, given 01 or made in oy; Court within that Kingdom. 


— —— y *. OE Eid 


* 


a es  Englond is divided into an ecclfafical and temporal State. 
| Introd. Sect. The © eccleſiaſtical State is divided into two Archbiſhopricks, or 
"SE . Perks, (viz.) Canterbury and York : Me 9 has within his 

2 91 Proſe ig bier, of evfry Pioceſs. The rcHbiſhoꝶ of (un- 
der twenty-one Bifhopꝭ, ſeventeen of ancient Foun- 
* 193 and four more founded by King! Hom 8, out of the Ruins of diſ- 

_ ſolved Monaſt eries;: ; ops.) J Glakefter; Briſtol, Pererboroigb and Oxford. 

The Ach of Terk hath under him within his Province four Suf- 

fragans, (viz.) The Biſhop of the County Palatine of Cheſter, the Biſhop 

of the County Palatine of Durbam, the IO of Cari fe, fand apd ghe Bi- 
chop of the Ille of Man. yy 

Every Proyince is divided into Dioceſſes, every Dioceſ into Arch⸗ 
 deaconries, every Archdeaconry into Deaneries, and every Deanery i into 


« & 


Pariſhies; but there are ſome Places that are extraparochial, | A Province 

is the Juriſdiction of an Archbiſhop; a Dioceſs is the Circuit of every 

Biſhop's Juriſdiction ; an Archdeaconry of an Archdeacon ; a Pariſh of 

a Parſon, or Vicar; for a + Pariſh is the Circuit of Ground i in which 

1 the People that belong to one Church do inhabit.“ [See 10 Ann. cb. 

| Church-war- 1 I. For building fifty new Churches in London and We eſtminſter, &c.] 

dens Ch. 7. 2. The temporal State is, divided into ſeveral Counties; every County 5 
we. into Hundreds; every Hundred iato Towns and Villages. . 

* x lag. 50. . A County (Comitatus a comitando, from accompanying together, par- 


109. * ticulacly', at he Aer and Seſſions held for the County, or as ſome lay, 
4 Int. 248. | 1 | 


DIP 3 w_ 4 


1 Porochis e locus in quo a WF ine wclef fie. Ek Rep. 


[Pariſþ] See Black. Com. Introd. Sect, 4. 111, & 2 Wilfon, 182. for the en of the 
Diviſion of Pariſhes, 


Mac wha Slate See Black. Com. Introd. Seck. 4. 113 to 11. 
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By 2 Ed. 3. cap. 12. 14 Ed. 3. cap. 9. Hundreds, which bad been e- 


Juſt. Edit, 11. 8vo, Tit. Conſtable, Sect. J. 359. 


The Introduftion,  — © 3 


2 comitand? Principem) or Shire, is a certain Circuit, or Part of the 
Kingdom, governed by an yearly Officer, called Sheriff, or Shire- Reeve, 


under the King; for a County cannot be withgut a Sheriff. The King, 


by his Letters Patent, may make a County with its two Courts®, the * See B.4. Ch. 
Torn and the County-Court ; and that no Part ſhould be exempt from the P** 
Authority of the Sheriff*, every Parcel of Land lies in ſome County. v See Ch. 7. 
Every County is; as it were, an entire Body by itſelf ; ſo that regularly Poſt. 
an Inqueſt, or Jury, ſhall not take Notice of any Thing done in ano- 


ther County, There are three called Counties Palatine, (viz.) Lan- e See B. 4. Ch. 


caſter, Cheſter, and Durham. Some Cities and Towns corporate are 4. . 
d 4 Init. 211, 


Counties; of theſe the famous City of London is one, as alſo York, Goefter, ae. 


Canterbury, Norwich, Worcefter, King flon upon Hull, c. 


2. Hundreds were ſo called becauſe there was a Juriſdiction over ten 1 Inf. 
168, a, 


Tithings, or an Hundred Families dwelling in ſome neighbouring Towns. Ing 
The People that live in a Hundred, are called Hundredors; and theſe | Vine hon: 


Hundreds continue to this Day to ſome Purpoſes ; but their Juriſdiction 204, 405. 
is transferred to the County- Court, ſome few excepted, which were an- od. 199. 


nexed to the Crown, and granted to ſome great Men in Fee, and ſo re- 
main in the Nature of a Franchiſe, and have Return of Writs, and 
wherein the Sheriff cannot meddle by his ordinary Authority. 


In ſome Counties, Hundreds are called Ridings, Ropes, or Wa 8 takes. 
There is a Chief Conſtable. * and a Bailiff of every Hundred, to exe- * See Ch. 7. 
cute the Orders of the Sheriff, Juſtices, (cc. „ el. 


parated from Counties, are joined to ibem again, and are to be in the Sbe- 
riff's own Hands. )))) ot 5 
All Grants made ſince 14 Ed. 3. of the Bailiwicks of Hundreds, ex- 4 Toft. 267. 
cept ſuch as then were of Eſtate in Fee, are void. Such are Occaſions of 1 Vertr. 390% 
FREE NG os dh ATI eee r 


* 


6 


[Sbire.] From the Angloſaxon Word It ir ſignifying a Share, Part or Portion, or from 


the Saxon Verb ſcirian or ſctran to ſhare, part, divide or limit. 


[Sheriff.] From ſ[cirger:fa compounded of [cir Shire, and gerefa Præſes, one who 


preſideth either alone, or with others in the Adminiſtration of Affairs, public or pri- 


vate, ſacred or civil; a Magiſtrate of what Name ſoe ver.. 
[The Torn] This was anciently called the Scyre mote (i. e.) the Shire meeting, and 
was held twice in the Year: long before the Conqueſt ; afterwards, before Magna Charta, 
it was called the Sheriff's Tourn, Torn, or Turn, and had that Name from the French . 
Word Tour, ſignifying a Circuit or Turn, from the Sheriff his taking a Circuit or Turn 


about his Shire, and holding his Court in ſeveral Places; for the Word, Turn doth nat 


properly ſignify the Court of the Sheriff, but his Perambulation through his County or 

[Ridings.] Where a County is divided into three of theſe intermediate Jurifditions : 
they are called Trithings, which were anciently governed by a Trithing-Reeve ;_ theſe . 
Trithings till ſubſiſt in the large County of York, where by an -eaſy- Corruption of the 
Word Trithing, they are called Ridings. PR e EA | 


[ Kape.] Comitatiis portio, cujuſmodi ſunt ſex portiones in agro Suſſex; viz. Chichefter, : 


Arundel, Brambre, Lewes, Pevenſey, and Haſtings; Somnerus derivat a rap funis (i. e.) : 


Portio funibus metata & diviſa. Ego malim (ſays Junius) derivare ab If, repp. et ripp; 

quod, teſte Verelio, diſtrictum vel tractum terre notat. Etimologicum Anglicanum 

Fran. Junij. Edit. E. Lye A. M. Oxon, 1743. be es 
[Wapentake} Ab Angloſaxon, Maepen⸗getace, Centuria, Vox forenſis, non ab ar- 


morum aſſumptione, ut Hovedeno placet, ſed ut Somner ingenioſe pro ſolito divinat, 


ab armorum redditione quam Domino in Subjectionis ſignum præſtabant, ſcilicet ab 
Anglo Saxon Maepen arma, et getaetan tradere, reddere, Skin. verbo Wapentats. 
Vide Somner Dict. Anglo-Saxon, et Spelman in Gloſs. Kennet's paroch. Antiq. Gloſs. 
{ Conflable] For a very learned derivation of this Word, and of the divers Names of 
petty Conſtables, Tythingmen, Borſholders, Boroheads, and Headborows, ſee 1 Burn 
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The Introduction. 


r a 235 — * — A 
— . * 


Delay and Hindrances of J uſtice, when the Execution of Proceſs is taken 
from the Sheriff. | 


Finch 50. 3. * A Town (Villa or Vicus) was a Precinct anciently containing tex 


Families, upon which account they are ſometimes called Tithings: Up- 
land Towns, which are not ruled and governed as Boroughs, are but 
Towns, though they are incloſed with Walls. 


8 lnſt. 115. „It cannot be a Town in Law unleſs it hath, or had a Church, Ce- 


lebration of divine Service, Sacraments and Burials. If a Town is de- 
cay'd ſo that it hath no Houſes left, yet it is a Town in Law, .There 
« See Ch. 5, Ought to be in every Town a Petty Conftable*®, or Tithing-man, or both. 
pol, ZBeveral of theſe Towns have Hamlets, as there may be ſeveral Ham- 

lets in a Pariſh; and ſome particular Places may be out of a Town or 
a 2 Inft. 669. Hamlet, as out of a Pariſh, though not out of the County. The Ad- 
2 Vent. 31. Jition of a Pariſh in original Writs, if there are two or more Towns 
within it, is not good. But if there is but one Town, the Addition of 
Pariſh is good within the Statute of 1 H. 5. ch. 5. and it ſhall not be in- 


tended * (if it is not pleaded) that there are more Towns than one in a 


Pariſh. 5 1 = 
Under the Name of a Town, or Village, Boroughs and Cities are con- 


| tained; for every Borough or City is a Town, though every Town is 


not a Borough or City. 


e afl. 108. b. A © Bypygh is ſo called, becauſe it ſendeth up Burgeſſes to Parliament : 


yg And this maketh the Difference betwixt a Village or Town, and a Bo- 


669. rough. Some Boroughs are corporate, and ſome not corporate; if a 


Borough is decayed it ſhall ſend Burgeſſes to Parliament, as Old Sarum 


17 doth. 


In old Time, the Towns that are now called Cities, or Cities and Coun- | 


ties, were Boroughs, and the ancient Boroughs were firſt of all Towns. 


10 laſt. 109. b. A City is a + corporate Borough that hath had, or at preſent hath, 
85 See Ch. 8. 4 Biſhop; for if the Biſhoprick is diſſolved, yet the City remaineth. To 


ſt. 4 3 98 1 * ' | 2 206 F 1 
hs have Suburbs proveth it to be a City. Some Cities are alſo Counties, as 
before: mentioned. . . mY 


Of the Laws II. + As Law in General is an Art directing to the Knowledge of 
Juftice, and to the well ordering of civil Society; ſo the Law of England, 
Introd. Sect. in particular, is an Art to know what is Juſtice in England, and to pre- 


of England. 
1 Black 0 Com. a 


3. 35 to 91. ſerve Order in that Kingdom: And this Law is raiſed upon fx principal 


£ 


„ Dr. nd 1. Upon the Lau of . Nature, though we ſeldom make Uſe of the 
chap. 5. 


Stud. Dial. 1. Terms, The Law of Nature: But we ſay, that ſuch a Thing is reaſon- 
> Rep. 12,13. able, or unreaſonable, or againſt the Law of Reaſon. * 
* br. and 2. Upon the revealed Law of God: Hence it is that our Law pu- 


dae. 6. niſhes Blaſphemies, Perjuries, Cc. and receives the Canons of the Church 


1 Inſt, 625. duly made, and ſuppoſeth a ſpiritual Juriſdiction and Aulbority in the 


Church. 


1 
P : 5 * 1 ——— ad — — a 11 . en 


—  __ 


J Borosgh.] There are ſome Towns ſtiled Buroughs that do not ſend Members to Par- 
liament, as Kendall, in Weſtmorland, which is ſtiled Burgus de Kirkby in Kendall, in the 
Charter of Incorporation, and in the Rolls of the Court of Record of that Town. 
* Pluralitas non præſumitur. 2 Inſt. 669, 4 8 
[City] Cambridge is an ancient City, 1 Inſt, 109. b. but Quære whether Cambridęr 
ever had a Biſhop ? e e arg nn, 9 855 
+ Lex eft ſanctio juſta, jubens hone/la et prohibens contrarid. 2 Inſt. 588. 
Jura naturalia ſunt immutabilia, 7 Rep. 13. Fe 
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———_ 


The third Groued are ſeveral * general Culloms; theſe Cuſtoms are © _ and 
properly called the Common Law : Wherefore when we ſay, it is ſo by © 42a ED 


7. 
Common Law, it is as much as to ſay, by common Right, or of common 1 Inſt, 


Juſtice, L422. to 
Indeed it is many Times very difficult to know what Caſes are grounded 

on the Law of Reaſon, and what upon the Cuſlom of the Kingdom, yet 

we muſt endeavour to underſtand this, to know the | Reaſon of 

the Law. 


Rules concerning Law. 


The e Law is the abſolute Perfection of Reaſon: Fo or no- . jog. 46, ry 
thing that is contrary to Reaſon is conſonant to Law. 319. b. 


Common Law is common Right. OY 1 179. 
The Law is the Subject's beſt Birth-right. . 9 * 
* The Law reſpects the Order of Nature, | I * 2 Inſt. 56. 
s It always intendeth the Beſt, _ 1 3 92. a. 
* The Law forces no one to that which is impoſlible or vai 4 Toft 669. 
i The Law provides a Remedy for every Wrong, i laſt. 59. a. 
* Where one hath ſeveral Remedies, he may uſe which he will. ke 222 K 
Want of Right and Want of Remedy i is all One. For where there ir lat. 197. b. 
is no Remedy, 14 is no Right. ITS 199 b. 
m The Law hath a Delight in giving of Remedy, "Ty 5558. 56. 
un The Law favoureth Life, Liberty and Dower. k1Inſt. 145 a. 
» Things of Neceflity are to be excepted out of a a general Law, y * "ray 95. b. 
The Ignorance of Law cannot excuſe. In.” : 4. bo 
 q The Act of Law never doth Wrong, " 106000000 
Where the Conſtruction of any Act is left to the Law, the Law will — 8 5 * 
never conſtrue it to work a Wrong. P1 Inſt, 56, b. 5 
r But it is better to ſuffer a Miſchief (peculiar to one) than a General 13 op, 
| Inconvenience. 1 oo Dial. 2. 
s The * tang of Parties cannot make that good which the Law Ch. LR . 
1 
makes void. e 5 2 * Me b. 
1 e d d Ge d3 1700 
5 „„ | 17 | e OY — min 
Lex eff ſumma ratio. 1 Inſt. 319. 3 $14 8 ; | Hf * 
Lex ſemper intendit quod conventt rationi. 1 Inſt. 78. b. K | OW : 
Nihil quod eft inconveniens eft licitum. 1 lan . 
Dui rationem in omnibus querunt, rationem ſubvertunt. 2 Rep. ET. Wig | ; 
re excuſat legem. 1 Rep. 96. 5 1 22: N 21. 10 Rep. 139. 1 Inſt, N 
e 8 ; | 


Loe non cogit ad impoſſi bilia. 1 Inſt. 92. a. 
Lex non pracipit inutilia. 1 Inſt. 127. b. 8 
Lex neminem cogit ad vana ſeu inutilia. 1 Inſt, 197. b 310. b. . 5 
i Lex non debet deficere conguerentibus in juſtitia l 1 Inſt. 107 b. 2Inft. 40 8. 
Quod remedio deflituitur, ipſa re valet, ft culpa abſit. 6 Rep. 68. 0 
Lex beneficialis rei conſimili remedium præſiat. 2 Inſt. 689. N 


Aliquid rs ne injuria remaneret rn quod alias non concederetur. 1 Inſt. 1 197. | 
b. | 


P Ienorantia legis neminem excuſat 1 Rep. 177; 2 Rep. 3. 6 Rep. 54. 
4 Conftruttio et actus legis nulli facit injuriam. 1 Inſt. 148. a. 183. a. & b. 2 lu. 287. 
Lex citius vult tolerare privatum damnum quam publicum malum. 1 Inſt, 252. b 
 * Conventio privatorum non potęſt publico juri 1 1. Inſt. 166. a. 
Modus et conventio vincunt legem. 1 Inſt, 41. b. 166. a. 2 Rep. 73. 

Pacto aliguid licitum ęſt, quod fine pacto non admittitur. 1 Inſt. 166. 2. | 
Ruoa contra legem fatium ęeſi, pro infecto habetur, 3 Rep. 74. 4 Rep. 31. 
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a1 Inſt. 56. :1T. When the bis giveth any Thing, it gives by replication Gat 3 is 


pa +*3*" neceſſary for taking and enjoying the ſame. 

bLir 378. What is annexed to any Thing by Law, is ſtronger than if it were 
put in Writing. 

<1Inſt. 282 b. Judges ought not to change the Law which-always hath been uſed. 

c ot. & 15.h. No Law can be abrogated but by Ac of Parliament. 

2 Inſt. 019. 


Nana „ eri Principles and Maxims are another Foundation. Such 
Stud. Dial. 1. Maxims are not only holden for Law, but all other Caſes that may be 
cb. g and g. On to them, are to, be taken for granted; wherefore it is dangerous 
= 3 alter any of theſe Maxims or Grounds of Law; they are of the ſame 
40 Reg 25 Strength as Acts of Parliament when once the Judges have determined 
what is a Maxim; for this does not belong to a jury. But if you pleaſe 
you may comprehend Maxims under general Cuſtoms, and take them 

for Part of the Common Ge 


# Dr. and 5. Particular Cuſtoms are a fifth Ground of our da Theſe may 


ws Dial. 1. . be uſed in ſeveral Counties, Hundreds, Towns, Boroughs, Cities, Ho- 
chap. 10. 


1 Inf. 1 10. b. nours, Manors and Hamlets in ſpecial Caſes. 


Cuſtom is a Law not written, eſtabliſhed by long Uſe and Conſent. 
Particular Cuſtoms are always to be taken for Law, tho' they are always 
_ againſt the general Cuſtoms of the Kingdom, and the Maxims of the 
Law: Yet a Jury ſhall try whether there is a particular Cuſtom or no, 
and not the Judges, PE the Cuſtom in Debate is of Record in the 
fame Court.. 
111. 216; There is a Cuſtom in the County of Kent called h Gaveltind, (Gave all 
x Inſt, 140. a. Kind) That all the Sons ſhall inherit as Siſters at the Common Law: 


db. 


8 .de And OF Cuſtom when one Brother dies without Iſſue, All the other 
Cuſtoms of Brethren may inherit. Lands lying in Kent ſhall be pretumed prima 


3 facie to be of the Nature of Gavelkind, that being the general Tenure 
ac Com. 


Ind ſed. of that County; and it lies upon the other Side to prove them dif- 
gavelled . But ſee the 31 H. 8. cap. 3. 2 8 3 Ed. 6. a private Act. 


12 14. Reym. And there is a particular Cuſtom in 3 ancient Boroughs (calle 


1292. 


| See of Copar- * Burgh-Engliſh, or Borough-Engliſh, becauſe this Cuſtom was firſt in 


ier England) where the youngeſt Son ſhall inherit before the eldeſt. And if 
2. Ch. 1. 


Lit. 165. the youngelt Son die in he Til of = Father, Seder © oo: a 


211. Xx 


.. FS 1 lex aliquid alicui RAS Tp Sade videtur et id PN 650 res 72 FX non Pai. 1 lat. 
| 56. a. 2 Inſt. 309. 4 Init 111. 3 Rep. 12, 47. 11 Rep. 52. YES 

b Utique fortior et potentior ef? diſpoſitio legis quam hominis. 1 Inſt. 234: A, 

Principia probant, non probantur. 3 Rep. 40. 


45 Principia e non e 5 . 1 Inſt. 16. a. 6363. a. 


of Deſcent: But Fab ee e i Liam EY in his Treatiſe of Gaveltind, 
both Name and Thing, hath: clearly ſhewn that, this is a popular Miſtake; that the 
Name of Gæveltind was not given, with, or in reſpect of the Nature of the Land in Point 
of Deſcent, that the Saxen Word Gael, gafol, gabel, gaful, or however elſe it be writ- 
ten, ſignifies Cens (i. e.) Rent, either in Money, Proviſions, or Works, whether the Word 
be uſed ſingly, or in Compoſition with another Word. That Gaveltind is compounded of 
the Saxon Words Gauel and, Cecynye (i. e.) Nature, Kind, Sort, Quality or Condition, 
meaning that kind or ſort of Land which is charged with Payment of Rent. Sonmner's 
Treatiſe of Gavellind. Edit T's 4to, from fol. 2, to 41. 


Daughter, 
2 


3 
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nor, Hundred, County. In an Upland Town (which i is neither City or 
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Daughter, ſhe ſhall take Jure Repraſentationis; and ſo as to Gare/kind 
Lands, if one of the Sons die in the Life- time of bis Father, leaving - ſſue 
a Daughter, the Daughter ſhall inherit the Purpar' y Of Share o! her Fa- 
ther; for the Right of Repreſentation holds in Inheritances defcend-ble 
by (alien, as well as at Common Law: And a Frechold-Leaſe, 
or Rent in Fee, created out of Gavelkind or Borougb- Hg jh Lands, 
ſhall deſcend in the fame Manner as the Lands them!ic:vcs would 
do. Gavelkind and Borough-Engiiſh differ from all other Cuſtoms, 2 1.4. Rayrd, 
mnaſnuch as the Law takes Notice of them -when generally alledged; fee | 


whereas other Cuſtoms muſt, be particularly pleaded. | t 8 5 575 


In London there are many particular Cuſtoms relating to Trade, Ap. b Inſt 175. b. 
prentices, Orphans, Reformation of Manners, Actions and Pleas, and all 7 Ld. Rey m. 
againſt the general Cuſtom of the Kingdom. [See 5th Rep. 126, 2 Danv. , Salk. F 45. 
Abr. 311, Tit. Cuſtoms of London, and thoſe Authors who have wrote 


on this Subject. * 


In a © Town a Cuſtom to deviſe 1 in Gabeln or Bosbagb- En. 1 Inſt. 33. b. 


gliſb, cannot be alledged; for theſe are Cuſtoms proper to Cirids; Bo- My oy 505 
roughs and Manors. And yet it appears from our beſt Authors, that all | hay, 177. 


the Lands in England were of the Nature of Gavelkind, and deſcended 
equally to all the Iſſue, before the Conqueſt *. In ſpecial Caſes (I ſaid) "21d. Raya, 


a Cuſtom may be alledged within a Hamlet, Town, Borough, City, Ma- 1 W 64. 


Borough) a Cuſtom: may be alledged to have a way to the Church or 


Market; for the Inhabitants to dance upon another's Land for their 
Recreation; or to make By-Laws for the Reparation of the Church, or for 
the well- ordering of their Common: Vet as to By-laws, theſe Diffe- 
rences muſt be obſerved; Inhabitants of a Town, without any Cuſtom, - 5 Rep. 63. 
may make By-Laws for the Reparation of the Church, Highway, or any 3 Cro. 497» 5 


Thing which is for the general Good of the Publick; for they are as it 5325 
were incorporated by the Common Law for ſome Neceſſities; ; and in 


ſuch Caſes, the greater Part of the Inhabitants ſhall bind the reſt without 


any Cuſtom. But if the By-Law is for their own private Profit, as for 


the well- ordering of the Common; there, without Cuſtom, they —_—.: 
make By-Laws ;and the greater Part ſhall not bind the leſſer, if that is not 
a Cuſtom too: For here every Act muſt be warranted by Cuſtom. 


* To Particular Cuſtoms to Things are inſeparably incident, U/age i Black Com. 
and Time. 1. Uſage muſt be Long, Continual and Peaceable, 5 Non- lags ſeQ, 3+ 
uſage is a great Preſumption that the Law will not bear it. But an Act! 5 119.6; 


of Parliament cannot be antiquated by Nonufer. For no Cuſtom can #1 Iad. 81. b. 
take away the Force of an * Act of Parliament, * unleſs the Cuftom an „ 
ſaved by another Act; becauſe the Cuſtom cannot be beyond Memory, i Slug. 21. 
if there is a Record to the contrary ; for Knowledge is as well by * Procf, 2 left. 28. 
as by one's own proper Knowledge. Neither does an Act of Parliament afl. 11 5. 4. 
always take away a Cuſtom. An Affirmative Act does not take it away. 
And a Cuſtom may be alledged againſt a Negative Statute, which is made 


in Affirmance of the Common Law. 2. Time muſt be . the | tuft. 113.6. 
Memory of Man. I 
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© Dav. 1. 


Taniſtry 33. b. 
: 1 12 * Preſcription is different from Cuſtom. 


2 Rep. 125. | Tolls, Taxes, Sc. are ſometimes called Cuſtoms. 
127. | 


ſcription 


_” {he Introduction. 


1 Black. Com. | . * 
Ind 8. 4. Rules concerning Cuſtoms. 


76 to 79. 
1 Inſt. 155 u. Uſage and ancient Cuſtom make Law, 


bx Inſt, 62. . Cuſtoms muſt be * reaſonable, and according to Juſtice, elſe void. 


140. 2141-2 But the Reaſon of every Cuſtom cannot be aſſign'd. 
Coke's Com- | 


pleat Copyh. 


Sect. 33. Cuſtoms ought to be upon good Conſideration. 
in Pom Cuſtoms ought to be compulſory, not left to the Liberty of every 


Cuſtoms poſt. ONe to uſe them or not. 


B. 2. Ch. 1. Cuſtoms ought to be certain. py 

Cuſtoms ought to be beneficial to him that alledgeth the Cuſtom. 
© Day, 1. If the Cuſtom is beneficial to one, and injurious to a Multiude, 
Taniſtry 3 2. b.; 11 


Things cannot be challenged by Cuſtom that are to be gained by Mat- 


«Coke's Com- ter of Record only. 
pleat Copyk* Cuſtoms are to be taken ſtrictiy, tho” not literally, becauſe they tend 
= . 4. to the Derogation of the Common Law. 

a. &. b. They cannot extend to Things newly created; 


See of Fran- 


- hifes poſt Cuſtoms ought to be conſtrued according to vulgar Apprehenſion. 


B. 2 Ch. 2. Cuſtom cannot exalt itſelf upon the King's * Prerogative. Yet 


NN h rig Cuſtom may * ſupport that which the King's Grant cannot ſupport, 
phy 


La. Ren. A Cuſtom meerly in? the Negative is not good. If mixt with an 


1024. Contra. Affirmative, it may be good. 
A Cuſtom againſt * a Cuſtom cannot ſtand together. 


2 Inſt. 47. 


See of Corpo- ©, Statutes, or r As of Parliament. « are a GallfGround.of Foundation 
rations poll. of our Laws. Theſe are made by the King, Lords Spiritual and Tem- 


5 0 Roll. Abr. Poral, and the Commons in Parliament; which before the Invention of 


$65. Printing were * proclaimed by the Sheriff 3 in every County, by Virtue of 
2 Roll, Abe, the King's Writ, » Several Statutes are penned like Charters or Letters Pa- 


IS few. ct 58. tent in the King's Name only; yet they were made by lawful Authority, 


t Inft.113.b, The ſeveral Ways of ang up Acts of Parliament appear in the 
2 dey Prince's Caſe, 


[bod garden 


Duav. | 5 
&c. 


| m2 Inſt. 526, Optimus interpres legum conſuetudo. 2 Inſt, 18, 228, 282. 4 Inſt. 7 5. 


9 e. Conſuetuds eft altera be. 4. Rep. 21. 


644- iy wp loci eft obſervanda. 6 Rep. 67. 

= 4 Inſt. 25. Malus uſus abolendus H. Lit. 212. I Inſt. 141. a. 4 Inſt. 274. ES, 
* Hl the In conſuetudinibus non diuturnitas en fed ſoliditas rationis eft confi, deranda. I Inf, 
4h Nep. 141. a. 15 35 
8 Rep. The Conſuetudbo licet fa t magnæ autheritti, munguam tamen pra udicat mani ife if veritati, 2 Inſt, 
Prince's Caſe, 654. 4 Rep. 18. Ann. 


19, 20, 21. Frequentia actus multum peratur. 4 Rep. 7 8. 


Obtemperandum eft conſuetudini rationabili, tanquam legi. 4 Rep. 38. 
Conſuetudo ex cauſa rationabili uſitata privat communem n legem. Lit. 37. 
EE Conſuetudo vincit legem. 4 Rep. 21. 
. ' Confuctuds tollit communem legem. 1 dal. 3 3 b. 
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Common Law, tho” they concern Things of a 


Delays; for Law-makers cannot comprehend. all Caſes. 
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+Black. Com; 
' Introd Sea. 

3.87. to 91. 

and 1 Burn. 


To an AR of Parliament * every Man in Judgment of Law i is Party. Tait. tb. 


Acts of Parliament relate to the * firſt Day of the Seſſion of Parlia- As Tar, 


+ Rules Concerning Statutes or At: of Parliament. 


ment in which they were made, if it is not otherwiſe provided by the 1 #7: 
p. 7 

Act. 1 Inſt. 95. b. 

The Judges ought to take Notice of Statutes which concern the © King 333. a. 

and Queen. 1 25.27. 


The Judges will take Notice of general o or " publicꝶ Acts, tho they ax * 75. 
are not Pete; but not of particular or private Akts, without Pleading, | Finch. 86, 


The Expoſition of Acts of Parliament of Hi the Judges of the; 11 76. 


28. 
iritual Nature, 1 115 98. b. 


The Title of the Act is no Part of the Act. 9 4 618. 
The * Preamble or Rehearſal of a Statute is to be taken for Truth ; 1 5 155 
therefore good 7 and Proofs may be drawn fr om the Preamble * Dr. and 


or Rehearſal. Stud. Dial. 2, 
The Words of an Act of Parliament muſt be taken in a 1 lawful * 555 
Senſe. 3 f 374 
A Deſcription | ſpecifying perſons ind Things of an 5 rd Rank, 111 . 
233 not to be extended by 7 es general Words to thoſe that, are 11 Rep. z. 


are before e nas” Provided there are any of — 785 79.6 
Rank to ſatisfy the general Words s. wg 4 4 
Statutes muſt be interpreted by reaſonable Conſtruetion, according to , 3 94 | 
the“ Meaning of the Legiſlature, The 166, 457. 
It is natural to conſtrue | one Part of a de by another. 5 3 Inft. 72, 


They may be conſtrued according to ® Equity ; eſpecially where they * 37. 


give Remedy for Wrong ; ; or are for Expedition of: Juſtice, or to e 1 Max. 


a 11 3 34. 
Things for Neceſſity⸗ Sake, or to prevent a ae of Juſtice, are ex- 4 Inſt. 330. 


cepted out ofa Statute; II Iaſt. 11. b. 


General Words of an AQ ſhall * WE away pcs e . ; 8 


An Penal Statute regularly ought to be conſtrued ſtrictly. But it may v iInſt. 24. b. 


55 be conſtrued beneficially ; ; for what | is out of the Miſchief, | is out of the 5+ b. 76. a. 


22 224. b. 
. ren _ 3 Fad. 33r:b. 
—— —-— . — nn — n 106. 
| e ONES? in IS ft fortſfns. 2 Taft, 10, IT, 136, I 39. 181. 4 i Inſt. 138. 1 Ty 
Ex antecedeniibus et conſeguentibus fit optima interpretatio. 2 Init, 347 2 Rep. 71. = 51, 2; © 304 
Relatio fit ad proximum antecedens, niſi impediatur ſententia. 2 Rep. 71. 501 ey” 
Ferba poſteriora propter certitudinem addita, ad priora que certitudine rer ſunt referenda. V 11 al. 94. b. 
m Generale dicfum generaliter fl enen. 2 Inſt. 81. 5 „ 365. 5 
Qui omne dicit, nibil excludit. Ibid, 2 Inſt. 1c7. 
Generalis clauſula non porrigitur a ea 1 ſpecialiter font compretenſa aut expreſſa 8 Rep. 5 649. 
118. 3 Rep. 7. 
iR 
1 ef eſt ſpecialis et ratio eus generalis, generaliter ef accipienda. 2 Inſt. 43; 83. 18 Rep. 5 Strang 75 
Quanguam lex gentraliter loquitur, ceſſante ratione potef reſtringi. 4a. 330. $203 1 gi. 
Caſus omiſſus diſpeſitioni juris communis relinquitur. 5 Rep. 37. | den mecre 
n Qui hæret in litera, heret in cortice. 1 Inſt. 54. 5. 365. b. 1 poſt. B. 4. Ch. 4. 


Apices juris non ſunt jura. 4 Rep. 46. 1 Inft, 356. a. 8 Rep. 56. 
Nimia ſubtilitas in jure reprobatur. 4 Rep. 7. 


Samm um jus ęſt ſumma i imer. 2 Inſt, 495. 


Meaning 
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Meaning of a Law, tho it is 9 9 65 the Letter. And on che contrary, 
what is within the ſame Miſchief, ſhall be within the lame. Remedy, 
tho' it be out of the Letter of the Law. 


a i Toft. 11, b. The Conſtryction of a Statute myſt be in, Suppreſſion of the Miſchief 


W - and in Advancement of the Remedy. 


3 Rep. 7. It muſt be fo conſtrued as that no innocent Man may by a literal Con- 
11 Rep.71.b. ſtruction receive Damage. 


bz Rep. 82. Statutes made to prevent and ſuppreſs | Fraud ought to have a 5 


5 Rep. 60. able Interpretation. 

Wars 118. Acts of Parliament that are againſt common | Juſtice and e Reaſon, or 
Cy $87, impoſſible to be performed, ſhall be : judged Kod... 

588. The ſureſt Copſtruction is by the Reaſon of the * Chmnica Law. 
Ind 2720 The Reaſon of the Law is the he of the Lax. 
a General Words will not always be allowed to transfer a Right. 


ty Jo” 2 s Cuſtom or Uſage is a good Interpreter of a Law. 
. 


„ a 6. Common Law mult » give Place to a Statute where they thwart. 1 


21 Inſt. 31. b. * Old Statutes muſt give Place to new where they are contrary : But 


2 Inſt, 18. a. an Affirmative Act ſhall not repeal. A. precedent Affirmative Add, or the 


228. 

b 11 Rep. 62, Common Law. 

TT. Acts of Parliament againſt the Power of ſubſequent Parliaments bind 
. e . 


: Inft.'$1,a A Saving, Kb is repugnant to the Body of the Act, is void. 


*I Rep. 47 When an Act makes any Thing good as againſt a Perſon in certain, 


1 Rep. 138.! it ſhall not take away the Right of another, tho” there is no Saving. 


By repealing of a repealing Statute, the fiſt is revived. 
By reviving an Act repealed, the Act of Repeal is of no ; ws 


=; Inf. 81. b. An Act of Parliament cannot be antiquated by Non uſer. 
113. a. 115. . For the true Interpretation of Statutes * Four Things are to be 8b. 
* 3 Rep. 7, ſeryed and conſidered: 1. What the Common Law was before the ma- 


king of the Statute. 2. What was the Miſchief or Defect not provided 

for by the Common Law. 3. What Remedy the Statute has appointed 1 o 

cure the Miſchief or Defect. 4. The true Reaſon of the Remedy. 

Theſe are the Foundations and Six Grounds of the Laws of England, 

„ ilaſt. 1 10. b. For tho” they are uſually divided into three Parts only, (viz.) Into Com- 


115. b. 344-2 % Law, Particular Cu/*oms, and Statutes or Acts of Parliament; yet 


under the Words Fos en Law, the Law of Nature or Reaſon, the res 
vealed Law of God, the General Cuſtoms of the Kingdom, and the 
Principles and Aarti of the Law are-4acluded. This Diviſion is moſt 
x1 Nfl. 11. b. in Uſe, and moſt conciſe, but it is obſcure. There is ® another Diviſion 


of our Laws more large than either; as into the Prerogative or Crown 
Law; the Law and Cuſtom of Parliament; the Law of Natire ; the 


Common Law; the Statute Law; reaſonable Cuſtoms; the Law of Arms, 


8 


2 9 — 


Azguitas in 1 rationibus paria jura aeſiderat. 1 1o6. 24. b. 


Agquitas ft quaſi @qualitas ; et eft perfetta n ratio, Jus jus s ſeriptum interpretatur er 
emendat. Ibid, 


Ratio legis ęſt anima legis. I i Taft 183. b. 191. a. 2 Inſt. 689. | 

Ub: eadem ratig, idem jus. -1 Inſt. 10. a. 191. a. 2 Inſt. 619. 7 Rep. 18. 

Diſſimilium diſſimilis efl ratio. 1 Inſt. 191. a. 7 Rep, 18. 
Cealſante ratione legis, ceſſat et ipſa lex. 1 Inſt. 70. b. 2 Inſt, 11. 
n peſteriores Priores abrogant. 8 Rep. 137.1 1 Rep. 62, 63. 


3 Inſt, 330, 
4 Wat 
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Non eft recedendum a communi obſervantia. 2 Rep. 74. IInſt. 186. a. 229. a. 
Rights may be acquired or loſt. 2. The Rights of Things, with the Means alſo of ac- 
with the greateſt Perſpicuity arranged his moſt elegant Commentaries on the Laws of 


Rank or Profeſſion, who have any Regard for the Preſervation of the Laws and 


Laws and Conſtitution endure, Faxit DEUS in Secula Seculorum ! 
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War and Chivalry ; Ecclefiaſtical or Canon Law in certain Courts and 
Caſes; Civil Law in certain Courts and Caſes; Foreſt Law; the Law of 

Marque or Repriſal ; the Law of Merchants. The Laws and Cuſtoms see Mag. 
of the Iſles of Jerſey, Guernſey, and Man; the Law and Privilege of Chart: Ch 30. 
the Stannaries. But this large Diviſion too may be reduced to the + d: 19k 573 


common Diviſion; into Common Law, Particular Cuſtoms and Statutes, 


All is founded on the Law of Nature or Reaſon, and the revealed Law 
of God; as all other Pays ought to be founded. F a 
Upon theſe Laws, there are many Caſes folemnly Adjudged in the 
higheſt Courts of Juſtice whieh are collected in the Books of Reports, * 
and have great Weight with the Judges in their Debates upon like Caſes. 
Many of theſe Reports are as highly valued as the Reſponſa Prudentum 
amongſt the Romans to be found in the Dzge/t, which were Authori- 
tative. | 1 
The Objecis of theſe Laws are, 1. The Perſons of which England is 
compoſed. 2. Their Eftates., 3. The Crimes and Miſdemeaners that 
may be committed by them, called Pleas of the Crown. 4. The Courts 
of Juſtice, or Juriſdiction of Courts, and the Manner of the Proceedings 


| therein: Is 3 


— , 1222 "i. 4 M66: FIT b.2S. th mow Þ ay 


n 


** 1 K 


+ The Law of England, at this Day, is properly divided into the unwritten Law, 
and written Law. The unwritten Law confiſts of the General Cuſtoms of the Realm and 
is called the Common Law, and of the particular Cuſtoms of particular Places, which 
is often called, in our Books, the Lex loci. The written Law conſiſts of Acts of Parlia- 
ment made from Time, to Time by the Legiſlature; But the Common Law, and the 
Statute Law flow originally from the Ae Fountain, namely, the Legiſlature; The Statute 
Law being the Will of the Legiſlature remaining upon Record in Writing ; The Com- 
mon Law, nothing elſe but Statutes antiently written, which have been worn out bz 
Time; all our Law began by Conſent of the Legiſlature, and whether it be now Law by 
Cuſtom, Uſage or Writing, it is the ſame Thing. Per the. great and able Lord Ch. 
Juſtice Milmot, in the Caſe of Collins v. Blantern. Wilſon's Rep. 2 part 348, 351. 

* Periculoſum ęſt quod bonorum virorum non comprobatur exemplo. I Inſt. 7 3 


Minime mutanda ſunt, que certam interpretationem habuerunt. Ibid. . . 
[The Objects of theſe Laws.] According to the very learned Judge Black/tone, Lib. 1. 1 22. 
the Objects of theſe Law, are, 1. The Rights of Perſons, with the Means whereby ſuch 
quiring and loſing, them: 3. Private Mrongs, or Civil Injuries, with the Means of redreſ- 
ſing them by Law. 4. Public Mrongs, or Crimes and Miſdemeanors; with the Means 
of Prevention and Puniſhment. Under theſe four large Heads, the learned Judge has 
England, which will be read, not only by Lawyers, but Engliſhmen of every Degree, 


* 


Conſtitution of the Britiſh Empire, with infinite Pleaſure and Delight, fo long as thoſe 
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BOOK I. 


Of PER 


CHAP. [. 


3 07 Ri in their N atural e a WY rer of 


* zbheir Life, Sex, Age, Health, Liberty, e 

Ot Parſon - "Hawn ſaid, that the Objeds of the Laws of Ela are, I; 8 
in their Na- 2, Eſtates. 3. Crimes and M. demeanor, or Pleas of the Crown, 
_ _ 4. The Courts of Juſtice. 5 | 
255 Perſons are to be conſidered in their Natural, and i in their Relative or 
| Civil Capacities. | 
. A Perſon in its natural Capacity i is every Man or Woman's : "i which 


. Capacity the Law takes Notice of its Life, 25 Health, Liberty, Good 
Life. Name or Reputation. 

I. Life begins when an Infant ſtirreth in the Womb; * for if a Wo- 

452 man is quick with Child, and killeth it in her Womb, and ſhe is de- 

livered of a dead Child, it is a great Miſdemeanor, though not Mur- 

der: But if the Child be born alive, and dieth of the Potion, this is 

5 P. 3 Murder *, The Birth is uſually at the End of nine ſolar Months after Con- 

1 ception, reckoning thirty Days to the Month: Therefore if born with= 

< x[nlt. 123.b. in nine Months, or rather within forty Weeks after the Death of her 

2 Cro. 541. Huſband, it is held to be legitimate: But there is no exact certain Time fix- 

ed by Law, beyond which if the Child were born the Law determines it 

e illegitimate; but it ſhall be found by the Jury on the Examination 

: 2 Cro, £41. Of proper Phyficians, Sc. for by Defect of Nouriſhment, perhaps an 


1 Roll. Ab. Infant may be born * after * Weeks, and by Accident at the End of 


356. 
. ſeven Months. 


See of Baſtards 


polt. Ch. 6. 2 88 —— — FER 1 5 = 


[Not n But if one beat a 8 or gave her 88 whereby the Child died in 
her Body, although this was not Murder, yet it was anciently Homicide or Manſlaughter 
according to B-. aft J. 1. cap. 21. Si aliguis Mulierem percuſferit vel ei venenum dederit, per 


gud fecerit abortivam; J. buerperium. Jon formatum fuerit, et maxim? ſi fuerit animatum, facit 
Flamicidium. 
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Laws of England. ne Os 


CHAP. 1. 
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An Infant in ventre ſa mere (in the Mother's Womb) may be ſup- 
poſed to be born to many Purpoſes. A Surrender of a Copyhold Eſtate 
to an Infant in the Womb is good; ſo is a Deviſe ; ſo is an Appointment 
of Guardianſhip of ſuch an Infant by his Father, under 12 Car. 2. cb. 
24. And 1 TT rank 1 

1 10 & 11 V. 3. ch. 16. Poſthumous Children are enabled to take 
Eſiates, as if born in their Father's Lifetime; though there be no Eſtate 
limited to Truſtees aſter the Deceaſe of the Father to preſerve the contingent * 
Remainder.] 1 . 

As the Life of every Man is under the Protection of the Law and all 
Wrongs againſt it are puniſhed: So the Members of every Subject are 
under the Protection of the King, that he may ſerve him and his Coun- 
try: Therefore, a Rogue for cauſing his Companion to ſtrike off his, |, _ 
left Hand, thereby to have a Pretence to beg, was indicted and fined, a. & b. & 
with his Companion. lo ove Soy 5 2 . 
here is a Civil Death as well as a Natural Death: If a Leaſe is, 2 Rep. 48. 
made during Life, it may be determined by a Civil Death, as by en- Black. Com. 
tring into Religion, &c. But if the Leaſe is to have and to hold for the '3* | 
Term of one's Natural Life, it is not determined by a Civil Death. _ 

II. The Sex is Male or Female, or an Hermaphrodite, i. e. both Male he sex. 
and Female. An' Hermaphrodite, ought to be Baptized according » foſt. 8. a. 
to that Sex which is moſt apparent, and doth moſt prevail, © Homo in- 9. . 
| cludes both Man and Woman: and a Virgin is included under the zal. 3 1 

„ ôÄôĩo ęß; ñð?f“ kx ⁊ ß Tr, Io 
I 8ee the Statutes concerning Women, which will be cited again in a . 
proper Place, 3 H. 7. ch. 2. 4G 5 Ph, & Mar. cb. 8. 18 El. cb. 7. 39 
El. cb. 9. 21 Jac. I. ch. 6. 3 4, & M. cb. g. and 24.] 5 

III. Full Age of Male or Female is at Twenty-one Years. It is not Age. 
material at what Hour of the Day one is born, for there muſt be no Lit. 104. 
| Fractions in a Day. Therefore if a Man were born the firſt Day of 7 
February; and lived to the laſt Day of January Twenty one Years, . and 
on this laſt Day makes his Will [of his real Eſtate] and dies by fix at 
Night; that Will is good, and the Deviſor was of Age f. * Odd Hours 1 Ld. Raym. 
in a Legal Computation are rejected. A Man hath divers Ages to 2 PROPER 
ſeveral Purpoſes ; at Twelve he ought to take the Oath of Allegiance ; 1096. ** 
at Fourteen he may conſent to Marriage, chooſe his Guardian, is ſup- au infl. 135·b. 
poſed to be at Vears of Diſcretion, and if ſo in Fact, may make a will .d. 
of his perſonal Eſtate; at Seventeen may act as Executor, and at Twenty- ; Gib. Rep. 
one he may alien his Lands, Goods and Chattels, but not before. A 74 
Woman had formerly Seven Ages * for ſeveral Purpoſes; but now the r Ing EY 
Law is altered. At nine Years of Age ſhe may have Dower ; at Twelve stat. 26 Geo. 

ſhe may conſent to Marriage; at Fourteen ſhe is ſuppoſed to be at Years * © 33. 
of Diſcretion, and may chooſe a Guardian; and (if of ſufficient Diſ= _ 
cretion) may make a Will of her perſonal Eſtate !, (tho' ſome fay ſhe 'Gilb.Rep.74. 
may at Twelve) at Seventeen may act as Executrix, and at One and 3% 0107. 
Twenty ſhe may alienate her Lands, Ge. ) 4 1 ria 
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[An Infant in Ventre ſa Mere] May habe an Eſtate limited to it's Uſe, and take 
afterwards by ſuch Limitation, as if it were then actually born, and in this Point the 
Civil Law agrees with ours, Qui in Utero ſunt, in Jure civili intelliguntur in rerum Natura 
, cum de eorum Commodo agatur. Ef. 1, 5, 26. 2 Athyns,. 117. 3 

Entring into Religion] This was alſo a Rule in the Feodal-Law. Deſſit: 7 miles 

ſeculi, qui factus eft miles Chriſti ; nec pertinet ad eum qui nan debet gerere 0 _ |; 
| Oy | cLOre 


' | 
. [| | 


- 
in 
1.88 
1 1 


1Cro. 920. 


an Infant are 
good, void or 


| 1 Lit. 402, 


_—Y —_— ry — 


. the Book I. 
2 Burn tit. Before the Age of Twenty-one, a Man or Woman is call'd an Tnfane 
Infant per tot. 


z Atkyns. 712, Or Minor; and before ſuch Age, any Deed, or other Writing, may 


713, 715. be avoided : Matters in Fad, either within Age or at full Age; but Matte: g 


3 Atkins, 711. | | : | , - NT 
a teh. of Record, as Statutes, Fines, only during Minority 


172.a-380.b, But if an Infant appears by Attorney, and a Recovery is had againſt 
2 Iſt. 483, him, he may avoid it by a Writ of Error after his full Age; for it ſhall 
1 569, be tried by the Country, whether he was within Age when he made 
853. the Warrant of Attorney ? 7: 


An Infant is not bound by his Conſent not to bring a Writ of Error, 


Caſes B. R. temp. Lord Hardwicke, 104. Edit. 1770. Nor can an 


Infant exerciſe an Office in a Corporation, Same Book, 4. 


| Though an Infant cannot alienate any Lands, Goods or Chattels, 
*1Inſt.172 a. yet he may bind himſelf to pay for Neceſſarzes, as Meat, Drink, Ap— 


- 


01 Sid. 112. y 


Str. 168. Parel, Phyſick, Inſtruction for Himſelf, Wife, Children and Family . 


pr Rol. But if he bind himſelf in a Bond or other Writing, with a Penalty, for 


Abr. 729. the Payment of any of theſe Neceſſaries, the Bond ſhall not bind him ?, 


1 Lev. 83, And if he borrows Maney to buy or pay a Debt for Neceffarice, and ap- 


2 Str. 939. plies it accordingly, he is not liable at law, becauſe he might have 


3 279 waſted it 4, But he is liable in Equity, and the Lender of the Money ſtands 


2 Vezey. 23. in the Place of the Creditor for Neceſlaries ; or if after coming of Age he 
deviſe Lands in Truſt for Payment of his Debts, ſuch Debt, though con- 
© 646,627,118, trated during Infancy, is within the Truſt a. An Infant Defendant is 
117,130,423, liable to Coſts b, but not an Infant Plaintiff e, for any one may com- 


212,374, 484. 
3 Atkyns 6 25» 


619.0127613. mence a Suit in his Name as next Friend, but he does it at the Peril of 


1 558. Coſts. An Infant is bound by all Conditions, Charges and Penalties 


K 104. in an Original Conveyance, whether he comes to the Eſtate by Grant or 
2 Str. 1217. | 


* Was. 2:8, Deſcent ; except that of doubling the Rent for Non-payment, [See the 
1 Str. 768. Statute of Merton, ch. 5.] He ſhall be alſo puniſhed for doing or ſuffer- 


8. C. reheard. ing Waſte, when Tenant for Life or Years. Nay the Law gives him a 


1 Str. 694. 


2 Str. 932. Capacity to © purchaſe ot contract without Conſent of any other, for it is 


What Ads of intended for his Benefit, and the other Party is abſolutely bound: Yet 


voidble. Cauſe alledged waive or diſagree to the ſame; and ſo may his Heirs after 


1 Alk. 489. him, if he agrees not to it after his full Age. If he is an Executor, he 


0. | | 3 Pan 1 1 Ae 7 : 
ok 1 b. may give an Acquittance On Payment not without Payment. He May 


246 b. 380. b. appoint a Guardian to his Children by Deed or Will, purſuant to 12 Char, 
ei Inſt. 2. b. 9, Ch, 24. * | | | N LY e | 


172. a. 


2 Str. 939: wh 5 Eliz, ch. 4. An Apprentice ſhall be bound by bis Indenture, not- 


ed to put out poor Boys of ten Years of Age A prentices to the Sea-Service, 


B 7 Ann. ch. 19. Infants ſeiſed or poſlefſed of Eftates in Fee, in Truſt 
or in Mortgage, are enabled and compellable to make Conveyances of Juch 


 Eftates, by the Directions of the Courts of Chancery or Exchequer. 
1 Inſt, 246. 2. 


* — 


If he did not appear by an Attorney, but in his own proper Perſon at the Bar, either 
as Tenant to the Precipe or Vouchee, it ſeems he cannot avoid the Recovery. 
Negligentia ſemper habet infortunium comitem. 1 Inſt. 246; b. | 


Victualler, who prevails on him a few Days after he became of Age to give a Note for the 
59 J. without producing any Account or delivering him a, Bill; the Court decreed the 


Note to be delivered up to be cancelled. | 2 Athyns 25, 34. | 


But where an. Infant takes up Goods. before, and gives, a. Nate far them after he be- 


comes of Age, if there is no Fraud, it is good at Law, 2 Att. 35, 245. 


he at his full Age may either agree to it and perfect it, or without any 


anding bis Nonage. And by 2 & 3 Ann. ch. 6. Juſtices are empoaper- 


As to an Infant's Right to an Eſtate, Nonclaim ſhall not bind him; 
380. 3. &. b. nor any Laches or Lack of Diligence, or Negligence, be imputed to him, 


1 Wa . during his Infancy, except in ſome particular Caſes. Courts are 
3 Wms. 368. — 7 e en e 
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CHAP. 1. Laws of England. 157 


8 4 * 2 —_ — 


ſo tender of the Intereſts of Infants, that where an Infant Heir by Anſwer 

in Chancerv inſiſted, that being an Infant, the Parol ought to Demur, 

It was ordered accordingly, although the Infant's Counſel offered ibo 

Waive the Objection, as Prejudicial to the Infant ?. And where a Le- « Cf. temp. 

gacy being given to a Child, the Executor payed it to the Father; this Ld. Talbot 

was held to be a Miſpayment, although the Teſtator had by Parol, on 199, 

his Dcath-bed directed it fo". | 5 ale 
Laches ſhall prejudice an Infant if he preſents not to a Church within; ) 1, 

fix Months: For Lapſe ſhall incar. So in Caſe of a Fine, where the 

Time begins in the Life of the Anceſtor. In Caſe of an Appeal of 

Death of his Anceſtor, where he brings not his Appeal within a Year and 

a Day, as ſhall be obſerved under thoſe Heads. $ . 

An Infant or Minor, ſhall Sue * Oy on Any (his next Friend) or F. N. B. 2. 
Guardian; [See Weſtm. 1. Ch. 48. Weſim. 2. Ch. 15.] but always Defend i Taft. 135 b. 
by Guardian. The Courſe hath been to allow One of the Olhcers of ** 87 
the Court to be Procbein Asp, or Guardian, if a Guardian hath not been i Ventr. 102, 
particularly appointed by the Father, purſuant to 12 Char, 2. ch. 24. yp, FW 
[See 21 Ja. 1. ch. 13.] But if an Infant joins with others of full Age, 3 uy 
and ſues in auter Droit (or in another's Right as Executor,) à or to an 2 Sr. 1076. 
Information in the Crown-Office for a Riot, &c. he may appear by 5 Sm 
Attorney. i oa alt on” A +, 
If Huſband and Wife are ſued, the Wife being under Age, the muſt a | 
appear by Guardian b. „ „ CT oO A words | b 1 Roll. Abr. 

e In Criminal Caſes, the Act of an Infant ſhall not be imputed to him; 28: — 
no not in Caſe of High Treaſon, till he is of the Age of Fourteen ; ky og 35 
which (as hath been ſaid) is accounted the Age of Diſcretion: But in e Dr. & Stud. 
ſome Caſes of extraordinary Malice, an Infant under 14, comes within the Dial. 2. 
rr ERI I E EEG: Tk ok 
Iv. Health is deſtroyed either by the Diſcaſes of the Body or Mind. 3 Init 4, 6. 
The Law 3 hey Health, or the Diſeaſes of the Body, when it allows CH. F. Cc. 


ger of Travelling for not anſwering in real Actions, or for not coming 22: 
to perform Suit in a Court-Baron, or when a Writ is granted e De Le- _—_ Le" 
f proſfo amovendo to a Pariſh, | [ See I Fac. Is cb. 31. An Ad for Ordering Health. 


„„ © +» 


pla ye. F 
3 | . „ T1 nit* 246. 
I. An Idiot, or Natural Fool, or one of unſound Mind and Memory b. 247. 2 


from his Nativity. If he hath fo much Knowledge that be can read, * BP: 124 


"2 3 Burn tit. 


| | | 112. 533. 
2. A Madman, or he that by Sickneſs, Grief, or other Accident, wholly 
loſeth his Memory, or Underſtanding. 2 | 
3. A Linnatich, that hath ſometimes lucid Intervals : He is Non compos 2 Verey 381, 

mentis ſo long as he hath not his Underſtanding. T | 491, 40g, 

4. Laſtly, he that by his own vicious Act depriveth himſelf of, his 735,74 
Memory and Underſtanding; for a Time; as he that is drunk. This kind 
of Non compos mentis ſhall give no Privilege or Benefit : But wha hurt he 
doth his Drunkenneſs ſhall aggravate, tho' it is foo often mide Matter of 

Excuſe, . | 

2 Now 


— _ Y " py ove 4 
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* 


Now every Deed, Grant, or Gift, which is made bh one who is Nor 


„ ; s Lit. 405, cimpos mentis is s voidable, or may be made void, And yet it ſhall never | 
1 40 be avoided by himſelf, becauſe when he recovereth his Memory he 

| 4 2 cannot know what he did when he was Nen compos ; and becauſe no 

|| * Man of full Age ſhall be received in any Plea to ſtultify or diſable him- 

7 


F. N. B 202. ſelf, i. e. in Civil Caſes : * For in Criminal Caſes, as Petit Treaſon, Fe- 
C FL lony, his Acts ſhall not be imputed to him. But the King after Of- 
3 Int, 4, 6. fice found may avoid a Deed, or Grant, for the Benefit of the Nu com- 
8.2 124 pos. * All Acts which he doth concerning his Lands, or his Goods in 
« &b. * *#7* 2 Court of Record, ſhall bind himſelf and all others claiming under him 
k 4 Rep. 124. for ever; by reaſon of the Inconveniencies that might otherwiſe follow. 
1 1 But Acts done out of Court ſhall bind only during his Life, his Heir 

1 Int. 24. a. having Liberty to avoid them, and as to third perſons they are abſolutely 
2 laſt. 483. void a. But Relief may be had in a Court of Equity, againſt the Act of 
2 15 4 Rape. A Non compos, either by himſelf and his Committee during his Inſanity, 
Show. P. C. or by himſelf after he has recovered his Underſtanding. | [And accord- 

1 ab ing to later Determinations, even in a Court of Law, he may avoid his 
„ own Acts by pleading Non eft fadtum, and giving Lunacy i in Evidence, 
So that the Notion that a Man of full Age cannot ſtultify or diſable 
< 1 Eq. Ab. himſelf, ſeems to be over-ruled *] A Non campos mentis may d purchaſe 
„ . Lands without Conſent of any other, and he himſelf cannot waive it; but 


d Inſt, 2. b. his Heirs may. And [By 4 Geo. 2. ch. 10. Idiots and Lunatich and 
= their Committees are enabled to convey 7 uf and mortgaged. Efrates by Di- 
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riection of the Chancery. ] 
3 Atk, 183 The King is General Guardian of Idiots, Madmen and Lunaticks. 
628. By the Statute De Prerogativa Regis, or 17 Ed. 2. ch. 9. The King 
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ſhall have the Cuſtody of the Lands of an Idiot, or Natural Focl ; taking _-—m 


— — Jorg or 
— —— — 
9 
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. Bo 4 . 
7 —— — 
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j I pe Profits thereof during his Life, without Waſte, and finding bim Neceſſa- 
th | | ries : And after the Death of Juch Idiots * render tbe Lands 40 the 
05 | Right Heir. 


yl i, This Statute does not refer to an Idiot by 8 or fabſcanent In- 
Wh firmity. The King ſhall have the Cuſtody of the Lands of an Idiot du- 
ring his Life, becauſe there is no Hopes of his Recovery: And there- 

fore he may let them to Farm rendering a Rent. | 
Though the Statute gives only the Cuſtody of the Lands of a an Idiot 
Fom his Nativity, the King ſhall have the Cuſtody of the Boch, and of 

the Goods and Cbattels, as well as of the Lands; except the Lands of an 
* 4 bop. 127. Idiot holden by Copy of Court-Roll : For it would be prejudicial to the 


e ward tro Lord of the Manor, if the King ſhould have the ge of Lands boldeg 


| bedk, 55. by Copy. 
17 Ed. 2. ch. 10. The Kin g. ſhall provide that the gn 5 Luna- 

ticks be ſafely kept without Waſte, ph they and their Families maintained by 
be Profits : 1 the Reſidue ſpall be kept for their Uſe, and be deli vered unto 
them hen they come to their Right Mind. 

This Statute (which was but a Declaration of the Common Law) fays, 
Allo the King ſhall p2ovide, &e. which ſhews he hath not the Cuſtody 
of the Lands or Boch of a . as he * of a an Idiot: E or they 
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2 Namo contra fattum fuum venire pote/l. 2 Inſt. 66. 
N N Alus non facit reum, niſi mens fit rea, 1 Inſt, 247. b. 
i Frurioſus ſolo furore punitur. Ibid. | Min 
"MY | | [Mali.] A Committee of a Lunatick's real Eſtate may cut down Timber for Repairs, 
4:40 2 Atkyns, 407, a+ 
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may recover their Memories, which an Idiot is not preſumed to do. So 
that the King is Guardian of Idiots Lands without Account, and of Lu- 3 Wms. 510, 


naticks with Account. * For if the King provideth one to have the Care 


and Charge of him that is Lundtic®; of if one of his own Head taketh““ e 127: 
upon himſelf the Guardianſhip of one that is a Lunatick, he ſhall de ac- 


countable to him as Bailiff, or to his Executors or Adminiſtrators. 


When an Idiot doth Sue or Defend, the Suit muſt be in his Name 5 2 Inſt 135 b. 
but it ſhall be followed by others for his Benefit. So a Madman or Lu- 4 Rep. 125. 
natick maſt ſue in his own Name. If an Heir is an Idict, of what Age 
ſoever, “ any Man may make a Tender for him, the Law in this Caſe Lat. 206. b. 
being grounded upon Charity. i e e e ee 
But the Crown doth now grant, under the Royal Sign Manual, the Care 
and Commitment of the Cuſtody of Idiots and Lunaticks, and of their 
Perſons and Eſtates, to the Lord Chancellor or Lord Keeper who upon 
Petition iſſues a Commiſſion in the Nature of the Writ De Lunatico in- 


- quirends, and, the Party being found Idiot or Lunatich, grants the Cuſtody 


of his Perſon and Eſtate to ſome Relations or Friends, who are called 
Committees*. And whether he be Idiot or Lunatich, the Committee of * 3 Was. 107, 


the Eſtate hath it only for the Benefit of the Idiot or Lunatith ; and the sse. n 


See Harriſon's 


Lord Chancellor diręcts a proper Part of it to be applied for his Main- pradice in 


tenance and Support. CFC 
_ By 17 Geo. 2. c. 5. Lunaticks, or Madmen, may be apprehended by the 
Warrant of two Juſtices, and during their Madneſs locked up and chained © 

obere apprebended, if their Settlement is in the ſame County, or other v iſe 

be ſent to their laſt legal Settlement, to be there by Warrant of two Fu ices 


of that County locked up and chain'd : And the Charges of Removal, Main- 
 fenance; St, ſhall be paid out of the Madmar's Eltate, if be bath any; if - 


ft {DOOR OW nate wit _ 
V. Liberty, conſiſts in a Power to do as one thinks fit, unleſs reftrain- Liberty. 


ed by Force, or the Law. * Impriſonment is a Reſtraint of a Man's Macs. Cot: 


Liberty under the Cuſtody of another. One may be /awfully impriſoned . ek Chad: 


5 by the King's Writ, or unlawfully. e An unlawful Impriſonment is not !*7: 


only an unjuſt Impriſonment at the firſt, but when one is detained longer : Tug. _ 


than he ought, though he was at firſt lawfully impriſoned. For if a She-< 2 Init, 5 
Tiff, or Gaoler detains a Priſoner in Gaol after his Acquittal (unleſs it be 182. 

for his Fees, not for Meat, Drink, or Lodging) this is an unlawful ; > 
priſonment. An Action of falſe Impriſonment doth lie againſt a Bailiff 

for Arreſting One after the Return of the Writ is paſt, it being now 


without Writ. He that is put into the Stocks, or is under an Arreſt, “ 2 Inſt, 482. 


is ſaid to be in Priſon. Unlawful Impriſonment is ſometimes called 4" Ak 
+ Dureſs of Impriſonment (from Durities) as where one is wrongfully. im- . 


- 
= . 


priſoned or detained, till he ſeals a Bond. But not where a Man is law- e 2 Int. 482, 
fully impriſoned for another Cauſe, and for his Delivery ' ſeals a Bond; #3, 
nor where being arreſted at the Suit of another, and in Priſon on ſuc 
an Arreſt, he willingly ſeals a Bond to a Stranger. A Son ſhall avoid f * Roll. Abr 


3 ; Inſt, 91, 
h 4 Ing. 97. 


the Action by Reaſon of the unlawful Impriſonment of his Father; a 687. 
Huſband by Reaſon of the unlawful: Impriſonment of the Wife. 80 


if one's Beaſts are unlawfully impriſoned till he Seals a Deed, he may a- 
void the Action. So if one is under a juſt * Fear of being impriſoned, 


T1 Inſt. 162. 
bo — | P = | 1 203. B. 
| | Oe, x ws 2 Inſt, 483. A; 


_ ee. oem Q 


s Nemo tenetur exponere ſe infortuniis et periculis, 1 Inſt. 162. a. 253. b. 
Qui non cadunt in conſtantem virum, vani timores ſunt. 2 Inſt. 483. 7 Rep. 27. 


8 . killed, 
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killed, or maimed, and he ſeals; a Bond to him that wenaces him, it is Du- 
reſs per Minas, and in both Caſes he may plead the Dureſs, and avoid 
the Action. If it be only a Threatning of a Battery, Which may be 
light, or to take away my Goods, or to burn my! Houſe, this will not 
make the Deed made upon that Occaſion to be by .Dureſs ; for there one 
may have Satisfaction . Damages. There muſt be ſome 
Threatning of Liſe, or Member, or of Impriſonment, and to the End of 
obtaining the Deed, and thereupon the Deed muſt be made. To threaten 
another to kill or maim, or impriſon him, if he will not ſeal a Deed to 
a third Perſon, and thereupon he do it, this is as voidable as if it were 
made to the Party himſelf. n n 
Even lauful Impriſonment is ſo far pitied, that by ſeveral Statutes, as 
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well as by Common Law, Defaults are ſaved on that Account. 
a1 Inſt. 124 b. The Law ® favours Liberty, and the Freedom of a Man from Impri- 
2 Inſt. 42. ſonment; and therefore kind Interpretations ſhall be made on its Behalf, 
Rep. 36. If a Man is unlawfully impriſoned, he may have an Action of Treſpaſs 
b2 Inſt, 35. for falſe Impriſonment, and recover Damages: ® Or he may have the 
4 ob, 432. Writ of Habeas Corpus, © and upon Return of this Writ by the Gaoler, 
logueof Writs ſetting forth by whom he was committed, and for what Cauſe, he ought 


B. 4. ch. 4. to be diſcharged if it appears to be againſt Law, But if the Caſe be 


— 


r_ of Bail doubtful, he may be bailed. If the Impriſonment appears to be juſt, he 
poſt. B. 4. ch. ſhall. be remanded to tne Priſon, or bailed d. [See Magna Charta, cb. 29. 
EE and the Petition of Right, 3 Car. . AS AE 
12 , I King cannot ſend any Subject of England e againſt his Will to 
2 Roll. Abr. ſerve him out of the Kingdom; for that would be Baniſhment: No, 
166. he cannot ſend one into Jreland, againſt his Will, to ſerve as his Deputy 
f7 Rep. 7, 8. there f. TF 5 OY 
1 8 Com. By 31 Car. 2. ch. 2. [called the Habeas Corpus Act, and entitlid, An 
3 Black. Com. Act for the better ſecuring the Liberty of the Subject, and for Prevention 


4555 8 of Impriſonment beyond Seas.] A Priſoner may have an Habeas Corpus 
Hens p oh from any Judge in the Vacation, returnable immediately (unleſs committed 


for Treaſon or Felony, plainly and ſpecially expreſſed in the Warrant, or 
for other Offences not bailable) and upon his being brought up, ſuch Judge 
© ſhall diſcharge him upon Bail, to appear in the King's Bench the next Term, 
or at the next Aſſizes or Seſſions, or General Gaol- Delivery, or in any other 
Court where the Offence is cognizable. > 2 WY 


. 
ER * 


And Perſons committed for Treaſon or Felony, plainly and ſpecially ex- 
preſſed in the Warrant, who ſhall petition in open Court the firſt Week of 
the Term, or firſt Day of the Seſſions of Oyer and Terminer, or Gaol-De- 
livery, after ſuch Commitment, to be brought to Trial, and ho ſhall not 
be indifted ſometime in ſuch Term or Seſſions, ſhall upon Motion the laſt Day 
of the Term, or Seſſions, be let out upon Bail; unleſs it appear upon Oath 
that the King's Witneſſes cauld not be produced that Term, or Seffions : And 
if ſuch Perſons, upon ſuch. Prayer, ſhall not be indicted, and tried the ſecond. 
Term, or Seſſions, after Commitment, they ſhall be diſcharged, 
A Subje& committed for any Crime, ſhall not be removed into the Cuftody 

of any other Officer, unleſs by Writ. „% ar web BAG EL” 
This Af ſhall not extend to diſcharge any Perſon charged in any Civil 
C77) WA V 


— 


W — 


— 


[Dareſs per Minas] Is either for Fear of loſs of Life, or elſe for Fear of Mayhem, or 
Joſs of Limb. And this Fear muſt be upon ſufficient Reaſon ; “ Non, as Bracton expreſſes 
it, „ Suſpicio cujuſſibet vani et meticulgſi hominis, ſed talis qui poſſit cader in virum conſlaytem We 
& tals enim debet efſe metus, qui in ſe contineat uitæ periculum, aut Corporis Cruciatum.” 


IV. The 


. 8 Tour of England, . 


VI. The Reputation alſo of a Perton i is ander the ion of the Reputation. 
FAT For Perſons in their Natural Capacity, abſolutely and ſimply con-; hay | yg, 
ſidered, have an Intereſt in their Good Name : Scandal and Defamation 
are injurious to it. But defamatory Words are not actionable, otherwiſe 
than as they are ſuppoſed to be a Damage to the Perſon injured : The 
mere Contumely is of little Conſideration, A Contumely, or Scandal 


againſt the King, a Peer of the Realm, or a Magiſtrate, is eſteemed to 


be of a heinous Nature 8. . 5 | E See of Nobi- 

| | | lity poſt. ch 4. 

Of Libels B. 3. 
ch. 3. 

— Actions on the 

Caſe B. 4. ch. 4. 


CHAP. II. 


Of Fürs e in their Relative or Civil Capa- 
cities: And therein of the King and Queen. 


— Pekin in its Relative or Civil Capacity, is either the King, or a Of Perſons in 
Subject: A Subject is either of the Clergy, or Laity, Nobility or their Civil | 
| Community ; and ſome amongſt the Nobility and Commonalty, are of the Capacities. 
Military State. And more'particularly, a Perſon in a Civil Capacity is a 
Maſter of a Family, Husband or Wife, Parent or Child, Anceſtor or Heir, 
Landlord or Tenant, Guardian or Minor. Afterwards a Perſon may be 
further conſidered in ſome Publick Office, as Sherrf, &c. And aft, a 
Corporation, or Body Politick, is eſteemed a Perſon in Law. 
This Account of a Perſon in a Civil Capacity, ſhall be given in ſeveral 
Chapters to the End of this firſt Book. And as a Perſon is to be confi- 
dered as King or Subject. It will be proper to ſpeak wg of the 1 and 
his Conſort the Queen, | 
I. The King is the Head of the Common-wealth, minediately under Tue kin 
God, and the only a Supreme Governor. [See 24 H. 8. ch. 12. 25 H. 4 Iaſt. 34%; 
8. ch. 21, 1 El. ch. 1. 1 Ja. 1. ch. I.] By his taking the Imperial 343. 
Crown upon himſelf, all * Attainder 1 his Perſon is purged 7p/6 fafto, * , 0 3 4 
without any Reverſal. He cannot be a Minor, or © under Age. In him»; *y 16.3. 
there is no“ Imperfection, Negligence, Laches or Folly. _ * Now "7d, 
It is his Prerogative to make War or Peace. He is the Fountain . 
all Honour; has the ſole Power of conferring Honourable Titles, and 7 Rep, 10, 12. 
has the Choice and Nomination of all Counſellors and Officers of State. g + 5; my 
He may create Biſhopricks, Deans and Chapters, Univerſities, Colleges, 5, b. 7 b. 
Counties and Counties-Palatine, Cities, Boroughs, Fairs, Markets, Foreſts, 1 Inft. 165. l. 
Denizens. He can put a Value to the Coin ; for it is either coined by his Aro FL 
immediate Authority, or Foreign Coin is made Current here by his Pro- « Ploud. * 
clamation. To make Money, the Law gives the King all Mines of Gold 314, &, 
and Silver; or where the Gold and Silver in the Mine is of the greater | 155 bob, 


Value, [See I W. S M. cb. 30. 5 W. aſhes nc he k and Liberty to dig zl. 576, 


== ; — : bad — — * © @ . = 


a D . . 236. 

e Rep. 114. 
. King.] See 1 Black. Com. cap. 3. wherela the learned Judge 3 to o treat of 11 Rep. 82. 
the royal Rights and Authority, aud to conſider the King under fix diſtin& Views; 2 Rol. Abr. 
1. With regard to his Title. 2. His Royal Family. 3. His Councils, 4. His 2 169. 


5. His Prerogative. 6. His Revenue. And in this 30 Cap. per totum he treats of the 
King and his Title only. 


a - in 


* 


* 


4 Inſt. 325, laſt Appeal is made. [See 24 H. 8. ch. 12 


2 St. 1056. ſupreme Right of Patronage all over England d. 


34. 
2lnſt. 15. 


— 


*** 8 kD r 


1 An Ente of the 


** 8 ry a „* WEE" wr _— 


b 1Inft. 43. the General Guardian of all Idiots and Lunaticks, He is a Þ Corpora- 
_ 86. tion, or Body Politick ; and when the Royal Body Politick of the King 
7 Rep. 12. doth meet with his Natural Capacity, it is drowned in the' moſt Worthy. 
ir Int. 9 b. He never -i dieth, for in Law it is ſaid, the Demiſe of the King. The 
* 2 Ld.Raym. Judges will take Notice, ex Officto, of the Day of the King's Demiſe *, 
1 But more particularly, he hath a Prerogative with reſpect to Church 
Affairs, with relation to the Parliament, to Property and Suits in Court, 
t Inſt. go. b. Grants Eſcheats, and Forfeitures. * His Preregative ſignifies the Powers, 
Preheminences and Privileges which the Law giveth the CHOW.» | 9 is 
Part of the Laws of England. 
1. The King's 2 in Church Affairs does appear, in that he i is the 
a Davis 73. 
25 H. 8. ch. 19, 20, 21. 
36. 26 H. . d. , 46 KH. e 1.8% eb. 1. and ſee the Ordination 
/ Priefts and Deacons. ] His Proclamations and InjunCtions for  Refor- 
mation, Order and Correction in Matters of Religion, are to be obeyed. 


Godb 163. He has Power to call a National or Provincial Council; and by his Li- 


2 Salt. 1 2. N 
d See "Con. cence and Royal Aſſent, Canons made in Convocation b concerning Ec- 


vocation B. 4. cleſiaſtical Affairs, obtain the Force of Laws, ſo as to bind the Clergy, 


bem fe 1th but not the Laity unleſs confirmed by Parliament . He can create 
449. Biſhopricks, Deans and Chapters, as before has been fad: and hath the 


2 Salk. 673. 


Biſhop, belongs to the King during the Vacancy. of, the See; and he 
may preſent to a void Advowſon, when the Temporalties are in his 

Hands. When he founds a Church, Hoſpital, or Free Chapel Do- 
3 * native, it is of Courſe exempted from the Ordinary, though no particular 
£1 Inft.1 34.2. Exemption is mentioned; and the Lord Chancellor viſits the ſame. He 
2 Rol. Abr. may alſo exempt any Eccleſiaſtical Perſon from the Juriſdiction of 
l 32. b. the Ordinary, as he has the Archdeacon of Richmond, He may 


ve 0B 3H 


2 Ld. Raym. by Charter | licenſe any Subject to found a Church or Chapel, and 
3 os that it ſhall be Donative, and viſited by the Founder, and not by the 
& 1 Inſt. 119 5 Ordinary. | 


A Church is not full againſt the King 'till “ Induction, 


344. 2 though Inſtitution is a good Plenarty againſt a common Perſon. He ſhall 
cs 4%. have the Tithes of Foreſts and Places Extraparochial; and becauſe he 


2 Inſt. 647, has the ſupreme Eccleliaftical Juriſdiction, he provides a ſufficient Paſtor 
651. for the Place which is not within any Pariſh; and he may grant theſe 


Tithes by Letters Patent. [See 2 & 3 Ed. 6. ch. 13.1 


= ; Toft, 141. The King's * Palaces, where his royal Perſon reſides, are exempt from 


2 1 Inſt.110.a, 


4 Inft. 4,6,7, all Eccleſiaſtical Juriſdiction. 
2. It is the King's Prerogative to call continue, prorogue and diſſolve 
Hic 234, the Parliament: And tho an Act paſſeth both Houſes of Parliament, 


o 1 Iaſt. 90. b. 


Rep. 14, 36, 
| A, IE n it is not a Law before the Ron Aſſent is obtained, ? At Common 
11 Rep. 88. | | Any 
3 * 154. — 
4 In ſt 135. (The King's Proragation.] See 1 Black. Com. Cap. 7. wherein the learned udg e treat 
2 Roll. Abr. of the King's Prerogative per totum. . s | 
. Courts are cautious of extending the Prerogative of the Crown further than the 


"Law will allow. Per Lord Hardwicke. 3 Atkyns 171. 


 Þ Diſpenſatia ef mali Pe provida relaxatio, utlitate ſeu neceſſit tat 7 1 Inſt. 


99. 
Law 


— — ern mn oo ORG... ——— 


Book l. 


in the Out- Houſes of another, but not in his Dwelling-Houſe. He is 


* Supreme Head of the Church, and . Ordinary, to whom the 


He is the Founder and 
4 See or 43. Patron of all the Biſhopricks ; none can be choſen Biſhop but at his No- 


1 vojins poſe mination. The Cuſtody of the Temporalties of every Archbiſhop or 
2. CN. 2. 
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in reſpect of Time, Place and Perſon, wherein all his Subjects had not 


OA. 3 N 
* bh 2 = 
ne MS 


Mala in je, [But by the 1 W. & M. ſeſſ. 2. ch. 2. intituled, An Aci Fioch 234, 


or to any Statute or any Part thereof fhould be allowed ; but that the 
fame ſhould be void, except a Diſpenſation be allowed of in ſuch Statute ; and 


or unleſs they concern the Common-wealth, b ſuppreſs Wrong, take «i Rep. 68. 
away Fraud, or prevent the Decay of Religion, Sc. The Common 2 Inſt. 359. 


| Laws, as in calling or diffolving the Parliament, declaring War and Peace. 11 Rep. 21, 

But he cannot by his Proclamation introduce new Laws contrary to thoſe 74s 75. 

| eſtabliſhed by Common or Statute Law. When neceſſary Statutes have 2 Ioſt. 543. 
been for a Time diſcontinued, the King uſually gives Notice by Proclama- Keilv. 116, 
tion, that ſuch Statutes for the Time to come ſhell be put in due . 

Execution. d None may make any Proclamation without the King's com. 

Authority, except Mayors or ſuch like Governors of Towns, by Cuſtom Jur. 41. b. 


3. Concerning the King's Advantages in reſpect of Property and Suit, 55 
in his Courts, he is ſuppoſed to be © preſent in all his Courts, and on this 1 Inſt. 139. b. 


Exheguer only. 2 Atkyns 56. 
dne H. to ſell, and in the firſt place to pay Debts and Legacies, and the Reſidue to the 


the Crown, to have the Will eſtabliſhed and proved, and to have the Eſtate ſold. ' Per 


i the Son of L. brought his Bill in the Exchequer to forecloſe, and made the Attorney 
General a Party, the Court would not decree a Forcloſure againſt the Crown, but di- 


. 
. 2 N * X * 4 5 een 1 4 * . . — PIT 2 o - ” - * _ — — - — + a» 89 ww * * 2 * — ” —_— ow — _— -—_ 2 . 
5 ITY — at. «As MM Ia. — — : 8 = 6 — een 5 = —— 5 — 23 — — * 6 — — 
6—— —— 2 . CT % * a th 2 hs, | 
. 6 
A 0 3 
7 — a i. — . - Fr — - * JEN * thats 3 9 * 9 * 15 4 , * * —_ 
x: ; 4 4 1 — * A. —— WT 8 " _—_ _= 
— 


Law it was formerly held, that he might diſpenſe with a Penal Statute, | 


an Intereſt, * and make a new Grant with a Non-ob/ante, when any * 1 Inf 99. #. 
Thing was prohibited ſub modo, as upon a Penalty given to the King, Rol A 
not when it was an abſolute and direct Law. And that he might licenſe 179. 
Things prohibited by Statute, that were only Mala probibita, and not 3 lat. 154. 
declaring the Rights and Liberties of the Subject, it is expreſly declared, that os 
the pretended Power of ſuſpending Laus or the Execution of them by regal 
Authority without Conſent of Parliament, and of diſpenſing with Laws or 
the Execution of them by regal Authority, as it had been then late aſſumed 
and exerciſed, was illegal; and that all Grants and Promiſes of Fines and 
Porfeitures of particular Perſons before Conviction were illegal and void. 
And it was alſo declared and enacted, That no Diſpenſation by Non obſtante 


a Acts of Parliament do not bind the King winleſs he is ſ pecially add ; 7 * #34 | 


Words No Perſon or Perſons, Bodies Politick or Corporate do not bind him; 4. 3 


though the Statute is in the Negative: * But he may take Benefit of any ii Rep. 71, 
AR, tho' he is not named. : IE 28 5 SET 4 "EY 5 
The King's © Proclamations, in ſome Inſtances, are to be taken for» , Rep. Ts 


«1 Inſt. 162. 


of Privilege: | 


Account the King cannot be nonſuit. No Action lies againſt him, for who |, In 43%: 
| , | 8 5 | | . wg" 2 Inſt. 187. 

ſhall command the King? A Petition, inſtead of an Action, muſt be 

made to him in Chancery or perſonallys; but Proceſs ſhall go out againſt * Ld Somers's 

the King's Grantee to maintain his Title. Againſt the King there 0 * 25 


TE A 7 N 


M 4 . S N 7 . * % 0 p 92 7 = a * 


| [The King's Suits in his Courts.) Per Lord Chancellor Hartwicke, an Account between 
the King and Subject cannot be taken in any Caſe in the Court of Chancery, but in the . 


— 


E. ſeiſed of an Eſtate in Fee deviſed it to his W ife for Life, and after her Death 5 


Plaintiffs. H. who had a bare Power died before any Sale, and for want of Heirs to F. 
the Eſtate eſcheated to the Crown. The Bill was brought by the reſiduary Legatees un- 
der the Will againſt the Attorney General, who was made Defendant on behalf of 


Lord Chancellor Hardwicke, the Court of Exchequer might do this, as it is a Court of Re- 
venue, but the Court of Chancery cannot, and he diſmiſſed the Bill. 2 Atkyns 223. 
The Father of L. had a Mortgage in Fee on Sir V. P.'s Eſtate who was attaiated ; 


rected the Mortgagee ſhould hold and enjoy, till the Crown thought proper to redeę m 
the Eſtate. 2 Atkyns 223. | | 2 | 
X ; 5 G | Preſcription 


tis. Mi. at... that... a at. ——_— JS — 9 8 


28 


_ 1 An Inſtitute of the Book. L 


2 Tl 2 Preſcription or Occupancy. General Acts of Feen do not bind 
1 Inſt, 4 


99. b. 118. a. him: He cannot be a Jointenant with any one; for no one can be e- 
; 11 Rep. 74. qual with him. He cannot be Tenant in Common of an entire Chattel 


* Finch 83. Perſonal, but ſhall have the Whole. There is no Tenant at Sufferance 


1 Sw 7 . againſt the King, for it is Intruſion. Where the ® Title of the King 
I 130 b. and a ccmmon Perſon concur, the Title of the King ſhall be Fe 


113 130. The King ais to be preferred before any Subject, tho' his Debt is laſt, 
131. b. And no Protection ſhall be* allowed againſt the King. [See 25 Ed. 3. 
„ 11oſt. 1312 Ff, F. cb. 19. 1 R. 2. ch. 8. 13 R. 1. Sf. 1. cb. 16. 33 H. 8. ” 39] 
watt The King may reſerve Rent to a Stranger, ſue in what Court he pleaſes, 
wan 22, and 18 not bound to make a Demand or Tender, where a Leaſe is made 
n. *** reſerving Rent with a Clauſe of Re- entry. A Choſe in Action (or a Thing 

recoverable by Action) may be affigned by and to the King. [See 7 Ja. 


+ 2 Inſt, 131, 1. 6h. x 5.] No Diſtreſs can be made upon the King's Poſſeſſion, but he 


4 118, may diſtrain out of his Fee in other Lands of the ſame Perſon for his 
1. Rent- charge, if the Lands are in actual Poſſeſſion and Manurance of the 


5 Rep. 56. ſame Tenant, not if they are in the Hands of an Under- tenant; and by 
DE 22 Car. 2 ch. 6. the Grantee of the King under that Statute hath the ſame 
* 1 Wms.307- Privilege. He may alſo take Diſtreſſes in the Highway or common 
1 Jnſt-330.2- Street. An Heir ſhall pay the King's Debt tho' not named in the. 
2 2 Inſt. 713. Bond. The King is not bound . the Sale of Goods in open Market. 
*1 Inſt. 9. b. » If one gives Land to the King 0 Deed inrolled, A Fee-ſimple doth, 
paſs without the Words Heirs or Succeſſors. Goods and Chattels may 
« Toft 99. a. g0 in * Succeſſion to the King; not to any other ſole Corporation. 
b Finch 460. Judgment is never Final againſt him, but is with a Salvo jure Regis e. 
2 Inſt. 282, When any of the King's Goods come into the Hands of Subj jects ſo as 
ow. they are Accountant for them, their Land is chargeable, Be the ſame, 
Warranto and ſubject to the King's Seizure to whomſoever it comes, whether by N 
| poſt. B. ch. 4. Deſcent or Purchaſe. If one becomes Debtor to the King, being ſeiſed 
T2 of Land in Fee. ſimple or Fee-Tail, and then aliens the Land, yet the 
Land is ſubje& to Execution, tho' the Alienation was before an Action 
commenced ; for it ſhall relate to the Time that he was in Debt to the 
« 3 Rep, 51. King. © But the Sale of a Leaſe for Years, or other Goods and Chattcls, 
by ſuch Debtor, is good at any Time after Judgment, and before Ex- g 
ecution awarded, [See 29 Car. 2. ch. 3. See alſo 33 H. 8. ch. 39. 
34 & 35 H. 8. ch. 2. 13 El. ch. 4. 14 El. ch. 75 27 El. <>. 3, 9. 
El. cb. 7. 7 Ja. 1. ch. 15. and the reſt of the Statutes i concerning Ac- 
countants, Receivers and Collectors.] 
Black Com. 4. Concerning the King's Grants. 
346 to 348. The King cannot © Grant or Take. any Lands, Tenements or — 888 | 
e Dr. & Stud. ditaments, but by Matter of Record; as he cannot command but by 
Dial. 1. ch. 8. Matter of Record, Otherwiſe it is when the Law caſts a F reehold up- 


7 ok. 1355 on him; as in a Gift in Tail, Remainder to the King. To Perſonal 
187. and Tranſitory Things, the King may be intitled without Office, or 
W bs, other Matter of Record. Every Grant made by the King upon Sur- 

' 232. miſe or Suit of the Party, ſhall be taken moſt beneficially for the King, 
2 Roll. Abr. and againſt the Party. But otherwiſe if the Grant is Ex cer/s . ſcientid, . 

T Pioch ioo. ex ſpeciali Gratid and ex mera Motu, Vet there too, if the : "King is 

101, 232. 

2 Inſt 5 


„ * f 


1 publica fant anteferends privatis I Inſt. 130. a. | 
reſumitur Rex habere omnia jura in ſcrinio pectoris ſui, I Inſt. 99. a. 


2 1 deceived, V 
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CHAP. 1. Laws of England. 23 


* deceived, or if the Intent or Purpoſe: of his Grant cannot by the Law 5 Rep. 56. 
take Effect, it ſhall not give the Patentee an Advantage; When the? 2 585. 
King is here deceived, it is to be underſtood of a Matter of Law, not: me . 
of Fact, altho' it ſhall never be intended or preſumed that he is miſ- 11 Rep. be. 
conuſant of the Law. Bat when it appeareth within the Body of the „ eb. 113, 
Grant, that the King is deceived as to Matter of Law, the Grant is not; "= 94. 
good, tho' with the Clauſe Ex certd Scientid, Sc. His Grant ſhall not ! Rep. 51, 
be taken to' two Intents, that is, it ſhall not enure to any other In- 1 la | 
tent than that which is preciſely expreſſed in the Grant. But then it“ Flac to. 
may enure to two or three Inteats, if they are expreſſed, The King's! Rep 35, 
Grant ſhall be void if expreſs Mention iis not made of the true Value hy "KY = ; 


of the Lands, in the Petition of thoſe that ſue for them. [See 1 H. 1 Init 27. a. 
4. cb. 6.] © Nonage or Minority does not avoid his Grant. The King e 

D -4 NEAL: th iy 1 P 2 Roll. Abr. 
may grant over a Condition, and may grant an Eſtate in Fee upon 196, 197. 
Condition not to alien, becauſe he may reſerve the Tenure to himſelf. 1 Rep. 52. 


[.] LSee 34 & 35 H. 8. ch. 21. 1 Ed. 6. ch. 8. 7 Ed. 6. ch. 3. $7? 11. 
& 5 Pb. & Mar, ch. 1. 18 El. cb. 2. 35 El. ch. 3. For Confirma- 1 Ing 12 
tion of Letters Patent.] * A Gift ro the King goeth to his Succeſſors; 5 Rep. 56. 
his Succeſſors being included under the Name of King. [See 1 A dee pen l. 

1. ch. 7. ſ. 5, 6, Gg. which limits the Grant of Crown Lands to a certain ch. 5. nh 
Number of Years, or Lives, &c. TORR S0000 Sto T4177, 55, 0-IMK, g. b. 
e Avt0 Ejfocertagioygerure.. 0 oo DT 35 ine og gd mh 5 Ta 6. 

2 All Lands are holden either mediately or immediately of the King; “ Rep. 27. 
for all Lands were originally derived from the Crown. b All Franchiles, * Init. 65. a. 
© alſo are derived from the Crown; and therefore Eſcheats d and For fei- 155 {HD 
tures of all Lands and Franchiſes belong to him, unleſs granted away. 2 loft. 45, 
80 are all Deodands, Treaſure-Trove of Gold and Silver, Eftrays, #5: HR 
Wreck, Waifs, Goods and Chattels of Felons and Fugitives, - and . 
thoſe put in Exigent, in Order to an Outlawry [and outlawed.] And See B. 2. 

if a Felon hath Freehold held of an inferior Lord, the King ſhall have; +, 
bis Year, Day and Waſte of it. [See 17 Ed. 2. ch. 16.] He ſhall have ch. ;. 4 
all Royal Fiſhes, as Whales and Sturgeons. He ſhall alſo have * white * 3 alt. 57, 
Swans, not marked, which have gained their natural Liberty. All Eſtates: ? Reg * A 
for want of Heirs (wherein no one can claim Property) belong to the 158 
King, or to thoſe that claim under his Grant . 
There are many more Prerogatives which ariſe wholly from the Reaſon 

of the Common Law, though they are generally againſt the Common 
Law. But till the Common Law and the Crown Law are not two _ 
different Laws; * tho almoſt in every Caſe the Law for the King is not » Finch 83. 
Law for the Subject. The King hath a Prerogative in all Things that 
are not injurious to the Subject; for the King can do no Wrong: His; : Inf. 19. b: 
Prerogative can never extend ſo far, | See the Statute of the Prerogative, : Init. 186, 
17 „% 37 © a6 Oo "Ok... 
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* Nibit alind poteft Rex, quam gued jure poteft. 9 Rep. 123. 1 Rep 74. 3 Inſt. * 
Poteſtas regia eft facere juſtitiam. 2 Inſt. 374. 
Nihil tam proprium ęſt imperit quam legibus vivere, 2 Inſt 73. 
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The Queen. II. The Cur is either ſhe that holdeth the Crown by Right of Blood, 
ot elſe. he is married to the King: This laſt is called the Quęen Con- 
r ; Iaſt. 7. ſort, She that holdeth by © Blood is in Conſtruction of Law, and by the 
Statute, the ſame with the King, and hath the like Power in all Re- 
ſpects. (See 1 Mar. Se. 2, cb. 1. ] But the Queen Conſort is Inferior to the 
| King, and is his Subject: Yet becauſe ſhe partaketh of ſeveral Prerogatives 
"I above other Women, I mention her in this Place. 
i Ink, zl. b. The King may take an Alien to Wife, and ſhe ſhall be endowed 
_ = laſt. . 4. notwithſtanding ſhe is an Alien. By the Common Law the Wife of 
wh. 1 d. the King, or Queen Conſort, is a Publick Perſon, exempt from the King, 
and is capable of a Gift of Lands from the King, and may ſue and 
be ſued alone (by Præcipe, not by Petition) and may purchaſe, 
grant, and make Leaſes without the King. She may alſo have in her- 
* Finch 85. (elf the Poſſeſſion of ® Perſonal Things during her Life; for ſhe may have 
8 * Abe. an Action in her own Name for them. But both real and perſonal . 
1 ſtate go to the King after her Deceaſe, if ſhe does not in her Lit time 
1 1 diſpoſe of them, or bequtath them away by Will. 
| i Iaſt.1332- The Queen, and the King's Son, are not reſtrained by the I a. 4e 
C6. 6. Concerning the Grants by the King. 
er Taſt,133.b: The Queen ſhall pay-no? Toll. And if a Tenant of the Quetn ical 2 
Panurt of his Tenancy to one, and another Part to another, the Queen may 
iſtrain in any one Part for the Whole, as the King may do. Nor is the 
„ Queen bound by the Statute of Marlebridge, for driving a Diſtreſs into 
| . another County. And in a Qyare Impedit brought by her, ſome ſay 
| 22 Inf. 361. that Plenarty is no Plea a, no more than in the Caſe of the King. 
5 b2 lod. 18,5o: No Man may marry the Queen Dowager without the b Licence of the 
King, upan Pain to loſe his Lands and Goods: And if the marry any 
of the Nobility, of under that Degree, yet the doth not loſe her Dignity: ; 
but by the Name of Queen may maintain an Action. Nay, a For 
_ marrying a Subject in Bln (hall beirlg's an Action by the Name 
= Queen. 
Finck 86. Acts of Parliament concerning her need not he pleaded! ; | for the 
| bs 3 Court wult take Notice of W becauſe the i is a Tan Perſoo. | 
| Treaſon . 1 (06-1 ov #: e 
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[Of tbe Cler- of Subjeats, ': ad. 1 of A* Clergy EP Laity. . of _ 
gl! [OR _ the Clergy, as Archbiſbops, Biſhops, Dean nnd Chaper, 


treats of the * 
nach) ol chaeacons, Parſons, Vi FATS, Cortes,” Ride 


per totum. al 5 | $8 8 „e ; 

9 N reg likewiſe be conſidered + in his Relative or Gil Capacity 
to 327. | e 

| OrSubjets. The S etz, are ihe Members of the Commonwealth under the King 
their Head, RP THE; * 
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[The Toy See 1 Black, Com. cap. 4. where the learned Judge treats of the King 5 
Ro oyal Family, and (among the ceſt) therein of the Queen Conſort 219 to 224. Of the 
Queer. Dowager 224, Of the Prince of Wales, and the N Sons and Daughters of 


the King, 225. | | 
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Aliens living in England, are Subjects. d An Alien is he that is born Black. Cem. 
out of the Legiance of the King. e Legiance is the true and faithful of ihe Nee 
Obedience of a Subject to his Sovereign. It is either Perpetual or Tem- whether ius, 
porary. Perpetual, where one is born a Subject or hath the Right of a e oo 
Subject by. Denization, or Naturalization. If one is Born in any of the tom.. 
Dominions belonging to the Crown of Great Britain in any Part of Fotter 185. 
the World, he is a Subject born. Denigation (from Donaiſon, Dona- 2 Burn. 478. 


tio) is a Right to be a Subject by Letters Patent of the King. This ad. 49. b. 
may be either General, as to be accounted in all things as a Subject; or 7 Rep 16; 17. 
Particular, enabling one to ſue only. If it is the former, and he had eg: 38. 
Iſſue within the Realm before his Denization, that Iſſue is not at Com- 3 — . 
mon Law inheritable to his Father. But after Denization he may pur- ard b. | 
chaſe Lands, and the Iſſue born aſterwards ſhall inherit. Naturalization * 185 * 
is a Right of being a Subject, given by Act of Parliament, whereby one = 5 Il 
is a Subject to all Intents and Purpoſes, as much as if he was born ſo. His Vaugh. 297. 
Iſſue before the Naturalization ſhall inherit at Common Law, if born 
within the Realm; ſo if the Iſſue of an Engh/hman is born beyond Sea, 
aud that Iflue is naturalized, he ſhall inherit his Father's Lands, 
By 11 & 12 W. 3. ch. 6. All Perſons, being the King's natural born 
Suljects, may inherit as Heirs to their Anceſtors, though their Anceſiors 
were born out of the King's Allegiance, and out of bis Dominions, as fully as 
tf fuch Anceſtors had been natural born Subjefts, © 
But by 25 Geo. 2. ch. 39. I ſhall not give any Perſon Right to inherit 
| by enabling him to claim or derive bis Pedigree through any Alien Anceſtor, 
unleſs ſuch Perſon ſo claiming was in Beirg and capable to take as Heir at 
the Death of the Perſon who laſt died ſeiſed, and to whom be ſhall claim to be 
Heir; provided that in Caſe the Perſon who ſhall be in Being and capable 
to take at the Death of the Anceſtor ſo dying ſeiſed, and upon whom the 
Deſcent jhall be caſt by Virtue of this and of the laſt Act, ſhall be a Daugh- 
ter or Daughters of an Alien, and that the Alien Father or Mother 
through whom ſuch Deſcent ſhall be derived by ſuch Daughter or 
Daughters ſhall: afterwards have a Son born within the King's Dominions, 
the Deſcent ſo caſt upon ſuch Daughter or Daughters ſhall be diveſted in Fa- 
vour of the Son, and ſuch Son ſhall inherit in like Manner as by the Com- 
mon Law in caſe of the Birth of a nearer Heir; or in Caſe ſuch Father or 
Mother ſball have no Son, but ſhall have one or more Daughter or Daughters 
afterwards born within the King's Dominions, the Daughter or Daughters 
fo born afterwards ſhall inherit and take in Coparcenary with the Daughter 
or Daughters upon whom the Deſcent ſhall be caſt at the Death of the Anceſter 
By / Ann. ch. 5 and 4 Geo, 2. ch. 21. Childrenqf all natural born Sub- 
Jeers, except of Parents at the Time of ſuch Childrens Birth attainted of Trea- 
an, er inthe actual Service of a Foreign Princein Enmity with the Crown, tho' 
born out of the Allegiance of the King, ſhall be deemed natural born Subjects. 
By 5 Geo. 1 ch. 27. Artificers going beyond Sea to work in our Manu- 
fatures, or to teach Trades to Foreigners, are to be deemed Aliens and to be 
out of the King's Protection. | Es 
By the 12 and 13 W. 3, ch. 2. 1 Geo. 1. ſt. 2. ch. 4. No Aliens, tbo' 
naturalized or made Dentzens fince K. George the Firſt's Acceſſion to the 
Crown, except ſuch as areborn of Engliſh Parents, ſhall be capable to be of the 
 Privy-Council, or a Member of either Houſe of Parliament, or to enjoy any 
Office of Truſt, either Civil or Military, or to have any Grant of Lands, 
Tenements or Hereditaments from the Crown. N | 
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© Legiantia naturalis nullis clauſiris coercetur. 7 Rep. 10. 
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| 1 Black, Com. 


Temporary FRE TT is an Allegiance que by Reaſon of a in 


3/2. If one is naturalized for a Day, it is good for Ever. 


a 5 Rep. 5z. a An Alien can hold no Lands by Deſcent, Deviſe or Purchaſe, nor can 


75% 77 an Alien be Tenant by the Curteſy, or in Dower. Neither can he take by 


8.a. 129 b. Deſcent, but he may by Deviſe or Purchaſe, and the King on Office 
- SOREN found ſhall have the Lands; and ſo if he purchaſe Lands and die, the 


1 me King ſhall have them. There is an Alien Enemy, and an Alien Friend: An 


418, & Alien Enemy could not formerly ſo much as bring an Action; but now 


** . an Alien Eneniy, who is Reſident here, may maintain Perſonal Actions *. 


» 1Salk, 46 An Alien Friend may maintain an Action in auter droit, as Adminiſtra- 
1 Ld. Raym. tor, and Perſonal Actions. And ſuch an Alien may purchaſe a Houſe -- 
for Years, for Habitation during his Reſidency, as neceflary for Com- 
merce and Trade; but not Lands. This muſt be underſtood of an Alien 


282, ] 


Merchant ; for if the Alien i is no Merchant, the King ſhall have the 

s Leaſe for Years, tho? it were for his Habitation. Sed Qu. If this is Law 
Foſter 185, at this Day? If an Alien F riend being a Merchant leaves the Realm, 
186. the Kin: ſhall have the Leaſe; and if he dies here poſſeſſed thereof, his 


Executors or Adminiſtrators ſhall not have it, but the King. | For he 


had it only for Habitation, as neceſſary for his Trade and Traffick. See 
9 Rep 31. 3 HF. 8. cb. 101.“ Whether his Sovereign be in League with our King, 


for every League is of Record. 


o » Rep. 24 A Subject cannot be anb 88 though in | open War againſt the 


_ King; for he is to be uſed as a Traitor. So on the other Hand an Alien 
3 inſt. | 


Enemy cannot be indicted of Treaſon, but an Alien F riend W I 


1 hom. I, 


| Show. P. C. See the 25 Ed. 3. St. 2. 43 Ed. 3. cb. 10. 
186. S. C. Subjechs may be divided into Cergy and Laity, Nobility and Common- 


alty ; and among the Nobility and Commonalty, we ſhall conſider thoſe 
of the Military State. 


This is the General Diviſion of subjects; we mall be more particular 


hereafter. 


| Ofthe Clergy, I. The Clergy (from x KAngor Sars) are thoſe who are choſen to be the 


1 Black. Com. Lot and Inheritance of God, and are ſeparate from the Noife and Buſtle 


cap. 11+ 376. of the World, that they may have Leiſure to ſpend their Time in 


dz Inf, 121. Heavenly Meditation and rape. The Clergy are called * Clerks, and are 
either Regular or Secular. 


| «1 Inft 93 b. Thoſe are Regular which live under certain Rules and are of ſome 
. . Religious Order, and are called Men of Religion, or the Religious. Such 
ſoft. 151, are all Abots, Priors, Fc. There were 118 Monaſteries in England, 


whereof 27 Abbots, and two Priors, were Lords of Parliament. 
But By 27 H. 8. ch. 28. 31 H. g. ch 13. 32 H. 8. ch. 24. 37 H. 
%%% 1-K6. 6. . 14... i Abbeys, Priories, Monaſteries and 


other Reli gi ous Houſes, and alſo all Free Chapels and Chauntries perpetual, 


were 4 Me and their Poſſeftons given to the Crown, 


N — „ - —— 


[Alien] 2 1 538. Quære whether an Alien may not take 5 Deviſe, 5 if he 


may; for whoſe Benefit, and if he may for the Crown? 2 Vezey. 362. An Alien may 
take by Purchaſe for the Benefit of the Crown. 2 Atk. 398. There is no Inſtance where - 


1 ber been held that a Perſon marrying an Alien Woman is ſeiſed of the Eſtate purchaſed 
y her, 76, 


AS. —_— An Inſticute of Y e BOOER I. 


the King's Dominions, or becauſe one is made a Denizen only for Life. 


in a Plea of Alien born, ſhall be tried by the Record of the Chancery ; ; 
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Gran 3. "Laws of Eogland.” . 27 


the Clergy bad greater Privileges at Common Law 


Privileges are loſt, the Clergy being included under general Words in 


: 


As <a ti 1 d tt... till. As. 8 2 e „6—— —— * — 


„ 232% 0 « ——Cc —_—_ << ˙· „ 


The fu IH are TE who live not under any certain Rules of the 1 Int, 93. b. 
Religious Orders, as Kehler. Biſhops, Deans, Archdeac arſons, 94+ 4. 
Vicars, Curates. .. 

The Church ought to have all the. Privileges of one *xinder Age. And *2 lad. 3. 
n the Laity, which 
ient Statutes. But theſe 


are confirmed by Magna Charta, and other 


hter Statutes. So that Clergymen are liable to all publick Charges im- 
poſed by Act of Parliament, where they are not particularly excepted. 
Indeed: they are not forced to undergo b Temporal Offices, by Reafon of *F.N.B. 175. 
their Lands; to ſerve on Juries, * nor to appear at Turns and Leets, or, _ 3: any 
preſſed to ſerve 1 in the Wars in Perſon, (tho' they are always obliged ___ 


| Statutes to contribute to the Charge of a War, and to Muſters of the Vent, 105. 


i 
Militia) or perhaps their Bodies are not to be taken upon Statutes Mer- f. 4. 


chant or Staple, or a Recognizance in the Nature of a Statute 


Staple (for the Writ to take the Body of the Conuſor is Si laicus ſit. See 
Weſt. a. ch. 18.) or perhaps he that beats a Clergyman may ſtill be o- 


bliged to do a Penance in the Spiritual Court; [See 13 Ed. 1. /. 4.] or:, 1:0 * 


a Clergyman may not be arreſted in the Church, or Church-Yard. while 608, 620. 
he is attending on Divine Service. [See 50 Ed. 3. cb. N. 2. ch. 54 But 

theſe are all the Privileges remaining on Civil Accounts. They are uſed like 

other Men in Criminal Cafes, bexcept as to Burning in the Hand for Felony; 2 Inf. 636. 


from which, upon producing their Orders, or the Ordinary's Certificate, 18 * 
they ought to be freed. And though they have had the Privilege of the 11 © 
Clergy for a Felony, yet they may again have their Clergy, and ſo can- 51. 
not a Layman. \ [See the 4 H. 7. ch. 13. * 8. cb. 3. 34 * 36 


H. 8. ch. 14. 1 Ed. 6. ch. 12. 5 Ann. cb. 6 


In the Clergy there are Arebbiſbops, Biſhops, Deans and Chapters, Arch- 
deacons, Parſons, Vicars, Curates, and antiently there were Pariſh Clerks. 

1. An Archbiſhop is the Chief of the Clergy in one Province only; ,_,,.._ 
and is that Spiritual Secular Perſon, who hath Supreme Power under the 1 Black Chas 
King, within his Province, in all Eccleſiaſtical Cauſes, [For the Manner 377 to 382, 
of his Creation ſee 25 H. 8. ch. 20.] The Archbiſhop of Canterbury is 235 


ſtiled e Metropolitanus & Primas totius Angliæ; and the Archbiſhop of ei Loft br 
erk is ſtiled Primas & Metropolitanus Angliæ. They are called Arch 


biſhops in reſpect of the Biſhops under them; and Metropolitans, becauſe _ 
they were conſecrated at firſt in the Metropolis of the Province. Primate 


is a Degree betwixt an Archbiſhop and a Patriarch. The Archbiſhop of 
Canterbury hath the Precedency, before all the Nobility, and next to 
' thoſe of the Royal Blood; then the Lord Chancellor, and then the Arch- 
biſhop of York. [See 31 H. 8. cb. 10 Far placing of the Lords. 


Both the Archbiſhops have diſtin& Provinces, and each hath within 1 See P. Ants 
his Province Suffragan Biſhops of ſeveral Dioceſſes with Juriſdiction un- 
der them : But each Arcaliſhep hath wi a Dioceſs within his Pro- 
vince. 

It is the Right of an Archbiſhop to call ths Biſhops and Clergy of 
his Province to Convocation *, upon the King's Writ. Each Archbiſhop « see 3 f. EY 


is the Ordinary of the whole Province, to Viſit it, and to receive Ap- 1 poſt. 
peals from inferior Juriſdictions within his Province: : For regularly an 


Archbyhop has no Juriſdietion over the abel of the Suffragans, un- 


n 


c Eccleſia et infra atatem, et in cuſſodia Domini Regis. 2 Inſt. 3. 8 
eee een lefs 


| | | - 

j e SOT . Ping 46% 2 1 a WET S "ci 1 1 

| 2.8 An [nſtirute the Book I. Z 

l! "REY 8 a 3 | 

[ (1 fit, 96. 8. wy in his 7 or upon Appeal. [But ſee 23 H. 8. cb. 9.] An . . 

ll $6 108. Ordinary (a Name taken from the Canoniſts) is he that has JurilgiQion © 1 

| 9 Rep. 41. in his own Right, and not by Deputation: And this Name is only ap- 1 

| plwGied to a Biſhop, or any other that hath an Original Juriſdiction in 3 

| Cauſes Eccleſiaſtical, But in ſome late Statutes, Chancelfors, Comif- 3 

ſaries, Archdeacons, are ſtiled Ordinaties. 5 3 

= An Archbiſhop hath Juriſdiction over bis Suffragans; he Con- 1 

| | . firms the Election of Biſhops within his Province, and afterwards 1 

l C. uonſecrates them; and hath the Option of a Dignity or Benefice in the 1 

* Gitt of every Biſhop conſecrated by him, which the Biſhop then Aſſigns ſs 

| to him by Deed, to diſpoſe of it at the next Vacancy : He may appoint 1 

| Co-adjutors to a Biſhop that is grown infirm, or diſabled to manage his 7 

| e Salk. 134. Charge: He may cenſure and DR nk ſuſpend or * W row h them 1 

1 14. Riym, for ( auſe. 5 

| 3 oſt . During the Vacancy of any See within his' Province he is 4 Chur ckun . 

| 11 Rep 49. of the Spiritualties by Preſcription or Compoſition, whereby all Epiſco- f 

1 e Eccleſiaſtical Rights of the Nioceſs belong to him for that Time, and 1 

| * all Eccleſiaſtical Juriſdiction. But when an Acchiepiſcopal See is vacant, # 
the Dean and Chapter of his Dioceſs are Guardians of the Spiritualties ; 4 


b3ee of Eccle- ted to them b. 
bebo Cand' By 2: H-'8: ch. 1 3 Each Archbiſhop may retain ak Chaplains. 


| 
i that 1s the Spiritual Juriſdiction of his Province and Dioceſs 1s. commit- 
| ; 
ö 
| 


| N poll, wh By 25 H. 8. ch 21. The Archbiſhop of Canterbury bas Power of diſ- 
=  penling j in any Caſe, wherein Diſpenſations (not - ontrary to the Law of God) : 
1 ; 
[ | were formerly granted by the See of Rome; and may grant ſuch Dijpen- 7 
_- pe  ſations to the King as wel! as to bis Subject ; but 7 the Caſe is new, the 3 

* . King and his Council are to be conſulted ; ſuch Diſpenfatrons, | &c. not to be 5 1 
i Thee out of the Realm, nor in any other Manner. . 1 
So During the Vacancy of the See of Canterbury, the Guardian of the 3 4 
=: |  Spiritualties ſhall grant Diſpenſations. 3 
„ Notwithſtanding the © negative Clauſe in the AQ, the King's Au- = 
j 5 5 
| 601. thority remains as before at Common Law ; the Archbiſhop is only en- 1 
| . abled by the Statute to have a concurrent Power with the King. There- 0 
| fore if the Diſpenſation is to be in Matters erte it is Prudence | 
1 3 to have it confirmed under the Great Seal. 1 
1 | * See Faculty The Archbiſhop of Canterbury grants theſe Diſpenfations! , not only i 
| 83 within his own Province, but in the Province of York, by Virtue of this 1 
0 5 - 1 Black. Com. Statute; the Statute allowing only to the Archbiſhop of York and other 9 
| 382 | Hiſhozs, to diipenſe as they were wont to do by the Common Law and 5 
N Cüdem of the Realm. 1 
; | By Virtue of this Statute, the Right of Conferring gn of al kinds, x 
1 is veſted in the Archbiſhop of Canterbury. 9 
| . . If an Archbiſhop refgns, it muſt be to the King! as ſupreme Ordinary. 0 
[ 2 laſt. 15. As to the Cuſtody of the Temporalties of an Archbiſhop during the 5 

T7 Vacancy of the See, it belongs to the King, as in the Caſe of a Vacancy : 

| bol a Biſhoprick, to be mentioned hereatter. 1 
| Biſhop. 2. A Biſhop ſimply fo called, (for the Pope, a Patriarch, a Primate . 
[ _ *2 Init. 79. and an Archbiſhop is a Biſhop) is the Archbiſhop's Suffragan, or Aſſiſtant 
| | 1 Black Com. 4 
N 165, 375, under him; for Sufragars ſignifies to help or aſſiſt. [For the Manner . 
| 401. and me of his Election, *. and Conſecration, ſee 25 H. 8. 75 
i ch. 20 7 
i « Freface to He muſt be full * thirty Years of Ave. b All the Biſhopricks in : 
| the Ordina- England are of the * s Foundation, and therefore the Power of 

| | | 225 Service. | chuſſ ng 

| 1 Inſt. 97. a. 

| 134. 4.344. a. 
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chuſing them is lodged in the Crown; and this Power is recognized 
by 25 H. 8. before- mentioned. The Biſhopricks in Wales were founded 
by the Princes of Males, and came to the Crown of England by Forfei- 
ture; ſo that now the King is Patron of all. At this Day the Biſhop- 
ricks of Ireland are donative, and not electi ve. 12 Roll, Abr. 
Every Biſhop is an Ordinary; and © hath Juriſdiction in his Dioceſs 347; "TY 
at his Confirmation, and therefore the Guardian of the Spiritualties ceaſes 
to act from that Time. | N | M 5 | 
Upon his | Gonſecration, he has a Right to his Temporalties, in which u Roll. Abr. 
he hath an abſolute Fee. He cannot ſue for them till his Conſecration 33% T2 
is certified by. the Archbiſhop; but the King may grant his Temporal- : Inſt. 67. a, 
ties immediately after Election and Confirmation. [See Godolphin's Re- 5 
pert, Canon. for the Order of making a Biſhop.] F 
He is Overſeer of the Manners of the People of his Dioceſs, and has 

great Authority in the Church: He hath his Conſiſtory Court to hear * See B. 4 <>. 
Eccleſiaſtical Cauſes, and may viſit the Clergy and Laity within his P** 

Juriſdiction, and the Hoſpitals therein if they are Spiritual; if Lay, Lit. 136. 
the Patron ſhall viſit them [But ſee 2 H. 5. cb. 1. 25 H. 8. ch. 20, 21.10 * 
31 H. 8. cb. 13. 39 El. ch. 5. 21 Ja. 1. ch. 1.] Wben he viſits 1 
Clergy he hath a Fee called Procurations, in lieu of an Entertainment that 2 Lot 725. 

was to be procured. He may conſecrate Churches and Altars, ordain 2e. Ae. 

Prieſts and Deacons, admit and inſtitute Prieſts into Benefices, confirm zee of Carpo- 

after Baptiſm, ſuſpend and depoſe the offending Clergy, impoſe Purga- ions poll, 
tion and Penance, excommunicate both Clergy and Laity, diſperſe by ch. 8. 

granting Licences and Faculties; [See 3 H. 8. ch, 11. For Phyficians and 

Surgeons. 1 J. I. ch. 4. 13 & 14 Car. 2: ch. 4. for Scboolmaſters] 

Grant Probate of Wills, and Letters of Adminiſtration of Inteſtates 

Eſtates, er |; | 5 


. a 
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He is regularly the immediat: © Officer to the higheſt Courts of Re- «Ing. 124. 2. 
cord in Cauſes Eccleſiaſtical: None but the King, 7. e. his Courts of Re- 2 Int. 97, 993 
cord, can write to the Biſhop, to certify Excommunication, General Ba-; ek Com. 
ſtardy, [See 9 H. 6. cb. 11.] Mulierty (i. e.) Legitimation, Loyalty or 335: 
Lawfulneſs of Matrimony, SS. Park retina Tt $i Co.Lit. 74 4. 
Every Biſhop hath his Chancellor (1. e. the Principal Official) and 
his Vicar General, commiſſioned by him to aſſiſt in all Matters and 
Cauſes Eccleſiaſtical, within his Dioceſs. d The Offices of the Principal « Lyndewood 
Official, and Vicar General, are two diſtin& Offices, tho' they are uſually De Sequett. 
united. His Commiſſary is he that is limited by the Biſhop to ſome Pol. bers. 
certain Place of the Dioceſs, to aſſiſt him; and in moſt Caſes hath the Sy . 
Authority of a Principal Official and Vicar general within his Limits. Vicancs Ge- 
If the See of a Biſhop is vacant, the Archbiſhop of the Province is. 
Guardian of the Spiritualties by Preſcription in England, as before 
obſerved; tho” fg Canon Law, the Dean and Chapter was to take 
Care of the Spiritual and Temporal Juriſdiction belonging to the Biſhop = 
rick, The Guardians of the Spiritualties have all Manner of Juriſdiction 
of the Courts; as the Power of granting Licences and Diſpenſations, 
Probate of Wills, Adminiſtrations, during ſuch Vacancy ; and of ad- 
mitting and inſtituting Clerks preſented to them; but they cannot 
(as ſuch) conſecrate of ordain, or preſent to vacant Benefices. 

The Cuſtody of the © Temporalties of every Biſhop (as well as of an. i - 
Archbiſhop) after the Sees are vacant, belongs to the King as Founder, 1 45 
during the Vacancy; ſo that no Subject can claim the Temporalties of # Iaſt. 15. 
an Archbiſhop or Biſhop, by Grant or Preſcription : * During t 
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30 As Inſtirure of the Book I. 


cancy, The Freehold of the Temporalties is in the King. The Tempo- ; 
ralties are all ſuch Things as a Biſhop hath by Livery from the King; as 
| Caſtles, Manors, Lands and Tenements, Advowſons, Tithes. Theſe the 


King may commit during the Vacancy. [See Magus Chorro, a. 5. and 
the 14 Ed. 3. f. 4. cb. 4 F.] 


11 Inſt. 67. . 5 When an Archbiſhop or Biſhop hath done Homage to the King. and 
1 9 Abr. received his Temporalties of bim, he hath in them a helen r ee 
821. and may maintain a writ of Right. | | 


i Black. Com. A Biſhop muſt ref gn to the Marte p not to the Dean and 


IE OED | 


By 21 H. 8. ln 13. Eacb Biſhop may 1555 fy bo Chaplains e e, 

By 25 H. 8. ch 21. A Biſhop may diſpenſe in Caſes aceuflomed. 

By 26 H. 8. ch. 14. There may be Biſhops Su en in dared Ti owns, | 

| [See the 31 H. 8. ch. 10. For placing the! 1 e 

By 6 Ann. ch. 27. ſ. 5. Four Years are tet 2 Ar cbbiſbo 1 

Biſhops to Pay their 1 Fruits, paying one Fitrch) 07, the whole Sum ; 

early. E S119) 2915 ; 

[What Leaſes made by Biſhops may be good; See of 'Leaſes and 2 

mation, B. 2. ch. 3. and Stat. 5. Geo. 3. ch. 17. as to Laaſes of Tithes, &c.] 

Dean and 3. Every Archbiſhop and Biſhop bath 4 Dean and voor tal 2 and a 


Chapter. Biſhop may have two Chapters. 999 


N Thee Dean ( Decanus 2 %xa ten, for at firſt he was over ten Oboen 


21 Init 94. a. and Prebendaries) is an Eccleſiaſtical Secular Governor next under the 
brioſt.301.2. Biſhop, and is Head of the Chapter. The antient Deans, as the Dean 


ut 95.6. of York, St. Paul's, &c. are choſen by the Chapter, by a Conge d'elire, 


(or Licence to proceed to Election) from the King, as Biſhops are: And 
(the King afterwards giving his Royal Aſſent) they are confirmed by the 
Biſhop, who gives his Mandate to have them inſtalled. But heh new 
: | Deans (which are either newly tranſlated or founded) are Dayative, and 
are inſtalled by the King's Letters Patent, without Election or Confir- 
« Davis 46, mation, d and are viſitable only by the Lord Chancellor, or by ſpecial 


© Commiſſion from the King. But the Letters Patent are preſented to the 


| Biſhop for Inſtitution, and a Mandate for Inſtalment goes forth. 
FED ;b A Dean that is ſolely ſeiſed of a diſtinct nin ane abſelate 
341. b. Fee in him, as well as a Biſhop, _ 
rc 140%. „ Chapter (Capitulum) is a Congicontion! of Clergynien under one 
1 1 Dean in a Cathedral Church. They make a Spiritual Corporation. 
The Chapter in a Collegiate Church is more properly called a College, 
as at Weſtminſter, and Windſor, where there is no Epiſcopal See. And 
where there are Chapters without a Dean, as at Southwell, thoſe are not 
properly Chapters. Chapters as well as Deans are antient and > and 
were either tranſlated or founded by H. . | 
Dyer 233 Whenever a Dean and Chapter do den arm Grants, Ge. * the Dean 
Dav, 47, 48. muſt join with the Chapter. A Deputy Dean cannot make a 
Grant or Confirmation, unleſs the. Statutes of the Church expreſly 
give the Deputy Dean that Power, in the Abſence of the Dean : And 
then Confirmations and Grants made by the major Part of the Corpo- 
ration are good. But the Dean, or any other, hath not a negative Voice. 
' [See 33 H. 8. ch. 27.] There muſt be the Conſent of the major Part, 
and their Conſent muſt be expreſſed by fixing of their Seal to the Deed 
in one Place and at one Time; either in the Chapter-Houſe, or ſome 


other certain Place: For when they meet in any Place, that is the — 
ter-Houſe. : 


It 


Cat AP. 3. . of England” 


It was . * That every Biſhop ſhould be aſſiſted with a 
Council, (viz.) a Dean and Chapter, to aſſiſt him in Affairs of Religion 
and in his Temporal Concerns; 1. To conſult with him in deciding dif- 


ficult Controverſies in Religion; to which Purpoſe every Biſhop hath TOR 75. 
his Cathedra in the Chapter. 2. To conſent to every Grant which the Inf. 103. 4. 


Biſhop ſhall make to bind his Succeflors : For the Law did not judge it 
reaſonable, to repoſe Confidence in the Biſhop alone as to the Diſpoſal of 
the Inheritance of the Church. But the Dean and Chapter hath no- 


thing to do with that which the Biſhop does as Ordinary. In other «:Inft. zoo b. 
Things they remain a Dean and Chapter to aſſiſt him, though they ſur- 3 Rep. 75. 


render all their Poſſeſſions to uy ng 5 for voy Were a Vw before 
they had Poſſeſſions. . | 
The Biſhop and Chapfer 4 are but one Body, yet theit Poſſeſſions (for 
the moſt Part) are divided: The Biſhop hath his Part, the Dean hath 
a Part alone in Right of his Deanery, and each particular Prebendary 
a certain Part in Right of his Prebend; and each is incorporate by 
himſelf: The Dean and Chapter have the Reſidue in Common: The 
Dependance on the Biſhop by Degrees grew leſs and leſs, tho? they were 
atfirſt maintained out of his Eſtate ;' and tho' now they have diſtinct Par- 

cels of the Biſhop's Eſtate aſſigned for their Maintenance, the Biſhop hath 


little more left him than a Power of'< Vifiting the Dean and Chapter, : Bel. Abe. 
and is ſcarce allowed to nominate Half of thoſe to their Prebends; who 229. 


were originally of his args But wa Common Nn he is their 
Futon. 


A Chapter of itſelf is not capable to take by Gift or Parchaſe 


| 24 See ſt. 
without the Dean. . 2 . 2. 


Deans and Chapters bare ſamelipen us | Eeclefiaſtical Juriſdidtion 3 in 
ſeveral Pariſhes, 'befides that Authority which they have. within their 


own Body: This Eccleſiaſtical Juriſdiction is executed by their Ofi- N 


cials. And they have alſo Temporal Juriſdictions in ſeveral Manors 


belonging to them, as well as Biſhops, where their Stewards keep 
Courts. 


»The Refination of a Deanery may be made to the King, as well as e Plowd. 408. 


to a Biſhop. 


5R 5 5 
By 25 H. 8. ch. 20. The Dean and chapter my elect the Perſon to be © Sars * 


Biſhop whom the King Names. 


The Dean and Chapter of Canterbury, and the Dean 0 Chapter of 115. 


York, are Guardians of the Sprritualties of their reſpedlive Archv1ſhopricks, 
during a Vacancy. 


See 31 El. cb. 6. againſt Abuſes in Elections of Scholars, Sc. 6 Ann. 

cb. 21. Concerning the Statutes of Cathedral Churches founded by King 

H. 8. and the 6 Ann. cb. 27. How Deans and other Dignitaries ſhall 
compound for the Firſt-Fruits. 


How the Grants or Leaſes of a Dean, Prebendary, Sc. muſt be con- 
firmed, See of Confirmation, B. 2. ch. 3. 

There are ſome Deans in England without any em as the 
Dean of the Chapel Royal, the Dean of the Chapel of St. George at 
indir. And ſome Deans there are without any Chapter, and yet they 


do enjoy ſome Juriſdiction, as the Dean of Croydon, the Dean of Batte!, 
Bockin, &c. 


The Power of Rural Deans i is almoſt extinguiſhed. | | 
4. An Archaeacon (heretofore the firſt and chief of the Deacons) is 
ſuch a one that hath obtained a an Eccleſiaſtical Dignity in a Cathedral 


Church, 


8 Com. 


— 2 
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Church, and a Juriſdiction over the Clergy and Laity, next after the Bi. 
ſhop throughout the Dioceſs, or in ſome Part of it only: But he cannot 
regularly exerciſe any Juriſdiction within the Cathedral Church. And 
indeed he hath no original Juriſdiction, but what he hath got is from 
the Biſhop, either by Preſcription or Compoſition, and (as the Dean and 
Chapter) he derives his Juriſdiction from him; and yet he is allowed 


x 2 Cro. $56. to *. an * Ordinary, becauſe now he hath a Branch of ** Power N 


1 Lev. 193. 


d dee ante. 


e 2 Rol. Abr. 


356, 357» 


in his own Right. 

An Archdeacon therefore may viſit his JuriſdiQtion once every Yom 3 
ſome wilt; twice every Vear, by Preſcription : : He'is intitled.to Procura- 
tions“. He hath a Court where he may enjoin Penance, ſuſpend, excom- 
municate, prove Wills, grant Adminiſtrations of Inteſtates Eſtates, and 
hear Cauſes, of Eccleſiaſtical Cognizance. In ce, Places Archdeacons 
grant Licences and Faculties. 

It is one Part of the Archdeacon's Office to examine the Candidates for 
Holy Orders, and to Induct or put into Poſſeſſion all Clerks into their Be- 
nefices within his Juriſdiction, upon Receipt of the Biſhop's Mandate. 
But by Preſcription, the Dean and Chapter of St. Paul's and Litchfield, 
do induct: And the Grantee of the King, of a free Chapel, is put into 


Watſon 275 Poſſeſſion by the Sheriff of the County; ſo the Dean of Batlel is ſaid to 


276. 


à gee of the 
Archdeacon's 
Court B. 4. 


Ch. 1. poſt, 
Parſon 


1 Black. Com. 


384. 


be inducted by the Patron. And in ſome Places a Prebendary ſhall have 
preſent Poſſeſſion where the King collates by Letters Patent, as at Woſt-. 
min/ter.' Uſage generally takes Place. 

He hath an Oficial d (or Church Lawyer) to: aſt him ; 500 whom, 
as well as from the Archdeacon, an Appeal lies to the Biſhop of the 
Dioceſs. [See 24 H. 8. ch. 12. And ſee 6 Ann. 1 27. How Archdeacons 
_ thall Dahn for their Firſt-Fruits. ] | 

A © Parſon is a Rector of a Church Parochinh, and is :xalled 7 
ſoma Eccle of , becauſe he taketh upon him the Perſon of the Church, and 


e 1 Inf, 300. is ſeiſed in Right of his Church, that in his Perſon the Church might ſue 


a. & b. 


for and defend her Right, and alſo be ſued by any that have an Elder 


f F. N. B. 324 2. Right. The Word! BEccle efi 1a is always applied to a Parſonage, as Vicaria 


b 2 Inſt, 363. 


a Vicarage : But the Word * Parſon, in a large Senſe, includes alſo 


Vicars, Prebendaries, Fe. 
* A Church, in a ſtrict Senſe, ſignifies the Building only; | b and if it 


| hath Adminiſtrati n of the Soraments and Sepulture, it is in Law ad- 
13 at. 3 202, judged a Church: Theſe Divine Adminiſtrations make it a Church. i An 


203. 


k 2 Roll. Abr. 


349, 341. 


Cr 


good Chriſtian may build a Church without Licence ; but the Law takes. 


8 no Notice of it as a Church till it is conſecrated by the Biſhop : And this 
is the Reaſon why Church or no Church, Chapel: or no Chapel, ſhall be 


tried and certified by the Biſhop. 
A Parſonage, or a ReQory, is a Periſh- Church endowed with a Houſe, 


Glebe, and Tithes, and ſuch originally were all Pariſh-Churches, Glebe 
is the Church Lands excluſive of the Tithes. 


A Chanel of Eaſe is that which is built for the Eaſe af thoſe Parihi- 
oners who dwell far from the Parochial or Mother Church: It is for 


—— 


2 [Church], Is Glom the 3 Saxon Word Cyrcea or Hah the Alamangi Kiricha or 
Chirib, the Cimbrick Kirkia or Kurt Daniſh Kircke ; probably from the Greek Word 
ar belonging to the Lord, or from vgs cdu, the Houſe of the Lord: In the 
North of England and Scotland it is fill called Kirk; Names of Towns in the North 


are taken from the Situation of the Churches, a3 Kirkby Kendal, 1. e. the Church by the 


River Kent in the Dale or Valley: Kirkby Lonſdale, che Kirk by the River Lon in the 
Dale or Valley, 


4 | their 


n 


CHAP. 3. Laws of England. 5 33 


their Eaſe in Prayer and Preaching only; for the Sacraments and Burials 
ought to be performed in the Parochial Church. Here, generally, the 
Curate is removeable at the Pleaſure of the Rector or Vicar. But a 
Chapel of Eaſe may be Parochial too, and have a Right to S:craments 
and Burials and to a diſtin Miniſter by Cuſtom, though ſubject in ſome 
Reſpects to the Mother Church. 
A Free Chapel is that which is perpetbel maintained and provided 
with a Miniſter, without Charge to the Rector or Pariſh ; or that which 
is Free and excmpt from all ordinary Juriſdiction *, [Sce the 1 Ed. 6. See of the 
ch. 14. Court oft ecu- 
The Parochial Church and Church- yard are the Freehold of the Par- Y 3 
ſon, and he may let a b Leaſe of the Church- yard. [See 15 R. 2. ch. 5. ] » 2 Roll. Abr. 
But the beneficial Uſe of the Body of the Church and Church-yard, and 337. 
the Maintenance, or © Repairs thereof belong to the Pariſhioners by the. 1 3 1 
Cuſtom of England. So that a Pariſhioner may preſcribe in Right of! Willonz:6. | 
his Meſſuage to repair and fit in a particular Pew or Iſle d, or for a par- 4 Corven's 
ticular Iſle, Vault or Place in the Church or Church-yard to bury in ; Caſe 12 Rep. 
but the Direction of the Seats, the building Galleries or new Pews, or N cn 
erecting Monuments, which is not a Right conſequent upon that of Bu- 2 Mod. 8. 
rial, and all other Directions neceſſary for the Service and Maintenance Cart and 
of the Church, and the Celebration of publick Worſhip, are in the Or- 0 7 . 
diary who grants Faculties for thoſe Purpoſes. © The Freebold of the Pawion and 
Church, Church-yard and Glebe, after Induction, are in the Farſon; 11 © > 
but not the Fee simple; for that is not in any one, but always in Abey- Lit. gee. 5 
ance (from the French Word Bayer, to expect) or Remembrance of the 644, 
Law: So if the Parſon dies, during the Voidance the Freehold of the ; 645. Ss 
Glebe is in Abeyance till another i is made. And fo it is of a Biſhop, 13 341.2. 
Dean, Archdeacon, Prebendary, Vicar. Though a Parſon, for the Be- 342. b. 
nefit of his Church, in ſome Caſes hath a Fee-ſimple qualified f; yet in Sa £; j 
other Reſpects he hath in effect but an Eſtate for Life. s But an Arch- ch. . 
biſhop, or Biſhop, or Dean ſolely poſſeſſed, bath a Fee-ſimple abſolute, s ' Inſt. 67. a. 
as hath been ſaid. 
A Parſon may have an Action for any Treſpaſs committed in then | Toft DT 
Church or Church-yard. * For defacing a Monument, they that build a. & b. 
the ſame ſhall have an AQtion during their Lives; afterwards the Heir HO — 
of the deceaſed; for theſe Monuments ſerve for Proof of Deſcents _ 
Pedigrees. The Carcaſs that is buried belongs to no one; but is ſubject 
to Eccleſiaſtical Cognizance, if abuſed or removed. Neither the Ordi- 
nary, nor the Churchwardens, can grant Licence to bury in the Church, 
but the Parſon only. Sed *. and ſee the Caſes above referred to. 
By 35 Ed. 1. ſt. 2. The Parſon cannot cut down Trees growing in the 
Church-yard, unleſs for the Repair of the Cancel, or (in Chart 950 of the 
Body of the Church. : 
[See 10 Ann. ch. 11, For building Fifty New Churches i in and about 


London and Weſtminſter, and the Suburbs thereof, ] 


We wil now enquire, 1. How one may be made a Parſon of a Church. 
2. How one may ceaſe to be a Parſon. 


1. The Things requiſite to make a Parſon of a Church, are, Hol Or- 1 
ders, Preſentation, Inſtitution, and Induction into a Rectory. | 388. See 2 
As to Holy Orders, © None is to be ordained Prieſt or Deacon without Fn. Ecdl. 
a Title. A Title is ſome certain Place where one may exerciſe his » Can, 33. 
K | Function. 


— — 
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0 | Function. For a wandering Clergyman will be a Scandal to Religion: 
| But though one has a Title, the Biſhop may refuſe to ordain him Prieſt _—_ 
. or Deacon, without giving a Reaſon, When he is to be ordained, he 1 
ö is to be ordained by a Biſhop, according to the Book of Common 
Prayer. [See 5 & 6 Ed. 6. cb. 1. and the 13 & 14 Car. 2. cb. 4. 
By 13 El. ch. 12. One cannot be ordained Prieſt, or admitted to preach 
or adminiſter the Sacraments, under twenty-four Years of Age, nor unleſs 
he bring to the Biſhop a Teſtimonial of bis honeſt Life, and of his pro- 
 fefſing the Doctrine of the thirty-nine Articles of Religion, in the Year 
1562. and unleſs he is able to render to the Ordinary an Account of his 
Faith, in Latin, according to the ſaid Articles, or have a ſpecial Gift to be 
a Preacher; nor ſhall be admitted ts the Order of Decon, or the Miniſiry, 
_ unleſs be ſhall firſt ſubſcribe the ſaid Articles. All Diſpenſations to the M 
Contrary to be void. 1 


Therefore if one is made Prieſt before the Age of twenty- four com- _ = 
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pleat, he can never be a Statutable Parſon. [2z. if it is not uſual to grant 

Orders currente anno? | „ 5 

1 led 324. To ſubſcribe the thirty-nine Articles with this Addition, ( vis.) a J@ ¼ x 

1 Cro. 252. far forth as the ſame are agreeable to'the Word of God, is not a Subſcrip- = 

tion according to this Statute ; becauſe the Statute requires an abſolute a 

» 4 lot. 323. Subſcription, and without Reſerve, b Note, That this Act confirms and 
5 eſtabliſhes the thirty-nine Articles. 35 5 


a ee tt 
r 5 


e Prefaceto e None ſhall be ordained Deacon, except he be twenty-three Years of bn 
3 Age, unleſs he have a Faculty or Diſpenſation; which gives a Latitude to 0 
$7, the Archbiſhop to diſpenſe with one to be made Deacon at what Age he 1 
— pleaſes. But he cannot diſpenſe with the Age of one that is to be made * 

Prieſt, becauſe that Age is fixed by Statute. 8 WO 


He that is to be ordained Prieſt or Deacon muſt take the Oaths ap- = 

pointed inſtead of the Oaths of Allegiance and Supremacy, [See 1 El. ; 

ch. I, I V. & M. Seſ . I. ch. 8. and 6 A. ch. 5 | = LEY | E 

By 31 El. ch. 6. I any Perſon ſhall receive direfly or indirefly, any © 

| Reward or Aſſurance thereof (all ordinary Fees excepted) for or to procure 1 

_ the Ordaining of any Miniſter, or giving Orders, or Licence to preach, he = 

hall forfeit forty Pounds, and the Party fo corruptly ordained, &c. ten 1 

; 4 Pounds: And if at any Time within ſeven Years next after ſuch corrupt | 1 
5 8 entring into the Miniſtry, be ſhall take any Benefice, or Eccleſiaſtical Pro- 1 
motion, it ſhall be void immediately after Inductioo ww. 

1 Black. Com. As to Preſentation, When one is ordained he may be Preſented to a 

389. Parſonage d or Vicarage, by the Patron: That is, the Patron may e offer _—_— 
1 his Clerk to the Biſhop of the Dioceſs, to be inſtituted to his Church g. 

| #See of Ad- But the Clerk may be refuſed if the f Patron is excommunicate, or if the Þ 

_ vowlon, poſt. Clerk himſelf is not Perſona Idonca; which includes 5 Ability in Learn= E 


* 

i r l 5 
ers * 
CESS x = Mad 


* 7 55 ing, and Honeſty in Converſation. If the Perſon is outlawed, excom- 


120.2, municate, a Layman, under Age, a Man of ill Life and Converſation, a 
6 Rep. 4, Heretick, Schiſmatick, an Alien, [See 3 Ric. 2. ch. 3. 7 Ric. 2. ch. 12.] 


Rep. 8. : s e 
2 Noll Abr. unlearned, the. Biſhop upon Examination may refuſe the Per ſonpreſented. 


355/632. [See 9 Ed. 2. cb. 13. ] But in a Qgare Impedit brought againſt the 
63 Ee 031, Biſhop for Refuſal of the Clerk, he muſt ſhew the Cauſe of his Refuſal 
4Inft 338, ſpecially and directly. Becauſe the Clerk is of ill Life and Converſation, 
5 Rep. 57,58. or a Schiſmatick in general, is not ſufficient, without fhewing what 
| Crimes, or ſort. of Schiſm he has been guilty of. The Temporal Court 

then will judge whether the Cauſe be juſt or not: And if the Party de- 
nies the ſame, the Court may write to the Metropolitan to examine the 
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Souls; but as to Temporalties, as the Glebe-Land, Tithes, Cc. he hath . 


| — — —— 35 ä . 
Char. 8 "Laws of England, 2 


o — „ - woo oo 


Matter, orally it: And tho' the Matter be of a Spiritual Nature, it 


ſhall be tried by a Jury. For whether the Cauſe be Temporal or Spiri- 


tual, the Examination of the Biſhop concludes not the Clerk ; for tho' 

the Biſhop is Judge of the Ability, he is not the ultimate Judg e. But 

in Caſe of Refuſal for Inſufficiency i in Learning, it hath been a. a * Show, Caſes 
That the Ordiaary 1 is not accountable to any Temporal Judge; and that 88. 

in Literaturd minus ſilſiciens is a good Plea, without ſetting forth the ; ys 19 70 
kind of Learning, or the degrees of it. b That the Preſentee has a Bene- 6 2 Roll Abr. 
fice already is no good Cauſe of Refuſal. For Crimes that are e Mala in 355: 

ſe, as Incontinency, Drunkenneſs, Perjury, he may be refuſed ; but «hs 55, 
for Crimes that are Mala probibita, as haunting Taverns, 


i If a Biſhop once refuſes a Clerk for Inſufficiency, he cannot ac- 41 Cro. 27. 


cept of Him afterwards, if a new-Clerk is preſented. | See of Cor- 


As for Inſtitution, © When the Ordinary upon Examination finds the avon, pol 


Clerk qualified in all Reſpects, he Admits him, or approves of him; and 8. 2. 


_ thereon actually inflizutes him in theſe Words, from a Written Inſtru- TH Inf. 344 a, 


ment under his Seal, (v/z.) Injiituo te Rectorem Eccleſiæ parochialis 8 


Black. Com. 


A. cum Curd Animarum, F accipe Curam tuam & meam. The Biſhop 390. 
(or Vicar General ſometimes, if his Patent impowers him) may inſtitute ? pra Com. 


as well out of the Dioceſs as within it, for his Power is not local. If 24 4 Black. Com. 


the Inſtitution is ſuſpected to be void, for want of Title in the Patron, 106. | 
a f Sußerinſtitution hath been ſometimes granted to another, to try the rz Roll Abr. 

Title of the preſent Incumbent by Ejectment. Ke” 
By 31 El. ch. 6. A taking a Reward for Inſtitution is Forfeiture of the 

double Value of one Year's Profit, and makes the Living void. 
By 13 El. ch. 12. Thoſe that are to be admitted to any Benefice with 


Cure, muſt ſubſcribe to the thirty-nine Articles, in the Preſence of the Or- 


arnary. See the 36 Canon of King James, and the 13 & 14 Car. 2. ch. 
4. An A@ for Untormity, Sc. 1 W. & M. cb. 18. in Relation tothe 


39 Articles; and 23 Geo. 2. cb. 28, for explaining Part of 13 & 14 Car. 


2. and 13 E. 
When the Biſhop has given Inſtitution, he iſſues out his Mandate to 


the Archdeacon to Hiduct the Clerk; and thereupon iſſues out a Com- 


miſſion to ſome neighbouring Clergymen and others (if he himſelf can- 
not be perſonally preſent) to act for him. 

The Indu#ion is performed by Delivery of the Rive of the Church, lk Go 
Door, or a Bell-Rope, to the newly inſtituted Clerk, that he may toll 391. 


the Bell, Sc. and ſhew that he hath taken Corporal Poſſeſſion. If the; 0 _ Com. 


Archdeacon * refuſes to induR, or to grant a Commiſſion to others to Noe 
ſupply his Place, an Action on the Caſs lies againſt him ; for Induction 1855 

is a temporal Act; or he may be cited into the Biſhop's — ! VT: A” 
Court, to anſwer for his Contempt b. „ 


l By Preſcription or Compoſition, other Perſons, as well as Arch- 2 of the : 


deacons, may make Inductions, ___ rit De vi 


| _ L.zaicà Remo - 
If after a Caveat entered againſt an Inſtitution, a Clerk is preſented, in- n. 


ſtituted, and inducted, the Inſtitution, Sc. is not void; for it K is only a B. 4. c. 4. 


Breach 'of the Canon Law. 8 x Burn. Ecel. 


207. 


By Inſiitution only the Clerk is compleat Parſon as to the Cure of | Roll, Rep. 


i Watſon's 


no Freehold in him till Induction ; nor can he grant, or let them, or ſue Clergyman' „ 
for them till Induction. — La 275, 881 

| 276, d vo. Ed. 
Ez Roll. Abr. 353. 2 Cro. 463. © Dyer 221, 2 Wilſon 181. 4 Rep, 79. | 
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b 2 Inſt. 358. b By Tafleution, the Church, as to all common Perſons, is Full, but not 


3 * 1 againſt the King till Dꝛduction e. 


c. 2. poſt, Inſtalment into Dignities, Prebends, &c. anſwereth to Induction in Pa- 
rochial Cures. 

Obſerve now by what has been ſaid, That by receiving Holy Orders, 
Preſentation, Inſtitution, and Induftion , one may be made a Parſon of a 
Church. But by Reaſon of ſeveral Statutes there are yet great Difficul- 
ties in following a right Method to perform the Solemnities required to 
ſecure the Title; which may be learned (among other Books) from Sir 
5. Degg' s Parſon's Gounſellor, ch. 6. Watſon's Clergyman's Law, cb. 15. 
which give particular Directions, too long to be here inſerted. [ See 
the 13 El. ch, 12. 13 & 14 Car. 2. ch. 4. % U. 2. ch. . 1. 
& M. Se. 1. cb. 8, 18. 13 V. 3. ch. 6. 9 C. 2, 6b. 26. 24 
Geo. 2. ch. 88. 

There are other Ways by which one may gain a Title to an Eccle- 
ſiaſtical Benefice, as by Collation, Donation, Union, Appropriation and 
: Commendam. 
A see of Ad- Collation“ is the giving of a Benefice by a Biſhop, which ſupplies the : 
— Place of Preſentation and Inſtitution. But the Biſhop's Clerk is to be 
B. 2c. 2. inducted, as any other Patron's Clerk is. If this Benefice was in any 
: * Com. other it would be Preſentative. 

2 Black Com. Donation is when the King, or other Patron (though a Layman) does 
23. by Gift in Writing put the Clerk into Poſſeſſion without Preſentation, 
see of Ad- Inſtitution or Induction. Theſe Benefices are called Donatives *. > 
vowſon Do- Clerk making Title to a Donative, muſt at or before his Admiſſion, ſub- 
5 Ted ſcribe the Declaration before the Biſhop or Ordinary of the Dioceſs. 
And if the Donative be either Parſonage or Vicarage, he ought to have 
a Certificate under the Hand and Seal of the Perſon before whom he 
ſubſcribed, and to read the fame in the Church belonging to his Do- 
native : He ought alſo to take the new Oaths of Allegiance and Supre- 
macy. And if the Donative be a Benefice with Cure, he muſt ſubſcribe 
the 39 Articles in the Preſence of the Ordinary of the Dioceſs; and it 
is the ſafeſt Way to read the ſaid Articles in his Church, within two 
Months after he hath Poſſeſſion ; for the Caſe of ſuch Donative ſeems to 

be within the Reaſon and Equity of the 13 El, ch, 12. 
Union is when a Church is united to a Church, of which one was be- 
fore poſſeſs'd : It muſt be made by Aſſent of the Ordinary, or Ordina- 
ries of the Dioceſs where ſuch Churches ſtand, and of the Incumbents of 
them, and of the Patrons, according to the Common Law, or according 
to the Statutes of 37 H. 8. ch. 21. and 17 Car, 2. ch, 

Terms of the * Appropriation (becauſe the Profits of a Benefice are held ; in Propriety) 
Law, v. Ap- is an Annexing a Benefice to the proper and perpetual Uſe of a Spiritual 
1338 Perſon or Corporation (being Patrons of the Advowſon in Fee) and 
1138 their Succeſſors; as to a Biſhop, Dean, Dean and Chapter, * The 

384. Things requiſite to make it are, 1. The King's Licence to the Spiritual 
flog. 496, Perſon, or Body Spiritual ; for the King at one Time or other ma 
11 Rep. 11. have an Intereſt in the Preſentation to the Benefice. 2. The Conſent 
x Roll. Abr. of the Ordinary, the Perſon appropriating ; becauſe he too may have 
2 "29 an Intereſt by Lapſe, And 3. The Conſent of the Patron, the Spi- 
985 ritual Perſon having the abſolute Inheritance of the Advowſon, who is 
a Hob. 149, to be made a Parſon in direct Words, or by Words of the like Effect ; 


307. for in Suits brought by or againſt him, he muſt be named Parſon. 


»Flowd, 499.* This may be done during the Vacancy of the Benefice, to be exe- 
cuted 


il Rep. 11. 


SOT 


ſpiritual Perſon and his Succeſſor, or at moſt to a 3 aggregate Cor- 
poration, that conſiſts of Prieſts, But now, _ 7 Pal ab * 


tbey are to be ſurged? to the Viſitation * the King s Commiſſioners, or the 


Ordinary. 


ſtor; ſo that originally it was in the Nature of a Depgſitum. It is — 
founded upon the Statute of the 25 H. 8. ch. 2 1. that Part which con- Lau: . Com- 


 ceſſor ſhall have the Profits during the Vacancy. Now a Commen 1 


petual: * Temporary, for ſix or twelve Months, two or three Years or g; Lev. 36 
more. The Commenda' Semeſtris (neither more nor leſs than. fix Months) 282. 


pleateſt) Is equivalent to a Preſentation ; and by Virtue thereof, one 


_ Induction, 


| Inſt. 
motions (except Donatives) are void upon his Conſecration in caſe of Fray 1700 
Creation; and upon his Confirmation, in Caſe of Tranflation ; whether Dav. 68, &c. 


had, if obtained before his Conſecration or Confirmation of his Election: Show, Rep, 


Mandate expreſſing his Conſent to it, as the true Patron of the Benefices 


n | * e — — gy 


Crap 3 "LA of England. C7. 


cuted immediately, or by apt Words conſtituting the Patron Parton after 
the Church ſhall become void. When this Appropriation is made and takes 
Effect, the Patron is perpetual Parſon, or hath (as it were) perpetual 
Inſtitution ; for the Appropriation alone is a ſufficient Admiſſion. 

c It is ſaid, That an Appropriation may be made by the King alone, . Plow. 490. 
as ſupreme Ordinary, where he himſelf is Patron; as when by his let- 
ters Patent he grants the Advowlon, which he is ſeiled of in Right of 
his Crown, to a Dean and Chapter. 

The Church becomes 9 Diſappropriate by the Preſentation, Inflitution * 1 Inſt. in. 
and Iuduction of a Clerk into the Parſonage, or of the Vicar to the 
Parſonage, if the Parſon is Patron of the Vicarage ; for that is a Re- 


union of the Vicarage ir porn, 26 It may alſo become difappropri- - 
dv 


ate by Ae of tbe A 
the ſpiritual Corporation. 


By 15 R. 2. ch. 6. 4 H. 4. ch. 12. pon all Appropriation a Vicar 1 Back. Com. 
mu/t be ſufficiently endowed. 387. 


You ſee that an Appropriation could not be properly made unleſs toa 


ſon by an elder Title, or by „ of 


By 31 H. 8. ch. 13. The King and bis Patentes (though Laymen)' are ; 
capable of having the Parſonages appropriate of diſſokved Monaſteries. But 


Theſe are Wann called Inpropriations, and the Proprietor Impro- * See nn 
priators N * main, poſt. 
By Commendam, f which is holding a void Banafios, commended to b. Bl > Com. 
Care of a ſufficient Clerk till it may be conveniently ſupplied of a Pa- 39 ; 


mendam. 


cerns the Power of Diſpenſation. A Sequeſtration of the Cure and Pro- 1 Black. Com. 
fits of a Living (according to 28 H. 8. ch, 11. till the Patron doth 393. 
preſent his Clerk, or while the Church is Litigious) is not a Commendam. 

For by that Statute (the Supply of the Cure being firſt paid) the Suc- 


gives the Profits to the Commendatory ; and may be Temporary or Per- 


is not in uſe amongſt us. Perpetual, or for Life, (which is the com- 15 Rep, 


is Parſon or Vicar to all Intents and Purpoſes, without Loſtiturion | or 


When any ſpiritual Perſon is ds a Biſhop, b all his ſpiritual Pro- ® Dyer 228. 


he takes a Biſhoprick in England or Treland, or in the Iſle of Man; or * Cro. 854%. 
whether the Benefices lie in England or Feland. But he may prevent mw mig 
the Avoidance by Diſpenſation of Retainer of ſuch Benefices which he 382. 


This is called a Commendam Retinere, and is uſually granted by the Arch- ih 
biſhop of Canterbury, according to the 25 H. 8. ch. 21, upon the King's 


for that Turn, by Virtue of the Promotion of the Clerk to a Biſhoprick. 
By this Commendam Retinere, the Incumbency is à continued And this. Hob, 143. 
Com- 
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Ge hath been granted of Headſbips of Colleges and Hoſpitals, as 
well as of Dignities and Benefices. 
1 Black. Com. Bit there is alſo a Commendam Recipere (or Capere de novo) to take 4 
393. Promotion in the Biſhop's own Gift, or in the Gift of ſome other Pa- 
tron, whoſe Conſent muſt be obtained, and expreſly recited in the In- 
v Hob. 155, ſtrument of Diſpenſation. b This muſt be for Life, as other Parſons and 
156. Picars enjoy their Benefices. [In the late Statutes for erecting new 
| Pariſhes there is uſually a Clauſe, for preventing the Church being granted 
in Commendam.] 
By theſe Methods one may be a complete Parker, Parſon Imparſonee, 
or Rector in Poſſeſſion of a Church Parochial. | 
e 1Tnft. 17. b. c There may be two ſeveral Parſons in one Church, one of one Moiety, 
— and the other of the other Moiety ; and a Part of the Church and Town 
allotted to each. And there may be two that make one Parſon in a 
Church, preſented by one Patron. Alſo two Prebendaries may be one 
Parſon of a Church. 
Mute, That before Inſtitution, and before Induction, Fir Fruits are 
payable to the King, and to be agreed and compounded for. 
4 4 Inſt. 120, d Firſt-Pruits are the Profits of the firſt Year of all ſpiritual Livings ac- 
1 "i cording to a Valuation thereof, made the 26 H. 8. Theſe are called An- 
648. * nates. The Tenths alſo, or a tenth Part of the yearly Value of all Church 
g _ Com. Livings, are to be paid according to the before? mentioned Valuation. [See 
23% 4. Com 26 H. 8. ch. 3. 28 H. 8. cb. 11 1 There was a Valuation of Eccleſiaſtical 
3 ack. Com. 
106. Livings, 20 Ed. T. 
F. N. B. 176. By 26 H. 8. ch. 17. Nor & 3 of Piritual Perſons, hae the Leſfers 
. themſelves ſhall be charged with the Firſt-Fruits and Tenths. . 
| By 27 H. 8. ch. 8. N ſpiritual Perſon ſhall pay any Tenths the ſame 
Year that be pays his Firſt-Fruits ; but it Al be deducted out of the Pirli- 
Fruit. —_ 
Where a Succeſſor pays the Tenths for the Predeceffor. be may di train bis 
Goods found on the Benefice, and retain them till Satisfaction. 
By 2 Ann, ch. 11, He muſt give one f Bond with Surety, to pay the Fir 
Fruits at four Payments, . 5 
By 1 El. ch. 4. Vicarages that are not above ten Pounds yearly, and 
Rethorie not above ten Marks yearly, in the King's Books, are diſcharged 
rom Payment of Firſt- Fruits; and Incumbents that die, or are removed be- 
fore all the Payments are due, their Payments ſhall be made only according 
To their Continuance in the Benefice proportionably. : 
By 5 Ann. ch. 24. All Benefices, with Cure of Souls, not exceeding the 
clear yearly Value of 501. by the improved Valuation, are diſcharged from 
Pirſt- Fruits and Tenths, and the Payment of all Arrears. [See 2 & 3 Ann. 
cb. 11. 6 Ann. ch. 27. and 3 Geo. 1. ch. 10. For the better Collecting and 
Levying the Tenths of the Clergy. Whereby the old Method is altered: And 
B. 4. cb. 1. Of the Court of Excbequer.] 
3 a A Parſon or Vicar, is called an Incumbent, and the Law FURY i 
825.007 and ſuppoſe him to be Refident on his Benefice. And therefore, 
1 Hack. Com; By 21 H. 8. ch. 13. He that is wilfully abſent from his Benefice for 
39%, 39% one Month together, or two Months in the whoke Year, though at different 
Times, forfeits Ten Pounds, the one Half to the King, the other Ha F lo him 
that will ſue for it. But Chaplains to the King, or other great Perſons men- 
tioned in the Statute, and in 25 H. 8. ch. 16. and in 33 H. 8. ch. 28. 
are * row Rej dency, while they attend me that retain them. 


2 The 


N a6 oe. 


'G Har. TY Laws of England. | 2 


＋—ͤ— —ę 


Fi The Parſon 0 to Abide upon his Rectory, and in the Parſonage-" 6 Rep. 21. 
Houſe, and not in any other Houſe within the Pariſh. For the Statute ' _ 
is intended not only for ferving the Cure, and for Hoſpitality, but too 
maintain the Houſe in Repair, that his Succeſſors may keep Hoſpitality 
too. Lawful Impriſonment, Sickneſs, Want of a Parſonage-Houſe, are 
good Excuſes for Non- reſidency, and excepted out of the Act by Con- 
ſtruction of Law ; for the Words of the Statute are, That be that wiltully 

; abſents himſelf, 8 
c If a Duke, Earl, Sc. retain a Chaplain, and die, or are attainted of 88 118. 
Treaſon; or an Officer qualified to retain a Chaplain i is removed from 
bis Place, the Retainer upon the Statute is determined, and will not ex- 
cuſe Him from Refidenc 
By 28 H. 8. ch. 13. The Chancellor, Vicechancellor, Commi iſary, Rulers 
of Colleges and Halls, Doctors of the Chair, and Readers in Divinity, and 
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ftituted, or collated and inducted, be worth eight Pounds in the King's 


7 Clergymen under forty Years of Age, reſiding i in the Univerſity, and hearing 
Rh Lefures, and doing exerciſe in Perſon, are exempt from the Penalties of 

1 the 21 H. 8. {See 13 El. ch. 20. 24 El. ch. 11. 18 El. ch. 11. 43 
1 El. ch. 9. 

4 By the above-mentioned Genter of 21 H. 8. ch. 1 3. NVo Clergyman 

1 can bold two Benefices with Cure of Souls, if the firſ to which be was in- 


: Books of Record, without Diſpenſation from the Archbiſhop of Canterbury, 
© | confirmed under the Broad Seal, And be that without Diſpenſation takes a 


2 ſecond, makes void the firſt ipſo facto. 

"I d The Statute ſays, Inſtituted and Indufed to the Second; but Inſtitu- F 4 Rep, 7 

= | tion is looked upon to be ſufficient, for otherwiſe the Act might be e- 2 Willon XY . 
VT luded by Deferring the Induction, 
= But by this Act there muſt be certain Qualifications neceſſary to ob- g. of Nobi- 


tain ſuch Diſpenſation; as of Birth, Degree, to be Chaplain to the King, lity, poſt. ch.4. 
Queen, a Duke, Sc. Archbiſhop or Biſhop, or to a Dutcheſs, Marchi- 
oneſs, Counteſs, Baroneſs, being Widows (or married to any Perſon un- 
der the Degree of a Baron, though noble only by their firſt Marriage) 7 
or to other great Perſons by Virtue of the ſaid Statute, and 25 H. S. ch. 
16. and 33 H. 8. ch. 28. By Reaſon of ſuch Qualifications one may 
purchaſe Diſpenſations to keep two Benefices. 
If one hath his fall Number of Chaplains allowed to be Qualified, and = 
retains one more, who obtains a Diſpenſation before Others ate advanced; 
His Diſpenſation to hold a Plurality is not Good. N © + Rep. wall 
Fifa Duke, Earl, &c. retain a Chaplain and die, or is attainted of 7c. "= 
'Treaſon before his Chaplain takes a fecond Benefice, "this Retainer too is 724, 839. # 
determined : If he had taken a fecond Benefice before his Death, Cc. the 4 Rep. 118. 
original Retainer would have continued in Force, to qualify Him to en- 
joy the Benefices, which were once lawfully ſettled in him. And this 
Retainer is good een 5 Lite. One cannot 1 em 4 his N 


_—_ 


TO 2 —_ 


» An — g N * * 1 # »» * 5 „ * * r 1 


* [The Park The Duties of 2 Parſon or = Vicar are principally of - Eccleſiaſtical Cog- 
nizance, thoſe only excepted which are laid upon them by Statute, and thoſe are indeed 
ſo numerous that it is impracticable to recite them here with any tolerable Conciſeneſs 

or Accuracy; ſome of them are remarked, but for the reſt the Reader muſt look ing tha 
Authors who have compiled Treatiſes exprefly upon this Subject; theſe are very nume- 
rous; but there are only two, which can be relied on with any Degree * ö 
namey, Nen Giles J Lu, and Dr. Burn's Eccleſiaſtical Lay, 1 
A 
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if he purchaſes Diſpenſation, and is advanced * it, to qualify another 
in his Place. 


Further, 'By 21 H. 8. ch. 13. No Piritual Pero ſpall take to Pains 


any Lands, &c. in pain to forfeit ten Pounds for every Month be ſo continues 


the ſame, to be divided betwixt the King and Profecutor. And be fhall not 


(by himſelf or any other ) buy to fell again for Profit, any Cattle, Victual, or 
Merchandize whatſoever, in pain to forfeit treble the Value thereof, and 


every ſuch Bargain ſhall be void. 

By 2 & 3 Ed. G. ch. 1. J a Miniſter is diflurbei 7 in the Exerciſe of bis 
Office in the Church; the Puniſhment upon Conviction is 10 l. and upon Non- 
payment, three Months Impriſonment without Bail. | And by 1 V. & M. cb. 
18. a Penalty of 20 Pounds is laid on the Diſturber of pre n 

in any Church or licenſed Meeting-houſe, Cc. 

[The Statutes concerning Leaſes oy Eg Perſons will be mentioned 
under the Title Leaſes, Book 2. cb. 

By 13 El. ch. 10. / fraudulent Gifts of their PROVEN Eflate are mach 

Eccle/iaftical Perſens, on purpoſe to hinder their Succeſſors from recovering 

ilapidations againſt their Executors or Adminiſirators; the Succeſſors ſhall 


have like Remedy in the Eccleſiaſtical Court againſ the Grantee, as he might 


have bad againſt the Executor or Adminiſtrator or his Predeceſor. 0 
By 14 El. ch. 11. All Money recovered for Dilapidations, ſhall be im- 
 ployed within two Years, upon the Building, in pain to forfeit donble the 


oth 


Sum received, and not ſo pipes. [See 7 Ann. cb. "_ enen Pariſh s 


Libraries.] 


aft. 120. . 2, One may Ceaſe to be a Parſon of a G 1. By Deatb, 2. By 4 


 4Rep. 75,70, 


27, 117. C:ffton, which! 5 by tak ing a ſecond Benefice with Cure of Souls; contrary to : 


I Black.Com.. 21 H. 8, ch. before-mentioned : or contrary to the Canon Law, 


i 443 ho IO without Diſpenſai when the firſt Benefice is under eight Pounds per 


360. 361. Annum: This is properly called Ceſſion. Ceſſion is not made by taking 
1 Sid. 426. a Deanery, Archdeaconry, Prebend, or Rectory with Vicarage endowed, 


becauſe they are not Benefices with Cure within the Statute, but particu- 


— larxly excepted. 3. By Creation; for when a Parſon is made a Biſhop, 


_ er Cro. 526, his Benefice is void upon his Conſecration. 4. By Refignation to the 


2 Roll. Abr. Biſhop, the immediate Ordinary, 9 in whoſe Diſcretion it is either to ac- 


7 cept or refuſe the Reſignation * Re/igno is not ſo proper a Term in Law 


5 


3 63, as Renuncio, Cedo Demitto. A Reſignation before a Notary, without the 
e 2 Roll. Abr. Biſhop's Acceptance, does not make the Church void. The Notary 
358. can only atteſt the Reſignation in order to its being preſented: It cannot 


f1 Inſt. 344. a. be made upon Condition, becauſe it is a judicial Act. f A Donative muſt 
be reſigned into the Hands of the Patron. See 31 El. cb. 6. corcerning 


2 See of Ad. 
ak Dt pot Corrupt Refignations.] 5. By Deprivation, as u pon Simony, * contrary to 


B. 2. ch. 2. 31 El. ab. 6. 12 Ann. i. 2. cb. 12. By maintaining any Foreign Power, 


[See 1 El. ch. I.] or any Doctrine contrary to the thirty- nine Articles of 
Religion, and perſiſting therein. [See 13 El. cb. 12.] Or by neglecting to 
make the ee in the Church, and to read and to aſſent to the 


thixty- nine Articles there. [See 13 E. ch, 12. 13 & 14 Car. 2. ch. 4. 
EDS and 23 G. 2. ch. 28.] Or by neglecting to take the Oaths, &c. within fix 
: W. & M. Months after one enters on a Benefice, [See the 13 W. 3. ch. 6. 1 Geo. I. 


9 8. ch. 13. 2 Geo. 2. cb. 31. 9 Geo. 2. cb. 26.] By Abſence of fixty Days in 


one Year from a Benefice belonging to a Papiſt, in the Preſentation of one 
of the Univerſities, .or if the Clerk preſented - had Another Benefice with 
1 Black, Com, Cure, end I W. & M. ch. 26.] By uſing any other Form of Prayer, or 


393. Aaminiſt. ation 


3 


= Sg. 
Feb, 


8 


Car. 2. ch. 4. and fee 13 El. cb. 20.] 


CHAP. . i Laws of England. 


n 


Adee of Sacraments than what is contained in the Common 
Prayer Book, or by Refuſing to uſe the ſaid Form, or by Depraving the 
Book of Common Prayer, or any Part of it, upon a ſecond Conviction. 
[See 1 El. cb. 2.] In all theſe Caſes the Parſon -is Depri ved, and the Be- 


nefice made void by Statute Law, ® where there needs not any Sen- 6 Rep. 20. 


tence Declaratory in the Eccleſiaſtical Court, * There are alſo man 
Cauſes of Deprivation by the Canon Law, upon Sentence in the Spiritual; 
Court, as for Adultery, Drunkennels, Dilapidations, 


6 A Vicar, (Vicarius, quaſi-wvice Skins Recoris) is the Prieſt of that gs 
Pariſh where the predial Tithes are appropriated : The Parſon or Rec- 
tor has the predial Tithes to himſelf. At firſt a Vicar was a mere Cu- 


rate to the Impropriator, temporary and removeable at Pleaſure ; but by 
Degrees he got a ſettled Maintenance of Glebe, and ſome kind of 


Tithes, and now claims his Dues either by Endbroment of the Impro- 


priator or by Preſcription, or by Uſage, which is Evidence of an Endow- 


ment. The Ordinary hath Power to increaſe his Allowance. [See 15 


A.. b.. 1 H. £6. 12. 


The Frechold of the Church, Church. y ard and Glebe is in him; and 


in ſome Caſes he is eſteemed to have a Nee e qualified. In ſome 


Places. the Vicar has a Pen/ion from the Impropriator : But ſome Bene- 
fices that were formerly ſevered by Impropriation, have fince been united, 
and all the Glebe and Tithes have been given to the Vicarage; and 


upon reaſonable Terms from the Impropriators. [See 29 Car. 2. ch. 8.] 
For Confirming Augmentations made by Eccleſiaſtical Perſons, to imall 


Vicarages, Sc. and ſee the 2 & 3 Ann. ch. 11 and 1 G. 1 /. 2. ch. 10. 
for the Augmentation of the Maintenance of the poor Clergy, &c. and 


12 Ann. S. 1. ch. 4. concerning the Endowment of poor W in the 
Weſt-Riding of 7ork/hrre. . 


4» ; Inſt, 204. 


Roll. Abr. 


222, 


6 Rep. 13 & 
1 +. 


11 Rep. 49, 


Prob. 243. 
1 Black, Com, 


387, 388. 
TRE: - 


many Vicars have a good Part of the great Tithes, or a Leaſe of them 


The Method of taking Holy Bodies, Preſentation, Inſtitution 404 In- 


duction to a Vicarage, or the Way of obtaining a Title to a Vicarage, by 
Collation, Union, and Commendam, is the ſame by which a Parſon obtains 


a Rectory, and the ſame Methods are to be obſerved in performing the 


Solemnities of Subſcriptions, Oaths, &c. required to ſecure the Title of a 
Parſon. But a Vicar over and above is to take an Oath of perpetual Reſi- 


dency, which the Biſhop may diſpenſe with. The Statutes concerning 
Refidence, Pluralities, Farming and Merchandizing, Diſturbance of Mi- 
niſters in Execution of their Office, and concerning Dilapidations, alſo 


relate to them, as well as to Parſons ; and one may ceaſe to be a Vicar g 
in the ſa me Manner as a Parſon. 


7. A Curate is he who repreſents the Incumbent (Parſon or Vicar) Curate. 


and officiates in his Stead ; though every Clergyman that officiates in a * Black. Com: 


Church (whether Incumbent or Subſtitute) is in our Liturgy, called a 393. 394. 


Licence. [See 28 H. 8. ch. 11, How the Curate is to be paid during 


Curate. He ought to be licenſed by the Biſhop or Ordinary: However 
be may recover his Salary for ſerving the Cure, though he has no ſuch 


the Vacancy of a Benefice upon a Scqueſtration. 1 El. cb. 2. 13 & 14 


< 


There are Perpetual Curates as well as Temporary, where all the 
Tithes and Profits are impropriate, and no Vicarage endowed. The Im- 
| M 


propriators | 
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* * — 


RY. are > obliged to find them; and "Fog of FR have certain 
Portions of Tithes ſettled on them. [See the ſeveral Statutes above- 
mentioned, under the Title Vicars.] | 

By 13 & 14 Car, 2. ch. 4. Curates mult Subſcribe and Declae before 
the Archbiſhop, or Biſhop, &c. as Lecturers, upon pain of loſing their 
Places, and of being impriſoned three Months without Bail. 

By 12 Ann. S. 2. ch. 12. Tf any Rector, or Vicar, preſents any Cu- 
rate to the Biſhop or Ordinary to be licenſed to ſerve the Cure in bis Ab- 
ſence ; he ſhall appoint under his Hand and Seal (before he grants ſuch Li- 
cence) a Stipend not exceeding 501. per Annum, nor leſs than 201. to be 
paid at ſuch Times as be ſhall think fil. And upon Non. payment of the . 
ſaid Stipend, he may Aae the Profits of the Bengfice until Payment (hall 


be made. 


1 Black. Com. Every Parſon, Vicar, or Curate, bath a Pariſh-Clerk under him; who 
395- was formerly a real Clerk in Orders, though now he is generally a Lay- 
man. He is the Aſſiſtant to the Parſon, Vicar, or Curate, in performing 
Can. 91. Divine Service: * He is choſen by the Miniſter for the Time being, un- 
leſs there is a Cuſtom that the Pariſhioners or Church-wardens ſhould 
appoint him; becauſe the Cuſtom is Temporal, and cannot be altered 
buy a Canon. He ought to be deprived by him that placed him in the 
1 Ventr. Office; but if he is unjuſtly deprived, a Mandamus will lie to the 


1 Church-wardens to reſtore him, as it will lie to the Biſhop or Arch- 
2344 deacon to ſwear him when he is elected. The Law looks upon him as 


an Officer for Life, and one that hath a Freehold in his Place, and not 
as a Servant ; and therefore will not ſuffer the Eccleſiaſtical Court to de- 
prive him, bat only to correct him for any Miſdemeanor by Eccleſiaſtical 
Cenſures. The lame Law 1 is with * to a Sexton that has a fixed 
Salary. 

Thus much of the Clergy; which is fit to be known by the Students 


of the Common Law ; though _y Caſes relating to them are triable 
in the Eccleſiaſtical Courts. 


Of the Laity, II. The Laity (from aaz; the People) are the People eſpecially ſo 
1 called ; as s diſtinct from the rs 998 


© H A P 1. 
of the Nobility and Commonaly. 


1 b. „Ages in his Civi Capacity is moreover either of the Nulility or 
156. b. Commonalty. | 

oi the Nobi- I. b The Nobility or Peers 3 the Realm are divided into Barons, 
ty. 


* Bick. Com. Viſcounts, Earls, Marquiſſes and Dukes. All the Nobility are Barons 
30.398,30. or Peers. They are called © Barons by Reaſon of a Barony or Lordſhip | 
227, r held by ſome Service in Chief of the King; not that every one that has 


+ glaf c: © Barony is a Lord of Parliament; for he muſt moreover be called 


by a Writ to . Every Barony i in ancient Time was held by 
Grand Searjeanty, They are called Peers (Pares) becauſe in all publick 
Affairs they are equal as to their Votes in Parliament; tho there is a Dif- 
ference of Degrees in reſpect of their Dignities. 


\ 1Tnſt, 16. 2 One may have a Title of Nobility and Dignity by Creation, Deſcent, 
a. & b. 110.4. or by Preſcription. 
2 5 | 5 1. By 
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his Body, or the Heirs of his Body, otherwiſe he hath no Inheritance. 
The King may create either Man or Woman Noble for Life only; but 1 Ing. 16. b. 
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CHapP.4q Laws of England. — 


2 


1. By Creation either by Writ, or Letters Patent. b By Jrit is * 1 Int. 9. 
the moſt ancient Way, and gives a Fee-ſimple in the Barony without ON 1 | 
Words of Iuheritance, (viz.) To him and his Heirs. Yet the King zoo, 401. | 

may limit the general State of Inheritance to Heirs male, or to the 
Heirs of the Body. As ſoon as he fits in Parliament by Virtue of « Inſt. 16. b. 


this Writ, his Blood is ennobled, and he 1s a Peer. But if he dies 


before he fits in Parliament, he is not ennobled. The Bare Direction 


and Delivery of the Writ hath no Effect. By Sitting in Parliament his 

Blood is ennobled to him and his Heirs Lineal. But Creation by 4 Toft. 16. b. 
Letters Patent is the ſureſt Way, and ennobles bis Blood though he 2 Ind. 48. 
never fit in Parliament. Yet he muſt have the Inheritance in this Caſe LA. 380 11. 


limited by apt Words, as to him and his Heirs, or the Heirs male of T loft. g. b. 


not for Years, becauſe then the Nobility might go to Executors or Ad- 9Rep. 97, 98. 
miniſtrators. Nobility alſo may accrue to one for Life by Ad of Law 

only ; as if a Duke takes a Wife, ſhe is a Dutcheſs in Law by the Inter- ; 
marriage. So if a Marquis, Earl, F< 


2. By Deſcent, as when Nobility comes down 1 the 3 and 


is enjoyed by Right of Blood. * The Dignity of an Earl may deſcend to 1 Jaſt. 165. a. 


a Daughter, if there is no Son, and if there are many Daughters and 


no Son; the Poſſeſſions of the Earldom ſhall be divided amongſt the 


Daughters, but the King ſhall diſpoſe of the Dignity to which Daughter 


yep leaſes, by Reaſon of the Incertainty, and ſhe ſhall be a Counteſs. 


© A Woman Noble by Deſcent, marrying one that is under the De- v Taft. 16. b. 
gree of the Nobility, remaineth noble: But if ſhe was noble by Mar- 2 laſt 50. 


riage only, ſhe loſeth it if ſhe marry one that is under the Degree of the * 1 Ta 


Nobility; not if her ſecond Huſband 1 is noble, and inferior in Dignity of Criminals, 
to her firſt Huſband. poſt. B. 4. chi g. 


By 25 H. 8. ch. 22. The Dignity of tbe Crown i 15 ſeendibl to to the eldeſt jos. Com. 
Daughter alone, and to ber Pofterity. 


3. By Preſeription ; 3 as thoſe that have continued a 08 beyond the - | 


Memory of Man. 


A Duke, Earl, Se. of FOE Wk Kingdom are not fed by thoſe Names i ok Eh 


her. Duke or k no Duke, Earl or no Earl, Baron or no Baron, 2 Inf. 48. 
if created by Mrit, ſhall be tried by the King's Writ, or the Re- . Inſt. 16. b. 


cord of Parliament, and not by a Jury : But if created by Letters Patent, 72 * 
they may be pleaded and given in Evidence to a Jury]; and ſo Dutcheſs 9 Rep, 31. 


3 


or no Dutcheſs, &c, by Marriage, ſhall, as a Matter of Fact, be tried ne 


a Jury. 
„But there are Barons by Succeſſion, py thoſe are the Biſhops, who, & 


by Virtue of ancient Baronies held of the King (into which the Poſſeſ- Td ad 


97. a. 110. a. 


ſions of their Biſhopricks have been converted) are called by Writ to 34: b. 
Parliament, had always have Place in the upper Houſe, and are called . 


Lords Spiritual: but there are no Feudal Baronies, or Baronies by Te- 1 30. 


nure at this Day. The temporal Poſſeſſions of Biſhops are held by their #55 163. 
Service to attend in Parliament, when called; and that is in the Nature jg. 3 
of a Barony. The Biſhops of Wales are Lords of Parliament as the 3 Ler. 401. 
Biſhops of England; and all the Biſhops together make one of the © three 4 lun, 2 
Eſtates in Parliament, and are ſo accounted in ſeveral Statutes [See 1 El. 1 Vat. 325. 
ch. 3. 8 El. ch. 1. ] But though the Biſhops are Barons and Lords of 


Parliament, 


ä 
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Parliament, and are called by the King's Writ, and have a Vote iv; 

a 3 Inſt. 30. yet they hall not be tried by the Peers, becauſe they do not fit in Par- 
. liament by Reaſon of their Nobility, but by Reaſon of their Baronies, 
3 Le which they hold in Right of the Church, as ſome Abbots did hereto- 
fore, and yet were not to be tried by the Peers; but they are to be tried by 

the Country, 1. e. by a Jury, for that they are not of the Degree of the 

Nobility. And when one of the Nobility is to be tried by his Peers in 


1 8 Parliament for a capital Offence, the Spiritual Lords withdraw, * becauſe 
2 loſt, 5 


© 2h. by the Canon Law they ought not to condemn any one to Death. 

8 Let us now examine what the Law 2208 particularly to the Caſe of 

Nobility. | 

' Rep. 32, A Peer ſhall not be arreſted upon mean Proceſs, or upon Execution 
53. for Debt or Treſpaſs, becauſe he is preſumed to attend the King and the 
9 275 la. publick Affairs; and becauſe the Law. does preſume that he hath ſuf- 
i249, ficient Lands in which he may be diſtrained: But he may be arreſted or 
5. C. Salk. apprehended in criminal Cafes, Neither is an Exigent awardable againſt 
512 a Peer in Civil Caſes, Before the 24 Geo. 2. ch. 18. If a Peer of the 


Realm was Plaintiff or Defendant (whether Lord Spiritual or Temporal) 
51 Inſt AG bas Knight was to be returned of the jury. A Peer is not to be put 
on Juries. It he is Defendant in a Court of Equity, he is not ſworn to 
his Anſwer, but anſwers upon his Honour, as upon the Trial of a Peer. 
But his Affidavit, his Examination upon Interrogatories, and Examination 
ei Wms. 146, as a Witneſs muſt be upon Oath b. So at Common Law when he is a 
2 a. 49. i Witneſs upon a Trial, he ought to be ſworn. [How a Peer ought to be 
5 Me *% tried in High Treaſon, Petit Treaſon, . Ge. ſee B. ++ cb. 1 and 5 
ä 
2 laſt. 225. By Weſt. 1. ch. 34. None ſhall report any falſe or landen News or 
&c · Tales whereby Diſcord may ariſe betwixt the King and his People, or the Great 
Men of the Realm, on Pain of Impriſonment, till be produce the Author. 
1 Black. Cow: B) 2 R. 2. ſt. 1. ch. 5. None ſhall deviſe or tell any falſe News, Lies, 
402. &c. of Prelates, or Lords, or of the Chancellor, Treaſurer, Privy Seal, : 
Steward of the King's Houſe, Judges, &c. whereby any Diſcord or Slander 
may ariſe, or Miſchief come 10 the Realm, on Pain of een. as is 
ordained by Weſt. 1. 
Since the Union, Peers of Scotland may maintain the Aion of Sean: 
* Com. 459. dalum Magnatum upon this Statute k. 
By 12 R. 2. ch. 11. When one hath told fo Ie News, Lies &c. con- 
trary to 2 R. 2. ch. 5. and cannot produce the the Author, and is there- 
upon impriſoned, he ſhall afterwards be * by the King 8 Council, not- 
dit hhſtanding the Af of Weſt. 1. 
2 4Rep.13, The Statute of Scandalum Magnatum 18 a 2 General Law, of which 
the Court is to take Notice, = 
»; Rep. 125. If the Slander is publiſhed in a Libel, the Party may be indicted, 
fined and impriſoned. But the Action of Scandalum Magnatum is aſually 
brought upon 2 R. 2. ch. 5. tam pro Domino Rege quam pro ſeipſo, in the 
Name of the King and Fa Party; the King being concerned in the 
Credit of Great Men, who act by his Authority; ſo that the Plaintiff 
recovers Damages upon this Statute for the Wrong, and the Defend- 
ant is impriſoned on the Statute of Weſt. upon the King's Account. 
© 1 Vent. 60. The Words in ſuch Caſes ſhall be taken in the worſt Senſe e to preſerve 
r Lev. 277, the Honour of Great Perſons. Yet a Defendant may "Juſtify in a Scan- 


4 
17 er. 13, alum 3 ſetting forth the ſpecial Matter. 


Theſe 


* 
„ Aa . _—— * 


Theſe Statutes extend only to © 5 3 and fo it is at ez loſt. 228, 
Common Law, For tho' the Charge be falſe which is alledged in a al ie 
| Court, no Action de Scandalo Magnatum lieth. 
By 21 H. 8. ch. 13. AI Duke may, haye 2 Chaplains, a Marquis * 
an Earl five, 4 U. iſount four, 4 Baron three; every Dutcheſs, Mar- 
chioneſs, Gunteh and Baroneſs, (being Widows, &c.) tuo 4 Rep. 89, 
By 31 H. 8. ch. 10. The Precedency of the Nobility, Lords of Par- 90, 117. Kr.. —> 
1 and of the great. Officers is ſettled and determined. 


II. The cummonalij re divided into ſeveral Degrees, as | Knights 0 Of the Com- 
Eſquires, Gentlemen, and 5 7 And as every one of the Nobles is 1 
Peer to the other, though there are. ſeveral Degrees; 0 it is of the or ag 
Commons, "oP | 

1. * A Knight is of five Kinds (is.) * ht of the Garter, Knight «1 ton. 74. b. 
Baronet, Knight Banneret, Knight of the Bath, and Knight Bachelor.: Loft. 591. 
All theſe muſt have their Honours: by Creation, except Bar aronets, who 
may be by Deſcent. One who was a Baronet by deſcent, levied a Fine 
of his Honour to 125 005 who enjoyed it, and took Place i in Seniority | 
from the Date of the atent, as if it had been granted to his Anceſtors * > 31 Chas; 5: 

The Title Baronet is uſed in old Acts of Parliament i : Baronets, as ſuch, . 
as are not Knights. A Knight Bachelor is termed in Law Miles, for 4 fob. x 
r Dawes Auratus is not uſed ; | therefore in Writs and Indictments he. 2 Inſt. 555 
ought to be fo named. [See 16 Car. I, ch. 20.] 177 274 Ray. 

2. ® Eſquire (Armiger) is a Name that is frequently uſed in divers 89. 1 Ld. 
Acts of Parliament to denote an Eſtate and Degree. All Dukes, Mar- Ray. 304, 
quiſſes, Earls, Viſcounts, and Barons of 27 wo Nations, or which are Hick Com. 
not Lords of Parliament, are to be named Eſquires. It Knights, they 405. 
are to be termed Milites. The Sons of all the Peers and Lords of 3 ROS: . 
liament are in Law Eſquires i in the Life of their Fathers. And the el- 1 lol. . 


deſt Son of a Knight is an Eſquire. WE 6. Inſt. 596, 
A Foreign King being | in England, muſt ſue and be ſued by the Name 
of Ning. 


oe & 83 is he IS 3 a Coat of Arms. There iS but a 2 Inſt. $95» 


ſmall Difference betwixt an Eſquire and a Gentleman. There may be M <2-e lh 


Gentlemen by Office and Reputation, And if one is fo reputed, he 405, 406. 
may be called fo in legal Proceedings. But if he is named Yeoman, he * Hd Reym. 
cannot abate the Writ, as a real Gentleman may. If a Gentlewoman 18 916. 
is named Spinſter inſtead of Generoſa in ay Original Writ, Appeal, or * 114. Ram. 
Indictmente, ſhe may abate and quaſh the ſame. In other Caſes, Widow | 


or ſingle Woman, are good Additions, 


He that hath taken a Degree in our Univerſities, may be named by 


that Degree, And if he bath taken Holy Hagen, he may have the 
Addition of Clerk. 


1 4. Teoman i in Legal Underſtanding i 18 properly a E that may 2 | Toft. 668, 

- ſpend forty Shillings per Aunum. This Degree is applied only to Men, 97 ag You 
not to Women, but it comprebends all under the Degree of Gentlemen, ap Ld. Ray. 

as Citizens, Burgeſſes (i. e. Men of Trade) Day-Labourers, Beggars 1179. 


[37oman is generally reckoned a diſtin& Addition 3 Labourer, and of! gn i 


higher Degree.) i Citizen. and Burgeſs are no ſufficient Additions in « : Inft. 668. 
Writs, © Sc. becauſe they are too general. A Man may be named either ee of Writs, 


with the Addition of his Degree or Myftery*: And a Peer muſt * 


2 Inſt. 665. 
named by his worthieſt name of Dignity. lee the Statute of Additions, ac. : 
I H. 5. cb. 5: ] 6, 2 Ld. Raym, 
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Of theſe that are amongſt. the Nobility and C ommonalty in 


the Military State. 
I Black. Com. : VF 7 HEN the Courts of Juſtice are open to diſtribute Juſtice to 
5 all, it is ſaid to be a Time of Peace. But when by Invaſion, 


4 Burn, tit. Rebellion, &c. the peaceable Courſe of Juſtice is ſtopt, then it is ſaid 


Soldier. to be a Time of War. This ſhall not be tried by a Jury, but by the 


4 Records and Judges, whether Juſtice at ſuch a Time had her equal 


2 1 Inſt. 249, Courſe of Proceeding, or no? For Time of War doth not only give Pri- 


7 Fang 5 vilege to them that are in the War, but to all others within the Kingdom. 


Iii. The Military State includes the Soldiery by Land and Sea. But it 
Appendix to muſt be obſerved, that in Time of War particular Orders are always 


ora tit. made for the due Order and Diſcipline of Officers and Soldiers, and for 


the Regulation of the Army and Navy; which we muſt conſult upon 
all Emergencies, and not expect many ſtanding or perpetual Laws on 
| > AAR Yoo TS „VVV 
vz Toft, 52. But it appears in our Books, * that if any one in Commiſſion in Time 
of Peace put to Death any Man by Colour of Martial Law, it is Mur- 
der, and againſt Magna Charta, ch. 29. But now an Act of Parliament 
for puniſhing Mutiny and Deſertion is paſſed yearly, empowering the 
King to appoint Courts Martial though in Time of Peace. ” 
The chief Sratutes relating to the Army and Navy, are as follow : 
By / H. 7. ch. 1. and 3 H. 8. ch. 5. It is enacted, That if a Captain 
ball not have the whole Number of his Soldiers, or not pay them their due Wages 
— aoithin fix Days after be hath received them, he ſhall forfeit all his Goods 
i 6 Rep. 27. and Chattels and ſuffer Impriſonment. And it is made Felony without Cler- 
3 Cro. 71. gy for a Soldier, (not being a Captain) retained in Wages, or taking any 
Preſt to ſerve the King upon the Sea, or upon the Land beyond-ſea, to de- 
part from his Captain without Licence. [See 11 H. 7. ch. 18.] | 


See B. 3 ch. 1. BY 2 & 3 Ed. 6. ch. 2. It is Felony without Benefit of Clergy for 2 
poſt. Soldier retained, to depart without Licence of his Commander, * But this 
a 6 Rep. 27- Part of the Act doth extend only to a Soldier that departeth after he hath 
ſerved the King in his Wars. | e 
The Officer that receives more Wages for Soldiers than he ought, and doth 
not every Month (by a Note in Writing) acquaint the Treaſurer of the 
Army with every Soldier's Entry, Death, or Departure, ſhall [forfeit ue 
Pounds to the King, ſuffer one Month's Impriſonment and loſè his Place. [See 
more in this A& concerning Commiſſioners and Captains, Licences of 
Soldiers to depart, and concerning the Puniſhment of a Soldier that 
makes away with his Horſe or Arms. DECREE 
By 4 & 5 Ph. & M. ch. 3. If any Perſon being commanded to muſter, 
deth abſent himſelf (having no lawful Excuſe) he ſhall ſuffer ten Days Im- 
 priſoument, unleſs he will agree to pay forty Shillings'for a Fine, And if 
any Perſon authorized to levy or Muſter Soldiers ſhall take any Reward to 
diſcharge or ſpare any from the ſaid Service, he ſhall forfeit ten Times as 


— 
iy — —_ oY n —_—_—— 


n republics maxim? conſervanda ſunt jura belli. 2 Inſt. 58, 
225 much 
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mu h as be ſhall fo take, Aid a Captain or other Offc er which doth not 
pay the Soldier his Wages, ſhall forfeit ten Times as much as he ſhall take, 
and to the Soldier three Times as much as he ſhould have paid to him. 
Offences committed during the Time of Service Jah be heard and ere | 
nes by the chief Commander. 
| [See 31 El. ch. 4. 9 & 10. V. z cb. 41. 1 Geb. 1. Se. 2. eb. 25. 
9 G. 1 cb. 8. As to Embezilment of Armour, Stores, Ge. 


By 43 El. ch. 3. The moſt Part of the Yuſtices of the: Pract cle in 
Seffions have Power to charge” every . towards a weekly Arge for 
maimed Soldiers and Mariners. 

A Soldier or Mariner that begs, or counter feits a Cert rate of bis chief 
Commander, ſhall ſuffer Puniſhment as a common Rogue. [See 17 G. 2. ch. 5.] 

By 3 Ja. 1. ch 4. If any one goeth beyond Sea, to ſerve foreign Prince, 
not having taken the Oath of Allegiance before he goes, it is Pelony. 77 » See of Fe- 
he is a Gentleman or Officer that is going to ſerve a Foreign Prince; be _ * 
muſt be bound with two Sureties in twenty Pounds, not to be reconci WS 
the Pope, or to conſent to any Conſpiracy againſt the King; or elſe it is 
| Felony, [See 1 G. 1 ft. 2 ch. 47. for the Puniſhment of thoſe who per- 
ou Soldiers to deſert, and of Soldiers of the popiſh Religion.) | 
By 31 Car. 2 ch. 1. No Soldier ſhall be quartered upon any Perſin or 
Tnhabi tant without his Conſent. And every ſuch Inhabitant may refuſe to. 
gtiarter any Soldiers MO. any Order + [See the Peti- 

tion of Right, 3 Car. 1. cb. 1. | 


- +281 
" & 


But by the Motioy Acts which are now paſſed annually, wad hive 1 Black. Com. 
only Continuance for one Year, the Conſtables, &c. are to quarter Of- r 
ficers and Soldiers in Inns, not in private Houſes: But thoſe Acts do“ 
not exempt Officers or Soldiers from the ordinary Proceſs of Law, 
(though they are not to be arreſted for Debts under ten Pound) * nor « 2 Ld. Ray. 
extend to the Militia, except when embodyed and in actual Service, pur- 1 
ſuant to 30 G. 2. c. 25. by which Act all the former Laws relating to N 
the Militia are repealed, and ſeveral Regulations made relating hereto, too theGuardscans 
long to be here inſerted. [See therefore that Act, and alſo 31 G. 2. Ch. under 0 | 

26 & 30. 32 C. 2. c. 20. 33 G. 2. c. 22 & 24. 4 G. z. c. 17. Comme 
5 C. 3. c. 34 & 36. 6G. 3. c. 30. 7 C. 3. c. 15. 8 C. 3. c. 20, Seldier cannot 
9 G. 3. c. 40 & 42. 10 G. 3. c. 9. 11 G. 3. c. 32. And ſee 1 Burn eee 
title Militia, wherein the old and new Militia are largely treated of, the within the 
11 Edition in Octavo, anno 1770. And fee 4 Burn in the Appendix, Stat, 17 Geo. 
tit. Militia. As to the Militia and their pay, &c. 
See for the Increaſe and encouragement of Seamen, 7 & 8 W. 3.c. 21 
and 8 & 9 M. z. c. 23. 2& 3 Ain. c. 6. 13 G. 2. c. 17. and 17 G. 2. 


c. 34. and 29 G. 2. oy and 32 G. 2. c. 25 and 33 G. 2.c. 19. Con- 


Ld. Raym. 
479. 


cerning Apprentices to Seamen. And 9 & 10 W. 3. c. 41. 1 G. 1. ff. 2. 

e. 25. 1 G. 2. fl. 2. c. 9. 14. 14G. 2. c. 38. and 31 G. 2. c. 10. 
Concerning Seamen's Wages, Cc. And Diſturbances by Seamen on Pay- 

days, Sc. and 30 G. 2. c. 18. As to bringing and landing Prize Goods 

taken from the Enemy. 

By 1 Ann. c. 9 and 4 G. 1. c. 12. Captains and Mariners belonging see of Felony 

fo Ships, deſtroying the ſame to the Prejudice of the Owners, Merchants, or Poſt B. z. eh i. 
* ſhall fu Ver Deut as Felons, See 12 Ann, S. 2. c. 1 8. | 


See | 
9 2 | 5 


r 
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[See 2 Geo. 2. c. 36. for regulating Seamen in Merchants Service; 


And 3 Geo. 1. c. 13. 7 G. 1.ft, 1. c. 21. 5 G. 2. c. 20. For the 
bettet Regulating of Pilots for Conducting Ships from Dover, Deal, 


and the Ille of Thanet up the Rivers of Thames, and Medway.]. 

See alſo 7 G. 2. c. 15 which diſcharges the Owners of Ships from 
being liable farther than the Value of the Ship and her Appurtenances, 
and Freight, for Loſs or Imbezilment, by Maſter, or Mariners. And 
10 G. 2. c. 14. For collecting Money at Leghorn for Relief of diſtreſſed 
Seamen, See 22 G. 2.c. 33. For amending, explaining and reducing 
into one Act, the Laws relating to the Government of his Majeſty's 
Ships and Forces by Sea. And alſo 29 G. 2. c. 27. and ſee B. 4. c. 1. 
þoft. of the Admiralty Court and Courts of Commiſſion for the Trial of 
Piracies and other Crimes committed at Sea: See alſo the Acts which are 
annually paſt for the Regulation of the Marine Forces while on Shore. 

See alſo 3 G. 3. c. 3. for Regulation of the Marine Forces, while on 

Shore, and 2. G. 3. c. 12. the like. . r 

See alſo 3 G. 3. c. 8. for enabling ſuch Officers, Mariners and Sol- 


diers, as have at any Time been in the Land or Sea Service, or in the 
Marines, ſince the 29th Day of November, 1748. and have not fince 
deſerted; and alſo the Wives and Children of ſuch, to exerciſe Trades 
within any Part of Great Britain or Ireland, without Lett, Suit or Mo- 


leſtation. 


_—_— 


See alſo 4 C. 3. e. 8. 5G. 3. c. 6. 6. G. 3. e. 10. 5. G. 3. . 13. 


8 G. 3. c. 12. 9 G. 3. c. 7. 11 G. 3. c. 3. as to Marines and Seamen. 
See alſo 4 Burn, tit. Seamen, and 4 Burn. in the Appendix tit. Seamen. 
No Perſon liſted according to 29 G. 2. c. 4. /. 14. ſhall be taken 
- > _ out of his Majeſty's Service by any Proceſs other than for ſome crimi- 


nal Matter. 1 Burr. 339, 340. But he may be ſurrendered by his Bail 


in their own Diſcharge, ibid. Iſt. An impreſſed Man in Cuſtady at 
the Savoy may be brought into Court by his Bail by Habeas Corpus; 
and when ſurrendered, is to be firſt committed to the Marſhal, and in- 


ſtanter delivered to his Military Keeper, who brought him up. id. 
2dly, A Soldier at large (not in Cuſtody at all) is to be firſt committed 


to the Marſhal, but inſtantly ſet at large; per Lord Mensfield. ibid. 
A Volunteer under 30 G. 2. c. 8. is not privileged from Arreſts; 


but perſons compelled againſt their Wills, are privileged by /. 20. of 


that Act. 1. Eurr. 466. 


i a 1? 


Of a Perſon, as Maſter of @ Family, Huſband, or Wiſe, 
Parent or Child, Anceſtor o Heir, Landlord or Tenant, 
Guardian or Minor. ee neon . 


2 Black. N AVING ſhewn a general Diviſion of Perſons in reſpe@ of their 


Com. ch. 14. 


Of Miter ana 1 Civil Capacities, as the King and Subject; and of Subjects, as the 


Servant, ch. are either of the Clergy or Laity, Nebility or Commonalty, or of the Mili- 
15 Of Hul- fary State; I proceed to give an Account more particularly of Perſons 
_ _ 6. that are in Civil or Relative Capacities; as a Maſter of a Family, Huſband, 


Of Parent and Or Wie, Parent or Child, Anceſtor or Heir, Landlord or Tenant, Guardian 
. | or 


Child. ch. 17. 4 
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or or Aine, And then i in the next Chapters of this Book, I ſhall give an Of Guardian 
Account of ſome Publick Officers, and of Corporations, which are Particular 3 ow by 
Perſons in the Eye of the Law, and ſo conclude my. Obſervations upon Servant. 
the Arſt Object of our Laws, (vig.) The Perſons in our Commons 
wealth. 

A Perſon therefore i in a Civil Capacity may be further conſidered, 

I. As a Maſter of a Family ; where I ſhall underſtand the Word Fa- noon mag 
mily in a large Signification, including not only the Kindred, but Ap- 4 
prentices and Servants, under the Maſter of it. 

1. As for the Kindred. The Maſter of a Family may be conſidered, 

as his Kindred are related to him, tho“ not of the me Houſe: Kindred 
are a certain Body of Perſons of Kin to each other. The Kindred is 1 Inſt 23. b. 
diſtinguiſhed by Lines either Aſcending, Deſcending, or Collateral, with 
reſpect to him. The aſcending Line is from Son to Father, and fo di- 
rectly upwards. The deſcending Line is from Father to Son, and ſo di- 
rectly downwards. The collateral Line is between Brothers and Siſters, 
and the reſt of the Kindred upwards and downwards, a-croſs and amongſt 
themſelves. Now to know the Degrees of Kindred, there are four 
Rules; 1. A Perſon added to a Perſon in the Line of Conſanguinity maketh 
a Degree. As in the aſcending Line, take the Son and add the Father, 
and it is one Degree aſcending ; then add the Grandfather, and it is a 
| ſecond Degree aſcending. 2. If there are many Perſons, take away 
one, and you have the Number of Degrees. For if there are four Perſons, 
it is the third Degree, if five, four Degrees. As in the deſcending Line, 
take the Father and add the Son, and it is one Degree; then take the 
Sion and add the Grandchild, and it is the ſecond Degree, wherein ob- 
ſerve that the Father, Son and Grandchild, tho? three Perſons, yet make 
but two Degrees. 3. In every Line the Perſon muſt be reckoned from 
whom the Computation is made. For Example, If the Queſtion is in what 
Degree the Sons of two Brothers ſtand, we muſt, begin from the Grand- 
father and deſcend to one Brother, which is one Degree; then deſcend 
to his Son, which is a ſecond Degree; then deſcend again from the 
Grandfather to the other Brother, which is one Degree, then deſcend to 
his Son, which is the ſecond Degree. Thus reckoning the Perſon from 
whom the Computation is made, it appears there are two Degrees, 
and that the Sons of two Brothers are diſtant from each other two De- 
grees. For in what Degree either of them is diſtant from the common 
Stock, (the Perſon from whom the Computation is made, ) they are Di- 
ſtant betwixt themſelves in the ſame Degree, This is the Way when 
the Kindred are equally diſtant from the common Stock. But if they 
are not equally diſtant, then, 4. In what Degree the moſt remote is diſtant 
from the common Stock, 1n the. ſame Degree they are diſtant betwixt themſelves; 
and fo the moſt remote maketh the Degree: Thus I and the Grandchild 
of my Uncle are diſtant in the third Degree; for the Grandchild of my 
Uncle is diſtant three Degrees from my Grandfather, the neareſt common 
Stock, 
The Common Law agrees in its Computation with the Civil and Ca- 
non Law as to the right Line; and only with the Canon Law as to the 
collateral 215 [See my New Inflitute of the Civil Law with Notes, &c. 
R I. 
2. Apprentices and Servants may be under the Government of the, Buro. Ja 
Maſter of the Family tate App 
1. Apprentices (from Apprendre, to learn) ſignify thoſe that are Prentice. At 
bound by Indenture (with their own Conſents, or by the Agreement of 
their Friends) to ſerve Men of Trade, Ge. for certain Years upon Con- | 


O dition 
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dition that the Maſter ſhall in the mean Time inſtru& them in his Art or 
- By 5 l ch. 4. F. 43. Apprentices bound according to that Statute, ſtall 
be bound by their Indentures, notwithſlanding their Non-age. 95 
They ſhall be bound by, their Indentures to ſerve their Maſters, ſo as 
to be puniſhed for Miſbehaviour, but not to entitle the Maſter to bring 
23 Cro. 179. an Action againſt them for Breach of Covenant ; © except in Landon, where 
3 the Apprentice is above fourteen Vears of Age: But it hath been ad- 
8 judged, b that there, notwithſtanding the Cuſtom, a collateral Covenant 
London, 42 1. ſhall not bind an Infant. Some Friends are uſually bound for the Ap- 
* Cto. 052. prentice in the Country. [See 8 Ann. ch, 9. 18 G. 2. ch. 22. and 20 
© 2 Str. 1132. G. 2. ch. 45. Concerning Rates on Monies given with Apprentices“.] 
| Apprentices to Trades and Huſbandry ought to be regulated by the 5 
El. ch. 4. which ſee at large, where it is ſet forth, ho may take Appren- 
tices, and who nat; Who ſhall be compelled to ſerve in Trades: The Man- 
ner of Puniſhing and Diſcharging Apprentices ; and how long they mult 
ſerve, [But by 5 W. & M. c. 9. the 32 Sed. in that Statate relating. 
to Cloth-weavers is repealed. ] HED 3 


By 35 Sed. of that Statute, Four Juſtices in open Seſſions have Power 
to Diſcharge Apprentices upon Complaint of the Maſter, as well as of 
* 1 Saund. the Apprentice d, (and upon Complaint originally made at Seſſions, 
3'Ventr, 174. though that was formerly queſtioned) if there be good Cauſe of Diſ- 

1 Med. 287, charge in the Order, but Sickneſs is no Cauſe *, nor the Uſing him un- 
1 Salk. 63. kindly f, nor that the Maſter declared in open Court he would not take 


- 1 Str. 69. 2 2 8 
1 Str. 143, him again *, | 


663,704 _ By 20 Geo. 2. ch. 19. On Complaint of any Pariſh- Apprentice, or other 
114, Ray. Apprentice upon whoſe binding no more than 5 l. was paid, touching any 
3 Miſaſage, Refuſal of neceſſary Proviſion, Cruelty or other ill Treatment; 
f 2 Str. 1014. any two Fuſtices may Summon the Maſter or Miſtreſs to appear before them, 
#18. 7. and examine into the Matter of ſuch Complaint, and on Proof thereof up- 

on Oath, (whether the Maſter or Miſtreſs be preſent or nat, if the Service 
of the Summons be upon Oath proved) may diſcharge ſuch Apprentice by 
Warrant or Certificate under their Hands and Seals, for which Warrant or 
Certificate no Fee ſhall be taken. And ſuch Juſtices upon Complaint 
on Oath by any Maſter or Miflreſs againſt any ſuch Apprentice, 
touching any Miſdemeanor, Miſcarriage, or ill Behaviour in ſuch Service, 
may bear and determine the ſame, and puniſh the Offender by Commitment 
to the Houſe of Correction, there to be kept to hard Labour at any Time not 
exceeding a Calendar Month, or by diſcharging ſuch Apprentice, © 

By 6 Geo. 3. ch. 25. On Complaint, Juſtices of Peace are impowered 

1 | to oblige Apprentice, abſenting before the Expiration of his Apprenticeſhip, 

0 to Serve for ſuch Term as be ſhall, without Leave of his Maſter, abſent 

1 GER himſelf from bis Service, or to make Satisfa&ion, and on Refuſal to com- 

i | mit him to the Houſe of Cos rection for any Time not exceeding three Months, 

except as to Apprentices paying 101. Fee, or where ſeven Years ſhall have 
elapſed. And Juſtices on Complaint are alſo thereby impowered to grant 
Warrants againſt any Artificer, Callicoe Printer, Handicraftſman, Mi- 
ner, Collier, Keelman, Pitman, Glaſſman, Potter, Labourer or other Per- 
fon, not fulfilling their Contract, or being guilty of any Miſdemeanor, and 
upon Conxiction to commit the Offender to the Houſe of Correction for any 
Time not exceeding three Months, nor leſs than one Month. Perſons ag- 
grieved may appeal to the Seſſions (except in Caſes of Commitment,) who are 
_ zmpowered to determine the Appeal and award Cefts,—This Act does not 
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extend to the Stanharies in Devon and Cornwal, not to the Juriſdiction of 

the Chamberlain of London. : | . 
At the Common Law any one might uſe what Trade he pleaſed : 11 Rep. 533 

But to prevent Unſkilfulneſs in Trades, by 5 El. ch. 4. J. 31. It is en- 54. 

acted, That no Perſon ſhall exerciſe any Craft, Myſtery or Occupation, then Hob. 211. 

uſed, except he had been brought up therein ſeven Years as an Apprentice; 

or ſet any Perſon on Work in ſuch Craft, &c, who had. not been as an Ap- 

Prentice as aforeſaid, upon the Forfeiture of forty Shillings a Month, This 

Clauſe is not to be extended to the getting of a Livelihood by meer La- 

bour, where there is no Craft or Myſtery, or any further than the Words 

expreſly direct. And therefore a Perſon ſerving as an Apprentice, though 

not bound, or having uſed or exerciſed the Trade as Maſter. or Servant 

for ſeven Years, may exerciſe his Trade and ſet others to Work there- 7 
in!: And the Clauſe extends only to Crafts and Myſteries hen uſed, ati; Rep. «4, 
the making of the Act, and not to new Arts and Myſteries fiance in- 1 Salk 67. 
It muſt be expreſly proved, that the Party did publickly exerciſe the 538, 

Trade, or ſet others to work, and make Gain by it: For the Act does 

not forbid any one to exerciſe a Trade a privately in his own Family; 8 Rep. 129. 
as to bake, brew, trim and ſhave, GS. CO. #00 Rep. 54+ 

The Penalty in this Clauſe of the Act is to be recovered by Indict- e he 


* 


ment or Information (but without Coſts) in the proper County where the 1 Salk. 373. 


Offence is committed, according to 3 1 El. ch. 5. 21 Ja. 1. ch. 4. Or bi Ventr. 8, 
by Action of Debt, in any of the Courts at Weſtminfler. 9,364. 

An Apprentice cannot be ſent out of England, unleſs the Nature of , 15 i. 
his Service doth imply it. : 


| . - TS 3 Lev. 71. 
As an Apprentice cannot be made without Writing, ſo he cannot be“ Hob. 134. 
* diſcharged by his Maſter without Writing under his Hand, and with the à Dalt. ch. 58. 
| Allowance of one Juſtice. See 20 Geo. 2. c. 19. )) , ©. 008 
If any Maſter dies, the Apprentice may go to the Executor or Admi- 4b, 4464 
niſtrator, to be maintained, if there be Aﬀets*®, But the Executor can- 1 Str. 663. 
not bind him over to another Maſter for the remaiping Part of his Time, * Balk. 6 
_ unleſs by ſpecial Cuſtom, or with the Concurrence of the Apprentice; 
neither is the Apprentice bound to ſerve the Executor or Adminiſtrator 5 
of the Maſterf. g By the Cuſtom of the City of London, an Apprentice f 2 Stra. 1266. 
may be turned over from one to another; and he to whom ſuch Ap- 3 
prentice is turned over, may have an Action of Covenant on Breaches not Law. : 
aſſigned ; . And in London, if a Maſter ſhall refuſe to make his Ap- * Danvers. 
prentice free when the Term of his Apprenticeſhip is expired, the Cham- _— - 
berlain * will make him free, if the Mafter cannot ſhew Cauſe to the London, 42 1. 
contrary. In other Corporations the Apprentice may have a Mandamus Q#7* & vide 
out of the King's Bench, directed to the proper Officer, to make him _ 
free, if the Maſter refuſes to do it. | PER 5 

By 22 H. 8. ch. 4. The Fee for Entry of an Apprentice into a Fellow - See of bis 
1 bs | : R ourt, poſt. 
ſhip ts — at 28, 6d. and his Fee for Entry into his Freedom, at B. 4. ch. 2. 
=. 5 TEENY 5: 
By 28 H. 8. ch. 9. No Maſter or Ruler of any Guild or Fel'ow/hip ſhall, 1 Danv. Ab. 
by Oath or Bond, reſtrain any Apprentice or Journeyman from uſing bis 735. | 
Trade after his Apprenticeſhip or Term expired. _ 

But an Apprentice or Journeyman of full Age, may reftrain himſelf 


upon a good Conſideration, either by Bond or otherwiſe, from exerciſing 
his Trade in a particular Place i, 5 


A CW ve, 
See 5 El. ch. 5. Concerning Apprentices to Owners of Ships and Veſ- in ron 


ſels, or Houſholders, uſing the Trade of the Sea by Fiſhing ; 1 „ 
| | | A (hb. 
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4 Burn. Tit. 
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ch. 16. — Apprentices to Wherrymen we Mani: And = 


Binding poor Boys Apprentices to the Sea Service to Maſters. of Veſ- 


ſels, See 2 & 3 Ann. ch. 6. And 4 Geo, 1. ch. 11. Where any Perſon of 


the Age of fifteen, and under twenty-one, is wn: to ſerve in * of 
the Colonies or Plantations} in America. 


See 43 El. ch. 2. 1 Ja. 1. ch. 25. 7 Ja. 1. cb. 35 3 Char. 1. ch. . 


8 G9. z. cb. zo. For poor Apprentices bound out by the Church- 
wardens and Overſeers; and 15 Car. 2. ch. 15. Of Apprentices to 


Hemp-Dreſſers, and making Cloth of Hemp, Nets and Tapeſtry-Hang- 
ings; 4 V. & M. ch. 23. 
ch. 18. Concerning Apprentices to Perſons that come into a Pariſh by 


Againſt Apprentices hunting, Sc. 12 Ann. 


Certificate; 1 Geo. 1. J. 2. ch. 41. For giving Liberty to Perſons to 
work who have ſerved their Apprenticeſhips to the Woollen Manufac- 


ture in Colebeſter, & . and 22 Geo. 2. ch. 44+ To enable Onnen, Mari- 


ners and Soldiers, to ſet up Trades. 
2. Servants are either Menial, or not Menial.. 


1. Menial Servants are the Domeſticks living (infra Menia) within 


the Walls of the Houſe. 


2 If one retains a Servant generally without expreſſing any Time, the 


Law conſtrues it to be for a Vear, according to the Statute of 5 El. cb. 4 


2 f. N B. 168, By which 1 is enacted, that no Clitbier, Moollen Weaver, Taylor, &c. al 


retain a Servant for 72 Time than a Year ; and Perſons unmarried, or un- 
tor thirty Years of Age, though married, are compellable to ſerve one 
Year at leaſt, in thoſe Trades, if brought up therein, or have uſed the ſame 


for three Years, for the Wages limited by the Statute : And others are com- 
pellable 70 ſerve in Husbanary by the Year : Alſo unmarried Women, be- 


tween the Age of twelve and forty, may be compelled to ſerve by the Year, 
Week, or Day, for ſuch Wages as two Juſtin ces of the Peace fait think Ji on 
Pain of Impriſonment. 

F any Servant make any Aſſault upon his Maſter, M; reli, or Ge er 
of bim or his Work, he ſhall be impriſoned for one Year or leſi, and have 
farther Puniſhment as the Juſtices in open Sęſſions ſhall think convenient. 


A Servant retained according to the Statute, cannot be put away before 
the End of his Term, unleſs for ſome reaſonable Cauſe to be allowed by, a 
Juſlice of Peace: And none ſhall put away any ſuch Servant at the End of 


bis Term without a Quarter's Warning, on Forfeiture 0 


of forty Shillings. 


And no Perſon ſo retained ſhall depart from his Maſter before the End of 


the Term, unleſs for ſome ee Cauſe to be allowed as aforeſaid, or af 


the End of his Term without a Quarter's Marning, * the Penalty of Im- 


pHriſonment. 
If a Servant ſhall reſuſe to Os his Service, this i is a Departure i in Law, 
altho' he continue with his Maſter. 


b It is a reaſonable Cauſe of Departure from 1 if the Servant i is 


not allowed ſufficient Meat, Drink, &c. or if the Maſter's Wife beats 


him: But Apprentices and Servants may be corrected with Moderation : 


by their Maſters. 

If a Woman that is a Servant doth marry, yet ſhe muſt ſerve out her 
Time, and her Huſband cannot take her out of her Maſter's Service, 
And if a Woman being with Child of a Baſtard, procures herſelf to be 
retained with a Maſter, who knoweth nothing thereof, or if ſhe be got- 
ten with Child during her Service; this is a reaſonable Cauſe why the 


Juſtices ſhould diſcharge her from her Service ; for ſhe has made herſelf 


uncapable to ſerve any longer. But if a Servant retained for a Year falls 


lick. 5 


Ws 
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fick, the Maſter cannot IR him away or abate his Wages ; nor is Mar- 

riage of itſelf any reaſonable Cauſe of Diſcharge within the Statute, and 

the Diſcharge by the Juſtice muſt be in Writing *. "FO WY 
If a Man retains a Servant for ten Pounds per Annum, and he departs Rex. v. Han- 

weithin the Year, * he can have no Wages. And if Wages are to be paid 58. * 

Half-yearly, and the Maſter dies after the firſt Half- year, the Servant 3; 8 


ſhall have Wages only for the firſt Half- year. 0 Ney s Max. 
A Servant, when his Maſter is dead, is legally diſcharged. * 
If my Servant damages my Goods 5 by his Seth an Action — the Re 4 
Caſe lieth againſt him. = a 


See 33 H. 6. <>, 1. and 21 2 8. i b Where Servants mbezil > 3 Toft 105. 
their Maſters Goods, or ſteal from their Maſters to the Value of ny 
Shillings ; and 12 Ann. ch. 7. as to Apprentices, 

Servants no! Menial, or not Domeſticks, are Laborers, who not ha- 
ving a ſufficient Eſtate to live upon, and not employed in any Art, are 
© compellable to ſerve, by the above-mentioned Statute of 5 El. cb. 4. e P. N. B. 168, 
Which alſo diretts that all Per ſons meet for Labour fhall be compelled to 
ferve by the Day, in the Time of Hay or Corn Harveſt ; and that the 
Wages of Servants, Labourers, Artificers, Husbandmen, or Apprentic es of 
Husbandry, ſhall be aſſeſſed Nearly at every Eafter-Seffios ; [See 1 Fa. 1. 
ch. 6. By which Statute, The Sheriff ſhall cauſe the ſaid Rates to be pro- 
claimed.] And that None ſhall give greater Wages than thoſe rated as 
aforeſaid, in pain of five Pounds, and ten Days Impriſonment ; nor take 
greater Wages on pain of twenty one Days Impriſonment. And every Re- 
_— or Payment, or Writing contrary to the true Meaning of the Aa, to 
be void. | 

Tf any Labourer ſhall make on Aſſault upon TY Maſter, or the Overſeer, be 
ſhall ſuffer as Servants making ſuch Aſſault. 

Every Artificer, or Labourer that ſhall be retai wad for Building, or Re- 
pairing, or for any other Work done by the Great, ſhall not depart from the 
ſame before the Finiſhing thereof, 1195 it be for Non payment of Wages, or - 
other lawful Cauſe, without Licence, on pain of one Month's Impriſ.n ment, 
and Forfeiture of five Pounds to the Party grieved ; nor if retained in any 


Service, depart without Pinfting the Work, upon 2 of one Month's Im- 
priſonment. 121 15 


The Statutes of : El. ch. 4. and 43 El. ch. 2. are excellent Statutes 
for the Government of Apprentices, Servants and Labourers ; but the 
are not put in Execution as they ought, as to the Ability of Parents of 2 
Apprentices, Te//imonials, Rates for Wages, Workers in Harveſt, &c. 
which makes Servants intolerably inſolent. 

d The Teſſimonial concerns only hired Servants in Trades and Huſban- Se fe 
dry. And the Statute does not extend to the Wages of other Servants Hetl. * 
than in Huſbandry and Trades. e Jones (Th 

By 2 & 3 Ed. 6. ch. 15. Artifcers, Workmen and Labourers, that 47: 
conſpire together concerning their Work or Wages, or not ro meddle with one: 214 . 
another's Work, or finiſh what another hath begun, forfeit ten Pounds, &c. 7255 TA 
[See 1 Ann. S. 2. ch. 18. For Labourers in the Woollen Manufacture. ] 1 Str. 8: 

By 20 G. 2. ch. 19. [and 27 G. 2. ch. 6. as to the Stannaries in De- 
von and Cornwal.] Complaints and Diſputes between Maſters cr Miſtreſjes 

and Servants in Husbandry, hired for a Near or longer, [by 31 G. 2. ch. 


11. extended to Servants emplayed 1 in Husbandry ths? hired For leſs Time than 
a Par, 


— 


men, Glaſſmen, Potters and other Labourers, emplo yed for any certain Time, 


ar in any other Manner, may be determined by a Juſtice of the Peace of the 


County or Place: <obere fuch Maſter or Miſtreſs ſhall inhabit, though no 


Rate of Wages has been made that Year by the Fuſtices. And the Ju- 
ſtice may examine upon Oath fuch Servant, Artificer, &c. or any other Wit- 


neſs, and make Order for Payment of ſo much Wages to ſuch Servant, Ar- 


tiſcer, &c. as to ſuch Fuſtice ſhall ſeem reaſonable, provided the Sum in queſ- 
fron exceed not 10 l. to a Servant, or 5 l. to an Artificer, &c. and on Non- 


payment in twenty-one Days, may cauſe the ſame to be levied by Diſtreſs and 


Sale of the Goods of ſuch Maſter or Miſtreſs. On Misbehaviour of a Ser- 
_ vant, Artificer, &c. the Juſtice, upon Complaint upon Oath, may puniſh 


the Offender by committing bim to the Houſe of Correction, there to be bed 
to bard Labour for any Time not exceeding a Calender Month, or by abating 


ſome Part of his Wages, or d. [charging bim from bis Service. And for 


Miſuſage, Refuſal & neceſſary Proviſion, Cruelty or other ill Treatment, com- 


mitted by the Majter or Miſtreſs, the Juſtice may, by Writing under bis 


Hand and Seal, which is to be given gratis, diſcharge the Servant, Arti- 


ficer, &c. from bis Service. [See 22 G. 2. ch. 27. relating 70 Warkmen in 
the Weollen and many other Trades.] 


| Rep. tempore See 7 Ann. ch. 12, Concerning the Servants of Ambaſladors. 
Id. Hard- 


—_ 5 not be protected from Arreſts. 1 Wilſon 20, 78. 


2 Burr. 401. There are fome common Caſes "neceſſary to be known concerning 


Servants, in a more particular Manner ; which may be applied partly to 
Apprentices, as allo to Stewards and Bailiff Therefore, 


Let us fee what the Maſter may do Againſt others with reſpe& to ba ; 


Servant, and how a Servant may charge his Maſter by his Act. 
Ws The Maſter may maintain the Cauſe of his Servant againſt another. 
a 9 Rep. 113-* He may have an Action of Treſpaſs for the Battery of his Servant, 
10 Rep. 13% but then it muſt be alledged, That "by Reaſon of ſuch Battery he loſt bis 
Service : For otherwiſe the Servant "on bring the Action. A Maſter 
b i Salk, 407, may allo juſtify an Aſſault and Battery in Defence of his Servant b; for 
Coatra. otherwiſe he might loſe his Service; as a Servant may juſtify an Aſſault 
| oy 1 953 and Battery by way of Interpoſition ein Defence of his M after. 


If a Servant rides upon his Maſter's Horſe to do an Errand, and the 
Horſe is attached upon a Plaint of Debt againſt the Servant, and forfeited 


1 for Non- appearance of the Servant, a the Maſter ſhall have an Action of 


Stud. Dial. 2. Treſpaſs againſt the Officer that attached him. 

ch. 42 & 47. 

4 to a common Inn, and delivereth the Horſe to the Hoſteler, and It 
© 8Rep. 32, 


thy is ſtolen ; © I ſhall have an Action againſt the Inn-keeper; ; but not if 
Latch. 127. he is put to Graſs by the Servant's Order. 
f Latch, 127. 


5 If a Servant is robbed on the Highway, of the Maſter's Money, the 


686. Maſter being abſent ; the Maſter, or the Servant may bring the Action a- 
1Cro. 142. gainſt the Hundred; and the Maſter may be a Witneſs to prove the De- 

3 * 57». livery of the Money to the Servant before the Robbery, though he brings 
Se of Rob- the Action in his own Name. 

bery, poſt, If my Servant is cozened of my Money ; * Si may have an AQion of the 
— LO Abr. Caſe againſt the Perſpn that cozened him. 

98. If a Servant that keepeth the Maſter's Shop, or ferk to ſell for him, 

2 Cro. 223 


3 give away the Maſter's s Goods, the 8 Maſter may have an Action againſt 
» Noy's Max, the Receiver. 

94. The Maſter alſo may have an Action againſt one that entices away his 
3 "i Servant, or i hires and retains him, knowing him to be his Servant. 

167, 168. 4 Theſe 
2 Lev, 63. | | | | 
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a * yur and Artificers, Handicraftſmen, Miners, Colliers, ks Pit- 


A Chaplain to an Ambaſſador who does no Duty in his Houſe, an 


If my Setvant is travelling upon my Horſe, about my Bulineſs, and 
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Diſtreſs, the Servant only ſhall anſwer for ſuch Abuſe of the Diſtreſs. 


afterwards paid or allowed : Or if the Servant has been uſed to give Notes 


<< OT PT TT" ITY COR III" = * 13 2 


* AD. 


CHAP. 1 "Laws of England. 5 ws os 


CO EE In Ins DO? * * ht *, 


Theſe Addons the Mater may have againſt others, in eſpe of Pin 
Servant. 

2. On the other Side, The Maſter may be charg 2d for the Act of the 
Servant, (viz.) by his Offence or Wrong, Contract or Negligence. | 

1. As to Offences and Wrongs, * An Innkeeper ſhall be charged to an- : Rep. 32, 

ſwer Damages for Theft committed by his Servant, or any other, upon 3 
one that lodgeth in his Inn as his Gueſt ; not if the Gueſt is robbed by 
his own Servant, or Companion ; for here the Innkeeper was in no Fault. 


Dr. & & Stud. 
Dial. z. ch.42, 


If a Man is robbed in a private Family, or Tavern, by one of the Ser- | 
vants, or by any other, the Maſter is not chargeable : Neither is the Maſter 


chargeable, if his Servant ſteals the Gvods of one of the ſame Town 


that lieth in the Inn, who was not a Traveller. 


Action of the Caſe lies againſt the Maſter for Damage s Adee by his v Pr. & Stad. 
Dog, if the Maſter knew him to be accuſtomed to bite, or if ſet on by Piel 2. ch 42. 


the Servant by his Maſter's Order. N Noe 5 
In © Treſpaſs, or Felony, the Maſter ſhall be charged Criminally for 92, 93. 
his Servant's Act, if the Servant did it by his Maſter's Command, J. 254. 


d If a Vintner's Servant ſells Corrupt Wine, to the Wrong and Injury of 1 18. 


another, an Action of the Caſe lies only againſt the Maſter ; tho” the « Dr. & Stud. 


Maſter did not command the Servant to ſell to that particular Perſon. Pial 2. ch. 42. 


1 Lu. Rey. 
For he acts but as a Servant. 264. 


e If a Maſter commands his Servant to Diſtrain, and he rides upon the d 1 Rol. Abr. 


95. 
e Kitch. 372. 
2. As to Contracts; if a Maſter f Agrees to an Act done by his Ser- Noy's Max. 


vant, it ſhall be faid to be the Maſter's Act; as in borrowing or receiving 93» 94. 


Money : And whatſoever comes within the Compaſs of a  Servant's 


_ uſual Biſineſi, the Maſter ſhall be chargeable therewith, as of his Com- 


mand, and ſhall likewiſe have Advantage of the ſame againſt others. 


But if a Servant borrows Money in his Maſter's Name, or takes it up e Pr. & Stud. 


of a Creditor of his Maſter's without Order, that does not bind the Ma- Bial.z. ch 42. 
ſter, unleſs it comes to the Maſter's Uſe, ® or unleſs the Servant has been 1 
wſed to borrow or receive Money for his Maſter, which the Maſter has 225. FF 
in the Mafter's Name, which the Maſter has afterwards paid, a Note fo 

given ſhall bind the Maſter, whether the Money for which it was given, 


come to his Uſe or not. 80 Action of Trover will he againſt the Maſter * 1 Ld. Ray. 
for Goods delivered to the Servant, as ſuch, in the ordinary Courſe of *7+ 


Dealing, whether they actually come to the Maſter' Hands or no ®, But * Str. 505. 


Trover will alſo lie againſt a Servant, who diſpoſes of Goods beiog the 
Property of another, to his Maſter's Uſe, whether he has any Authority 
or not from his Maſter for fo doing ; for if a Servant is a Tortfeaſor, no 
Authority that he can derive from his Maſter can excuſe him from being 


liable in this Action. 1 Wilſon 328. 


! If my Servant ſells my Horſe or other Goods in a Fair or Market 1 Roll. Abr. 
with ſeveral Faults, which I knew of, the Buyer can have no Action a- ? . 
gainſt me the Maſter, unleſs I bid my Servant ſell to that certain Per- * 
ſon. But if a Tradeſman's Servant makes a ſpecial Warranty as to Goods 


ſold by him in his Maſter's Name, in the uſual. Courſe of that . 
ths Maſter 1 is bound W ED | | 5 m 1 Str. 


A 
> 30. 


0 


« Qui facit per alium, facit 3 1 Inſt, 258. a. 4 Inſt. 109. 10 Rep. 33. 


d Omnis ratibabitio retrotrabitur, et mandato æguiparatur. I Inſt. 245. a, 258. a. 9 Rep. 


109, 
If 
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known Bailiff who uſed to ſell the Beaſts of his Maſter at the Market, 
and he ſells ſeveral Oxen, this is a good Sale, tho' the Bailiff had no 
ſpecial Warrant to fell them. © 105 
2 1 Roll Abr. à If my Servant lets a Leaſe of my Land for Years, reſerving Rent to 
vs. me, and warrants it free from Incumbrances when it is incumbred, the 
Action lieth againſt the Servant, not againſt the Maſter ; for it was the 
Warranty of the Servant, who exceeded his Power. e 
» Dr. & Stud. If a Man ſends his Servant to a Fair or Market to buy for him cer- 
ubi ur. tain Things, tho' he doth not command him to buy of a certain Perſon, 
N yet the Maſter ſhall be bound by the Servant's Contract, if he buys of any 
Kitch, 371. one; but if the Servant in that Caſe buys them in his own Name, 
not ſpeaking of his Maſter, the Maſter ſhall not be charged ; unleſs 
the Things bought came to his Uſe, and he have Notice that they do 
ſo. And though a Maſter gives his Servant ready Money to buy Pro- 
viſions or the like, and the Servant buys them on Truſt, he ſhall anſwer 
© 1 Id. Ray. for what the Servant ſo buys e: But Qu. if the Maſter has never before 
4 -o5. paid the Tradeſman for Goods delivered to the Servant on Truſt z. 
Dr. & Stad. If a Man maketh another his general Receiver, and he receiveth Mo- 
Dial. 2 ch. 42. ney of a Debtor of his Maſter, and giveth an Acquittance, and doth 
not pay his Maſter the Money; yet that Payment diſchargeth the Debtor, 
and the Act of the Servant ſhall bind the Maſter: But if the Debtor of 
the Maſter hath taken an Acquittance of the Servant without paying the 
Money, that Acquittance will be no Bar to the Maſter, Nor, if a 
Debtor delivers to a Receiver a Horſe, or other Thing, in Recompence 
of the Debt, will that Delivery diſcharge the Debtor, unleſs it is deliver- 
ed over to the Maſter, and he agrees to it. For the Receiver hath no 
Power to make ſuch Exchange, unleſs his Maſter gives him a ſpecial Au- 
VVV 7 
e 1 Inſt 258.2. It is regularly true, That when a Man does leſs than he is com- 
8 Rep. 85. manded or authorized, there the Act is void; becauſe the Command or 
. Authority was not purſued. But where one doth that which he is au- 
thorized to do, and more, it is good for that which was warranted, and 
void for the reſt: But theſe Rules are not without Exceptions. £2 
 FNoy's Max. 3. Maſters may often ſuffer for the Neg/agence of their Servants. As! 
r Maſter ſhall be charged if his Servant, or any of his Family, caſt any 
7 ME Thing into the Highway, to the Nuſance of the King's Subjects, or if his 
Dr. & Stud. Servant driving his Cart do Damage therewith. If Goods are deli- 
Dial, 2. ch 41. yered to the Servant of a Carrier, and the Goods are loſt, an Action lies 
againſt the Maſter. F . 
If a Smith's Servant pricks a Horſe while he is ſnoeing him, the Ma- 
ſter ſhall anſwer for the Damage. 75 57 
If a Servant by keeping Fire negligently, burnt his Maſter's Houſe 
and his Neighbours, an Action laid at Common Law againſt the Ma- 
ſter. But if the Servant bore Fire negligently in the Street, and thereby 
the Houſe of another was burnt, there no Action lay againſt the Maſter. 
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e Quando plus ſit quam fieri debet, videtur etiam ipſum fieri quid faciendum it, 8 Rep. 85. a, 


wx" S—— 


CHAP. « T ; Laws of England, 


4 **. 106 36 007. "I 8 ts —— tt. — 
— 


= 6A. TY 31. and 10 A. ch. 14. No Action ſhall be maintained a- 
gainſt any in zoboſe Houſe or Chamber any Fire ſhall accidentally begin : But 
' this Act does not nale void any Agreement between Landlord and Tenant. 
And if any Servant, through Negligence, ſhall cauſe any Houſe or Out- 
houſe to be fired ; ſuch Servant being Convict by Oath befare two Fuſtices of 
the Peace, ſhall forfeit one Hundred Pounds to the Churchwardens of the 
Pariſh, to be diſtributed amongſt the Sufferers 3 or upon Non-payment, ſuch 
Servant ſhall be committed to ſome Workvoufe for green Months, to be kept 
to hard Labour, 
21 a Servant, Bailiff of a Manor, a Receiver, or a Faktor, or the like 1 laſt. 9g. 
Accountant, is robbed without his Default or Negligence, he muſt be 
allowed on his Account by his Maſter ſo much as he loſt, But other- 
wiſe it is of a Carrier; for he hath his Hire, and undertaketh thereby _ 
the ſafe Cuſtody of the Goods, [See the 9 Ann. ch. ro. Concerning the ro 17 
Pall. O ce. ] per Tot”. 
17555 Diſcharge or Turning out of a Receiver, Factor, Attorney, n. 
their Abſence, 1 is not ſufficient in Law, till they have Notice of it. | 


II. A Perſon may be Baron or Feme, (i. e.) Huſband or Wife. Hoſ- Of Huſband 
band and Wife are made fo by Marriage; ; and therefore it may be pro- and Wife. 
per to ſet forth. 1. How, and by, and between whom, Marriages may 8 
be ContraFed ; 2. The Effects of Marriage, with Relation to uſband wen om: 4 
and Wife; 3. How Marriages may be dt//olved ; 4. What Rrghts do ac- Of Hucband | 
crue to Huſband or Wife after the Diflolution, 1 es 

1. How, and by, and between whom, Marriages may be contratted. ? tit. Marciage, 
Eſpouſals go before them. Efpouſals are a -CuatiK or mutual Promiſe 2 Burn Ecel. 
to marry each other hereafter. Marriage or Matrimony is an Eſpouſal n 
de prœſenti, and a Conjunction of Man and Woman in a conſtant Society 
of living together. © Mutual Conſent makes the Marriage before Con- « 6 Rep. 22: 
ſummation. And it being a Conjunction of one Man and one Woman, 1 Init. 33 a, 
Polygamy is thereby excluded; as alſo Concubinage, becauſe it conſiſts in 
a conſtant Society of living together without the Liberty of parting at 
Pleaſure, See 1 7a. 1. ch. 11. 

Where a Marriage is to be contracted, Reſpect ought to be had to 
the Age of the Parties, and the Degrees of Conſangurnity and Afmity be- 
twixt them, 

As to 4 Age of Conſent, the Woman may marry at twelve Years or af- 


Inſt. 33. 8, 
ter, and the Man at fourteen or after. And if they are married before, x 


78. b. 79 a. 


| there needeth not a new Marriage if they agree at thoſe Ages; for at & b. 80 a. 
firſt they were Huſband and Wife in Law. But if they are married be- fall. 182. 


4. 


fore thoſe Ages, they cannot diſagree till they come to thoſe Ages; and 3 I:ft. 88, 89. 


then at that Time, and not before, they may diſagree and marry tele . mY 
t . 


to others without any Divorce: But if they once give Conſent at thoſe 
Ages, they cannot diſagree afterwards, If a Man at the Age of Four- 

teen marries a Woman at the Age of Ten, he may as well diſagree at 
her Age of Twelve as the Woman, though he was at the Age of Con- 
ſent. Becauſe in Marriage, either both muſt be bound, or equal EleQion 
of Diſagreement be given to both. And ſo on the contrary, if the Wo- 
man is of the by of Conſent, and the Man under that Age. 


_ 2 6. es. i * 4 "Ty 


* 


4 3 "D 
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© Conſenſus, non comembirae; fact matrimonium. 1 Inft. 3321. 6 REP. 22, 
£ 4 Maturjora ſunt vota mulierum quam virorum. 6 Rep. 71, N 
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al Sid. 112, If an a Idiot or Lopatick take a Wife, than FA * and Fane? in 
1 Abr. Law, and their Iſſue legitimate. But it ſhould ſeem that ſuch Marriage 
5 may be declared void by Sentence, where the Party was ſo. much an 
Idiot as to be incapable of Conſenting, or where the Lunatick married 
during his Frenzy. And by 25 G. 2. ch. 30. V any Perſon found a Lu- 
See ante P. naticꝶ on Commiſſiom b, b, or whoſe Perſon or Eſtate is committed to the Cuſtody 
e of Truftees by Act of Parliament, ſhall marry before he is declared to be of 
ane Mind 55 the Lord Chancellor, or the Majority of ſuch 7. "NE, the 
Marriage is declared to be abſolutely \/ 
See 3 H. 7. ch. 2. and 39 El. ch. 9. For the Penalty for carrying 
away a Woman againſt her Will, and B. 3. ch. 1. p. Of Felonies a- 
gainſt the Body, And ſee the 4 & 5 Ph. & M. Ky 8. Concerning the 
taking away Maidens or Women- Children unmarried within the Age of 
fixteen Vears, and of Offences againſt the publick Peace, B, 3 cb. 55 Pali. 


e 1 Inſt. 24-8. As to the Degrees, © all Perſons may lawfally marry, that are not pro- 
N hibited by the Levizical Degrees, or otherwiſe by God's Law ; For, 
By 32 H.8. ch. 38. Nothing (God's Law excepted) ſhall trouble or im- 
S ii. peach any Marriage without the Levitical Degrees. [See Levit. 18. and 
Bunb. 156. 25 H. 8. ch. 22. Where the Degrees prohibited are mentioned. ] | 
Therefore the Son of a Father by another Wife, and the Daughter of 
a Mother by another Huſband, and ſo 2 converſo, may marry ; as alſo 
8 Vaugh.206. Couſin Germans, by the ſaid Statute. - 4 80 one may marry the Wife of 
L 2 his Great Uncle upon the ſame Reaſon. 
3 Lev. 304. e Note, That tho' the Marriage of the Nez phew with his Father 8 
_ © 2 Iſt, 683, Siſter and the Mother's Siſter, is forbid in the \$th and 20th Chapters of 
| — 181. Leviticus, and the Marriage of the Uncle with the Niece is not prohi- 
2 Ventr. 12. bited in expreſs Words; yet the ſame is implicitly prohibited, becauſe it 
2 Lev. 254. comes Within the ſame Reaſon : Tho' it has been pretended, that it does 
not come within the ſame Reaſon, becauſe where the Uncle marries the 
Niece, both keep the ſame Degree and Order according to Nature, 
which they had before; which the Aunt does not in reſpect of her 
| Nephew, loſing her Superiority by the Marriage, by being brought into 
Subjection to her Huſband. So if you muſt not marry your Brother's 
Wife, you muſt not marry your Wife's Siſter, v. 16. And thus you 
muſt conclude in like Caſes, where an expreſs Prohibition is on one fide 
only. But none of theſe Marriages are void in themſelves, but voidable 
f1 Roll. 34% by Sentence in the Spiritual Court. For if à Man takes his Siſter 
3579 _ to Wife, they are Baron and Feme till a Divorce, and till then the 
Iſſue are not Baſtards, It is ſaid, that no Marriage ſhall be impeach- 
£1 Ta ha ed without the Levitical Deve 8 except where God's Law doth pro- 
ai 
7 ep. % Therefore where there is a e Impotency, Fear, or r Impriſonment, 
where there can be no Conſent, or the Perſon is under Age oi Conſent, 
[or precontracted, Qu. ſince 26 2 2. ] or where a Woman hath a Husband 
living, or a Man a Wife living, in ſuch Caſes the Marriages alſo are to be 
declared void as prohibited by God's Law. In Leviticus it is ſhewn what 
Marriages are unlawful as to Conſanguinity, (or Kindred by Blood) and 
Affinity (or Kindred by Marriage) only, Other Parts of Scr ipture are 
TT to be alledged againſt Marriages upon other Accounts, 
a 1lnf.134% The ® Loyalty (or Lawfulneſs) of Marriage is always to be tried 
lat. 97, the Biſhop's Certificate, upon an Iſſue, Accoupled in lawful Matrimony or 


2 127. t; as in a Writ of Dower, Appeal, Baſtardy ; but this is ſeldom put 


4 in 


Bunb. 145. 
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Car. 6. D of England. 3 59 


in Practice. b But whether a Woman i is a Feme Covert, or whether ſhe * ! Salle 119, 
is the Wife of A. or B. is triable by a jury upon ſuch an Iſſue. For 


the Iſſue is, whether there was a Marriage e facto, or in Reputation, 


that is whether a Marriage Was contracted betwixt the Parties or not, or 


whether the Parties lived in a married Eſtate, where the Legality of it 


does not come in Queſtion, As to the Lawfulneſs, the Biſhop* 8 pen 


after he hath heard the Cauſe, muſt determine it. 


By 7 & 8 W. 3. ch. 35. 5 a Parſon marries, vr knowingly ſuffers any 
other Miniſter to marry any Perſons in any Church or Chapel to ſuch Par- 
fon belonging, without Publication of the Banns of Matrimony, or Licence, 
he forfeits one hundred Pounds; and the Man ſo married ten Pounds; and 
the Sexton or Pariſh-Clerk, aiding and alſilling, five Pounds. The ſaid. 
For feitures to be recovered by Aion of Debt, one Moiety thereof to the 
King, and the other to the Informer. [See 10 Ann. ch. 19. F. 176. ] And by 


26 G. 2. cb. 33. Every Perſon who ſhall ſolemnixe Matrimony in any o- 


ther Place than a Church, or publick Chapel, where Banns have been 


7 ifually publiſhed, unleſs by ſpecial Licence, or without Publication of Banns, 


unleſs Licence of Marriage be firſt had from ſome Perſon having Authority to 


grant the ſame, hail be guilty o e and wb for fourteen 


Voare 


Though if the Marriage was once (olemnized by one in Orders, it was 
held good, notwithſtanding theſe outward Irregularities. | | 
But now ſeveral Regulations as to Marriage are introduced by the 
AR to prevent clandeſtine Marriages, of 26 Geo. 2. ch. 33. whereby it is 
enacted, That after the twenty-fifth of March one thouſand ſeven hundred 
and jifty-four, all Marriages (except in Scotland, or beyond the Seas, and 
except the Marriages of any of the Royal Family, and of Jews and Quakers, 
where both the Parties are ſuch) which ſhall be ſolemntzed without Licence 


or Publication of Banns, or in any other Place than a Church or publick 


Chapel wherein Banns have. been uſually publiſhed (unleſs by ſpecial Licence, 
from the Archbiſhop of Canterbury), or ſolemnized by Licence without the. 
Conſent of the Father, if living, or if dead, of the Guardians, or if none 
ſuch, then of the Mother of the Infant, (where either of the Parties, not 
being a Widower or Widow, is under the Age of twenty-one) ſhall be null and 
void to all Intents and Purpoſes ; and where ſuch Parents or Guardians of the 
Party under Age ſhall, at the Time of the Publication of Banns, 
openly declare or 1 to be declared their Diſſent to fuch Marriage, fach 
Publication of Banns ſhall be abſolutely void. 

And in order to preſerve the Evidence of Marriages, it diretts the Form 
of the Regiſter thereof, which is to be entered in a proper Book; to be pro- 
vided by the Churchwardens, and to be ſigned by the Miniſter, the Parties, 


and two credible Wimneſes preſent at fuch Ara, Immediately after the 
Celebration thereof. 


This Aci alſo direfs that all Banns of Matri mony ſhall be publiſhed a au- 
dibly i in the Church or Chapel where Banns have hs uſually publiſhed, be- 
longing to the Pariſh or Chapelry wherein each of the Parties ſhall dell, 
upon three Sundays preceding the Marriage, immediately after the ſecond 
Leſſon, in the Morning Service, or in the Evening Service, if no Morn- 


ing Service; or in the Cburch or Chapel next adjoining, where either 


Party lives in an extraparechial Place; and the Parties are to give the 
Miniſter Notice of their Names, Places of Abode, and Time of Refidence in 
the Pariſh, ſeven Days before ſuch Publication : And the Marriage 
ſhall be ſolemnized i in one of ſuch Churches or Chapels and no where elſe. 


'l bis 
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This Statute alla each, That 6 in 10 o Caſe hall a any, — Ja bad. | 
in any Ercl}afti cal Court, to compel Celebration of Marriage, by Reaſon of 
any Contra? of Matri mony entered into after the twenty-fifth Day of Mu are h | 
one thouſand ſeven bundre and if if ty-faur 5 and alſo that no Ligerce, , e 2 
Special Licgnces from. t 12775 500% op of " Canterbury . ſhall be e 4⁰ 
ſalemniꝛt jad Yarns, 3 f mn. the Feh 4 or Chapel of fuch ariſh” or 
Chapelry, , where one of, arties ſhall, 2035 rbfiged for four Wieks 6; 15 
or in ſome Pariſh Raby 5 Chapel, 2 * Bamis have been uſua ually fubt hi 
ed, next adjoint ng to the Place of harper of one of. the Paryres ac hefe 
cb Place is extraparochlal, 


But in this Act there is a expreſs | 'Proviſo, bot URN ball 10% 15 weeefory | 
in Sapport of .any Marr ie after K Publi Tiny 6 127 or by Lice og 


70 prove the Re efidence 7 7 76 e P Parties or ei either of thein, In 75 Pariſh 
of Chapelty where 77555 Marriage Was hat ; nor ſtall any. Ft 175 re. 


8 cerved to j Drove the Contrary i in any Silit tous bing the 7. 41. iy Us ach! 
| ria ge. aa 
PT,” Bfjedts and 
Lit. 268. and Wife, are, 1. That the Husband and Wie: are accounted. to be but 4 
Tod 112. a, ue Pet fon in Law. Therefore A Man cannot. b grant Lands to his Wife, 
. 187.b. during the Coverture, nor any, Eſtate or Intereſt to her, nor enter into 


T ory Com. . Covenant with her. But he may by his Deed covenant with others 


ds Ink 1124. for her Uſe, and he may give to her by £ Deviſe or Will y becauſe the 


187. b. Deviſe or Will doth not take Effect till after the Death of the Deviſor 
yoo or Teſtator. And though a Feme Covert. cannot properly ſpeaking, 
1 Ti ves, make a Will, becauſe ſhe is under the Power of her Huſband, and ex- 
1 Inſt. 112. b. preſly exce pied out of the 34 8 IF. H. 3; >. 5; whereby « d Perſons 


| 4 43% ſeiſed of Elites of Inhericates' are enabled to di poſe of the fame by 


27 Toft. 6. b. Will; yet if ſhe has a ſeparate Eſtate, and a Power of Appointipg fe- 
2 Ven. 79. ſerved to her, ſhe may, by ' Deed: of Beile, appoint e or deviſe Lands Is or 
Goods to Per Huſband or 1 20 other, and it is good in, e Nr 


© Raym. 1. Cannot be Witneſſes for or apainſt each hes © except cy may 


Witneſſes againſt each other in Caſe of High” Tresen for the fike 01 : 
the Government, or upon the Statute of 3 H. 7. ch. 2. where, the Wife 


13 Co. mn may be Evidence" againſt her Hufband e forcibly taking her away 


State Trials, and marrying her, But ſhe cannot be examined to prove her Huſb.nd a 

Reg. v. Swanl- Bankrupt᷑ ?; although the dp ger are authorized to examine lier 

Pen. touching any Concealment of his Goods, Effects, or Eſtate. [As to 
B 89. 7 

3 their being Witneſſes for each. other, it ques not appear that they have 

5 + been admitted in any Caſe, becauſe they are conſidered as iBterefted; 5 
ke $2, $4, but as to their being Witneſſes againft each other, they hive been” ad- 


266. mitted not only i in the Cafes above, and alſo in Caſes where there is 


£ 3 no Poſſibility of having other Evidenceb, or on behalf of the Crown, 


| Reading. Where he or ſhe | is the Party injured, but in ſome other Caſes ; tho” 
Nich. 8. G. a. the Authority of ſome of thoſe Caſes may be queſtioned. PS 2. The Huſ- 


1 5 50 b band hath Power over his Wiſe's Perſon, but cannot confine her with- 


527,633, Out Cauſe*: She is ſo much under his Power, that the is diſabled to b 


1 Str. 478. Contract with any Perſon without his Conſent, precedent or ſubſequent, 
3 Burr, 542. 


© Caſes temp. Expreſs or preſumed. For though 'ouf Law does not exclude the Wife 
Lord Hard- from ufing the Goods of her Haſhing, (hay it is c not Felony if ſhe 


d Inſt. 11 2. a. 


: Ld. Ray. If the Wife plays and loſes her Folband's Money, the 


224 recover it, But if ſhe win at Play, and gives Truſt for the Money won 
| N IET=3 by her, the Huſband rae recover the Debt.” She cannot bind her Huſ- 


d 1 Sid, 109, | band 
321, &, 1 Lev. 4, Kitch. a. 370. y 5 | 


wicke 74. takes them away) yet ſhe may not difp oſe of them, nor 12 0 them. 


, oſouences of Marriage, with | Relation to Lund | 
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band in Strictneſs for Neceſſaries by any Contract, unleſs a 'precedent or 
2 ſabſequent Aſſent is proved or preſumed: © But Cohabitation is a *2 Ld. Ray. 
Ground to preſume ſuch Aſſent, and therefore her Contracts are allowed, w_ 110 
if ſhe buys Neceſſaries for herſelf, Children or Family, as Bread, Ap- S. CG. 
parel or the like. And if Goods come to the Huſband's Uſe, it is Evi- „Mme. 482. 
dence to prove his Aſſent; but this Preſumption may be contradicted T's _ 
by other Proof; as that he gave his Wife ready Money; or if he for- 
bids particular Perſons to truſt his Wife, he ſhall not be charged by 
them after ſuch Prohibition. As to a Prohibition in general not to truſt fi 19, Ray. 
a Wife, as by putting her in the Gazette, it cannot amount to a legal 445. 
Notice. If the Huſband allows the Wife a Stipend for Cloaths, and it 8 385 
is conſtantly paid, and he hath not before paid for what ſhe hath bought 2 $ir. 1214. 
on Credit, he ſhall not be charged. * The Neceſſaries bought without * 1 Sid. 109, 
the Huſband's Conſent, muſt not only be according to the Degree of 18 5 
the Huſband, but his Eſtate, or they muſt be Neceſſaries gene- * 
rally. The Huſband is not chargeable for Neceſſaries for his Wife 1 Mod: 129, 
where ſhe elopes from him“; nor upon a Separation by Conſent, where 1. 
he allows her a competent Maintenance: The ſame being the general &c. hy 7 
| Reputation in the Place where the Huſband lives', But if he turns her Kitch. 370. 
away without Cauſe, and allows her no Maintenance, he is liable“ for, * 2 
Neceſſaries. A Man ſhall not be charged by the Contract of his Wife 444. Wy 
in other Caſes if lie hath no Notice of it, though the Things do come Salk. 116. 
to his Uſe; for it was not his Contract: But Cohabitation is Evidence of 7 Salk, 118. 
Notice, and if the Contract was originally made to his Uſe, or if the 2 Str. 1214. 
Wife has been uſed to make ſuch Contracts for Goods, which he hath Noy's Max. 
paid for, or if they are made in the Courſe of Trade which ſhe carries Kich 370. 
on with his Conſent, or in his Name, while they cohabit, he ſhall * be = 1 Rol. Ab. 
charged with them. Neither ſhall a Huſband be bound by the Wife's 33 
® Receipt of his Money, unleſs ſhe cohabit with him, and hath been uſed 6 
to receive Money for him. But notwithſtanding what hath been ſaid, S. c. ” 
and though the Woman is under the Power of her Huſband, and though, 5 45. 
all Power is transferred to him by the Marriage e, yet if he threaten his e F. N BS. 
Wife to beat, or to kill her, ſhe may make him find Security for tze 
Peace. A Cuſtom for a Feme Covert to ſurrender her Copyhold with- 
out the Aſſent of her Baron is void, 2 Wilſon 1. 3. The Huſband hath 
Power over the Wife's Eſtate, by the Marriage, It was formerly held, 
that agreements: between Huſband and Wife before Marriage; were ex- , __ 
tinguiſhed by the Marriage? ; but it has been of late Years determined 9, 4 Fe von 
that Promiſes, Covenants and Bonds between Huſband and Wife before 515. © 
Marriage are only ſuſpended during the Coverture, though it is uſual and 1 Sk. 325. 
the beſt Way to make the Huſband covenant with others for the Uſe 
of his Wife. But when there are no ſuch Agreements or Settlements _ 
before Marriage, the Huſband gaineth by the Marriage a * Freehold in a1 Inft 351; 
Right of his Wife during their joint Lives, if he taketh a Woman to 3 * 
Wife that is ſeiſed in Fee. And he may make a Leaſe for twenty-one bY 
Years, or three Lives, of her Eſtate, and it ſhall be good and effectual 
in Law, againſt the Wife, if it is made according to the Statute of 32 
H. 8. ch. 28. b But by the ſame Statute, he ſhall not, by his own Act , fag 681. 
only, diſpoſe of, or prejudice his Wife's Freehold or Inheritance in any See B. 2. ch. 3. 
other Manner. If the Wife is attainted of Felony, the Lord b r 
cheat ſhall enter, and put out the Huſband; © otherwiſe if the Felony 3 * 
is committed after Iſſue had betwixt them. The Huſband alſo gain- Dr. & Stud, 


eth a Chattel Real in Poſſeſſion, as a Term for Years, to difpoſe of, if 1 * 
R | | | he 184. 699. * 
300. 4. 35 l. a, 
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Dial 1. ch. 7: ſeſſion of the Wife in her own Right; 
1 Inft; 351 b 


228 . 116), Sc. by the Wife, the Husband muſt be made Defendant * with ber; 
1 Ray. but an Alien living here as a Teme Sole, ſhall not be allowed to give. 10 


4 1Wms. 469. 
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he EY by Grant or Leaſe in her Life-time, or 45 fabviving: her. 
Otherwiſe it remains with the Wife; for the Huſband cannot charge it 

with a Rent, and can make no Diſpoſition thereof by his laſt Will, if he 

doth not ſurvive his Wife. If he grants away only Part of the Term, 

the Wife ſhall have the Reverſion; but if he grants the whole Term 

of his Wife upon Condition, and the Condition is broken, the Wife is 
barred; for the whole Intereſt is paſſed away. Where he may diſ- 

poſe of the Wife's Term, he may forkeſt it. Upon Execution for the 
Huſband's Debt, the Sheriff may ſell the Term during the, Life of the 

21 Infl 351 a. Wife. © Where the Wife is out of Poſſeffion during the Coverture, or 
| hath only a Poſſibility, or is poſſeſſed of a Chattel Real as Executrix, the 

| Huſband cannot have it, though he ſurvives her. Laſtly, the Huſband 

Dr. & Stud. by the Marriage hath an abſolute Gift of all * Chattels perſonal in Poſ- 


whether the Huſband 
Comyns 725: - ſurvives the Wife or no. But if theſe Chattels perſonal | are Choſes 


Prec. in Chan. % Action, (i. e. Things to be demanded by Action) as Debts b 


y 
8 th — Obligation, or Contract, the Huſband ſhall not have them, unleſs he 
ales temp. 


La Hard- and his Wife recover them, or he ſurvive her, and adminiſter to 


wicke 119. her. A Choſe in Action, though not aſſignable at Law, yet is ſo in 
1 Wilſon 168, Equit 


y ; and the Huſband may aſſign it alone, as he may any other Part 


N of his Wife's perſonal Eſtate: So he may a contingent Intereſt which he 
3 Atkyns 21. has in Right of her, or a Poſſibility, which though not trietly good 
- Www 244 by Way of Affignment; yet will operate as an Agreement in Equity, 


when there is a valuable Conſideration. And Debts of the Wife con- 
tracted dum ſola, are diſcharged by the Bankruptcy of the Husband; 


z Ws. 249, as ON the other Hand, Debts due to the Wife are affignable by the Com- | 


3825 458. miſſioners on the Husbanck s Bankruptcy s. Perſonal Goods, which the 
Wife has as Executrix, or in autre droit, are not given to che Husband 
by Marriage, though he {urvives his Wife. But they ſhall go to the 
Adminiſtrator de Bonis non. For ſhould they go to the Husband, the 

Creditors of the deceaſed would be wronged. Thus it is concerning the 

Eſtate in Fee, Chattels Real and Perſonal of the Wife, which the Huſ- 

band gains by Marriage, A Judgment confefled to a Feme Covert is 

void and fo is her Bond. 2 Wilen 3. 4. The Wife is diſabled to bring 


1 falt. 132, an h A#ion without her Husband for any Wrong done to her, or for 


| has Recovery of her Eſtate ; except when the Hichaud; is baniſhed: for Life 


by Statute, which is a civil Death, in which Caſe ſhe may act as a Feme 


| Sole, and make a Will, Contract, ſue or be ſued. And 2. if not the 
1; Win pc ſame Caſe when the Husband is tranſported for Life'.] ( But by the 


2 Inſt. 713. Cuſtom of London, a Feme Covert ſhall ſue and be ſued alone, if ſhe is 


a ſole Merchant or Trader, and where the Husband does not inter- 
meddle.) So the Wife cannot be ſued or impleaded without the Husband. 


And therefore in Actions of the Caſe for ſcandalous Words, Treſpaſs, 


147- Evidence againk her Creditors, that ſhe hath an Husband alien reſident 
7 — 4 we beyond Sea b. If the Wife before Marriage was in Debt, the Husband 
2 . N. B. 120 and Wife muſt be ſued for this Debt, living the Wife. But if the Wife 
1 Roll, Abr. dies, the Husband, as ſuch, ſhall not be charged either in Law or E- 


Ber Mp quity, for the Debt of his Wife after her Death, if the Creditor of the 


Comyns 31. Wife doth not get Judgment during the Coverture, even though he 


Wt. had a large Fortune with her ; as on the other Hand he i is, during the 
TY Talbot, Coverture, liable to all her Debts, although he did not get a Sbillin 
173: with her“. But if he take out Adminiſtration to his Wite, he is liable 
3 Wms. 499, 


4 to 


aws of England. 3 63 


to her Creditors, ſo far as he hath Aſſets of his Wife ariſing from 
Choſes in Action which belonged to her, and which were not recovered. 
during the Coverture. A Woman, for her own Offence, may be in- * 9 Rep. 72. 
dicted or convicted without her Husband ; and ſhe only ſhall be Party 41 Rep. 61, 
to the Judgment, and fined, and committed till it is paid. If ſhe ſteals The rs 
by the Compulſion of her Husband, or with him, it is not Felony in 
her. But this Privilege does not extend to Treaſon or Murder. And 
ſhe may ſac and be ſued * jn Court-Chriſtian without her Husband. ,_ | 
And in Courts of Equity they may ſue each other ?. 4 Rell, Abe, 
3. Marriages may be diſſolved by the natural Death of Husband or 3 Cro. 16, 
Wife, or by Divorce. © þ ” . | 
Divorce is two-fold, (viz.) 1. 2 Menſd & Thoro, from Bed and 1 Black, Con. 
Board, and 2. 4 Vinculo Matrimonii, from the very Bond of Matrimony. 440. I 
1. A Divorce d Menſd & Thoro diſſolveth not the Marriage; for it is : * 
ſubſequent to the Marriage, and ſuppoſes it to be a juſt and lawful Mar- 1 Irſt. 235. a. 
riage. This Divorce 2 Menſ7 & Thoro may be by Reaſon of Adultery 3 _— 
in either of the Parties, for Fear of Death, or for Cruelty. But as it : Bi Reel | 
doth not diſſolve the Marriage, fo it doth not debar the Woman of law tt, Di. 
Dower, ot * baſtardize the Iſſue afterwards, or make void any Eſtate for _—_ 428, &c 
Life of the Husband and Wife. But Dower may be loſt in the Caſe 1 Ton”, 
of continual Elopement, by Force of the Statute of Weſt. 2. cb. „ 
And tho' the Sentence of Divorce doth not of itſelf baſtardize the Iſfue, U * 
yet as Obedience to the Sentence ſhall be intended, unleſs the contrary 436. Le 
be proved, the Children of a Woman fo divorced ſhall be deemed Ba- Lot. 235. a. 
ſtards prima facie, If a Woman is divorced à Menſ? & Thoro, ſhe muſt ISIK 122. 
ſue by her next Friend, and not with her Husband. And ſhe may ſue 123. g 
the Husband in her own Name for Alimony, (or Maintenance out of t. 325 
the Husband's Eſtate, during the Separation) either in the Chancery or 
the Spiritual Court. And it will be allowed except in the Caſe of E- 
lopement or Adultery, The innocent Party in Cafe of Adultery, by an 
Act of Parliament may be enabled to marry again, 2. A Divorces, 116. 5... 
4 Vinculo Matrimoniz may be by Reaſon of Impuberty, Precontract in 2 Ing. 82 * 
both or one of the Parties with ſome other, Qz. ſince 26 G. 2." See 687, 
2 S 3 Ed. 6. ch. 23. and 1 El. ch. .] Impotency or Frigidity, has: 3 Cro. 462, 
ſanguinity or Affinity within the Levitical Degrees. Here the Marriage 5 
is abſolutely diffolved as void from the Beginning. And if the Divorce 
is by Reaſon, of Pre- contract, or Conſanguinity, or Afinity, the Chil- 
dren gotten betwixt the Parties are Baſtards. But if a Man is di- ez Rep. 98. 
vorced by Reaſon of PFrigrarty, it ſhall not baſtardize the Iſſue by ano- | 
ther Wife. For he may be Habilis and Inhabilis at different Times. 
a A Sentence in the Spiritual Court may diſſolve a Marriage, by Rea- 4 Rep. 29, 
ſon of a Pre- contract, though the Husband de facto is not Party to the 
Suit or Sentence, 5 5 BE 1 ial bk 
b If a Marriage de facto be yoidable by Divorce, yet if the Husband, ;.Qq_... .. 
dies before any Divorce, the Wife de facto ſhall be endowed. _ „ 
c Sentence muſt be given in the Spiritual Court in the Life of the e 1,6 33.2 
Parties, and not afterwards : (For it is in Effect to baſtardize the Iſſue, of 244. a. 
which that Court hath no Cognizance;) though a Sentence of Divorce? =p 61 4: 
ziven in the Spiritual Court in the Life-time of the Parties may be re- : Rep. 3 
pealed after the Death of the Parties. | Ton £335 Lev. 410, 
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z Black Com. 
5 Com, 183, 


. 79. if ſhe ſurvives him; for her Right is paramount the Charge, Chattels 


% 


—_— ddl. lt Aer td. enero. a 


64 An Inſtitute of the Book I. 


A Divorce ſhall be tried by the Biſhop's Certificate, and 90 by be 
urv. , | 10116 4 ; 1 5 | 1 fs 

: 's The Marriage being diſſolved by Death of either Party, ſeveral 

Rights do seie tothe See;; 1 

i Lit. 35, 52. 1. If a Husband hath married a Wife d ſeiſed of Lands or Tenements 
De GO , in Fee-fimple or in Fee-tail general, or ſeiſed as Heir in Special Tail 
2 Black. Com. and hath Iſſue by her born alive, he ſhall be Tenant for Life by the 
126. Courteſy of England*. And f-if a Husband ſeiſed in Fee, or for Life in 
1 . Right of his Wife, do ſow the Land, and his Wife dies before Severance, 
f 1 Inſt. 55.b. he ſhall have the Corn. Or if he himſelf dies before his Wife, his 
«1Int.z51a, Executors ſhall have it. 2. Chattels Real; as * the Term of the Wife, 
Doct. & Stud. Or a Leaſe for Years of the Wife, are a Gift in Law to him. if he doth 
Dial. 1. ch. 7. ſurvive her; and ſo it is of her other Chattels Real in Poſſeſſion, as E- 
ſtates by Statute Merchant, Staple and Elegit. But if a Woman grants a 

Term to own her Uſe, and taketh Husband and dieth, the Husband ſur- 
viving ſhall not have this Truſt ; but the Executors or Adminiftrators of 
>4Rep. 51. the Wife. The Husband ſhall have all Chattels Real that are of a“ 
1 Inft. 351. mixed Nature. (partly in Poſſeſſion, and partly in Action) as Rents in 
Arrear incurred before the Marriage or after; [See 32 H. 8. ch. 37.] 
Alſo a Preſentation of a Church being void during the Coverture, if he 

ſurvives his Wife, though he reduces them not into Poſſeſſion in her Life- 


las. 120 a. time. But of Things merely in Action (as of an Obligation or Bond) 
351. b. the Husband can claim them only as Adminiſtrator to his Wife, if he 


ſurvives her. F/ OE NCT PR 

2. As for the Wife; * if ſhe hath married a Man ſeiſed of Lands or 
Dok. & Sud. Tenements in Fee-fimple, Fee-tail General, or as Heir in Special 
Dial. 1. ch. 7. Tail, the Wife, after the Husband's Deceaſe, ſhall be endowed ' of the 


2 black. Com. third Part. A Wife alſo after the Death of her Husband, may claim 


129, 132, 


-246. 436, 0? Paraphernalia, (rata beſides, and pn Dower) or neceſſary Ap- 


133. parel for her Body, and Cloth given her to make a Garment, beſides her 
Dower or Jointure. So that the Husband cannot give them away by his 
50 %½ . Will. But ſhe ſhall not have exceſſive Apparel beyond her Rank or 


4 Black. Com. Degree. Pearl Necklaces, Chains of Diamonds, Gold Watches, may 


117. 


28e of Dow- be included under Parapbernalia, if they were uſually, worn by the Wife, 
er, polt, B. 2- and were ſuitable to her Degree, according to the Faſhion of the Times, 


* 


ch. 1. ER if there are Aﬀets to pay Debts and Legacies, provided the Husband 
Keg 6: does not give Theſe away by Will. Sometimes, by Cuſtom, ſhe may 
3 Cro. 343. have the Furniture of her Chamber. If ſhe ſurvives her Husband, ſhe 


Noy's Max. 


ſhall have her Term for Years again if the Husband hath not altered the 
1. 369, Property, or hath not made any Diſpoſition of it in his Life-time. And 
370. ſo it is of other Chattels Real in Poſſeſſion. And if the Husband 
1 e charges the Chattels Real of his Wife with a Rent, it ſhall not bind her, 


* 1 Joſt. 351. Real of a mixed Nature, as Rents and Advowſons, will come to the 
2. Wife again, if ſhe ſurvives. And if a Church becomes void during the 

Coverture, the Wife ſhall preſent to her Advowſon, if the ſurvives her 
Husband, Chattels Real or Perſonal 77 autre Droit, in the Right of 
| 1 Toft. 1 20.2; another, as Executrix or Adminiſtratrix, ſhe may retain a ; and ſo Chboſes 
351.2 Kb. in Action, or Things recoverable by Action, remain to her, if they were 
hive 49% not recovered during the Marriage. If a Leaſe for Years, Statute, or Ob- 
ligation is made to Baron and Feme, the Feme ſhall have it by Survivor- 


ſhip, or if they jointly recover Judgment, or obiain a Decree, the Feme 
aaa ſur⸗- 


cartiving (hall have the dena reg But if beben Goods are given tee of Adw i- 
to Baron and Feme, ſhe cannot have them by Survivorſhip *, 5 ee 
III. A Perſon alſo may be a Purent or Child, | . 

The Law takes Notice of the Power of Parents over chair lawful Chil- bid. 


dren, .ther ifm! ee in Fa: other's. m0, and the Caſe of wy * 
Ba — Be ; totum. 
4 ge The Parents love ſuch Power as is given to them by the Lite of 
Nature, and the Divine Law. By thoſe Laws the Pa ents muſt educate, 
maintain, and defend them. [See for Statute Law the 4 and 5 Pb. & M. 
ch. 8. and of Offences againſt the. publick Peace B. 3. ob. 3. and ſee the 
12 Car. 2. cb. 24. and of Guardians infra.] | 
elf a Man hath a Wife, and dieth, and within a very: ſhort Time af. © 1 Int. 8. 2. 
ter, the Wife marrieth again, and within nine Months hath a Child, fo © 
as it may be the Child of either the one or the other, this Child may 
chuſe either of them for his F ather. [ety 
2. The Father hath. Intereſt in the Profits of the Childrens ale 
while they are under Age, if they live with him, and are maintained 
by him. But the Father has no Intereſt in the Eſtate of the Children, 
25 Real or Perſonal, otherwiſe than as their Guardian. For he 
muſt account to them for Hy and 1 the Profits received, when they | 
come of Age. 
Ihe Father alone hath a Right to the Adminiftration of his Child's 
Goods and Chattels, if the Child dieth Inteſtate and unmarried, and hath 
no Children of his own. The Mother's Intereſt, if ſhe forvives the Fa- 
ther, in her Childrens een xl Hanes i weld die een is 5 by. 
1: Fas , rb. in 
The eldeſt Son is Ae. to 5 Father on if aha be 10 Sons but 
Daughters, then all the Daughters ſhall be Heirs. As for the Childrens 
Right in the Father's Perſonal Eſtate. {See 22 and 2 3 Car. 2. cb. 10. 
And of Adminiſtration, B. 2. ch. 6. poſt. ] 
Parents and Children may maintain each others Suits; and may juſtify « 12 : Init . 564: 
the Defence of each others Perſons. 
By 43 El. ch. 2. Father and G roue/athns Mather and Cruntdmother. and 
the Children of every poor and impotent Perſon of ſufficient Ability, ſhall main- 1 


tain every ſuch poor Perſon as the Juſtices at Spore Mal. en n Pain 73-526. 
to forfeit twenty Shillings per Month... 2 Bulſt, 346. 


A Grandfather or Father in Law nel to the Grandmother or ”_ 8 
Mother (of Ability) is, eres 1 Wife abr Es this On of the 1 80. 190. 
Statute. -' Sed Qu, . 
[See 11 and 12 W. 3. ab. 4 As to the Proteſtant Children of Popith © 
Parents; and 1 Ann. St. 1, ch. 30. To ne Ju to maintain and 
provide for their Proteſtant Children.]. 3 
A Baſtard is he that is born out of lawful Martlage: He fall Dat 1.67 
never inherit or be Heir to any one. He cannot be of kin to one in the Li: Rr 
aſcending or collateral Line, but he may in the deſeending Line. For in 499, 409. od. 
Law he is Quaſi nullius Nlizs, and no Man's Iſſue; and he can have no 45 4.1 Burn. 
Heir but of his own body. A Child born in lawful Marriage, whether tit. Baſtard. - 
Son or Daughter, is ſometimes termed Mulier, quaſi melior. - . FITS * 
It was formerly held that if the Husband was within the * four Seas, 4464 


(the A of the King of nN ſo that Fwy Intendment of Law br. "5g 
1 NO . 


— 2 | | GE nn r — — 358. 


* v Semper orefunitur pro legitimatione 5 5 Rep. 98. 
Filiaiio non potefl Haberl. 5 Rep. 98. 1 Inſt, 126. a. * b. 
8 
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Brac. li. 1. be might come to bis Wife, and the Wife had Iſſae, no Pioof could be 


c. 9. F. ult. 
li 2.c. 29, 32. 


admitted to prove the Child a Baſtard; but that Notion is now exploded, 


5 
< 2 Str, 949 he had bo Acceſs to his Wife, (but of this the Wife cannot be Evi- 
* Wo. 275, dence) and in ſuch Caſe, or if there is" an apf tent Impoſſibility that 


1076. the Huſband ſhould be the Father of it, as if the Huſband is but eight 


3 Rke Years old, then, ſuch Iſſue is a Baſtard, tho' born within Marriage. But 
Mich. T. if the Iſſue is born within a Day after Marriage between Parties of full 
26 G. 2.K.B, Ape, where the Huſband is under no apparent Impollbility, the Child is 
legitimate, and is to be ſuppoſed the Child of the Huſband. If the Woman 

is delivered after forty Weeks from the Death of the Huſband, the Child 


1s a Baſtard, unleſs ſome POR Reaſon can be given for the eater 


*SeeP.12.ante- length of Time“. 
I Inſt. 3. b. A Baſtard having got a Name by Reputation, may das by his 


6 Rep. 65. reputed Name to him and his Heirs, though he can have no Heir but 


1 Was. 529. of his Body. He can have no Name of Reputation as ſoon as he is born. 


But after a Baſtard is born, and he hath gained by Time a Reputation 


that he is the Son of B. or known by the Name of a Son, then a Remain- 
der limited to him by the Name of the Son of his reputed Father is good. 


Fe cannot take by the Name of Iſue before he is born, tho' the Limi- 


tation is to the Illegitimate Iflue ; becauſe he could not take at the Time 

1 Inſt. 123. a. when he was born by that Limitation. * But though a Baſtard may be 
a reputed Son, yet he is not ſuch, a Son, in Conſideration whereof, or of 
natural Affection towards him, an Uſe may. be raiſed. He is nota 
Child within the Statute of Wills, (viz.) the 32 H. 8. ch. 1. which ſpeak- 


eth of Children; and the Baſtard of a Woman is no Child within that 
| Statute, where the Mother gives Lands to him as ſuch. 


 hilnſt.134.a, Þ General Baſtardy, or whether the Father and Mother were ever join- 
12 ed in lawful Matrimony, is triable by the Biſhop's Certificate after Ex- 
361. amination in Court Chriſtian, [See 9 H. 6. ch. 11.] But not Special 


2 Rol. Abr. Baſtardy, or whether the Defendant was born before Matrimony; for 


| hag 51. that is a Matter of Fact triable in the Temporal Courts. 
luſt. 244.8, The Learning concerning Baſtard Eigne, who is one born before Mar- 


1 Roll. Abr. 


4 or. riage, Whoſe Mother is afterwards married to the F atl.er, and Malie | 


Sec of Murder Puiſne, is out of Uſe. 
Poſt. B. 3. ch. 3. By 21 Ja. 1. ch. 27. i ſhall be efteemed Murder for a Mother to Coal 


the Death of the Baſtard-Child when ſhe is delivered of it, unleſs ſhe can 


prove by one Witneſs at leaſt, That it was ſtill. born. 

By 18 El. ch. 3. The two next Juſtices of the Peace, (one Quorum) may 
take Order as well for the Puniſhment f the Mather and reputed Fati er 
Fa Baſtard Child; as alſo for the Relief of that Pariſh where it is born. 


2 2 Inſt. 733. a But corporal Puniſhment of the reputed Father or Mother is ſeldom 
3 Cro. 436. inflicted, where the Pariſh is ſaved harmleſs, tho! it may be inflicted. 
bx Vent, ® The Seſſions may make an Original Order i in Baſtardy. For the * 


1 Mod. 287, Car. 1. ch. 4. which gave the Seſſions that Power, is not expires, as 


+ 1 Salk. 122, ſome have ſaid by Miſtake, but continued by 16 car. 1. ch. 45 
2 Id. Ra. | Ee | 
V TO. 8 5 TTC. 8 


Qui ex damnats coitu naſcuntur, inter liberos non computantur, I Inſt, 3. ö 8. a. 


a Solus Deus beredem facere potgſi, non homo. I Inſt. 7. b. 


and though the Huſband be in England, the Courts admit Proof that 
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Heir apparent. One that is born deaf, dumb and blind, Idiots, Mad- & b. 


Succeſſor, and are not deviſeable by Teſtament. For the Law preferreth 1255 


Car. 6. t of Pretand. 67 
B 7. Ja. 1. ch. 4. Juſtices of Peake ſhall commit to the Houſe of Correflion 

lewd Women that have Baſtards, which may be chargeable to the Pariſh, 

there to be puniſhed, and ſet at Work one whole Year, © 

So that if the Mother will diſcharge the Pariſh from keeping the , ff 733. 
Baſtard, ſhe cannot be puniſhed by this Statute, But in 8: rictueis ſhe See Buru's 


may be puniſhed by 18 El. before- mentioned. 2z. JuR. Ti: 


By the 13 and 14 Car. 2. ch. 12. Church-wardens and Overſeers of the Baſtard, 


Poor, where any Baſtards ſhall be born, may ſeize ſo much of the Goods 4 See ch. 5 
and Profits of the Lands of the putative Father and lewd Mother that run volt. 


away and leave their Baſtards upon the Pariſh, as two Juſtices of the Peace 
ſhall order towards the Diſcharge of the Pariſb. 
But the Seſſions muſt make the Order to ſell the Goods. 
[See 6 Geo. 2. ch. 31. for Relief of Pariſhes from Charges ariſing from 
Baſtard Children. " 4 


IV. Becauſe many Perſons are Anceſtors as to Hereditary Saccefh Jon, Of Aucetor 
that are not Parents, and may inherit as Heirs who are not Children of 2d Heir. 
thoſe to whom they inherit, this Head may be conſidered as a diſtinct % Com. 


: 201,208,209, 
Capacity. | 
Anceſtor is different from Pre for Anceſtor is applied to a 11nd. 78. b. 


natural Perſon, as J. S. and his Anceſtors, But Predeceſſor is applied to eb. 
a Body Politick or Corporate, as the Biſhop of L. and his Predeceſſors. 


A Son, as ſuch, cannot be an Anceſtor to tranſmit an Eſtate to his i 1g. 11. 4. 
Father or Grandfither by Hereditary Succeſſion. For an Inheritance ; 
may lineally deſcend, but not aſcend. a 

He is only Heir That is born in Lawful Matrimony, and ſucceede th by *1 Intl. 5. b. 
Deſcent, Right of Blood, and by the Act of God, to Lands, Tenements, 37 b. 


or Hereditaments, being an Eſtate of Inheritance. 8 Under the Word * 1 Inft. 9. a. 


Heirs the Heirs a Heirs are comprehended in inſinitum. So that if 1 Ind. 22. b. : 


Lands are given to a Man and his Heirs, all his Heirs are fo totally in 


him, that he may give his Lands to whom he will. But one cannot be 

15 — till after the a Death of the Anceſtor. He is in his Life- time only a 1 Toft. 8. 
men, Outlaws in civil Actions, Perſons excommunicate, Attaldtedd⸗ in a ne: 9.85 
Præmunire, may be Heirs. An Hermaphrodite may be Heir according 


to the Prevalency of the Sex, © Baſtards, Monſters, that have not hu- © 1 Luft. z. b. 
man Shape, Aliens, (though Alien Friends,) [ſee the 11 and 12 W. 3 cb.“ * 


6. 7 Ann. ch. 5. 4 G. 2. cb. 21. 5 G. I. ch 27. and 25 G. . 39.] Seep. 2; ante. 5 
a Man attainted of Treaſon or Felony, Xt whoſe Blood! is corrupted, can- 


not be Heir. 


By 11 & 12 W. 3. ch. 4. . Papiſts, who ſhall not within fix Mont bs . 1 


54] they attain the Age of eighteen Years, take the Oaths of Allegiance and Su- 2 Ws. 3, 6, 


premacy, and make and ſubſcribe the Declaration in the 30 Car. 2. St. 35, 301. 


1 Dy 
2. ch. I. are in reſpect of themſelves only, but not of their Heirs or Pofterity, ! Str. 2673 


26 
incapable of taking by Deſcent or Purchaſe any real Eſtate. And the next Com. 875 . 


of Kin that is a Proteſtant ſhall hold the ſame to his &wn Uſe, until ſuch 57% 


Papiſt ſhall take the Oaths, &c. [See 12 Ann. St. 2. cb. 14. 1 G. 1. St. 
2. ch. 5 5. 3 G. 1. ch. 18. 8 G. 2. ch. 25. 9 G. 2. ch. 26. 11G. 2. ch. 17.] 


A 7 — by the * Common Law cannot be Heir to Goods and Chattels, * 1 Init 8. a. 


but an Heir- Loom by © Cuſtom may go to the Heir, The Ancient Jew. ? FPHek Con. 


42 
els of the Crown are Heir-looms, and ſhall deſcend to the NCR © Inf 18 b. 
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2 | ERNEST 2d 
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An Inſtitute of the Book I. 


3 Inſt, 202, 
203. 
2 Cro 367. 


See P. 33. ante 


h 12 Rep. 1053. 


; 2 Inſt, 700, 
701. 


* 1 Inſt. 7. b. 
237. b. 


2 Inſt. 97 


823. 


Landlord and 


Tenant. 


2 F. N. B. 139, 
136. 


c 1 Toft: 1. 
a. & b. 65.4. 
2 Black. Com. 


59. 


11 Inſt, 296. 


the Cuſtom before the Deviſe. Obligations and Specialties in the Ceſe 
of the King may go to Heirs. [See 33 H. 8. ch. 39] We an Heir 
may have an Ad ion againſt one that defaces the Monument, Coat-Ar- 
mour, or Penon with the Arms of his Anceſtor in a Church, though the 
F reehold i is in the Parſon *, The dead Body belongs to no one; but the 
Coffin, Shrowd, Sc. belong to the Executors or Adminiſtrators. * Ab- 
ſo the Ornaments of the Chapel of a Biſbop ſhall go in Succeſſion, not 
to Executors. 

i A natural Perſon cannot be bound by Act of his Anceſtor, without 
a Binding and Aﬀets. Aſſets are either Real or Perſonal, Real, which 
come to the Heir by Deſcent in Fee-fimple ; not by Purchaſe. And 
by 29 Car. 2. ch. 3. Truſts in Fee-fimple, and Eſtates pur Auter vie, are 
declared to be Aſſets. Perſonal Aﬀets are Goods and Chattels which 
come to the Hands of an Executor or Adminiſtrator, 

But ſee pe of Heirs, Tit. Fee-fimple, and of Eftates upon Condition, 
B. 2. ch. I. and of Deſcent, Warranty, Covenant, Obligations, B. 2. ch. 
3. Whether Heirs are chargeable with the Debt or Covenant of the 
Anceſtor or no? See alſo the 3 & 4 W. & M. ch. 14. Where Lands de- 
ſcending to the Heir ſhall be aliened before Action brought. See like- 
wiſe Of Actions, B. 4. cb. 4 | 

I have hitherto ſpoken of Heirs that ſucceed by Right of Blood. * But | 
one may in a large Senſe be called an Heir, who has an Eſtate given him 
by Teſtament; but even then the Word in the Common Law hath not 
altogether ſo large a Signification as in the Civil Law. For by that Law 
one may be Heir to Goods and Chattelis 

V. The Landlord, or Lord, is he of whom the Land | is "Rt I He 
is either Meſne Lord or Paramount; Mefre Lord (Medius, mean) is he 
that is Lord of a Manor, and hath Tenants holding of him, yet he 
| himſelf holds of a ſuperior Lord. The Lord Paramuunt (per and monter, 


* | Inſt 65. a. to aſcend) is the ſuperior Lord. But all Lands are originally derived 


from the Crown, and therefore the King is Lord Paramount, either me- 
diately or immediately of all and every Parcel of Land in England; and 
cannot be a Tenant, His Lands are called the Demeſne Lands of the 
Crown, or the Domain Lands, z. e. Lands [ Domini) of the ſupreme Lord. 

e The Tenant d tenendo, from holding) is one that occupieth Land, 
held of ſome Lord by Rent, or Fealty at leaſt. No Subject hath pro- 
perly Allodium or free Lands. For all Lands, in the Hands of a 
Subject are or were holden of ſome Lord or Landlord by ſome Teavcs 
or Service. 

A Tenant is either Very Tenant, that holds immediately of the Lid; 
or * Paravail, that hath Profit and Avail, of the Land holden of one 
that holdeth of another, 

The Word Tenant is uſed with divers Additions, as Tenant in Fee. 
fimple, Fee-tail, for Life, for Years, at Will, Tenant in Dower, Tenant 
by Copy of Court-roll, Tenant in Mortgage, Tenant by Statute Mer- 
_ chant, Tc. 

The Law concerning Landlord and Tenant will be ſet Hack 
when I ſpeak in 2 of Eftates, Tenures and Services, Rene Diftreſſr 
Wa fe Eſcheats, &c. 


—— 
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i Nemo aft hæres viventis, 1 Inſt, 8. b. 378. a. — — 
VI. A 
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VI. A Guardian is he that hath the Cuſtody and Edocibn * ſach a a of "I 

5 Perſon as is not of ſufficient Diſcretion to guide himſef and his Eftate ; as * 1 * 
Minors, Idiots, and Lunaticks; but it is generally underſtood of him who Com. c 17. 
hath the Care of the firſt: of theſe: As to Idiots and Lunaticks, I have er πν . 
ſpoken before of them and their Committees. l Goardianſhip then Sep. 14. ante 
of a Minor is an Intereſt in the Body or Lands of one within Age, that Noy's Max. 

is under twenty-one- Years, | who is called an Infant. There is a Dit- 1 

ference bewixt a Guardian and a Committee of the King. Oftentimes a Soy 5g 

Guardian is taken for Prochem Amy, and a Prochein Amy for a 

Guardian. 

But there are * Three Moe of Guardianſhip, (via.) By the Common Z 1 Inſt. 88. b. 

Las by Statute: Lau, and by particular Cuſtom. 31 6 Lit. 114, 123. 
1. By Conmon Law, there are 1. Guardian in | Chinatry,, or _ Knight 4 365 
er uice; but this by the 12 Car. 2. ch, 24. is taken away. 2 Guardian 

by Nature, as the Father or Mother. 3. Guardian in Socage, Who is 

next of Blood to whom the Inheritance cannot deſcend. This continues 

till the Heir accompliſhes the Age of fourteen Years, and then, the Mi- 

nor may chuſe his Guardian before à Judge at- his Chamber or in Court, 

or in Chancery. 4. Guardian becauſe of Nurture, which is when the Geo of Te... 

Father by his laſt Will and Teſtament, appoints one to be Guardian of nures, pol. 
the Body of the Child. The Ordinary may appoint a Guardian over the B. 2. ch. 9. 

Body and the Perſonal A or the Minor, till he is fourteen Years of 


Age": -; 
| 8 8 of Ad i- 
2. By Statute Law. Fe or, er 


By 4 & 5 P. & M. ch. 8. 4 Father, or Mather (after the Father's B. 1 

Death) without Alfignati on, are Guardians of Wor omen n Chi are, Jeu: the Pur- 1 og ale 

52% of this Statue. 280. 682. 
By 12 Car. 2. ch. 24. 4 Father ate} Age, or * fall Age, by Deed 

in his Life-Time, or by Will, in Preſence of two Witneſſes, may diſpoſe of 

the Cuſtody of his Child wider twenty-one Years of Age, and not married at 

the Time 5 his Death, whether then born, or in Ventre ſa mere, during © 

bis Non-age, to any in Poe ton or Remainder, other than to Popiſh Recu- 

ſants. Which Perſons may maintain an Action of Treſpaſs againſt wrong fu 

Takers away or Detainers of ſuch Child, and recover Damages for the Childs 

Uſe, and may take into their Cuſtody his Lands and Perſonal Eftate, ac- 

cording to ſuch. Dijps ion, and Ering Actions as. eee, in Song | 
aght do. 1 5 . 

This e ſhall - not . ce the Cufom of 0 

| Ci or Toon Corporate, 1 © 


4 


This Act doth not extend to Cop yhold Lands... T 80 that a Coppr 15 bog: 
holder caunot thereby diſpoſe of the Caltody of his Children's [Copy hold] Lutw. 1190. 
for That belongs to the Lord, acoording to the Cuſtom, where there Is * 2 88 
a particular Cuſtom for the Lord to have the Cuſtody. But the Teſta- 
mentary Guardian takes Place of all other Guardians, droept ſuch cuſtom- 
ary Guardians — $5 va Was. 115. 
_ -» Where the Perſon 3 by the Father's Will becomes diſabled, 125. 
as by Attainder, the Care of the Infant devolves on the Great Seal; and 
where there are more cerca than one appointed, the Guardianſhip 
will ſurvive & Ge. <1 Was. 706. 
z. d By particular Cuſtom, Fd Tuition and Cuſtody af Orphans *, . . Au 102. 
Children of Citizens and Freemen, is committed to the Mayor and Alder- ** 41 Int, 88. b. 
men of the City of London, and of other Cities and Boroughs, See poſt, 
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L 3 4 7 Bat now oblerve! in general, That Guardians hall not. take any Profits 
F INIT, 9. ö 


488 of the Minor's Lands, to their own Uſe, but only to the Uſe and Profit 
of the Minor; and of this they ſhall render an Account to him, Yet 


a Guardian on "his Account ſhall have Allowance of all Reaſonable E 


ces. And if he is robbed of the Rents and Profits of the Land withoot: | 
his Default or Negligence, he ſhall be diſcharged thereof upon his Ac- 


count. The ſame is to be underſtood of all other like Accidents. 


Guardians of great Eſtates uſually paſs their Accounts yearly in the 


Court of Chancery, which is a ſafe Way to juſtify themſelves, when the 
Minor at his full Age calls them to a general Account. 


See Weſt 2. ch. 23. 25 Ed. 3. St. 5. ch. 5. 31 Ed. 3. ch. 11. By 
4E 5 Ann. cb. 16. Actions of Account may be brought againſt the eh 


tors or Adminiſtrators of any Guardian, Bailiſf or Receiver. 


See 6. Ann. << 18. Concerning the Concealment by Guardians of 
Infants believed to be dead, from thoſe in Remainder, and the Method 


of Enquiry and Diſcovery, and concerning Guardians holding over after 


the Death of Infants. 


I go on to treat of other Perſons i in Civil Capacities, (o) Of Pubs 
lick Officers, and Bodies r or ge Me was 


[1 f 1 E ; 
ect hart pe Sor yonryr AEGIS nnnin 3>t;...1 is *£ þ — +, 
Anne EA Mirren 2 * _ 


07 Publick Dates”. as e 1 of .. the” Ne | 
Coroners, Treaſurers of the County, Conſtables, C burch- 


wardens; Overſeers of the Poor, Surveyors of the H. 10 h- 
ways, Clerks of the Market, and Governors 75 H. * of 


8 orrection. | 


1 Black.Com. 8 Meer, are Petſons in Civil Dede | 


; . I do not intend to ſpeak here of the Lord Chancellor,” or foi Keeper N 


Officer, of the Great Seal, the Lord High Treaſurer, the Lord Preſident of the 
1 Privy Council, Lord Privy Seal, the Lord High Conſtable and Earl Mar- 
Sal, Lord High Admiral, the Judges in the Courts at Weſtminſter, &c. 


Theſe will come in more properly when I treat of the Courts of Juſ- 
tice, or Juriſdiction of Courts, At preſent I ſhall point out only ſuch 


Publick Officers with whom we have daily Buſineſs in the Country, as 
the Sheriffs, Fuſtices of the Peace, Coroners, Treaſurers of the Counties, 

Conſtables, Churchwardens, Overſeers of the Poor, Surveyors of the High- 

ways, Clerks of the Market, and Governors of Houſes of Correction. 


19 he Note I. The Sheriff, (or Shire-Reeve, i. e. Governor of the Shire, otherwiſe 


on word 


1 Vice-Comes in the Stead of the * Earl of the County ; for Comites or 
er! 


— Earls heretofore had the Cuſtody of Counties) is a yearly Officer to 
4 Burn. tit. Whom the Government of a Shire or County is committed. 


Sheriff, 1 


N The Sheriff at the Common Law was to be choſen by the County, but 
Burn. tit. 
Ane. now by Statutes the Lord Chancellor, Treaſurer, &c. and the Judges 


* rInft. 168.2. Nominate three Perſons of every County yearly, at the Exchequer, on 


2 Ing. 


1744 the Morrow of St, Martin, to be preſented to the King, that he may 
359. chooſe 
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chooſe one of them He is js crates by Latibrs hh tor a Year. b The“ 4 Rep. 32. 
| King cannot reſtrain any Part of the Sheriffs Power as to any particular 
Town or Hundred; (unleſs he make'that Town, &c. a County by itſelf, 
and appoint a Sheriff there) nor abridge the Sheriff in any Thing that 
is incident to his Office. For the Office i! one intire Thing, and cannot 
be divided but by Act of Parliament. [See 9 Ed. 2. St. 2. 14 Ed. 3. St. 


1. ch. 7% 12 Rieb. 2. h. 2. 23 KH. 6. at's "and 3 Geo 1. cb. 15. where 
ſee his Oath. 
The new Sheriff being elected and ſworn, he ought at or before 

the County Court next ſucceeding his Election to deliver a Writ of 
Diſcharge to ths old Sheriff, who is to ſet over all the Priſoners in the ; Rep 71, 74+ 
Gaol ſeverally by their Names, (together with all his Writs) preciſely 

by View and Indenture between the two Sheriffs; wherein muſt be 

comprehended all "the' Actions which the old Sheriff hath apainſt every 

Pinker! tho' the Executions are of Record. And till the Delivery of 
the Priſoners to the new Sheriff; they remain in the Cuſtody of te old 

Sheriff, notwithſtanding the Letters Patents, the Writ of Diſtbarge, and 
tt Writ of Delivery. The new Sheriff is obliged to receive the Pri- 

ſoners at the Gael only. But the Office of the old Sheriff ceaſes, when 
the Writ of Diſcharge oometh to him. 
The Lord Mayer amd Citizens of ® London have the Shrievaky of Toms a 3 Rep. 72. 
don and Middleſex in Fee by Charter ; and two Sheriffs are annually e- 2 
lected by them, for whom the Mayor and Commonalty muſt anſwer, 
becauſe they have the Shrievalty in Fee. When one of the Sheriffs of 
London dies, the other eannot act till another is made; for there muſt 
bo tœvo Sheriffs of London, which is a City and County; "on re both 
; make but one Sheriff of the County of Middleſex. 
One may be Sheriff of * two Counties at the ſame Time. 
The-Shefiff hath a Judicial and Miniſterial Power. 


His © Judicial Authority and Power conſiſts in hearing certain Cauſes 15d. 168.5, 
in his Tor and County-Courts , and in preſerving the Peace of the Coun- Nr B. 4. 
ty, for he is the principal © Conſervator of the Peace there. Therefore or 2 
by the Common Law, he may upon Requeſt cauſe one to find Sureties of the Word 
the Peace, and may take the * Sureties by Recognizance. * He may A _ Jo 
(to aſſiſt the Juſtices of Peace of his County) charge any Number of 44 N. B. , 
Men (called the Poſſe Comitatts) to attend bim to ſappreſs Riots b, and 82 
fuch as go about to diſturb the publick Peace, and record it. Such as 2 Luft. 193. 
do refuſe to __ him, when required, may be fined and impriſoned, 1 
[See 13 H. 4. ch 7. 2 H. 5. St. I. cb. 8 & 9. 1 Geo. 1. ch, 5.] ZB. 3. ch. 3. 
But this Judicial Authority of Sheriffs as Conſervators of the Peace of 
the County is ſeldom put in Practice. It is en executed by the 

Juſtices of the Peace. 
His Minifterial Power eonſiſts in executing all the Writs iſſuing out nn 
of the King's Courts, * For no Proceſs is ſerved but by the Sheriff Sc. ch. 24. 
from the Beginning of the Suit to the Execution. [See We. a. ch. 39. _ 15 * 
12 Ed. 2. St. 1. ch. 5. 2 Ed. 3. ch. 5. 23 H. 6. ch. 9. Concerning the 5 
Return of Writs by Sheriffs yo, Bailiffs of Liberties.] A Sheriff ought 16Rep. 54. 
hot to diſpute the Validity of the Writ; but muſt execute it. If the ? Re 78 
Court ses intact their — an Action will lie againſt the 76. 


2 Inſt. 452. 


— OTE I ICI, SUNNY | E 3 Cro. 395. | 
1 Ventr. 273. 

P Wh julicis alipiid fecorit, non videtuy dolo malo feciſſe, quia parere neceſſe et. 2 Saund. 193. 
10 Rep. 70, 76. See of Writs, 


Judicium à non ſuo judice datum nullius ęſt momenti, 10 Rep. 76. poſt. B 4 ch + 
e : 3 LT, Sheriff, 
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11 Rep. 82. 


Dr, & Stud. 
| Dial. z. ch. 41. 


"an Tnſirute of the Book 1, 


Sheriff otherwiſe: Na tho! the Writ m_— Me or his Officers, 
upon an Arreſt, ought to ſhe at whoſe Suit it is, out of what Court, 
for what Cauſe and if he does not make a Return, the Court will 
amerce him, and order an Attachment againſt him for bis Contempt; or 
if he makes an inſufficient Return, he may be amerced; but if he makes 
a falſe Return, the Party grieved may have his Action againſt him. The 
Return i is the Certificate of the Sheriff made to the Court of what he 
hath done touching the Execution of the Writ directed to hem... 
In all Caſes where the Proceſs concerns the King, as in a Writ. of 
; 9uo minus out.of the Exchequer-Court i in a Civil Cauſe, or other Action, 
where the King is Party, and in Criminal Cauſes, as Treaſon, Felony, 
&c, the Sheriff or other Officer (after a Demand to open the Door, and 
ſignifying the Cauſe of his Coming, and a Refuſal) may break open 
the Door of a Houſe to execute his Proceſs : But at the Suit of a Subject 
only, he cannot do it, even upon Execution, unleſs it be upon Efcr. 
ment to deliver Poſſeſſion of a Houſe. For by Colour of a Sun ths: 
Houſe of any Man might be broke open by his Bailiffs. 
A Sheriff knock'd gently at the Door with Deſign to arreſt one ban; 
mean Proceſs, and the Wife opened the Door a little to ſee who it was; 
whereupon the Sheriff forced his Way with his Sword drawn, and broke: 
open the Door where the Defendant lay, and arreſted him; this was 
held to be unlawful, * But if upon ſuch Proceſs, he catches the De- 
fendant by his Hand as he holds -it out at a Window, this is ſuch a 
Taking that he may juſtify the Breaking open of the Door. | 
The Privilege of a Houſe extends to a Man and his own F amily only, 
not to others that fly thither, or remove their Goods. Yhither in a fraudu- 
lent Manner to avoid Execution. n 2 7 
If the Party arreſted makes c Refihance,. or makes. an Aſſault upon | 
the Sheriff, or Bailiff he may juſtify Beating him; and if the Party is ſlain, 


50 Rep. 67, it is juſtifiable. But if any Sheriff, Sc. who hath Execution of Pro- 
Secof Murder, ceſs, is ſlain in doing his Duty, it is Murder in him that kills him, 
pot B. 3. ch 1. though there was not any precedent Malice, between them. For the 


Law. preſumes. Malice, though none is proved, and though the Proceſs 


e2 Inſt. 193, was apparently: erroneous. If a Sheriff is oppoſed in executing, the King's 
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Writs, © He cannot make a Return of ſuch Reſiſtance; [See Weſt. 2. ch. 
| 29.] for he may by the Common Law take a Poſſe Comtatis to ſuppreſs 
ſuch Force and Reſiſtance, tho' a Reſcous upon a mean Proceſs before 
be could ſummon the County to his Aſſiſtance might be pardonable. 

He or his Officers may arreſt one by 2 Night or Day, at the Suit of ; 
the King or a Subject. 

He ought alſo, as a Miniſterial Officer, to ci W Statutes as 
are ordered to be proclaimed by him; return indifferent Juries for the 
Trial of Men's Lives, Liberties, Lands, or Goods; and upon Delivery 
of the Writ to chooſe Knights of the Shire, to make Proclamation at the 
next County-Court, of the Day and Place of Election ?; and he muſt 
© make out his Precepts to every Mayor of Cities, and Bailiffs of Boroughs, 
to chooſe Citizens and Burgeſſes, but he cannot be choſen himſelf 
It is his Duty alſo to preſerve the Rights of the King within his 
00 County, and to — — what Lands are concealed from, to collect his 
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Rents and Dues, and to ſeize to the King's Uſe the Profits of ſuch 
Lands as come to him by Attainder or Eſcheat, (for the Office of E/- 
cheator, having its Dependance on the Court of Wards, is now 
almoſt out of Uſe) and likewiſe the Goods of any Felon, Fugitive, 
Outlaw, Wreck of the Sea. And he muſt levy his NMI. jeſty's Debts, 
and be accountable to the King for all Iſſues and profis of his County z ; 
and upon Proceſs out of the Exchequer, he is to gather and bring into 
the Exchequer ſuch Iſſues and Profits, and likewiſe thoſe growing by Fines 
and Amerciaments in Reſpect of the Non- -appearance of Defendants and 
Jurors, and all forfeited Recognizances. But theſe muſt be firſt ellreated 
(or extracted) by Copies of the Originals into the Court of Exchequer, 
and from thence Proceſs muſt be awarded to levy the ſame to the King's 
Uſe. [See 22 & x Car. 2. cb. 22. 4&5W. & M. ch. 24. 3 Ge. 1. 
ch. 1 | 
He . alſo ſee that « Criminals be executed, and muſt ſee that he: Dr. & Stud, 
obſerves the Order of Law in putting Criminals to Death ; elſe he Ditz eh a1. 


See of Exc eu- 
will be guilty of Homicide. e 4. 


Laſtly; he muſt give up his Accompts in the Exchequer, and ſue out ch. 5. 
his Quietus. [See 21 Ja. I. ch. 5. 13 & 14 Car. 2. ch. 21. and 
Geo. 1. ch. 15, 16. For the better regulating the Office of Sheriffs, and 
aſcertaining their Fees, and the Fees for ſuing out their Patents, and 
paſſing their Accounts.] 


By b Demiſe of the Nin, the Authority of Sheriff doth determire. * 3 Rep. 72. 
[But See 1 Ann. ch. 9. ] See of Offices 


By 14 Ed. 3. St. 1. ch. 7. 23 H. 6. „ No Sheriff ſball con- OO. 


 tinue in his Office above one Year, except in London and Middleſex, and 


Towns being Counties of themſeFves, and Counties where the Office is inberi- 


table; upon the Penalty of two hundred Pounas yearly, 70 be arvided be- 


twixt the King and Proſecutor. 


And by 1 R. 2. ch. 11. None that bath been Sheriff ſhall be ſo again 
within three Years, if there be others ſufficient. [See 28 Ed. 3. ch. 7. 4” 


Ed. 3. cb. g. 1 H. 5: ch. 4 23 H. 6. cl. 8] 


But by 12 Ed. 4. ch. 1. 17 Ed. 4. ch. 6. Every old Sheriff may exe- 


cute his Office during Michaelmas and Hillary Term, if be hath not be- 
fore a Writ of Diſcharge. 


By 23 H. 6, ch. 10. Sheriffs muſt make Deputies in the King $ Courts at 
Weſtminſter ro receive Writs. 

By i H.4.ch. 5. and 23 H. 6. ch. 7. Every Steriff ſhall abide m 
proper Perſon within bis Bel, and ſhall not 1 15 Bailiwick or Hun- 


dred to Farm. 


The Profits whereof were very conſiderable heretofore, when moſt 


, Law-vuits were tranſacted there. 


By 3 Geo. 1. ch. 15. F any Sheriff ſell or lett the Office of Under She- 


riß, Gaoler, or Bailiſt, or any other Office under him, or take any Reward 


for the fame, qirectiy or indirectiy, he forfeits five hundred Pounds. And 


ſee 5 & 6 Ed. 6. cb. 16. Againſt buying and ſelling of Offices. 


By 1 Mar. Seſſ. 2. ch. 8. No Sheriff can act as a Juſtice of Peace dau- 


ring his Shrievalty, notwith/landing the 1 Ed. 6. ch. 


"ng 
Ey 3 Geo. 1. ch. 15. V any Sheriff dies before the Expiration of bis 
Year, the Under-Sherif ſhall execute the Office in the Name of the deceaſed, 
till another is appointed and 1 8 OY 
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By 20 Geo. 2. ch. 7. Sheriffs fall; at the Kepa, of their Office, 
turn over to the 1 Sheriff by Indenture and Schedule all Writs un- 
executed, - who ſhall execute and return the fame. And no Sheriff ſhall be 
liable to make a Return to any Writ, unleſs required 5 ors do een 5 * 
Months aſter the Expiration of bis Office. gy 5 

The Sheriff hath for his Afſiſtance under him a County. Clerk e or Us 
der-Sheriff, Bailiffs, and a Gabler. 

» Black. Com. 1, The Under-Sheriff, (or County Clerk)! is the Sheriff's Deputy, and 
1 Farn. Tit, acts in his Stead; except in ſome particular Caſes which are to be done 
Sheriff, by the Sheriff himſelf; as when a Writ faith, That the Sheriff ſhall go 
9 Rep. 49. in Perſon, © The Sheriff (not the King) hath. Power to delegate the 
Office to whom he pleaſes, tho there is no particular Power given in his 
iThe 1 : Patent to make a d Deputy. For this is an. Incident to the Sheriff's 
„ Office. And it would be very inconvenient that the Sheriff ſhovld be 


Under- reſponſible for his Deputy that is to be choſen by another. The High- 


Sheriffs extra. Sheriff cannot abridge his Power, or reſtrain him by Covenant to act for 


20 len 379 him 1 in Part only. Therefore the High- Sheriff ought to be very cauti- 


ous in taking Security of the Under- Sheriff, to ſave him harmleſs from 

Hob. 12, 13. Eſcapes, Sc. The Covenants to this Purpoſc are allowed to be good, 

as being made to prevent Efcapes, &c. [See his Oath, 3 Geo. 1. cb. 15.] 
The High-Sheriff may execute his Office himſelf if he pleaſes, 

Dr. & Stud. All Returns made by the Under-Sheriff, muſt be made in the Name 


1 2 of the High- Sheriff; for the High-Sheriff only is n to execute the 


. Office of Sheriff, and therefore he muſt anſwer for all. 
* 114. 


The Power of the Under-Sheriff (where he may act) is the fame with 
that of the High-Sheriff, becatiſe he acts in his Stead, 


Hob. 13, le is, as other Deputies or Attornies, removeable at Pleaſure, And 


tho' the Sheriff ſhould make him irrevocable, yet he may difplace him. 


He is but in the Nature of a general Bailiff Errant to the Sheriff 98 od 


the whole County, as other Baliffs are over a particular Hundred. 

By 42 Ed. 3. ch. 9. and 23 H. 6. ch. 7. No Under-Sherif ſhall con- 
tinue in his Office above one Year, except in London, on Nin Y forfeit- 
ing two hundred Pounds Yearly, 

Yet the ſame Perſons often continue to exerciſe tha Office i in other 
Men s Names for many Yeats together. 

By 1 H. 5. ch. 4. An Under-Sheriff cannot execute that Office and 
̈racti ce as an Attorney at the ſame Time. 

For it would be a Cauſe of encreaſing Suits, a Temptation to North 
ality, and an Hindrance in Diſpach of his proper Buſineſs. But not- 


withſtanding that act, the Under-Sheriffs (being uſually bred Attornies) 


| practice i in the Name pf other Attornies. 
By 29 El. ch. 4. No Sheriff, Under-Sherif, or Bailiff of a Liberty, fall 


tale more for ſerving an Extent or Execution than twelve-pence for every 
Pound levied under a Hundred Pounds ; and fix-pence for every Pound levi- 


ed above a bundred Pounds ; in Pain of treble Damages to the Party gricved, 


and forty Pounds betwixt the Ring und the Proſecutor * 


And by 3 G. 1. ch. 15. and 8 G. 1. ch. 25. f. 5. 22 tale 


Poundage, on executing a Capias ad Satisfaciendum, on more than the Sum 
then remaining dub, which ſhall be indorſed on the' back of the Writ ; nor up- 
on an Elegit Habere facias Poſſeſſionem, vr Seiſinam, Extent, or Liberate 

upon any real Eſtate, more than one Shilling for ev 


8 tbe yearly Value of furh” Eftate, where it is under one hundred Pounds per 


Annum; 


74 . WP Toure of Foe wy Book J. ) 


every twenty Shillings of 
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Annum z and Co Renee for every Fenty Shullings, F of one ee Pounds 
or upwards per Annum. 

But in ſome Caſes you muſt compound with the Sheriff, as upon Writs 
of Enquiry for Waſte, Damages, & c. 

By 5 Ann. ch. 31. No Sheriff of. London and Middlcſex | ſhall take 
directiy or indirecily any Sum or Preſent for the Execution of the Place of 
Under-Sberiff, or oblige him by Covenant or otherwiſe to be at any Expence or 
Charge which ought. 70 be, and hath been uſually paid by the High- 

Sheri 

B 3 3 Geo. 1. ch. 1 5. No Berke ſhall buy, or take to Farm the Office of 
Tate Sheriff; nor give any, Reward for the Jane, directly or indirettly, on 
For feiture of five hundred Pounds, _ 

By 6 Geo. 1. ch. 21. ſ. 53. No Sheriff, or. Under-Sherif, ſhall make 
out any Warrant before they bave in their Cuſtody the Writs upon which ſuch 
Warrants ought to iſſue, on pain of ten Pounds, _ 

2. A Bailiff is a Servant and Miniſter of the Law, and a Servant to the 1 Black, Com. 
Party who employs him, to.ſummon, arreſt, diſtrain, Sc. The Sheriff za; 
himſelf is called Bailivus, and his County Balliva. But there Bailiff * 3 la 61 b. 
| ſignifies an Officer concerned in the Adminiſtration of Juſtice. But by lat, 19, 445 
Bailiffs in this Place, I mean thoſe Under-Officers that more immediately 
belong to'the Sheriff, and are appointed by him as his Servants ; ſuch 
are Bailiffs of Hundreds, and Special Bailiffs. Bailiffs Errant or itinge- 
rant are out of Uſe. Bailiffs of Hundreds are Officers to execute Writs, 
to collect the Poſt - Fines, Fee-Farms of the King, &c. for the Sheriff; to 
attend the Juſtices of Aſſize and Gaol Delivery, and Juſtices of the Peace, 
in their Courts. The Execution of all Writs which come to the She⸗ 
riff, or his Under-Sheriff, ought to be by Bailiffs of Hundreds, though 
now the Uſe is to put in Special Bailiffs with them. A Special Bailiff 
is an Officer of the Sheriff to execute ſome particular Writ, and for that 
Time only. His Arreſt is the Arreſt of the Sheriff; and if he ſuffers 
a Priſoner to eſcape, an Action lies againſt the Sheriff: And if the Pri- 
ſoner is reſcued, the Return of the Reſcous ſhall be, That it was done to 
tbe Sheriff himſelf. 

The 27 El. ch. 12. Directs that Bailiffs ſtall, F320 5D act, take the 
Oath of Office there preſcribed before the Judge of Aſſize, Cu tos Rotulo- 
rum, or #wo Juſtices (1 Qu.) under the Penalty of forty Pound: ; and if t they 
commit any Act contrary to their Oats, they all forfeit 70 the Parry 
grieved his treble Damages. But this AR does not extend to ſpecial Bai- 
liffs, ſo that in Effect the Defign of that Statute is eyaded, and too looſe a 
| Reſtraint laid upon thoſe who are uſually a great Grievance to the People. 

b However, the Sheriff ſhall anſwer for the Miſdemeanors of his Bailiffs, , P. 4 c.,; 
if they offend in their Office, though he may have his Remedy over Dial. a. en. 4 
againſt them. 5 
EY, Every one is bound by the Common Law to afſiſt not only the She- 
| riff in his Office for the Execution of the King's Writs according to 
Law, but alſo his Bailiff that hath the Sheriff's Warrant and his Autho- 
rity in that Caſe, If he refuſes to do it, being required, he ſhall be fined 
and impriſoned. 
A Bailiff ought to ſhew his Warrant when the Party ſubmits Him- reg 
ſelf to the Arreſt, if required. [See Of Murder in Reſpect of the 9 „ 
| Perſon killed, B. 3. ch. 1. Of Arreſt, B. 4. ch. 4. See alſo Of 
| r. of Liberties, B. 2, ch. 2. Bail 45 of Lords of Maners, B. + 
cls: Fj 


c 2 Lal. 193. 


By 


76 An Inflitute of the Book 1 


By 1 H. 5. ch. 4. They who have been Sheriff Bailiffs, except AS 
the Sheriffwick is inheritable fot one Tear, ſhall not ear that Office Nor 
three Years next 0 
* By 23 H. 6. ch. 9. TYe Bail. 7 s Fre for an 4 eſt e is Fob Penoe. 


LIKE By 3 G. 1. eh. 1 4 None pg take to . or 15 the Wer, of. Bail UE 


in Pain of five hundred Pounds. 

In civil Suits brought for recovering Debts or W Sheriffs and. 
their Bailiffs are obliged to let Perſons arreſted out upon Bail, upon rea- 
ſonable Sureties of ſufficent Perſons; and it is Oppreſſion to take Money 
for doing it; and puniſhable by Attachment or Indictment. 2 Burr, 


926, 927, 928. 
1 Black, Com. 3. The next Officer under the Sheriff ; is the Gooker (from Geol a Priſun) 


346. or Keeper of his Priſon; a Feme. Coverts or, Infants may be Keepers of 

FS . Gaols, and are liable to be charged for Eſcapes. 

„ The Cuſtody of County Gaols is b incident to the Office of Sheriff, 
q N 352- and inſeparable from it, [See 19 H. 7. ch. 1o] tho the Gaol itſelf daes 
k 5 5 belong to the King, and; is to be repaired, atithe, common Charge of the 

889. County. The Sheriff being the immediate Officer of the King's Courts, 
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© + Rep: 34+ ſhall be e anſwerable for all Eſcapes, and be ſubject to Amerciaments 155 3 
therefore he ſhall put in ſuch. Gaolers as he will anſwer for; from 
whom he ought to take anos EU to ee him. [Fee 14. * 
3. ch. 10.1 

* 589. The © Cuſtody of Gaols may be 3 to. one in Foe, and way. * 
held by Preſcription, and ves the Fran elf is the King Ss, AS before 
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"i obſerved. . 
oo 114 1 Where there is no publick Gaol, the. Sheriff may. remove bis, Gacl 
136. from one Place to another within his County; but cannot demand a 


e 2 Inſt, 705. particular Flace without Preſcription. .* New Gals cannot be , erected 
without an Act of Parliament. In many Places the Gaol of a Town, 
which is a County of itſelf, or a Place privileged from the County, is 
yet a Gaol of the County, and. ſerves ior. the County at large. As Neo- 
gate in London ſerves as well for the County of Mzgdleſex as London; 
which was ſo ordered when London was taken out of Midtlaſee, and made 
a County by itſelf. 
Tho' the Sheriff mul make ſuch Gee ſor which. he will anſwer ; 85 
yet if there is a Default in the Gaoler, an Action does lie againſt, him. 
| Td 3322 And f he who hath the Cuſtody of the Gaol wrongfully, or of, Right, 
> Toft, 91. ſhall be charged with the Eſcape of Priſoners. And if he who hath the 
2 Dr. & Stud. Cuſtody of a Gaol in * Fee, doth ſubſtitute another at Will, or fer 
Dial. 2. cl. 42. Life under him; he ſhall be charged by Action upon Eſcape, that hath 
4 x T the actual Poſſefſion, if he is ſufficient. But if he is not ſufficient, Re- 
466. ſpondeat Superior, This is to be underſtood when one hath the Cuſtody 
4 Inſt, 114. of a Gaol of Freehold or Inheritance. In common Caſes the Sheriff or 


_ Gaoler are ns, noch at the Diſcretion of the ae bb But the Sheriff is 


moſt uſually charged. 4 » 
3 Black.Com. An Eſcape is when one, that is impriſoned, vets tile Liberty 1 8 
wh 29% is delivered by Order of Law. An Eſcape is either negligent, or volun- 


4 Black. Com. tary. Negligent, when one is arreſted and in Priſon, and afterwards 
130, 131. eſcapeth againſt the Will of him that had him in Cuſtody, and is not 


1 7 freſhly purſued and taken. Voluntary, when one hath another under an 


1 Wilfonz55, Arreſt or in Priſon, and afterwards conſents to let him 8⁰ whether he 


2 Wilſon 294. 
Caſes temp. will, and he goeth accordingly. 


Id. Hard 2 „ 3 If 
wks, Edit. 1770, 310, 311. 1 Burr. 439, 440. Terms of the Lays, Ys ere 
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17 after a Negligent Pſcaps, the Gaoler at any Time retakes the Pri- 3 id 52. 
ſoner upon freſh Purſuit, (i. e. upon a * ſpeedy and continual Purſuit) he * lad, i on 
ſhall be excuſed, and the Priſoner ſhall be ſaid to be in Execution again, 28. 
Under this Pretence of Re- taking, or 'freſh' Putſuit, Gablets frequently 
protect themſelves, when they are ſued for letting Prifoners go at large. 


Ha Priſoner of his own Wrong eſcapes and flies into another County, 


— 


the Sheriff or his Officers, pos ſuch Purſoit may retake Him 2 ac I 5 


though he is out of the View, yet if freſh Purſuit i is made, and the Pri- 


fotſer 1s retaken a long Time after; he ſhall tilt: be fuld to be in renn 5 | 


tion, if he was retaken before any Action brought againſt the Sheriff, 

Ge. If Traytors and Rebels break the Priſon, by which" the Priſoners * «4 Rep. ” 
eſcape, the Gaoler may be charged with the Eſcape and puniſhed; for 14 * t, 
he may have his Remedy over againſt them; not if they ate the King 8 651, 
Enemies that break the Gaol. Gn a negligent Eſcape, in criminal Caſes, 

either the Gaoler or Sheriff may be fined or imptiſoned. But in ſuch 

Caſes the Jud der th e favourable” A Wet peo ring on the vr recall 3 — 44+ 
of the Gaoler: Ag) Gute \ 


A Reſcous of \ Priſoner: ene an Arreſt or Mean Peoefi before: bis 10 1 Bol. Abr. 


brougll to Gaol may excuſe the! Sheriff in an Action for the Eſcape, be- 807. 


9 loſt. 105, 
cauſe he is not obilget to have a Poſſe >Comitatilsi ready to attend him 197 og 


in the Service of every Mean Proceſs; But otherwiſe when the Prifoner 3 Black Com. 
is taken upon Execution, or when the Priſoner is f in the Gaol and is 140, 12, 170. 


reſcued. 3 | N PIR: | 
But now fot olintary Eſcapes. d A Prisoner un Execution ought not 4 Burn. tit. 


to be allowed to go out of th Gaol; for it is an Eſcape. The Sheriff 3 
ought. to keep him in ardta alba Cuſtodid. See Meſt. 2. ch. II. J Wuff. 4344+ 


If he is removed by the Gaoler from County to County, by Virtue of 2 laſt. 381. 


an Habeas Corpus, it is no Eſcape ; though he does not go the direct 30% "+ 


Way to that County. If a Man eſcapes with the © Conſent of the Gaoler . 


in. Civil Caſes; or with the Conſent of the Plaintiff, he cannot 3 
bim. If he doth, the Priſoner may have an Audita Querela. f If a r Plowd. 17. 
Woman is Warden of the Hleet-Priſon, and a Priſoner in the Fleet mar- 

rieth her, this is a voluntary eſcape in the Woman; for now the Priſoner 


cannot be under her Power. Thus if the Sheriff or Gaoler marrieth a: 


Woman that is in Execution for Debt, ſhe cannot be a Priſoner to her 
HFuſband. * If the Sheriff, &c. confeme that one in Execution ſhalk'.0 ; 3 Rep. 44. 
out of the Goal for a while, OY is an l tho' he returns at the 8 Rep. 100. 


Time appointed. ok Aa 
It is often to be confideied) Whether an Eſcape pon A ae Pies: 


ceſs, (7, e. after one is committed to Priſon upon the firſt Arreſt) or upon 


an Execution, which is by Proceſs after Judgment. Now :Gaolers are 


more cautious of voluntary Eſcapes, after Execution, than upon Mean 


Proceſs: Becauſe upon Execution, the Debt and "Damages will appear 
upon Record, and ſo are more eaſily recovered againſt them, than upon 


Eſcapes on Mean Procels, where. there is a greater Liberty! to make an 


artful Defence. e dure ä Nau : An f "60 N N - 8.5 $62 
Voluntary Elbapes | in h Criminal Caſes 8 Treaſon or Felony) are very d 2 Inſt 50 


dangerous to the Sheriff or Gaoler. The Sheriff or Gaoler is eſteemed 590. 


H. F. C. ch 51. 


to be guilty of the Crime; for which the Priſoner eſcaping was com- Dat, ch. 140, 


mitted,” if he was committed, by lawful Warrant. If he was commit- page 330. 
ted for Treaſon or Felony, the Sheriff or Gaoler who permitted. the E- 
ſcape ſhall anſwer for! Treafon. or for Felony, and ſuffer the Puniſhment, 

Por though the Sheriff! 1s reſponſible for the Gaoler in Civil Caſes, yet i Dr. & Stud. 


X in Dial 2 ch 42. 


H. P. C. ch. 51. 


— 
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in cmi Caſes it is only Treaſon or. Felony in him that was imtne- 
diately truſted with the Cuſtody. But the Sheriff may be indicted for 1 it, 
ſo as to ſubject him to Fine Kays Imptiſonment for the Offence of bid 
1 La Ray. Gaoler k. | If a Priſon be {et on Fire, ünleſs it be by Privity of the. Pri- 
, le 272. Toner, he may break Priſon to fave. his Life. If a Conſtable brings a 
8. C. Perſon to Gaol, and the Gaoler refuſeth- to take him, the à Vill where: 
Roa Conſtable Jet: n be charged with bin, and the Gaoler 
ch. oz.  fine$b.»),- © 
B A. & W. z „ ch. 25. 7 the Keeper of any Priſon Pre gon 
pag. 451. F Priſoner antes on Mean Proceſs, or Execution, to be eut of the Rate. 


bSee of Felo- excepr\ by virtue of a Habeas | Corpus,” e . N of ind t, it * be deemed 


TE B. 3. an Eſcape. : 
Every Perſon obtaining Judgment i in an Aﬀion * Eſcape agoinlt lle 
Marſbel of the King's Bench, or Warden of the Fleet, ſhall have not. only; 
the Remedies allnved by Law, but\the Profits of the ſuid Marſpal and Mar- 


den, or ſome fit Part thereof ;; which. ſball be ſegueſtered towards Satisfattion, 


of the ſaid Debt, with Coſts and Damages. [And by 27 G. 2. ch. 17. The 
King's Bench Priſon, and the Power of appointing the Marſhal, is re- 


veſted in the Crown, and the Mortgage! thereon directed to be paid off; 7 


and the Saving Clauſes relating thereto in that Act are repealed.] 
And if the Keeper of any Priſon take any Gratuity or Security for. the 


fame; to procure ar permit. any Eſcape, he Hall forfeit five hundred Paunds,. 


and his Office.” 

And no Re- tubing - onſreſb Purſigt ball be given in Evidence in aw Acfion 
of Eſcape, unleſs rin þ leaded, and Oath made by the Defendant _ 
ſuch Eſtape was without 2 Conſent. But if N and Ne Jo ſe, be 
ſhall forfeit five bundred Pounds, © 11 


Liteuiſe, if any Priſoner in Execution efeapes, the Creditor | may miete 
A Priſoner by any new Capias, or may ſue forth any other kind of Execution 
And if any Keeper refuſes after one Day's Notice, to ſhew the Priſoner in 


Execution to the Creator, or bis Attorney, it (hall be judged an Eſcape. 
By 1 Ann. St. 2. ch. 6. If any Prifener in the King's Bench or Fleet 
in Execution, or on any Mean Pra er Proceſs of Contempt, Hall eſcape- 


or go at large; upon Oath thereof made in Writing before any Judge: of the 


Court where the Commitment, Action. Fudgment or Execution was, ſuch. 
Fudge may grant a Warrant for the Re-taking fuch Priſoner, and for the 
Commitment of him to the Common Gaol of the County. where retaRen, there to 
remain without Bail, till diſcharged by Law. And if the Sheriff ſuffers 


ſuch Priſoner, fo retaken, to” Hape, he hall be li able as in the 2 f any 


other Eſcape. 
But by 5 Ann. ch. 9. One that eſcapes, (being e by: Virtue. of the 
1 Ann.) all be committed to the Priſon where the Sheriff keeps . Debtors, 
inſtead of the common'Gaol. And if the Priſoner eſcapes, the Sheriff ſhath 


be anfwerable as in other Eſcapes. And the Judge may grant bis Warrant 


ian Oath made in Writing be Lp Commiſſioner's e to take Aﬀida*! 
vits in lle Country ; * and 7 
Day. 


Exchequer, whereby Money is decreed, ſhall eſcape ; the Perſon to whom the 
Money is decreed, ſhall baue the ſame Remedy. 3 the Sheriff, as if the 


Per ſon eſcaping had been in Cuſtody upon Execution; and recover the Money: | 


decreed with Cofts, i in any Ul the Courts af — 1 | 
2 


Prijoner may be retaken upon the Lord 4. 


Tf any Perſon i in Cuftady fer nor ter farming. any Decree of Chancery oh. 
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5 5 H. 2, ch, 10. None foall " impriſoned by any Juice f Peace, but. 
only i in the common Gaol. But by 6 G. 1. ch. 19..Jufices may commit. 


Vagrants, and Perſons char ged with ſmall Qf ences, either to the common Gaol 
or Houſe 9 Corres Gion. | 
By 7 H. 4. ch. 4. In an Attimgf Debt brought againſt; p Gaoker A 
2 a Prifiner . . 45, a Protection ſhall not lie. 601 
By 23 H. 6. Gaoler's Fee fer a Commitment is "rb; 
And if be doth any 7 hing eee. to this Act, he forfeits treble to the Party 
grieved, beſides forty Pounds to be divided betwixt the King and Proſecutor. 
By 3 H. 7. ch. 3. Thoſe that bavę the Cuſtody. of Gals mii} certify the 
Names of all Priſmers to the apes of en guerre] in POR of ve 
Pounds for every Default. | 


© 9 Rep. 119. 


By8&9gW. 3. ch. 27. J the Keeper.» * take more than 
bo Shillings and ſix- Pence 5 tbe Wed for. Uh er Rent be Hall Forfeit 
twenty Pounds. kan 


D 11& 12 W. 3. ch. 19 5.8 65 1. 55 19. . Fs pag 


on Preſentment of the e ury at the . 7 tes, ay: of 7 Wea far, 
: bulding or repairing County Gaſs. 1 \;-. 


95 2,2. [ti 


All Pelons ſhall be impriſoned i in the cum Go 'a 1 bahn wheres ne Serif 
ſoall have the Keeping. 7 


This Act ſhall not ade fach as have « any _ Gag 2 5 ee 
Fl 3 or Years nor . any 5 in any 935 


— = 


15 20 A 5 1944 31 * 
I 3 Geo. Py * is, TY wel take to 7 9 — wh ve we of Gal 


I8ee the 5 Geo. 2. K 300 Concerning ibe Gaoler' s Duty in the Cat. 
tody of Bankrupts.] 1 | 
By the Common Law, no Sheriff, Gaoler:. or. other of the King's is a faſt 765 
Miniſters, ought to take any Re ward for doing his Office, only of the 
King. But ſince the Common Law has been altered, nere iplfe Eee 
ang pd Open have enſued; fe], Wo Cut ei 46, 1048 


- SF 


II. Fuſlices of the 4 ag are thoſe . are n be the Kiog! Juſtices the 
Commiſſion to keep the Peace of the County We th ce 20 3 gz 
whom ſome are made of the Quorum, (from the Words ip, the Fommik- 349 to 355. 
fion, Quorum A. B. C. D. E. F. anum 2 vod becauſe 8 Bufineſs 3 bara, 5 
of Importance (hall n not-be diſpatched without the Pr elence of them, . F-of 2 
one of thjhem # Woe x Beer, 

Heretofore there were,” ee of the Peace. at "Common Lay op Ber 7 Wilſon 
elected by the County, upon a Writ directed ta the. Sheriff. But the B- 7281, &c. 


lection of Conſervators was transferred by Statutes from the he Feaple to the 2 Inſt, 174, 
King ; and at laſt Juſtices of the Peace were SPE vators of he '75: 
Peace by Commiſſion, or Letters, Patent under FRE e ty Phe 
Power of conſtituting them is only in the Ki King, though, they. Aſs. 
uſually made at the Diſcretjon of the Lord Changslpr: or Lond. Keepers 
not that the Power can be transferred 1 or lodged ins. Sabie he King 
may appoint in every County. in England and ales as . as he 
thall think fit. 


| They are Juſtices of Recrd; for bone. but. Juſtices of Record, can te 
a Recognizance of the Ehen | THEE Font ae n their ir FARO. | 
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z See of this 


| Court, a9 
B.4.ch.1 


6 Dalton 


and Burn's 


Juſtice. 


Dalton. 
ch. 1 9 2. 


n 


1. By Virtue of ſome Words in their Commiſſion, my Sold qed 
aſignavimus vos conjunctim & adi vim & quemlibet veſtrum Fafliciarios 10 © 


ros ad Pacem noſtram in Comitatu noſtro B. Conſervandam, Sc.) ev 


Juſtice is appointed Conſervator of the Peace, and hath a Tepatate bee 
and may do all Acts concerning it apart and by himſelf, and even com- 
mit a Fellow-Juſtice upon Treaſon, Felony, or or Breach of the Peace. 
This is the ancient Power touching the Peace, which a Confervator of 
tne Peace had at Common Law. As ſuch, every Juſtice of the Peace 
may bind to the Peace or good Behaviour at Diferetion; and for Des, 
fect of Sureties may commit to ee common Gaol, of Houſe & Cor- 
rection. 

By Virtue of ater Af navi. or Clauſe in the Comimith of, ng 
Juſtices of the Peace, (one Quorum) have a joint Power, 1. To enquire 
by a Jury of all Offences mentioned in the Commiſſion. 2. To take In- 


dictments. 3. To grant Proceſs thereupon. 4. To hear or try the Of- 


fence upon Indicment. Theſe are Matters that are to be tranfacted at 
the General Quarter-Sefſions a. = VAL... ar ER e 


2. By Statutes, Power is given to Jaftices of whe Peace, to which el 


Commiſſion does not reach. And the Statutes. of 4 H. 7. ch. 12. an 0 


7 H. 8. cb. 7. give a further general Power than is expreſſed either i 


their Commiſſion, or in any particular Statute.” There are alſo ſeveral 


Statutes which are not mentioned in their Commiſſion, and yet the Exe- 
cution thereof is committed to the Care of the Juſtices by expreſs Words 
in the Statutes, But all ſuch Statutes which do give Authority to the 
Juſtices, are à ſufficient Commiſſion of themſelves, though thoſe Sta- 
tutes are not referred to in their Commiſſion. "Theſe Statutes are to be 
executed as they direct; wherein if no ere ſs Power is given to any 
one Juſtice, he can admoniſh only ; and bf not obeyed, may make 
Preſentment of it upon the Statute, and with: his“ Fellow - Juſtices: hear 
and determine it in Seffions ; ; of he 'may bind the Offender to the Peace 0 


or the good Behaviour. ,.... 9 


Some Statutes impower one Juſtice of che Pease zone to Sp, © Some 
Statutes require a0, tbree, four, fax. Of which Statutes where one, Sc. 
may act, there are ſeveral Collections in Print. 

The Authority that . ſually exerciſe from Statutes, is editing 
Ale-houſes, Appreniticls, dgets, Bail, Bakers, Baſtards, Beer and' Ale, 
Carriers and Prices of Land-Carriage, Church-watdens' '!Conftables, Cot- 
tages, Curſing and Sweating, Drunkenneſs Exciſe, Feſonics, Foreibie 
Entry and Detainer, Fcreſtallers, Games not lawful, the Gime t: and 
in relation to it concerning Game-keepers, Guns, Greyhiurids, >Setting- 
Des: Ferrits, Snares, Nets, Hares, Partridges, Pheaſants „ Pigeons) 
Hawks, Fiſh, Deer, Gc.)  Gaols,- Gon- powder, | Hackney- Coaches, 


Hledge-Breakers, Highways, and Surveyors of Highways, Houſes of Cor. 


rection, Labourers, Leather, Lord's Day, Defaults about: Money, Poor (as 
fetting them to W ork; ſettling them in a Pariſh, or removing them from a 
Pariſh) and Ovetſcets of the Poor, Papiſts, Plague, makers, Rates and 


Pariſh Taxes, Regrators ORictz, Robbing -Orehards, Sc. Servants, Sot- 


diers, and providing Calis and Carriages for hem upon their March, 
Tithes, Treaſurers of the County, Vagabonds and Vagrantsy. Wages, 
Weights and Meaſures, Woodficaters and Deſtroyers « of Timber, or o ger 
Trees, Ws) 219711 119% 29! yo wart »9283T -3113 Ie wie 331 i 
Several Statutes do i 3 Mayors and other Magiſtrotes- n Corbg- 
rations to act as Juſtices of the Peace within their particular Precincts, 


who, beſides what the Juſtices of the County may do, take eſpecial Care 
con 
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net e Afſiſe (or Ordinance) of Ale and Beer, the Affiſe of Wooil 
Billet and Faggot; Artificers- and Victvallersg Beer-Veſſels, Veſſels for 
Salmon, Herrings and Eels, Dying and of many other Matters relating 


= 
* 
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The Power executed by the, Juſtices gut of Seſſions is chiefly by War. 

r „ oo on 3 BO PE oa 

A Warrant is a Precept to ſome Officer to bring an Offender before the For Gererel 

Juſtice, or to-levy a Penalty by Diſtreſs, and muſt be under the Han ales. a of 4 

and Seal, of the Juſtice, or his Hand at-leaft. If it iſſues out for the State ls 

© Peace or good Behaviour, it muſt contain the ſpeoial Matter. Witon 289, 

1 [By 27 G. 2. cb. 20. Juſtices, in all Warronts ef Diſtreſs for lewying $4 it 

: | any Penalty, or Sum of Money, in Purſuance of any Af of Parliament, © © 

9 may limit the Time for Sale of the Diſtreſi, not leſs than four, nor more 

. than eight Days; and the. Officer diſiraining may; ut of the Money arifing 

From foe Sale, deduct the reaſonable Charges of taking, t keeping and ſelling 

ſuch Diſtreſt; and ſball return the Overplus on Demand to the Owner of 

A Recognizance is a Bond of Record acknowledged. to the King, upon 1 Burr. 10, 

5 Joup. wa to pay a certain Sum of Money if the Condition is not per- 5+ 555 437. 
formed, as to appear at the Aſſiſes or Quarter-Seflions, 'to. be of the good La. Ha? 5 

Behaviour, Sc. If a Juſtice = compounds Recognizances, and does not wicke 74, 

return them to Seſſſons, an Information lies againſt him. 338. eee 

A Mitimus is a Precept in Writing directed to the Gaoler under the * 

Hand and Seal of the Juſtice, (containing the Cauſe of the Commitment) * Sid. 192. 


for the Receiving and ſafe Keeping of an Offender in Ptiſon until he is b e $2, 
delivered, by Law. A Mittimus need not be under Hand and Seal, if it 592. 
is made by Order of Seſſions. %%% 0 ld dont DE THLP, C. 
The Power to demand Security for the Keeping of the Peace or for ver a 6 
the good Bebavigur, and for Want of Security to commit to Priſon, pre- Commitment. 
vents a World of Miſchief. [See 2 1 Ju. 1. ch. 8.] The « Wife may _ 293. b. 
have it againſt the Huſband, and the Huſband againſt the Wife. But ke. 
Feme Coverts and Infants ought to find Security by their Friends, and Dalton, 
not be bound themſelves. A Juſtice may not only grant it at the © Re- Pz er 269, 
queſt of any Perſon, but he may demand it e Officio at Diſcretion. , But 2 Str. . 
he ought not to demand Surety for the good Behaviour againſt one for Dahon, 
Defaming another. It may be granted againſt any Perſon whatſoever, ch 1). 
being of ſane Memory, whether he be a Magiſtrate. or private Perſoo, 
and whether of full Age or under Age; tho! it may be the ſafeſt Way 
to proceed againſt a Peer by Complaint to the Court of Chancery or 
King's Bench, Breaches of the Peace * or the good Behaviour may be see B. ;. 
in many Inſtances. But he that demands Security for the Peace, muſt ch. 3. pot: 
make Oath before the juſtice, of Blows,' or Threats, given, and that he 
ſtands in Fear of his Life or ſome Bodily Hurt, or that he fears that ano- 
ther will burn his Houſe, before the Juſtice can grant his Warrant. 
If one makes an Aſſault upon a, Juſtice ,of Peace in the Execution of 
his Office, he may not only defend himſelf, but may alſo apprebend ihe 
Offender, and ſend him to Gaol till he find Sureties for the Peace. And 
he may likewiſe record a forcible Entry upon his own, Poſſeſſion, In 
other Caſes he cannot be Judge in bis own Cauſe. in any Thing re- 
hating to himſelfs. Here cerefete it would be adviſable to act in Con- 51 Selk. 356. 
junction with another Juſtice. [See 43 El. ch. 7. If one abuſech him : 883. 
by Words before his Face, in relation to his Office, he may be bound to- 
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- a the good 8 for his 8 a Magiſtrates; ad 26 hes, abuſed | 
. in the Execution of his Ochce, the Offeader may be allo. indicted. at. the 
p. 258. ch. Quarter-Seſſions and fined, Lo ſpeak contemptibly of his. Warrant, or 
269. Pp. 445 to caſt it into the Dirt, is a Contempt againſt the King's Proceſs. But 
* Abr. if one abuſes a Juſtice of Peace by Words that do not relate. to. his Office, 
1 Lev. 52. it ſeems to ſtand only as in the Caſe of other Perſons that are not Ma- 
Dalt. ch. 124. giſtrates. And for Slandering a Juſtice in Relation 10 his Office, an 


le 698. Action may lie where no Indictment lies. e 


2 Str. 1157. b One or more Juſtices of the Peace cannot ks as 8 | 
Sw. 617, hare Surmiſe, to break open any Man's Houſe to ſearch for. a Felon, or 


d Fiat 176, ſtolen Goods, tho' commonly the Houſes of poor People are often ſearch- 
177, 178. ed by Virtue of ſuch Warrants for ftolen Goods. But for Breaches of 
4 the Peace, Doors may be broke open to take an Offender... And a 
poſt. B. 4. Sworn Officer need not ſhew his Warrant, unleſs required, bak; he 
ch. 5. ought to tell the Contents of it. 
The Power of Juſtices of the Peace is determined, I. ' By the Death 
of the King [or at the End of fix Months after, by 1 Ann. ch. 8.] 2. By 
| Diſcharge under the Great Seal. 9g» By a Superſedeas. 4. By granting 


<4 Taft, 165. a new Commiſſion, © of which they that are left out, mult take Ngtice 


after Publication at the next Seſſions. See 2 & 3 Pb. & M. ab. 18. 
5. By Acceſſion of an Office, as by being made Sheriff or Coroner, the 
J Power of acting is ſuſpended during the Continuance of the Office. 
44 Int. 181. 4 By 34 Ed. 3. ch. 1. Authority is given ig FUBRes for Fig 2 
Fences, as to bind to the good Behaviour, &c. 
By 2 H. 5. ch. 4. Juſlices of the Peace in every . nanhed of the 
Quorum, ought 70 be reſident in the ſame ; except Lords, Puſtices of the 
King's Bench and Common Pleas, the Chief Baue a the E mee n eants 
at Law, and the King's Attorney, + 
[By 9 Geo. 1. ch. 7. Juſtices reſi > ae in a 4 City, or J. 61 that is @ 
County f itſelf, and within the Sony. Jar which- wo are 7 alice, may ac? 
at har Dwelling-Houſes.) ! 
By 15 Geo. 2. ch. 24. Juſtices of Dade or Corporations. may con- 
mit Offenders, liable to be committed, and apprebended within ſuch Li- 
berty, where Inbabitants are contributory to the Support of the Houſe of 
CorreBion i in tbe _ fo be dealt with as 4 committed 2 a Aer of the 
| County. Tr | 
+» By25 G. 2. oh. 55. Tf any Perſon agoinf 3 4 kegal Warrant 7s 
iſſued, ſhall eſcape, go, or be, either before or after the iſſuing it, cut of the 
Juriſdiction of the Fuſlice wha granted ſuch Warrant, any Juſtice for the 
County or Place where ſuch Perſon ſhall ſo eſcape or be, upon Proof on Oaib 
of the Hand-writing of the Juſtire granting ſuch Warront, {ſpall indorſe 
his Name thereon, which foal be a Malen Auen far the Executi Ng the | 
| ſame in ſuch other County. fila 
By 16G. 2. ch. 18. Juice may ME in Excentian of the Sh re- 
lating to the Poor, Vagrants, Hi ghways and parochial Taxes, tho' charge- 
able themſelves ; but not to extend to impower them to act in the Deternmi- 
nation of any Appeal reiats 1 ito oy Fariſt o Place where Foe. are 
chargeable, _ 
By 26 G. 2. ch. 27. No 48 or Order of fo or mort Julices hal 
be ſet aſide, for want of Expreſſing that one or more of them is of the 
uorum. — 
By 18 H. 6. ch. 11. None ſhall be uſlices of the Peace FR a County, 
unleſs they have Lands of the Value of twenty . Pounds a-year, But by 5 
| Geo, 2, ch. 18. and 18 Geo. 2. ch. 20. No Peron ſhall be capable of be- 


4 a ing, 


—_— —— 4 2 
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ing, i. abu Nin f one hundred — 4. 4 a _ of the 
Peate: for. any \ County, unleſs: he-bave to hig o⁰². Uſe in Poſſeſſion à Free- 
hold or Copyhold Eftate, for Life, or for fome' greater Bfate, or an Eftate 
for ſome long Term of \Years, azterminable 2705 one or more 1 % or Lives, 
or for a certain Term originally created fon twenty-one Years, or more, in 
Lands, Tenements or Hertiditaments, in England ar Wales, of the 5 
yearly Value, of. ane hundred Pounds, over and above all Incumbrances and 
Rents ;- or "who ſhall not be ſeiſedof or intivled unto,” for: bis on Uſe, the 
immediate Reverfimm: or Remainder of and(in: Landi, &c.) tying as afore- 
ſaid, which. are: leaſed for aue, tub r Tbrer Lib; on for any Term e 
Years detarminable upon: the Deuth- of one; iger three Lives, upon reſerved 
Rents, and which are of the tlear' gearly'Value of three hundred Pounds; 
and take and ſubſeribe the Oath of fuch his gu ualification in the Alt men- 
tioned. at tha County Seffions. Nu chis Act ſpall not extend to any City, 
Town or: Liberty, having Fuftices of their own ;- nor to any Peer, Privy 
Councellar; Judge, Attorney on Solicitor General, or ibe. Juſtices of the great 

Seſſions in Cheſhire or Wales, on the eldeſt: Son or Heir Apparent 4 a: Peer, 
or of a Pefſem quah fied to ſerve as Knight of a Shire. And, 

5 G. 2. ch. 18. No Attorney, Solicitor, or Proctor, ſhall bru uf 
tice of the Peage. during the Tra be huſh Rec in ihe. Practice of that | 
Big. 2. 9013 OR G 114 aer enn 

4 H. 7. ch. I. Voices of fin Peave at chat wt Gone Sefions foul 
certify Recognizances taken for keeping the Peace, &c. at 
B ; H. y. chi 3. Two Fuftices (aue Quorum) have” Roses 0 be to See of Bail, 
Bail Perſons bailable by Law; and ſhall certify the fame at. the next __ B. 4. ch. 4. 
ter-Seęſſions or Gal Delivery, in Pain of ten Pounds. —_ 

: Sie 4. ch, 7+ -5 El. ch; 1 & 4. 13 El. ch. 2. 3 41 & 4 

; ch. 12. For Farfeftures incurred by Juſtices for Neglect of Duty, '- --- 7 
| By 7 Jas 1 ch. 5. Fan Adtion is brought againſt a Fuſtice of the Peace, 5 
de may plead be general Iſus, and give the ſpecial Matter in Evidence; and 

he hal FTE double ls. And by 21 Ja. I. Ch. 12. Sub bien ui | 

not be laid but in the County where the Fuct was committed. 

And by 24 G. 2. ch. 44. The Action muſt be brought within FI Months, 

and Notice of . the Cauſe of Action in N. riting, with the Attorney's Name 

and Place of. Abade endorſed thereon, be given to, or left at the Houſe of; the 

the Juſtice, one. Month before the ſuing out or ſerving the Writ ;| within 

which Time be may- tender Amends, and if the fame is not accepted, may 

plead ſuob Tender in Bar; and Plaintiff at Tryal ſhall not give Evidence Y | 

any Cable of Action but hat is contained in ſuch Natice, - 


III. © The Coroner ( Coronator d Corond) i is an Officer of the King, Of the Co- 
that hath Cogniſance of ſome Pleas of the Crown. He is to be # elected rene. C 
in full County, (z. e. at the County-Court) by the Frecholders, upon the z 6 d my 
King's Writ De Coronatore eligends : [See 28 Ed. 3. ch. 6.] and ought to 1 Burn tit. 
have n in Fee in the County to anſwer all Ar [See 3 Ed. I. ch. Coroner, 


B 8.19. 
10. 14 Ed. 3. St. 1. ch. 8.] though now mean Perſons execute the. z Toft 51, l 


Ofice. But if the Coroner 1 18 inluffieient. the County, 48 his Superior, 17 176. 

ſhall anſwer for him. He ought to execute his Office in Perſon, for he 4, 8 
is a Judicial Officer, tho! Deputies are too often appointed. The Num- 175. 10. 
7 ber of Coroners is not fixed. In ſome Counties there are four, beſides F. N.. 163. 
oy ' ſeveral ſpecial Coroners in divers Liberties and privileged Places, he... 
7 Coroner of the Verge, Cc. [See 28 E. 1, cb. 3.] and by Charter ſeveral 4 Int. 271. 
I Corporations have Power, to chooſe Coroners for their Precincts. ge Bo 2 549. 


„ he : 


& 
> 


1 Inftirneof, the 
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34 N 726 | The Land: Chief T dic of the King's Bench is a xhe-Gpvertger hs: 
1 ner, and he may vicw'a Body, and reoôrdlit Where-ever he is. The 
4247. Lord Mayor of London 18. ;Coroner of that City; but the\ Recorder pło 
8395 nounces the Jadgment upon Outla wries there by Saſtom t e e 
| The Power of Coroners is either Judicial or Mini ſterial]76 N . 

4 Ink, 271. The, Judicial Authority (both of generab and ſpecial Coroners) is» i 

9 Rep. 119. Caſe one comes to a violent Death Mo Feloby ot Miſchance, to inquire 
Self bi thereof, to pronounce Judgment upon Qutlawriesdn the County-Coart; 
Court, pot. to take; and enter Appeals of Murder, Ga. tho! he cannot proceed any 
B. 4. ch. . further, but muſt deliyer them over to the Juſticesi le may alſo enquire 
of the Eſeape of tha MurdereryFreafure-Frove, Wreck of Sea; Deodands, 
Sc. but of no Felony, except of the Death of a Mao; ase! View 
of the Body. [See 4 Bd: 1. SA. 2. 14 Ed. 1. and 1H. 8. cb | 
;4Toft. 271. + 5 The Minifterial Power i Genet: is exerciſed: wellen, Proceſs; as 
be 399- ordered to the oronen to execute the King's :Writz upon ajuſt Exception 
. 9 made againſt the Shetiff; às thatthe Sheriff is a Party. Out cannot re- | 
turn the Proceſs, if thera are more i the County w iffler D won, 
The Juſtices of Aſſize and Of TIES have Powet to . The be- 
faults of Coroner s. 5 | $ $477 
k. N. B. 163. A Coroner-may be eden of his Office by the King's Wiieob-ge 
hy 20 Coronatore exonerando. But a Coroner remaineth, tho' the King dieth, 
e becauſe he is choſen mp the County, and his Ele&tion returned of Regebrd 
in Chancery. e n ee e Wer A V 
See 25 Geo: 2. cb. 29. An Ad for giving a proper Reward to Coto- 
ners, for the due Execution of their Office; and for the Reinoval of Co- 
roners upon a lawful Conviction, for certain Miſdemeanors. 


Of the Te- IV. The Treaſurer of the County is he that keeps the ConntyiStock, 
ſurer ofthe There are two of them in each County, to be choſen by the major Part 
"I 407, Of the Juſtices of the Peace, at aa Seſfions. They muſt have ten 

08 ir. Pounds a Year in Land, or cne hundred and fifty Pounds in Petſonal 

* Rate, Eſtate, and ſhall not continue in their Office Abbe a Vear. By 11 G. 

2. ch. 20. They muſt, within thirty. Days after" their Election, tranſmit 
their Names and Places of Abode to the Clerk of the Croum, in the Court 
of King' Bench. The Treafurer that refuſes to execute the Office, may 
be fined by the Juſtices three Pounds at the leaſt. The County-Stock 

is raiſed by rating every Pariſh yearly\ at-'Ea/ter Seſſions; and is to be 
diſpoſed of to charitable Uſes, as for the Relief of maimed Soldiers and 
Mariners, Priſoners 1 in the King's Brneb and Marſbalſea, and in the County- 
_ Gaol, for paying the-Salary of the Governors of Houſes of Correction, as 
_ alſo for the Relicf of poor e and K e pt Kruste Within their 
 feveral Juriſdickiens, Sci ITT 7 WHT YR 

The Treafurers Are to Account yearly a at Eaſter Seffions, or within ten 
/ Days after, to their Succeſſors- Mt point of five Pounds at. aft, to be im- 
Fe by the Juſtices in their Seſſiohs. 

Their Duty is ſet forth, the Manner of wiſh a Stock, How it thall 
be diſpoſed- of, and how they ſhall Arcvunt, &c. in the Statutes of 4 3 El. 
ch. 2. 43 El. . 3. 14 Both. 5. 7 Fa. I. eb. 4. 5 Ann. cb. 32. 11 G. 2. 
eb. 20. and 17 G. 2. Ch. 5 see of the Recriver 55 Monies collected for 
building Gaols 11 & 12 W. g. cb. 19. and of the Treaſurer of Monies 
collected for the Repair of "Bridges, 1 Ann. ch. 18. and for his Duty 
concerning Tranſportation of Offenders. C Geb. 1. eb. 2 3. 

But by 12 G. 2. ch. 29. [which by 13 G. 2. ch. 18. is extended to 
Liberties) There is 0 wy one general Afement inſtead of the ſeveral Rates 
directed 


* ET 
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Turn or Leet. 


Petty Conſtables, Headboroughs, and Tithi 
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Crap. * . Laws of England. 


* —_ i... r 


di — by the above Acts. Tee Juſtices dt the General or Wrrter- 5 
ons ſhall appoint one or more Treaſurers, being Perſons refident in the. 


County or Diviſion, who ſhall give Security to be accountable, and for the 
due Execution of their Office, and \keep Books for Entry of their Receipts 


and Payments, and account upon Oath, if required, at every General or Quar- 
ter-Seſſiuns; and they may continue ſuch Treaſurers or remcve them at their 


Pleaſure ; and may allow each Treaſurer à 8 alary, not exceeding Fenty | 
| Pounds a Year, to be paid out of the County Rates. 


v. a Conſtables (anciently written Coninghables, from Ge a un Of Conflatles: 
Word, ſignify ing King, and Staple, Stability or Safeguard) are Officers 1 Black. Com: 


appointed for the Preſervation of the Peace in tha Pariſhes and $4, tay Aly 
Towns. 2 . Conſtable per 
A Conſtable is either a oy or High Conſtable, or a Petty Con- totum. 
ſable, | 2 4 Inſt, 123. 
1. The b High Conſtable i is an Officer over the whole Hundred, and 4 Inſt. 267. 
is uſually appointed and ſworn before the Juſtices of the Peace at their 1. 5 


Quarter-Seſſions. He is ſometimes choſen by the Juſtices in their ſe- 
veral Diviſions ; tho by the Common Law he ought to be choſen in the 


[See 34 H. 8. ch. 26, for Wales, | 

This Chief Conſtable is as it were tlie 'Qrerſeer. and Director of: the 
ing-men within his Hundred. 
His Duty is chiefly contained in his Oath, which is in Effect to ſee the 
Peace kept, to apprehend Felons, Rioters, Sc. Or to make Hue and 
Cry, to ſee the Watch duly kept i in his Hundred, to ſee that the Statutes 


made for the Puniſhment of Rogues and Vagabonds be duly executed, 


to have a watchful Eye on unlawful Gaming-Houſes, to preſent all in- 


ordinate Tippling and Drunkenneſs, Blood-ſheddings and Afﬀrays, and 


Popiſh Recuſants within his Liberty ; to execute Precepts and Warrants 


to him directed from the Juſtices of the Peace, &c. He ought to make 7 


or in the monthly 
| Meetings of their Diviſions, and to cauſe the Petty Conſtables to make 


Returns before the Juſtices of Peace in Seſſions, 


Returns to all the Articles contained in their Oath, or that concern their 
Office. 


return all Victuallers and Ale-houſe-keepers that ſell without Licence, 


all ſach Perſons as divide their Houſes into ſeveral Tenements, and enter- 
tain Inmates to the Annoyance of the Ne 
likely to be a Charge to the Pariſh ; the Defaults of Petty Conſtables, 
Tithing-Men, &c. for neglecting to apprehend and puniſh Beggars, Va- 
gabonds, idle and ſuſpicious Perſons, Whores, Night-walkers, Mothers 
of Baſtards who are like to be chargeable to the Parith; thoſe that re- 
fuſe to take poor Apprentices ; all Defects in Highways and Bridges, 
with the Names of ſuch as ought to repair them; all Scavengers that 
neglect their Duty; and all common Nuſances in Streets, Lanes or Al- 
leys ; Bakers ſelling Bread ſhort of Weight; Brewers ſelling Beer and Ale 
to unlicenſed Ale-houſes ; Regrators, Foreſtallers, Ingroflers. of any dead 
Victual, Gc. and at every Quarter-Seſſions to pay over to the Treaſurers 
of the County, or one of them, all ſuch Sums as have been levied by 
Church-wardens in their Pariſhes towards the Relict of Priſons, W ct 


e Sc. 


He is forced to ſerve, if legally nominated and Holen 


Beſides what is ex preſly contained in their Oaths, they are to 


ighbourhood, and who are 
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The Chief or High Conſtable may be Removed by the ſame Authority 
which appointed him. : 
"By El. ch. 4. The High Conflable may bold a Petty. Fo 7 tons ( others: 
wiſe called Statute Seſſions) for Hiring Servants, | See 43 El. ch. 2 & z.] 
\ Barn, Con- 2. A Petty Conflable is an Officer appointed in each Town, Village or 
fable. Pariſh of every Hundred to aſſiſt the High Conſtable. The Chooſing 
* 8 Rep. 38, and Swearing of him does properly belong to the a Court-Leet. But now 
| Datton, ch. he is choſen by the Pariſhioners ; and a Juſtice of Peace uſually ſwears 
28. 5 5. him, and upon juſt Cauſe removes him. He is to be choſen every Year, 
daut muſt execute the Office till another is appointed, or till he is. diſ- 
b x Sid. 355. charged. A Cuſtom for every Inhabitant to ſerve by Turns according 
to their Houſes, is good; and if it happen upon a Woman, ſhe muſt 
hire one to ſerve in the Office of Conſtable, according to that Cuſtom. 
But Reſpondeat Superior upon any Miſcarriage ; unleſs the Deputy is 
ſworn and allowed in the Court ; for then he is s Conſtable. The Oath of 
© Dalton, ch. the Petty Conſtable is in general Terms to execute the Office. © But if 
28. 5. 5. he refuſes to ferve, he may be bound over to the Aſſiſes or Seſſions, and 
| indicted and fined. 
There is frequently 2 7. at in the ſame Town with a Petty Con- 
ſtable; who is in the Nature of a Deputy to execute the Office in the 
a Conſtable's Abfence. 
The Duty of a Petty Conſtable is to execute the Office of the Hi gh 
Conſtable in his Abſence, to keep the Peace, to aid and aſſiſt the Hizk 
Conſtable to make Preſentments at every Aſſiſes and Quarter-Seſſions of 
every Thing that is amiſs under his Cognizance. But they uſually make 
formal Returns, (tho' upon Oath) that all Things are well, and get a 
| Juſtice of Peace to ſign their Preſentments. More particularly, the Duty 
of Petty Conſtables ariſes from the Common Law and by Statutes. 
1 Burn. tit. I. By Common Law the Petty Conſtable is Conſervator of the Peace, 
CNS: and in the King's Name may command Affrayers to keep the Peace and 
15 * g. depart, He may without a Warrant commit to the Stocks, &c. an 
J. 6 that make an Affray, or aſſault others, or threaten to beat or kill another, 
1. F.C, ch. or are about to break the Peace in his Preſence, till he can get Aſſiſt- 
ance to carry the Offender before a Juſtice of the Peace to be commit- 
ted to Priſon, if he will not find Sureties. But if the Affray is over, 
ſome ſay, he muſt have a Warrant to carry the Offender before a Ju- 
* Lamb. 125. ſtice of the Peace. If the Affray is in a ® Houſe, the Conſtable. may 
DO ch. 8. break into the Houſe to ſee the Peace kept. If ſuch Offenders fly into 
H. P. C. ch. another County, or into ſome Franchiſe 1 in the ſame County, he may make 
11. f. 4. freſh Purſuit, and take them there. If an* Aſſault is made upon the Con- 
4 8 8. ſtable, he may defend himſelf and juſtify the Beating another. And 
e if he happen to be killed in doing his Duty, it is conſtrued to be pre- 
meditated Murder. He may command all Perſons to aſſiſt him to pre- 
vent a Breach of the Peace; and if any one refuſes, he may be hound 
over to the Seffions and fined, 

It is moreover the Duty of che Petty Conſtable by the Common Fo to 
execute Warrants directed to him, with Speed and Secrecy, and not to 
eP. N. B. 81. diſpute the Authority, if the Juſtice of Peace has Jutiſdiction. But if 
ro Rep. 76. any Juſtice ſends his Warrant to a Conſtable, to bring one before him 
3 ©19- 395. to anſwer all ſuch Matters as ſhall be objected. againſt him by A. and doth 
2 2 luſt. 391. not ſet forth the ſpecial Matter in the Warrant, the Warrant is unlaw- 
ful and therefore the Officer” is liable 1 to an Action of falſe Impriſon- 


ment 
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ment if he executes it; cho ſuch Warrants are n 2 . 
So if a Juſtice of Peace ſends a Warrant to a Conſtable to take up one 
for Slander; the Juſtice hath no Juriſdiction.) in, ſuch. Caſes, and the. Con- 
ſtable ought to refuſe the Execution of 1 It As he i 18 a ſworn Officer he 
need not ſhew his Warrant. But by 27 G. 2. ch. 20; Conſtables and 
other Officers executing Warrants of Diſtreſs, iſſued by any Juſtice of 
the Peace, muſt, if required, ſhew their Warrant to the Perſon whoſe 
Goods they diſtrain, and ſuffer a Copy thereof to be taken. If a Con- 
ſtable lets one eb bpen, his PO to rüde and he fails of his r 


* 


ee 


To * * 185 bafore the Juke o _ . the 1 But if 

a Conſtable has a Warrant to execute, and afterwards a Mrit of Super- 

ſedeas (being a Command to ſtay or ſtop), comes from another. Juſtice, to 

whom the Party (hearing of the Warrant) offered Sureties before an Ar- 

reſt, the Conſtable muſt not then execute his Warrant. If. he does, it is 

falſe Impriſonment. The Conſtable may juſtify, the detaining en Of | 

fender for a Day, by verbal Order of a Juſtice, * without a Warrant; Moor 4 

the Juſtice then not having an Opportunity to examine him. mn q 6 

This is the Power and Day % a Feen EooKable byj: the) Commer 5 

Law. 1 Kidd . 

e He hath wich en 4000 Duty alſo by. feveral. 8 0. 1 Burn. tit. 

cerning Ale-houſes, Arms, Drunkenneſs, and Tippling, Beggars, Bridges, Conſlable. 

Carts and Carriages for the King's Uſe, or the March of Soldiers, Cattle 
imported, Deer- ſtealers, Dogs, Guns, Nets, Sc. Exciſe, Fiſh, Forcible 

1 unlawful Games, Game, 2 Pheaſants 3 As. . Hedge- 
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Day t till 5 0; nen Weihe and 2 W pay ir Yo cds Ge. 3 
It has been doubted whether a Conſtable may make a Deputy z bat 
now it is agreed that he way E ie tet 0 0 Dan ti 64's Mo. * 2 

There are other Officers of like Authority, with Conſtables 3 asi-the | Dalt. ch _ 
Borſpolders i in Kent, the Third. borough in Warmwighſbire, the Tithingmab, 3; 2 Abr, 
Borough-head or Head-borougb, or Chief Pledge in other Places, But „ 
yet a Petty Conſtable ſeemeth to have greater Authority in ſome Caſes. . 
If there is a Conſtable in the ſame Pariſh, he is the Head-Officer; but 


where there is no Conſtable, the Office jad, Authority ſeems 0 be al E 
one under another Name. | 


If a Conſtable, does not do his Dat, he may be indicted and, fined by 
the Juſtices. A WEL th ren Fes OR INE 
By 7 Ja. 1. ch. 5. and 21 1 55 Pt ch. 12. An Action mar REP 
bim for any Thing done in his Office, muſt be laid in the County where the Fs 
was committed, and he and his Aſſiſtants may plead the General Iſſue, and 
give Fae ſoecial Matter in * and {hall have double Co al 2 


A 
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And * 4 G. 2. ch. 44. No 5 en el P — ink un or bis ' 
 Aſfiltants for any Thing done unter the Warrant of a*Fuftice, notwith/land- 
ing any Defeet of Juriſdiction in the Juſtice, till after Demand of Peruſel 
and Copy of ſuch Warrant, and the Samt bath been refufed or negiected for fie 
Days after ſuch Demand ; and een ns be „ within fix. Months | 
after the Fatt. EEG A 

By 13 & 14 Car. 2. ch. 12. Chiftables, Headbiroughs au Tithing-mm; | 
out of Parſe, nay, together with the Ehurebibardens, Overſeers and ne i 
Inhabitants, make a Rate aud tur all Per ſons aobo are chargeable by 4.3 
ch. 2. (as evety Baer ms = of Lands, Tithes; Woods, Sc.) witch = 
being confirmed” Fwo Tuſtices, 2 Conſtable, Hendborouth or Tithing+ 
man may ley it Di and Bal of Goods. And if Conſtables; Head- 
Boroughs or Tren, die or go Ont of the Pariſh; tun Fuſftices of tbe Peace 
may make and Fear neu ores till the Bord of the Manor hold a Colrt-Leet, or 
till the next Quarter Seffions ;' abo ſhall approve of them, 'or- appoint others; 
and if any of thein continue above a Year, the Fuftives of the Peace may dif= 

| charge them, and put 1 in others till the Lord of the Manor holds a Cour t. A 

And / 27 G. 2. ch. 3. They ſhall be paid by the Treaſurer of the 
_ County, for carrying to Gaol Offendirs 2000 Have not ſufficient» within the 
County to bear the fame, ſuch rea / BiePeriees as one Jauer Ju er 

Warrant under Hund and Seal. 

Compns, 312. By 5 ; H. 8. ch. 6. and 32 H. 8. ch. 40. Phipficians and Sqratons of 
| "Lenten ball be excuſed, rom Paving the Office of /Conflable or ly: other 

Pariſh-Office. + FABIO? 299H EYE ad TH | 

= W. M. S. 1. ch. 18. Diſſenting Teachers qualified i Fs 70 ; 
tbe Af, are freed from Pariſh Offices. © And-all Diſſenters may execute the 
_ Office of High Conflable, Parr py hes why! ofber Pandebrat or Ward 1 
Office, by Dep 5 5 0 

By 6 W. 3. ch. 4. and 9 0. 1. ch. 8, Apotherates ore exempted on 
ſerving. Pari Officer . 
Y 10 & 11 W. z. ch. 23. A Perſin that hath taken tend proſecuted 
any Felon 10 Corwittion, or be to whom ſuch Proſecutor ball affian the Cer- 
Heats thereof, hall be excufed' from Parochial and bak Mees 2 the 

-Pariſh or Ward where the 'Feloty was 'tommutetd, 1: 

Of church. VI. Chureh-wardens are ancient Officers yearly dhdfin by the Conſent 

warden. of the Minifters and Patiſtiotiers, to look to the Church, Ohurch-yard, 

_ Com. and the Things that belong to both, to provide what is neceſſary 

1 Burn. tit. for the Performance of Divine Serviee, and to obſerve the Behaviour of 

1 the Pariſhioners concerning ſuch Faults as belong to the Eecleſiaſtical 

. Juriſdiction. If one ſits with his Hat on in Time of Divine Service, and 
21 Saund. 13, refuſes to be tincoveted, 80 Church: wardens may take it off. For tho” 
. „ they may preſent it in the 8 ritual Sour, et the! 1 N mean 
1 : 199. Time 8 ffer ſuch Irreverence. a i 52 ; 

bCan. 89, 90. They are Temporal Officers in the Pariſh ct plogds: in Beclefiaſtical 

Anno 1603. Affairs, (as "Conſtables are in Civil) to'be. *choſen-in Baſfer Week: by the 

2.306 $466 joint Conſent of the Miniſter and Pariſhioners, if it- may be; in which 

Caſe the Miniſter has 'ofly! a fingle Voce, a8 (every- 6ther i Pariſfibner. 
£1 Vent. 267. But by Cuſtom, the Miniſter ſhall chuſe one, and the Parifhioners anv- 

42 Roll, Abt. ther. And by Cuſtom the Pariſhionets may chufe bõth. . © Which 

272. Cuſtom muſt prevail againſt a Canon. „An Attotney, being choſe 

Church- warden, may have a Prohibition, by Reaſon of his Attendance 
on the Courts at Met minſter. They are to be ſworn by the Ordinary; 
and when they are choſen by Virtue of any Cuſtom, if the Ordinary 


2 | 2 5 refuſes 
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* refuſes to ſwear them, a Mandamus may compel him to it; tho' they * 2 Roll. Abr. 
may execute their Office before they are ſworn, | 234. 

The Authority and Duty of Church-wardens is either by Common Law, i 4 

or by Statutes. | | | Fl : 


1. By Common Law, Church-wardens, as ſoon as they are ſworn, are a; va; Ray. 
Corporation enabled to ſue and be ſued for the Goods belonging to the 1 70. 
Church; and if a Suit is begun in their Vear, they may proceed 2. Str. 852. 
in it after the Year is out. 5 The Church Goods ought to be in their tb. Les, 8 
Cuſtody. They are not capable of Purchaſing Lands for the uſe of the verb Church. 
Church, except in London by Cuſtom ; but they may purchaſe Goods re. 
and Chattles. Lands muſt be purchaſed in the Name of Truſtees. They! hn a 15 
may have an Action of Treſpaſs for ſuch Goods or Utenſils, 393. a 
taken out of the Church, as belonged to the Pariſhioners, tho? 1 32. 
the Treſpaſs was committed in the Time of their Predeceſſors. They N PE 
are a Corporation only as to the moveable Goods for the uſe of the! Cro. 145, 
Church; but not to have an Action for Goods of which they were i Ne 1 
never poſſeſſed. Chancery only can relieve them in that Caſe. There ch. * 2. 
fore Church-wardens are not enabled to fate by Feoffment, Leiſe for . 
Life, or for Years ; or ſuch other Things as have Continuance. Nei- 1 
ther can they make a Leaſe of Lands, given to the Uſe of the Church, Church- 
or act as Church-wardens, in any Thing concerning them. A Bond for PO. - 
the Pariſh-Money lent out at Intereſt, or to ſecure a Pariſh from keep See a Prece- 
ing a Baſtard- child, ſhould be made to the Church-wardens (or to them gun, bercef in 
and the Overſeers) by Name * [and not to them and their Succeflors] "Ig 
and they will be Truſtees for the Pariſh. It is faid that Church-war- 
dens are a Corporation enabled to ſue for any Thing belonging 
to the Poor of the Pariſh, as well as for any Thing belonging to the 
Church b. But they have no ſuch Property in the moveable Goods be-,._ . .., 
| longing to the Pariſh as to e ſell them, without the Conſent of the Pa- 8 

riſhioners and the Ordinary, For they are a Corporation for the Ad- poll. ch. 8. ; 


vantage of the Church, not to its Prejudice. If they waſte the Goods . 88 2 


of the Church, the new Church-wardens may call them to an Account 1 Dany. Abr. 


before their Ordinary, or bring their Action at Common Law. And the 788. 
Releaſe of one of the new Church-wardens will be no Bar to the Ac- 
tion. Both of them together cannot releaſe to the Prejudice of the 

Church. i | oe „ 

If any Thing belonging to the d Freehold of the Church is broken , Rol Abr. 
down, or if the Trees of the Church- yard are cut down, the Parſon or 337. 
Vicar (not the Church-wardens) ſhall have the Action. 

Further, their Duty by Common Law is to repair the Church, to make 
Rates, to make Preſentments, and to paſs their Accompts. Theſe Things 
indeed are of Eccleſiaſtical Cognizance, but neceſſary to be known by 
every one. e e EE e 
1. As to Reparrs, * They muſt keep the Body of the Church in Re- . 2 1.9. 7,5. 

pair, and the Seats belonging to it, as alſo repair the Mounds of the 653. 1 
Church- yard, and ſee that all be kept in good Order. For of common 1 Burn, 37, 
Right this ought to be done at the Charge of the Pariſhioners, becauſe 375 Ras 281 
they have the Benefit of worſhipping God in the Church, and of Burying £6 
their Dead in the Church-yard ; though they may by Preſcription. charge 

the Repair of the Mounds of the Church-yard, on a particular Perſon, 
by reaſon of his Eſtate. f The Parſon only hath Power to give leave to | 
bury in the Church; but the Church-wardens muſt be paid for repairing f W 357: 
the Floor, if the Grave is made in the Body of the Church. If any one * 


A a „ 
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claims a Ile for a aut place, he on muſt make: good the Pave- 
Bean + JJ 419v9 NOQH big Sd 07 g 216.4 at | 155 

If 4 Church falls down! the Pafflhibners are a rains to build ie. 

Re El Neither are Church-wardeng bound to repair the Ways which lead from 

0 + th&Pariſhionets: Houfesto the Church; except there! is a Cuſtom for it. 
[See for London, 22 Cari 2. ch. ry Lgnixq D bog cine Sn d anew: 

As they muſt repuir the Stats in the Body of the Church, ſo wirke 

Conſent of the Miniſter; they may place the Pariſhioners in thoſe Seats; re- 

ſerving ſtill to the Ordinary (becauſe the Church- warden; are Officers under 

him) @ Power to correct the ſame. For they are ſuppoſed to act by his 

» ; Inſt, 202. See becauſe he 8 originally hath the Piſpoſition of all the 
15 GSeats in the Church and Chancel. Fhe Church-wardens may have 
his Authorlty in themſelves by Cuſtom as in Louden; and par ticu- 

a " 66. Har Perſons may 'preſcribe- to Have a Seat, as belonging to them by Rea- 

ro. 35. ſor of their Eſtates, which Have been conſtantly repaired by them: 
See. 21 The Repairing of them is neceſſary to ſupport the Claim. One may 
pPreſoribe to an Ifle in a Church, to fit there with his Family to hear 
Divine Service, and to bury there. But the conftant Sitting and Bury- 
ing there, without uſing to repair it, does not gain any peculiar Property 
therein. H the Iſle hath been uſed to be repaired at the Charge of the 


| Pariſh in common, the Ordinary may appoint whom he eaſes to ſit | F 
there, notwithſtanding any Uſage to the contrary, 80 one cannot pre- 1 
ſcribe to a Seat, or to Priority, or a Place in a Seat in the Body of the WE” 


Church generally, without ſhewing, that he and all thoſe that lived in 
his Houfe have Time out of Mind ſat there, and alſo: repaired: it. Ne 
one can claim a Seat in a Church by Preſcription as; appendant or be- 
1 84. * *Jonging to Land, but it muſt be laid as belonging to a Houſe, in Re- 
8 ſpect of the Inhabitancy thereof ; tho' it hath: been br a4 2 that a Scat 
in an Ifle may be preſcribed for by an Inhabitant of another Pariſh. _- 
Tf the Cher banden erect or add any ew Thing, either as to che 
Fabrick of the Church, Utenſils, or Church- yard, they muſt have the 
| Conſent of the Pariſhioners. And if the new: Additions, are in the 
Church, the Licence or Faculty of the Ordinary is requiſite, as well as 
che Conſent of the Pariſhioners; for he is the Judge in. Law ef- what is 
proper and decent there; and in this Caſe, the major Part of the Pa- 
riſhioners cannot conclude him. In Matters of neceſſary Repaitrs, the 
x Ventr, | greateſt Part ſhall bind the leaſt: But if the major Part will not con- 
. ſent where the Repairs are neceſſary, the Churchwardens may repair 
| without their Conſent,- if upon Notice of Time and Place to meet, they | 
- refuſed to meet; or meeting, refuſed to make a Rate. And as the 
Church-wardens are to lay out the Money, they are anſwerable only for 
Deceit, not for Iliſchenien. if they lay out more Money than was 
 needful. 


nuf. 4%9, The Chanezl is to be repaired by. the. Rector or 8 by the 
2 4 N a 36. Cuſtom of England ; unleſs the Vicar is obliged to it by Compoſition, &c. 
2 Mod. 254. But a Rectory impropriate (being a Lay Fee) cannot be ſequeſtred by 
Id. Ny. 59. the Court=Chriſtian'\ for the Repair of the Chancel. By. Immemorial 
Ciuſtom the Pariſhioners. in the City of London repair tbe Chancel as well E” 
as the Body of the Church. Such a Cuſtom allo is in othet Cities and * 

the — where e are no Win ito be 9 for the _ of 3 
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2. Rates and n allo are to be dend vim to deu 1 Burn. 314. 
the Charge of Repairs. © The Rate ought to be laid upon every Occupier, 
of Lands within the Pariſh, tho! the Occupier lives in * another Pariſh ; a; Rep. 67. 
for he is a Pariſhoner for this Purpoſe, and may come to the Aſſemblies or 2 loſt. 702. 
Veſtries of the Pariſhioners hen they; meet to make a Rate. A Perſon Pop 659» 
living in one Pariſh, and occupying Lands im another, (hall not be charged 
for the Ornaments of the Church or Utenſils, Bells, Repair of Seats, for 
Bread and Wine for the Sacrement, Clerk's Wages, Viſiation-Charges, 
by Reaſon of thoſe Lands: fot the Perſonal Eſtates of the Iahabitants are 
chargeable for every Thing that cannot be referred to the Fabrick of the 
Church or the Repairs of the Church- yard, or other Matters which may 
concern the Free hold. Therefore ſome are of Opinion that Church- 2 Roll. Abr. 
Wasdee ſhould make two Rates j ont upon Lands and Houſes, fort what 289, 290 
concerns the Freehold of the Chuech, and another upon Perſonal Eſtates 
and Stock, to defray other Expences. But ks this Method Senken Con- 


ſuſion, ſo it is ſeldom practiſed. 7 
A Hamlet having a Chapel of Eafe, muſt pay to the Repairs of the ta. 66, 67. 


Mother- Church. 108709 Sd1406H ane tee 7 54. 
The Rates muſt be * — wich de Conſent of the bt. Part of the * 5 Rep: 67. 
Pariſhoners, 'Houſe-keepers, or Occupiers . Land. In Oder to which, Ko « $67, 
they muſt have Notice of a Veſtrys(a Rlace ſo called from the — — 4 
of the Miniſter kept there) and then alls chat are abſeot are to be con- 
cluded by the Majority of thoſe. that are preſent; who in .Conſtruftion 
of Law gate the whole Pariſh b. And if no-Pariſhioners at all appear after: Str. 1047. 
convenient Notice given tho Ohurchwardlens alone may make the Rate, 
and recover it in the Eculeſffaſticib Court, the Defeadant cannot ſhew 
that he is illepally or unsqually tated, in r Reſpect of the Quantity of his poph. 197. 
Land, as being rated for more than he has; or that the Land which he Ventr. 30s. 
hath i is ober- rated; or that the Rate Was needleſs ;- or that ſome Lands 
in the Pariſh are om#ted in the Rate. Some pretend that the Confirma- 
tion of the Arohdeacon is neceſſary, when _ en Part of thoſe projet 
wall not agree to the Rate. 
* By Cuſtom there may be Select v dſteiek, 6 a e a Numbot of per- 9 2 Str. 728. 
ſons choſen to have the Government of the n to maks Rates, to 
take the Accounts of Church-wardens- - + . 
Thoſe that pay no Church Rates, have not now Vote i in 1 . 
ting to it; except the Rector or Vicar, | becatiſe they, hoy the Free- 
Hold of the Church and Charch-yard in them, e af pockal Into to 
ſee that Rates be made to enable Church wardens to repair mg I& Ys 
A Taxation by the Pound Rent is the moſt eguftaple May, 700 not 
according to the Quantity of the Land. T 
By the Statue of Cireumſpecte proy'ig 13 Ed. 1. Rates 5 loft. 489. 
of Churehes, Church-yards, providing decent Ornaments for the Cekoration 
| of Divine Service; are allowed to be of Eceleſſaſtical Copnizance. © ON ns 
By 4 & SW. M. ch. 12; Where-Churches in Cities and Towns Corporate 
are united by Virtue of the Statiite of 19 Car. . ch. 3. and one of them is de- 
 molifhed, the Pariſhioners of the demol:foed- ein all pay ts the: Repair of . 
the other Church, and the Ornaments there tion as the Archb.. 
ſhop or Biſhop! that made the \ Union foalt Ag; and for wank of fugh 


_ dirt#tron, ſhall bear ane bird Furt. [Se 10. Am; eb. 41] So 
By 7 & 8 W. z. ch. 34. Where a Quaker refuſes to pay am bree h. 
Rates, two next Fuſtices of the Peace may ſummon him before them, and 
ſettle what i is due, and make Order, for Payment thereof if the Sum be under 
2 ren 


— 


itt. iti. he. — 
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ten EY ; and upon | Refufal to obey the a one 85 58 may by War- 
rant levy the Money by Diſtreſs. [See 1 Geo. 1. cb. 6. ] $f 


1 Burn tit. 2. The Duty of Church-wardens alſo is te preſent or beet to o the 
3 Sec. Ordinary all Things preſentable by the Eccleſiaſtical. Laws, which relate 
3, 4, 5 6. to the Church, the Parſon, and the Pareſhtoners. The Articles delivered 
to the Church- wardens are for the moſt Part founded upon the Book 

of Canons agreed on in the Year 1603, and the Rubricks of our Liturgy. 

They are bound to preſent Crimes and Offences, not only from their 

3 C10. 291. own Knowledge but common © Fame; that fa every Scandal that gives 
' Offence may be puniſhed: The ordinary tendered an Oath to a Church- 
f1Ventr. 114. warden, to preſent according to the * Articles, which he refuſing to take 
was excommunicated ; upon which a Prohibition was granted, becauſe 

ſome of the Articles might comprehend Things out of the Eeclefiafticol 

Vent. 127. Iuriſdiction. But if the oath is To make Preſentments according to the 
King's Ecclefiaftical Laws, and the Articles are offered by Way of Charge 

and Direction, no Prohibition ought to be granted. In larger Pariſhes, 


Sideſmem (anciently Synods Men, otherwiſe called Quęſi- men) are annually 
choſen to aſſiſt the Church-wardens in their Enquiries and Preſentment of 
Offenders to the Ordinary. A Rector, Vicar, (or Curate in their Abſence) | 


b 2 Ventr. 
1 Burn. tit. 


a 4. Laſtly ; By the Commute Lone Charch-wardbne ars at an Fad:of the 


wardes Year, or within a Month after at moſt, upon Notice beforehand, to give 
Sect. 4. 


43. may make Preſentments, but they ought to be upon their * Oaths. 


© Can. 89. an Account of their Receipts and Diſburſements to the Miniſter and 


| Pariſhioners, and deliver what remains in their Hands to the Pariſhioners, 


or to the new Church-wardens. If they refuſe, they may be preſented 


at the next Viſitation, or the new Officers, or any of the Pariſh that have 
Intereſt, may, by Proceſs, call them to Account before the Ordinary, 


121. 


1 Mod. 95. Church-wardens may ſue them by Writ of Account at Common- Law. 


If their Receipts fall ſhort of their Diſburſements, the ſucceeding Church- 
wardens are bound to pay what is due to them, and account it amongſt 


their Diſburſements to the Pariſhioners at the End of the Lear. When 


2 Str. 974 they have faithfully accounted, and their Account is allowed by the Mini- 
ſter and major Part of the Pariſhioners preſent, it ſhall not afterwards 


1 2 


be in the Power of any to make them account again, unleſs ſome. Fraud in 
their Accounts is afterwards diſcovered. 


Note, That tho' a Pariſh ſtands in two or Rt Counties, yet the Au- 


thority of Church-wardens is the ſame in every Part of it, as if the 


the Pariſh had been only in one County. For they being . 
Eccleſiaſtical Affairs muſt follow the Diviſion of the Eeclefiaſtical Ju- 


riſdiction into Dioceſes, Archdeaconries, Deaneries, Pariſhes. And conſe- 
quently muſt attend at the Viſitation (whether of the Biſhop, Archdeacon, 
or other Ordinary) to give an Account of the due Execution of their 


Offices to that Biſhop or Archdeacon, &c. in whoſe Dioceſe or Arch- 


deaconry, &c. the Pariſh - Church does ſtand; that being the Place where 


the Pariſhioners are united, and to which the. Buſineſs of the Church- 


| wardens does almoſt wholly relate. But Conſtables and Tithingmen be- 


longing to the Temporal Juriſdiction, muſt follow the Diviſion of that 


Juriſdiction into Counties, Hundreds, Tithings. And therefore where 
there is a Hundred or Tithing in two Counties, there muſt be different 
Conſtables and Tithingmen, 3 in tha th Pariſh, 3. and they muſt 


a4ccount 


— 
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#1 Roll Abr. and may there make their Exceptions againſt it; 4 or the ſucceeding 
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Pariſh. If a Pariſh extendeth into two Counties, the Overſeer ſhall not 
divide themſelves, but ſhall execute their Office in all Places within 5'5: 


fore the Reformation, the Poor were maintained by Offerings and Obla- 9-5: 
tions of pious Men, and by the religious Houſes, | 


CHAr. 7. Laws of England, 93 


account for the Diſcharge of their Offices at different Aſſizes and at dif- 
ferent Seſſions. Overſeers of the Poor and Surveyors of the Highways 
are not Officers at Common Law ; but placed in Pariſhes and Towns by 
Statutes. W Ove TERS" | ok 

By 3 W. & M. ch, 11. In all Actions to be brought in the Courts of Weſt- 
minſter, or at the Aſiſes for Money miſ-ſpent by Church-wardens or 
Overſeers, the Evidence of the Pariſhioners (other than ſuch as receive 
Alms) ſhall be admitted, 


2. The Authority of Church-wardens by Statutes is to preſent Recu- 
ſants, to levy by Diſtreſs one Shilling to the Uſe of the Poor of the Pa- 
riſh for every Offence upon all ſuch as come not to Church on every Sun- 
day or other Days appointed to be holy, (except Diſſenters qualified ac- 
cording to 1 V. G. M. Sep}. 1. ch. 18.) and on all thoſe that do not 


_ abide there till Divine Service and Sermon is ended; and on all thoſe that 


do not behave themſelves orderly and ſoberly while they are in the Church. 
[See 1 El. eb. 2.] To apprehend-thoſe that diſturb the Miniſter, and 


bring them before a Juſtice of the Peace; to execute Warrants, and levy 
Forfeitures againſt thoſe that profane the Lord's Day in Paſtimes, Tra- 


velling, Tippling;. and for Drunkenneſs, Curſing and Swearing, ſedi- 


tious Conventicles, and for not reading Prayers once a Month; or againſt | 
thoſe that do not bury in Woollen ; to join with the Overſeers of the Poor 


in making Rates for the Relief of the Poor, and to ſet poor People to 


work, and to regiſter their Notices of Settlement in a Pariſh ; to take Or- 
der about Baſtard-Children, to collect the Charity Money upon Briefs or 


Letters Patent, and to atteſt them, to ſign (together with the Miniſter) 
Certificates of Receiving the Sacrament of the Lord's Supper by Perſons 


bearing Offices civil or military ; to. make a Tax for the Deſtruction 


of noiſom Vermin, &c. 8 3 
Note, That notwithſtanding this Authority of Church-wardens by 
Statutes, yet Warrants are generally executed by the Petty Conſtables. 
[cee who are exempted from Serving in Parochial Offices, ſupra Tit. 


5 Conſtables, at the End.] 


By 7 ja. 1. ch. 5. and 21 Ja. 1. ch. 12. Church=wardens and Overſeers 3 Cro. 285, 


of the Poor and their Aſſiſtants, in Actions brought againſt them for any 


Thing done in the Execution of their Office, may plead the general Iſſue, and 
give the ſpecial Matter in Evidence, and ſhall be allowed double Cofts ; and 
the Action muſt be laid in the County where the Fadt was committed. ; 
FFF N Of Overſeers 
of the Poor. 


VII. Overſeers of the Poor are publick Officers created by Statute, (viz.) 


nated yearly in Eaſter 


of the Peace; (one rum.) They muſt be ſubſtantial * Houſe-holders, Poor (over- 


8 


> 


. 1 LEED 11 14 F | : | to 365. 
Week, or within a Month after, by two. Juſtices * 54 tit. 


and are ſometimes two, three, or four, according to the Largeneſs of the ee to 
from 502 to 


4 1 


the Pariſh ; .tho' the Juſtices within their ſeveral Juriſdictions ſhall re- 1 Ts Rays 
ſpectively nominate them, give Warrants to levy Taxes unpaid, Sc. Be- w Bal. ch. 7 ;3 


1 Burn. 246, 
247, 443» 


| = | — 453. 
Mandamus to appoint Overſeers where there never Was any before, 1 Wilſon 138. A Single Overſeer appointed, tho” 


| Stat. 43. Eliz. ſays that 4, 3 or 2, may be appointed, but ſays nothing of Oze. 1 Wilſon, 128, 


Church-wardens by this Statute are called Overſcers of the Poor, and 


are to join with the Overſeers to make a Poor's Rate, But the Church- 


B b | wardens. 


94 An Inſftituteof the Book I. 


wardens having diſtin Buſineſs of their own, do „ uſually leave the Care- 


of the Poor to the Overſeers ny 3 ; tho ancicntly they were the ſole 


Overſeers of the Poor. 
ah og And by 13 and 14 Char. 2. ch. 12. Two or more Overſeers of the Poor 
ef ou ſhall be appointed in every Townſhip or Village, and fuch Townſhip or 
; Village ſhall provide for their own Poor; and the Powers given by 43 Eliz. 
to be executed in Pariſhes, are extended to all Ti ownſhips and Villages, whe- 
ther parochial or extraparochial, not only within the Counties therein peo” 
cularly named, but alſo in all other Counties. 
For the better Underſtanding the Nature of this Office, let us examine 
what Sort of Poor the Overſeers are to provide for; their Duty in ſetting 
the Poor to Work, and in making Rates, as alſo their Duty in N 
. their Accompts. 
1. It may happen that the Overſeers are to provide for three Sorts of 
2 Dalt. ch. 73. Poor; 1. 2 By Impotency ; as Infants, the Aged, the Decrepid, the Blind, 
I Sick, the Lunatick or Idiot. Theſe the Overſeers are to provide for. 
2. By Caſualty ; z as Houſe-keepers ruined by Fire, Water and Robbery, 
Suretiſhip, or by Decay or Loſſes in Trade, or a poor Man overcharged 


with a Number of Children. Theſe, having Ability, are to be ſet to 


Work; but if not able to live on their Work, they are to be relieved 


with Money. 3. By Prodigality, and Debanchery ; as idle Perſons, Pil- 


ferers, and Strumpets. Theſe are to be ſent to the Houſe of CorreQion 
to be put to hard Labour to maintain themſelves, without being charge- 
able to the Pariſh, However, if they are not ſent to the Houſe of Cor- 


rection, they are not to periſh for Want ; but Work muſt be provided. 
for them. And if they become impotent by Sickneſs, or if their Work 


will not maintain them, there muſt be an Allowance by the Overſeers, 
for their Support. 


e Dalton, ch. b The Overſeers are to provide an Houſe FOR Habitation for the im- 


73.528 potent Poor only. But if others want Houſes for Habitation, the Ju- 


ſtices uſally make them weekly ſuch Allowances in Money, as may 


ſupply that Want; thereby forcing the Overſeers to provide them an Ha- 


bitation to leſſen the Allowance. 


Overſeers ought to be very careful. i in inquiring whether the Poor that 


demand Relief of them are ſertled within their Pariſh; or within their 
Juriſdiction. If not, they muſt endeavour to remove them to their pro- 
per Pariſhes. 


: 3 Burn. tit. Pcöor Perſons gain a Settlement in a Pariſh, 1. By Birth, if Baſtards 


Poor. Sea. 2. or Vagrants; but the Settlement of a legitimate Child is that of its Father 


Of Settl 
5 e (or Mother, if the Father's Settlement is unknown) until ſuch Time as 


30fRemovals. the Child gains a Settlement of its own; and this as well after the Death 


See Burrow's 
eee, during the Life of its Parents*. But if the Settlements of its Pa- 


Caſes in 4. rents are unknown, it then gains a Settlement by its Birth. * A Ba. 


e Str. 580. ard muſt be with the Mother at the Charge of the Pariſh, whilſt a 


2 Ld. Ray. 


1332. 8. P. Nurſe- Child, till ſeven Years old, and afterwards be ſent to the Pariſh 
2 Str. 746. where born to be provided for; 5 the Mother or reputed Father not being 
2 Id. Ray. able. As for Children born in common Gaols and Houſes of Correc- 


1473. 8. C. 


Halt. ch. 73. tion, their Parents being Priſoners, they are to be maintained at the 


p. 165. Charge of the County. But this can only mean during the Confinement 


2 of the Parent, and ſo long as it is neceſſary for the Child to remain with 


1633. her for Nurture; for they do not by ſuch Birth gain a Settlement there, 


88 90. even if Baſtards : And ſo the Place of the Mother's Settlement and 
e Dalt. ch. 73. 


p. 169. 167. not of the Birth, is the Settlement of a Baſtard born in a Place by Col- 


+ 2 Bulſt, 358. luſion, 
18eſl. Cal. 94. | 
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ing a Share to the publick Taxes or Levies of a Town or Pariſh * [not to 8 


2 
— 


CHAP. 7. Laws of England, e 97 


N 


3 


luſion, or born after the Order for Removing the Mother is made out, 
or born while the Mother is removing under an Order, or born after the 
Mother's Removal, and before or pending an Appeal therefrom, or born in 


a State of Vagrancy, by 17 Geo, 2. ch. 5. and Obſerve there, who are to See Burn's 


be accounted Vagrants ; The Manner of their Conveyance to the Place * 
of their Birth, Cc; 2. By Continuance for forty Days in a Pariſh, to be 
accounted from Publication of Notice in Writing, which he or ſhe ſhall 
deliver to the Churchwarden or Overſeer of the Poor, with Notice of- 

the Houſe of his or her Abode, and Number of his or her Family ; 
which Notice ſuch Church- warden or Overſeer ſhall read or cauſe to be 

read immediately after Divine Service in the Church or Chapel of the 
Place the next Lord's Day, and ſhall regiſter in a Book kept for the 


Accounts of the Poor, on Pain of forty Shillings to the Uſe of the Party 


grieved, [See 13 & 14 Car. 2. cb. 12. 1 Ja. 2. cb. 17. 3 V. & M. cb. 
11. ] 3. By executing a publick Annual Office in a Pariſh or Town on, Salt. 536. 
his own Account, during one whole Year. 4. By being rated and pay- 1 Str. 411, 


v 2 Str. 1023. 


the Scavenger or Highway, 9 G. 1. ch. 7. nor to the Duty on Houſes and 2 $all.. 478, 


Windows, 21 G. 2. ch. 10.) F. If any unmarried Perſon, not having 523. 


Child or Children, ſhall be lawfully hired, unleſs to a Certificate Perſon, 
| who has not gained a freſh Settlement there, for a Near, and ſhall con- 


tinue in ſuch Service for a Year, it ſhall be deemed a good Settlement. 


6. Being bound an Apprentice, unleſs to a Certificate Perſon, Sc. and 


inhabiting in a Town or Pariſh ©. [See 8 Ann. ch 9. and g Ann. ch. 21.]* 2 Str. 849, 


7. Renting a Tenement of the Value of tex Pounds a Year. 8. Having 


a Houſe or Land of their own, tho' under ten Pounds a Year? „Not by 2 Str. 1131; 


Purchaſe, 1, e. F bought by the Pauper *, unleſs the Conſideration amount . 97, 608, 


2 Str. 983. 


to thirty Pounds, 9 Geo. 1. ch. 7.] 9. By Wandering and Begging in a © Rar 
Pariſh without being apprehended, where the Place of their laſt legal and Kentiſpu- 


Settlement or Birth connot be diſcovered, [See 17 G. 2. ch. 5.] 10. S905 4 Hu. 


Woman by Marriage to a Man makes his Settlement, if he has one, her 2 


own; and ſhe cannot during the Coverture, gain any Settlement diſ- 
tinct from her Huſband, even tho' he have none; but if the Huſband 


has no Settlement, her Settlement before Marriage ſtands h. 8 John, 


All theſe Caſes gain a legal Settlement; ſo that if any poor Perſon S *PPing, and 


| i : St. Buttolph, 
was ſettled in a Pariſh by any ſuch Means, not having come into Peper 


ſuch Pariſh with a Certificate as after- mentioned, and hath not gained Hil. 28 G. 2; 


a Settlement elſewhere ſince that Settlement, be is under the Care Point. 
of the Overſeers of the Poor of that 3275 where he laſt gained 


ſuch a Settlement, if he falls into Poverty, and wants Relief, And 
where he himſelf is ſettled, his Family muſt follow him. But in the 
_ Caſe of Apprentices and Servants, their laſt Settlement is in the Place 
where they ſerved the laſt forty Days. And obſerve, That in all the 


above Caſes, except the iſt, gth, and roth, there muſt be Reſdence with- 
in the Place in order to gain a Settlement; and that for forty Days, un- 
leſs the Perſon reſide on an Eſtate of his own e, or rent a Tenement 3 i 

h r 11317 
ten Pounds a Year . For, 8 


983. 
By 13 & 14 Car. 2. ch. 12. yon Comblaint Fe the Churgh-wardens or; Sie 608. 


| Overſeers within forty Days after any Perſon ſhall come to ſettle in any ie 
riſh, on any Tenement under ten Pounds a Tear ; two Juſtices (one Quo- 


1 Str. 57. 


rum) may by Warrant remove him (that is hkely to become chargeable to the 


Pariſh) to that Pariſh where he was laſt legally ſettled, either as 


2 Native, Houſoelger, Sojourner, Apprentice er Ser vant, for the Space 


2 


Book I. 


of forty Days at the *=Y unleſs be give Securi 'y 70 di N the Pariſh. 


Perſons grieved may appeal to the 9 [See 9 Geo. 1. 
chap 7.] Aae 


a 17. and 3 W. & M. ch. 11. The ſaid forty Days 


are to be 2 nat from the Time gf his coming to inhabit, but from the 


Time of the Publication of Notice in the Church (as before-mentioned. ) But 
the executing a publick Annual Office in he Town or Pariſh, Payment of 
publick Taxes in the Town, Hiring of an unmarried Perſon for a Year, 
with Continuance in ſuch Service accordingly, and being bound an Appren- 
tice, [by 31 G. 2. ch. 11. by any Deed, Writing or Contract legally ſtampt, 
altho' nat indented} are declared to be Settlements, tho" no 2 Notice 7 
Writing be delivered and publiſhed. 
But tho' poor Perſons have gain'd a Settlement in a Pariſh, none are to 
be relieved whoſe Names are not regſtered in the Pariſh-Book, with the 
Time when they were firſt admitted to have Relief, and the Occaſion of 
their Neceſſity. And no other ſhall be allowed to receive Collection, but by 
Authority under the Hand of one Juſtice of the Peace, or by Order of Sefa 


ions; ; except in Caſes of peſitlentral Diſeaſes, Plague or Small. Pox, bap- 


pening upon them or their Families; where fach Authority | 7s not Le- 
o 

By 9 Geo. 1. ch. 7. No Tuftice all or der Relief, until Oath bo make. 
of ſome reaſonable Cal, _ that the Perſon has applied to the Pariſh; 
and until the Juſtice hath ſummoned the Overſeers. And ſuch Perſon ſhall 


be entred in the Pariſh Book and receive Collection fo long 45 lle Cauſe for 
Relief continues, and no 9 . 


By 8 & W. 3. ch. Poor Perſons that receive Relie ſhall, | 
on ah right Shoulder of the ler Garment, wear a large Roman P. with 
the firſt Letter of the Name of the Pariſh or Place where the faid Perſon 
inhabits ; the poor Perſon refuſing to wear ſuch Badge, may by Order of one 
Juſtice 2 ſuſpended from his Allowance, or committed to the Houſe of Cor- 
rection: And if any Church-warden or Overſeer relieve any ſuch poor Per- 


ſon not wearing ſuch Badge, and be thereof convicted on the Oath of one 
Witneſs, before one Juſtice, he forfeits twenty Shillings, to be levied by Di 


treſi and Sale of Goods, one 9 to the Informer, the other to the Poor Ul 


the Pariſh, 


And if any Perſon l come into a Place to inhabit, and deliver a Cer- 
tificate to the Church-wardens or Overſeers of the Poor of the Place where 
he comes, under the Hands and Seals of the Church-wardens and Overſeers 
of any other Place, or the major Part of them, atteſted by two Witneſſes, 


thereby owning the Perſon mentioned in the Certificate to be an Inbabitant 
 tegally ſettled in that Pariſh or Place, ſuch Certificate being allowed and 


Subſcribed by tuo Juſtices of the Peace, ſhall oblige ſuch Pariſh or Place ta 
receive and provide for him and his Family whenever they ſhall become 
chargeable to the Pariſh or Place to which ſuch Certificate was given; and 
then, and not before, he and his Children, not having otheraciſe acquired 4 
legal Settlement there, may be removed to the Place from whence Juch Cer- 


. tificate was brought. [See 3 G. 2. ch. 29.] But, 


By q & 10 W. 3. ch. 11. No Perfon, who halt come into a Pariſh 


by a Certificate, ſhall by any Aft whatſoever gain a Settlement in ſuch 


Pariſh, unleſs he ſhall bona fide take a Leaſe of a Tenement of the Value of 


2 1 Str, 502, ten Pounds a Year a ; or execute ſome annual Office in ſuch Pariſh, being“ 


ah placed in * Office. | 
4 e And 


# 
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E's by 12 Ann. St. 1. ch. 18. hpprontices or bired Servants to Per- 
ſens coming into 4 Pariſh by Certificats, and not afterwards having gained 
4 legal Settlement there, ſhall not guin Settlements 7 fuch Apprenticeſhips or 


Services. © | 

The Overſeers having been informed what Sort of Poor are to be 
provided for, and what Things-: are POE. to, make fuch Poor capable 
of Relief; It ! 18, ; 


2. The Duty of Overſbers to ride for the Poor by ſetting them to 
Work, by making Rates for that Purpoſe: | For, 


By 43 El. ch, 2. Overſcers muſt 485 the Poor 5 Work by a Taxa- 


tion, or by making a Rate upon every Inbabitant, Parſon, Vicar or other, 
and upon every Occupier of Lands, Houſes, Tithes, Coal- Mines, or ſale 
able Underwood; within the Pariſh, to raiſe a convenient Stoch of Flax, 
Hemp, Wool, Thread, Iron, &e. to ſet the Poor to Word; to reliebe the Im- 


potent and other Poor not able 7 work ; to EG out Children, 10 be _ 
prentices, e N 15 4 x1 


* 


In which Statute, the nner of the Tanatioh, 8 Aſſeſſment of the 214. Ray. 


Father, Grandfather, Mother, Grandmother, and Children of. every poor 5.17 33180. 
Perſon, the Manner of levying t the Tax, the Power of Juſtices of the 2 Ld. Ray. 


Peace in Corporations, the Liberty of Appeal to the Quarter-Seffions 


1280. 


upon Grievance, the Power of erecting Cottages for the Poor that are * 


aged and impotent, are ſet fort. 

By 17 Geo. 2. ch. 3. The Church-wardens and Overſeers of. the Poor 
are lo give publick Notice in the Church, of every Rate for the Relief of the 
Poor, allowed by the s the next A after the ſame ſhall be al- 


5 Irwed, and no Rate ſhall be eſteemed valid, fo as to collect the ſame, unleſs ſuch 


Notice be given. The Inhabitants may inſpe&t the Rates, and have Copies of 


them, paying Six-pence for every ceny four Names. 1 Y twenty 75 


Pounds, for refuſing Inſpection or Copy. 


By 17 G. 2. ch. 38. Succeeding Ounrfecrs\ are to levy all Arrears, and 
thereout reimburſe their Predeceſſors. Perſons occupying any Houſe, out of 
 #ohich another has removed, or which at the Time of the Making the Rate 


was empty, the Perſen removing and the. Perſon occupying ſhall pay in Pro- 


portion to the Time they reſpettively occupied; to be aſcertained by two 
Juſtices in cafe of Diſpute. Rates may be levied in any other County into 


25 a Pariſhioner ſhall remove. 

By 5 G. 1. ch. 8. Where any N 7's Child or Children ave le eft by their 
 Husbands, Fathers or Mothers? upon the Charge of the Pariſh, 
Churchwardens or C verſeers of the Poor of ſuch Pariſh, by | When 


from any two Juſtices of the Peace, may ſeize ſp much of the: Goods and 


Chattels, and ſo much of the annual Profits of the Lands and Tenements of 
ſuch Hushand, Father or Mother, as ſuch two Juſtices ſhall direct, for the 


Diſcharge of the Pariſh, and for the Providing for ſuch Wife or Child. 


Which Warrant being confirmed at the next Quarter-Seſfſions, the Juſtices 


| there may make an Order for the Church-wardens or Overſeers to diſpoſe of 
fo much of ſuch Goods and Chattels by Sale, and to receive ſo much of ſuch 
Rents and Profits, as ſuch Juſtices 2 think fit. 

By 3 Car. 1. ch. 4. The Church-wardens and Overſeers of the Poor, 
with the Conſent of two Juſtices of the Peace (one Quorum) within their 
 reſpetrve Liberties may ſet up any Trade for ſetting the Poor to Work. 


Where there is no more than one Juſtice of the Peace, it may be done with the 


A ent of that one Juſtice. 


And by 9 G. 1. ch. 7. Church wardens and Overſeers may, with the 
Conſent of the major Part of the Pariſhioners aſſembled in Veſtry, Arc. 


C- 
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or hire any Houſe or Houſes in che Pariſh; 4% conthutt acts any Perſe 
to lodge, maintain and employ the Poor, or contrutt with the Church-wwar- 
dens or Overſeers of any other Pariſh for "the Lodging. Maintenance and 
Em ployment of the Poor of ſuch other Parifh ; of tao Pariſhes or Town- 
Bi 'þs may, Wi th {be 4 of one Jullice, Agniſted under his Hand and 
Seal, unite in Purchaſing „ Hiri ing a 0 þ Pooh Hh, and there Lodging and 
Employing their Poor. rd if an y poor Perſons refuſe to be kept in'fuch 
* Houſes, they are, to be » pit out of the Pariſh B E, and tot al 60 rocerve 
Rehef. [See 13 &'14 Ch; ar, 2. (b. 12, ante! M1 54695 
For the fagther! Maintenance of the Poor, there are her und Ponfer= 
tures payable t their Uſe, in the Statutes. Concerning g Ale-houſes; Ale- 
houſe-keepers, ] ppling and Drivokenneſs, Clothiers, Exciſe, unlawful 
Games, taking and 4 5 ihe Game, Sabbath⸗ breaking, the Poor, pro- 
fane Curſing and S Seck ins. H Hays, ee anch Meaſutes, Bag 
in Wool en, Sc. 9 4248 | | 16 
By 14 El. ch. 5. and 43 El. eb. * A Tax; ts 7 be made for Woe Sol- 
| dic and Mariners, Pry LI Ke, (ay 
By 43 El. 7 4. Gommul/i 800 are lber df 70 inquire of Miſempley - 
ment. 5 Lands or G gods given. ofpi Pars or. For Fele ＋ poor 19 70 
© Schools, of Kearning and other, e el . alf of 
[See 4 Ann. cb. 14. An 4 for tbe better Collefiing 'Charity- Maniy 
on hoe by. Letters Patents and Prog: . in "Relation to Yak 
Charities]. PEE | 2 
3.10 if the Overkeer' 8. Duty to paſs His de. Eibe 
Mo) 75 y 43 El. cb. 2 The Overſeers muſt within four Days offer the End 
of their; Tear, and. 37.0 other Overſeers nominated, ws. and yield up 1 
7900 Juſtices, of the, Peace (one. Quorum) an Account, and pay the Mony th 
their Hands id heir Succelſors, in Pain of taventy Shillings, and Commit- 
ment to Gaol. See 30 Cas. 2. ch. For their Account concerning Bu- 
rials in Woollen, &c.]. pen one Piri extends into ſeveral” Counties * 
e the Overſeer ſhall render an Account 7 the Juffices or bead o 
ficers 775 bath. 15 ee 


W 


— 74 1 
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. & h. 952 nne, an, Overſeers wy the Ber, 
I Rat Days 4 ter ot ber. Overſeers of be appointed to ſucc Wy] 
them, Aal, upon pain of Commitment, deliver to the ſucceeding Overſeers a 
true Account figned by them of all Sums received, or rated and not received, 
and of all Goods and Materials in their Hands or in tbe Hands of 'the Poor, 
in order to be wrought, and of all Monies paid by them, and pay and deliver 
over, all Sums, Goods and Things, in their Hands, 10 the ſucceeding Over- 
feers;; the Account to be verified on Oath before a 5 Yuſtice. Pariſhoners pay- 
ing Six-pence may inſpect the Account, and Paying Six- Pence for 0 three 
hundred Words may have Copies. 3 
Zy 3 W. & M. ch. 11. The Ebidenct of Pariſhioners, except ſuch as 
receive Aims, Joall be ale on 0 ons ST 7 7 mij ut 9 Over- 


Of 8 VIII. Surveyors of the hs + 8 4 5185 are EY by Statue. 


he High- 
or and are Officers of a Pariſh or Place appointed to repair and keep in Re- 


1 Black. Com. pair the Highways Sc. a There are three Kinds of Ways. Ter, a 


357.9. $40 Footway only. 2 (from, Agendo to drive) a Foot and a Horſe-way 


tit. Highways too. This is vulgarly called a Pack and Prime or Drift-way, Via or 


per totum. Aditus, a Foot-way, Horſe-way, and Cart-way. Now any one of the 


2 _ > Ways before-mncoricned may properly enough be called the 77ghway, if 


per .otum, COININC 
4 1 Inſt. 50. a. See of Nin poſt B. 2. ch. 2. 5 
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common to all the King's Pegple,, And ſo may a b River 1855 common * 2 Init. 38. 
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particular Benefit of the U e ſuch a Pariſh, &c, Theſe ought 


1 
3 


398 © 6 Who / 19H. 3(1T WIT af 

5 99 communicate with, the 
depend much, upon Reputati 

hat nothing more particularly can be determined Abo 

hold of the Soil; either the Lord of the Manor às Part of his 


Hath other Lands adjoiving to,it, It is called the. King's Highway, not 

2 Privilege which 

: A TIT * a 1 | Saen e A High- 

ea is da dhe derne the Min > e Peep ee 
but a Liberty. of Paſſage. EP 3 o N eh LAY Nr h o 
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The Freehold and Profits of a Way that leadeth into the Pields are in 
him that hath Land next adjoining, ., OD 
An ancient Highway cannot be changed without the King's Licence, .; Cro. 266; 
upon a Writ, of Ad guad Damnum: [See N & 9. 3, 85 16.] Bot though 7. 
I ſay, that Drift- ways and Cart- ways are DOE the Sütveyor's Cate, it 
' muſt be underſtood that he is not bounc CS them, d If any are a 1 Roll. Abr: 
obliged by Preſcription generally in reſpect of the Tenure of their Lands, 399 = 
or by Encloſure of Lands adjoining, to repair them, ot any Part of them. 1g; 186,25. 
By Encloſure, the Subject is hindred from going upon the Land when © 
the Ways are bad, For if there is a Highway, and the Way is miry 
and deep, the King's Subjects may go upon the Ends and Outlets of 

Lands adjoining (the Way lying in an open Field, without being en- 
cloſed). for theſe Out- lets are adjudged to be Pareel of the Highway. 

The King's Subjects muſt have a Paſſage, and are not forced to go upon 
the miry Track; from whence, it follows, that if the Lands adjoining 
a (own with Grain, the King's Sele in this Caſe way go upon th 

M. | 


Of Common Right, or by Common Law, the Occupiers of Lands in 
the Pariſh ought to repair the Highways ; and no Agreement with any 
Perſon can take off this Charge, which the Law lays upon them. 
The Statutes in Aid of the Common Law ſet forth the Manner of 
Chujing Surveyors, and their, Qzalifications ; their Duty in Ripairing High- 
ways and Bridges; their Duty in gathering a Rate Fol what Phfpote and 
their Duty in paſſing their Accounts, &c. and are now reduced into one Sta- 
Mole; That Perſons in Holy Orders -are, adjudged to be within the « 1 Vent. 273. 
Parview of theſe Statutes, by Vitae of the general Words; (viz.) every * Lev. 130. 


* 


: 
\ 3 


© 


Houſbulder, Inbabitant, Pariſhioner, he that keepeth a Draught, &c. 

In the Statute of 43 El. concerning the Rate for the Poor, Tithes are 
expreſly mentioned, to which the 3 V. & M. ch. 12. concerning the 
Highways, does refer. „ 
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Nyte, That as to Brideerin the- Highways -and -not dag to hs 


b 2 Inſt, 700 Highways, b the whole County (not the Pariſh) is to repair them by the 


N Common Law. But Owners of Land may be charged, by reaſon of the 


366. Jenure of their Lands, or by - Preſcription ; but not otherwiſe. Perfons 


1 Danv. Abr. Spiritual or Temporal, Corporate or not Corporate, are bound to repair 
bat Bridges, by reaſon that they and thoſe, .wi>2oſe - Eſtate they have in — 
Lands or Tenements, are bound in Reſpect thereof to repair the 
And as to Prefeription, Bodies Politick are bound by a general "EN xr 
tion only, becauſe they are local, and have a perpetual Sacceſſion: But 
natural Perfons cannot be pound by the Act of the Anceſtor without 
Binding and Aſſets, or ſome ſpecial Reaſon. A Man cannot be charged 


<feeof Anceſ- by à general Preſoription to do what his Anceſtors have done. 80 — 


tor ws 1 a private Peron may be obliged ts. repair: a, Bridge by reaſon of Tenure, 
| GO but not by reaſon” of Preſcription: Hy; whereas a Body P olitich an be 
„See B 2. bound either by reaſon of Tenure or Preſcription d. 


ch 3. pol. If Part of a Bridge lies in a Franchiſe out of the C ny Hole ab the 
5 Franchiſe muſt repair that Part, and the ere the other hone fon ” 


it is if it be in two Counties. 


If a Man maketh a Bridge for 9 common Good, be i is not . 
to repait it; or if a Biſhop hath of Alms once or twies repaired a Bridge, 


it bindeth not; but it is Evidence againſt him that he ought to do it 


of Right, until he prove the contrary, But if Time out af Mind he 


and his Predeceſſors have repaired. it of Alms; this ſhall bind him to it. 
e 13 Rep. 33.5 If one hath Toll (called Pontage) fot Men Aud Cattle paſſing over a 


Bridge, he muſt have that Right by Preſeription or Statute; and in Lieu 


2 alt. 701. of the Toll, he ought to repair it. None can be compelled to make 
a new Bridge, m: chere Was never wad eee, but by. Act of 
Parliament. 9 181 

Thus it is by the Combs 25 But, 


0 76 By 22 f. 8. ch. 5. Four Juſtices (one 1 halt m e 11 


quire, hear and determine the Amopances of Bridges, and of Highways af 


the End of ſuch Bridges, and ſhall charge ſuch as ſhould repair them. And 
d where it cannot be known what: Hundred, City, Town, or Pariſh, Perſon 


certain or Body Politick, ought to repair them, they ſhall be repaired. by 


the County or Riding, City or Town Corporate, wherein they are. fituated. 


And if they are ſituated in two ſuch Precintts, the Inhabitants there ſha!l 


repair the ſeveral Parts reſpe&tively. And the Juices may. in this 4 


end Proceſs out of their Juriſdiction. 


No private Bridges are within that Statute, but only ſuch as are com- 


mon in the e and are not to be repaired in the ſame Manner a8 
Highways. 
As for Bridges 8 to the County. 


2 2 Inſt 502, In 22 H. 8. ch. 5. By the Word ® Inhabitants, all Privileges of "x 


&c, emption, tho' by Act of Parliament, from Contribution to the Repairs of 
decayed Bridges, are taken away. The Clergy therefore are charged in 
reſpect of their ſpiritual Poſſeſſions towards the Repair of Btidges to be re- 


paired by the County, as well as toward the Fair, of thoſe Bridges 
. which are known to belong to Pariſhes. 


By 1 Ann. ch. 18. The Manner of raifi ng the Tax: for ſuch Bridges b 
is directed at large. And the Fullices in Sgſtons, upon Preſentment, (where 


it cannot be known who ought to repair a Bridge) may afſeſs every Town, 
_ Pariſh or Place in Proportion, as uſually hath been aſſe Ned. And the Mo- 


L 95 ney 
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ney aſſeſſed is to be levied by the Conſtable of each Pariſh, &c. or by ſuch 


Perſon as is appointed Treaſurer. _ TRY 
Offers neglecting their Duty, forfeit forty Shillings; and the J reaſurer 
fue Pounds, to be applied to the Repair.of the. Bridge. Yes Ihe 2, 

No Fine for not Repairing ſuch Bridges, and the Highways at the End 
thereof, ſhall be returned into the Exchequer, but ſhall be paid to the Trea- 
furer, and applied by the Juſtices towards the Rebuilding and Repairing ſuch 
Bridges and Highways at the Ends thereof j. 

By 12 Geo. 2. ch. 29. No Part. of the County Rates ſhall be applied 
to the Repairs of any Bridges, until Preſentment of a Grand Jury of the 
Want of Repairs ; and then the Juſtices may contract with any Perſon for 
the Rebuilding, and Repairing ſuch Bridge for any Term of Years not ex- 
 ceeding ſeven, at a certain annual Sum. The Contractor to give Security 


for the Performance ; and the Jullices to give publick Notice of their In- 


tention to contract. | | 
By 1 Ann. ch. 18. The Money received for Repair of Bridges [intend- 
ed by the AQ} ist be accounted for according to the Order of the Juſtices 
in Seſſions. i eee e I 
5 7 may allow Perſons concerned in the Execution of this Act, Three- 
pence in the Pound. 2 ))CCC C 885 
But now ſee the grand Act of Parliament touching the publick High- 
ways, made in the 7th Year of his preſent Majeſty King George the zd. 


Chap. 42. intitled, An Act to explain, amend, and reduce into one Act 


of Parliament, the ſeveral Statutes in being for the Amendment and Pre- 
ſervation of the public Highways of this Kingdom; and for other Pur- 
poſes therein mentioned; which is here abſtracted or abbreviated, being 
too long to be inſerted at large in a Work of this Nature. The Sta- 
tute runs thus: e . 


Seck. 1. Whereas the ſeveral Statutes now in being for the A- 
mendment and Preſervation of the Highways of this Kingdom are very 


numerous, and, in ſome. Reſpects ine ffectual: And whereas the good 


Purpoſes thereby intended, might be better effected, if the ſaid Statutes 
were entirely repealed, and reduced into one Act, be it enacted, Cc. 


That annual Lifts be made out in September yearly of a certain Num- 
ber of Perſons qualified to ſerve as Surveyors of the Highways, the 
Liſts to be returned to the Juſtices at their ſpecial Seſſions in OFober, and 
Notice to be given to the Perſons named therein to attend.” 
e Joſf 


neceſſary ; and the Conſtables are to notify ſuch Nomination accordingly. 


The Office of Surveyor to be for one Year; and the Juſtices are to give 


them a Charge; where the Perſons nominated neglect or refuſe to ſerve, 


they forfeit 5/. and Others are to be appointed; and they neglecting or 


refuſing forfeit 5 J. likewiſe. If no Lift be returned, or the Perſons re- 
fuſe to ſerve or die in their Office, the Juſtices are to appoint ſuch as 

they think proper. Forty Shillings Penalty on not making or returning 
ſuch Liſts, or giving due Notice, &c. to the Parties.” 


Seck. 2. Where a Choice ſhall be made of a Perſon of Skill and 


Experience to ſerve with a Salary ſettled for his Trouble, and he be re- 


turned together with the Liſt ; the Juſtices, if they think proper, may 


_ appoint ſuch Perſon, and allow ſuch Salary ; the ſame to be paid out of 
the Penalties, Sc.“ 5 7 
| D d Seck. 3. 


ices are to give timely Notice of holding the ſaid Seſſions; 
and are to nominate ſuch a Number to be Surveyors as they ſhall judge 


— — . 
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Fe#. 3. tt No Tree or Buſh to be allowed to grow or ſtand within. 
15 Feet of the Centre of the Highway, on Forfeitnre of 105. by the 
Owner,” 

Nr Regulations to be obſerved by the Poſſeſſors of Land next 
adjoining to any Highway, with reſpect to keeping their Hedges, 
Ditches, Drains, Water-courſes, 1runks, Tunnels, Platts or Bridges, in 
proper Order ; and by the Occupiers of adjoining Grounds ; Fenalty | 


on Default 105.“ 


Sect. 5. No Stone or other Matter to be laid in the Highway or 
Soil of itches ; to the Obſtruction or Fee thereof, on Penalty of 


106. 
Sect. 6. And where any Thing not hereby tolerated mall be ſo 


laid within 15 Feet of the Centre, the Owner of the adjacent Lands may 


remove and diſpoſe of the ſame to his own Uſe.” 
Sef. 7. Penalty of cauſing any Obſtruction, in the Highways by 


Carriages or Implements of Huſbandry, 105.” 


Sef. 8. Surveyor's Duty on taking a View of the State and Con- 


dition of the Roads and Highways, within his Diſtrict in reſpect of 
Nuſances, Incroachments, Obſtructions or Annoyances; wherein he is 


to give Notice to the Parties to remove the ſame, and if they neglect, 


he is to employ Men to do it; in which Caſe the Defaulters forfeit 1 4. 


per Foot, over and above the Charges to be reimburſed to the Surveyor 
and if not paid on Demand, to be levied by Warrant of a Joſtice.“ 


Seek. 9. Times of cutting Hedges, and of felling Timber Trees. 
| Aſh, and Elm, Sc. growing in the Hedges or Highways.” | 


Sef. 10. Surveyor is to make new Ditches, Drains, Gutters or 


Water-courlſes, where the Old are inſufficient, and to keep the ſame 


ſcoured, cleanſed. and opened ; with proper Trunks, Tannels, Platts, 
Bridges or Arches over the ſame ; making Satisfaction to the Owner, Ge. 
of the Lands. / 

Sec. 11, © He is to make the Cartways leading to Market Towns 
twenty Feet wide at leaſt, and the Horſe Cauſeways 3 Feet and by 


Sect. 12. Two or more Juſtices may order narrow Roads to be wi- 


dened to a ſufficient Breadth. The Surveyor in ſuch Caſes, under 
the Direction and with the Approbation of the ſaid Juſtices is to make 
Agreement with the Owners of the Soil, for the Recompence; and for 
making new Ditches and Fences ; and if he cannot agree, the Damage 


and Recompence is to be aſſeſſed by a Jury ; and upon Payment or 
Tender of the Money aſſeſſed, &c, the Parties are deemed diveſted of 


their Intereſts (except with regard to certain Particulars,) and the 
Ground from thenceforth is to be deemed a public Highway. Where 


there 1s not Money ſufficient for the above Purpoſes, in the Surveyor's 
Hands, it is to be raiſed by Aſſeſſments by Order of the ſaid Juſtices, or 
the Quarter Seſſions.” 


Se « If the Recompence aſſeſſed by the Jury, be greater than 


that offered by the Surveyor, the Expence of the Proceedings is to be 


paid by the Surveyor out of the Monies in his Hands; if otherwiſe, 
the Parties refuſing are to pay the fame. 
Seck. 14. © Surveyor is to make a Report of ſuch defective High- 


ways, Bridges, Sc. as ought to be repaired by particular Perſons. Mea- 


ſures to be taken by the Juſtices thereupon,” 


Sect. 15, © Juſtices of Aſſize, and Juſtices of the Peace impowered my | 


make Preſentments to the Afſizes, or General Quarter Seſſions of any 


I deſective 
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deſective Highways, G or Bridges; or of any other Defaults or 
Offenders againſt this Act; and to aſſeſs thereupon ſuch Fines as they 


ſhall think, meet, ſaving to the Perſons affected their lawful Traverſe to 


ſuch Preſentments,” TR 
Set. <« Juſtices at ene Fr pecial Sefions may order thoſe Roads 
to be firſt Fe that moſt want ir. | 

Se, 17, © Complaint of Neglect of Duty, &c, of Surveyors may 
be enquired into by two Juſtices, Who may — fuch Order thereupon 


as ſhall be neceſſary.” 


SeF. 18, © Juſtices impowered to order proper Direction Poſts to 


be ſet up, Where ſeveral Highways meet, and at the Approaches of 


ſuch Parts as are ſubject to deep or dangerous Floods, and where necef- 


ſary for guiding Travellers in the beſt and ſafeſt Track ; ; Surveyor ne- 


glecting his Duty therein forfeits 20 5.” 

Seck. 19, ** Surveyor impowered to take Materials for Repair of the 
Highways from any neighbouring Quarries, Commons, Waſte Grounds, 
Rivers, or Brooks; | 

Sed. 20. And where ſufficient cannot be had in ſuch Places, 


then from private Grounds ; making ſuch Satisfaction to the Owners as 
| ſhall be agreed upon, or otherwiſe as the Juſtices ſhall dire,” 


Sect. 21. © The Expences incurred by Surveyars in effecting the 
Purpoſes aforeſaid, are to be reimburſed by a Rate of the Inhabitants of 


the Place, according to the Rules preſcribed in the Stat. 43 Eli. in- 


tituled an Act for the Relief of the Poor. 


Sect. 22. © Rules to be obſerved by Surveyors and Others wird re- 
ſpect to the fencing, filling up, and ſtopping Holes made in digging 
for, or getting Materials for Repairs of the Roads, Forfeiture for every 


Neglect or Default therein 10s. And for any Default after Notice, a 
Sum not leſs than 406. and not more than 104 to be 44 885 to the 


above Purpoſes.” 


Sect. 23. * Regulation with regard to Statute Work in general; 
how every Perſon is to be rated; the Number of Days Work he is to 


perform; and the Number of Hours in each Day; Power to * 
Carriages for the Men where thought needful by the Surveyor; or a 


certain Sum to be paid in lieu thereof; ſuch Men to furniſh their own 
Tools.” 


Set, 24. © Duty of Surveyors in giving NESS Notice to the 


Perſons liable to perform Statute Work. Defaulters after ſuch No- 
tice forfeit 10 5s. per diem, for each Carriage and Man not ſent to Work; 
and Labourers 1 5. 6 d. per diem. Duty and Labour to be fairly and 


equally demanded, and the Penalties and Forfeitures within 21 Days 


after Default. 
A „ Terms on which the PPD Perſons liable to perform 


Statute Work, may be admitted to compound for the ſame.” 


Se. 26. The Duty of Surveyors in reſpe& of giving Notice of 
the Time and Place of admitting Perſons to compound; the Compoſi- 


tion Money to be duly paid. Regulations with reſpect to Changes of 


Occupation of Lands, &c. or new Inhabitants.” 

Sef. 27. © Perſons occupying Lands, Cc. not above 50 J. per An- 
num are not obliged to find or compound for more than one Carriage, 
Team or Vlough, kept for Part of the Year in one Pariſh and for Part 


in another; the Duty to be performed where the Perſon uſually reſides.” 


Sec. 28. 
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Sect. 28. Where Compoſition ſhall be made for Statute Duty, a 
Proportion thereof is to be paid to the Turnpike Surveyor, if Part of 
ſuch Duty is to be performed on the Turnpike Roads.“ 

Sect. 29. Where the General or Quarter Seſſions ſhalt be ſatil⸗ 
fied, upon the Application of the Surveyor, that the Duty and Money 
have been faithfully applied; or that the Highways, Bridges, Cauſe- 
ways, Streets, or Pavements, cannot be ſufficiently provided for, by the 
Means before preſcribed ; Notice is to be given thereof, and Aſſeſſments 
are to ge made accordingly for thoſe Purpoſes ; to be levied by Diſtreſs 

and Sale.“ 
Set, 30, © But ſuch Aſſeſſments are not to exceed 6 FA in the Pound 
in any Year,” 

Sect, 31. © No Fine or Penalty, Sc. or not repairing the High- 
ways, or not appearing to Indiftments, or Preſentments for the ſame 
to be returned into the Exchequer ; but to be levied as the Court directs 
where the Road lies, and applied thereto. The Method of Relief with 
reſpect to reimburſing ſuch of the Inhabitants on whom any ſuch 
Fine, Sc. ſhall be levied,” 


Sed. 7 bag Surveyor to collect al Rates, Fe, Penalties and 


Compoſitions; and keep his Accounts according to the Method here 


preſcribed, and is to produce the ſame to the Juſtices and verify them 


upon Oath ; and afterwards deliver them over, with the Balance and 
other Articles, to his Succeſſor, who is to collect the Arrears; and not 
conforming to the above Regulations, he forfeits 5 J. and making Default 
in paying over the Money in his Hands forfeits double the Sum.“ 


Sec. 33. Regulations with reſpect to Lands given for the Mainte- g 


nance of Cauſeways, Pavements, Highways, and Bridges.” 
Set. 34. Penalty of pulling up, removing or deſtroying, &c. the 


Poſts, Blocks, Banks, Sc. ſet up for the Security of Horſe and Foot 


Cauſeways ; or the Parapets or Battlements of Bridges, Mile Stones, or 
Direction Poſts, is a Sum not exceeding 5 /. nor leſs than 105. or being 
committed to hard Labour, and whipt.” _ 
Sect. 35. Penalty on Surveyor s Neglect of Daty, in Inſtances not 
otherwiſe provided for in this Act. 


Sect. 36. Juſtices of the Peace impowered to put in Execution every | 


Part of this AR; 4 


: Seb. 37. No Fee to be taken of Surveyor accounting, on Pe- 125 


nalty of 10 l.“ 


Ses. 38. Regulations with reſpect to the Number of Horte 


which Broad or Narrow Wheeled Waggons and Carts are allowed to be 
drawn with on the Highways; All ſupernumerary Horſes are to be for- 
feited together with their Gears, Se. 


Sect. 39. © Waggons ſhod with Narrow Tire, or ſet with Roſe- 


headed Nails, not to be drawn by more than three Horſes, on F orfeiture 
of the Super-Horles, 1 
Sec. 40, © Carriages excepted out (of the above Regulations.” 
Sect. 41. *© Rules to be obſerved with reſpect to Seizures or Diſtreſ- 
ſes made for Forfeitures or Penalties incurred“ 
Seck. 42. All Waggons, Wains, and Carts, to have the Owner's 
real Name and Place of Abode, painted on ſome conſpi picuous Part there- 
of, in large Letters, on Penalty of 20 5. 
Sec. 43. The Driver of any Cart or Dray riding thereon in any 
Street or as ata without having ſome Perſon on Foot or on Horſe- 
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Perſon, may apprehend him, and deliver him over tou a ne to be 
dealt with according to Law.). J-50 

SetÞ. 44. Juſtices at their Geperal Caries aide may appoint 
Scavengers, for any City or Market Town for which no legal, Provifion is 
already made; and make Order for repairing the Streets; and making 
Aſſeſſments for defraying the Charges thereof, to hs collected, employed 
and 3 for, as they direct, and to be levied by their Warrant, m 

Seed. .. ce Juſtices, may hold A {peclal, Seſſions, whenever they think 
proper, #7 the Purpoſes of this Ac. 

dect. 46, 8 1 ods forcibly oppoſing the Eaecptien of this: Act; or 
obſtructing the making a Seizure, or Diſtreſs, or reſcujng Cattle or other 
Goods; and Conſtables not duly: executing the Warrant or Precept of 
any Juſtice ; —_—_ not exceeding 10 J. nor leſs than 49/5, and on Non: 
payment may be e for three Months. 2 

Seck. 4% All Penalties and F orſeitures, an All Coſts aud Charges, 
where not {WES directed, are to be levied by, Diſtreſs and Sale, by 
Warrant of a 1 1055 one Half to the Vie of the Informer, and the 
other Half to the Roads; and for want of Diſtreſs, the Party is to be 
] committed; 3 and where he ſhall. live, out. of the dankee 70 the Ju- 
ſtice authorized to grant ſuch Warrant; the, Joſt ice of, the Place, upon 

Application and Copy of the Conviction or W al produced, Wall iſſue 
his Warrant accordingly, & Ne GED 

Sect. 48. Penalties or ROLF may be fied for 3 in any of the 
King” 8 Courts by the Proſecutor or Informer, either 1 in Manner before 
directed, or by Action of Debt, where the Penalty isa pecuniary one; or by 
Action of Troyer where the Penalty or Forfeiture' is a Horſe or other 
Goods; and recovering is intitled to double Coſts. e 
Seck. 49. No Conviction to be had, but upon Confeffon of the 
Party or Oath of à Witneſs. Inhabitants deemed competent Witneſſes. 

Ry 50. © Juſtices impowered to adnuniſter Oaths i in all Caſes re- 
htive to the Execution of this Act.? 

Seck. 51. © Diſtreſs for Money not deemed aug iy fel, Ge. for De- 
fault of Form in the Proceedings; nor the Party making | it, A Errſpa - 
ab initio, on account of any ſubſequent Irregularity. 
Seck. 52, © Plaintiff in any Action for e Ge. not to reeo- 
ver where Tender of Amends has been made before Action brought. 
Defendant allowed to pay Money into Court before Iſſue jomed.“ 
Seck. 53. © Perſons aggrieved, where no other Method of Relief i is 
appointed or injured. by the inclofing any common, Highway, may ap- 
peal to the General Quarter Seffions ; giving Notice of ſuch Intention. 
Proceedings had before any Juſtice, relating to the Matter of ſuch Ap- 
peal, to be returned to the General Quarter Seſſions, on Penalty of 5 J. 
Court to proceed in a Summary way, and award proper Colts; and their 
Determination to be Final.” 

Sect. 54. Where Appeal i is 1 againſt the Conviction for the 
Forfeiture of any Horſe, &'c. Notice af Appeal is to be given at the Time 
of Conviction, and Recognizance Wit Sureties entered into, and the 
Horſe to be thereupon returned.“ 


4 Seck. 55. 
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Sect. 55. © Limitation of Actions under this Act to PEE Calendar 
Months, and General Iſſue may be pleaded, and the ſpecial Matter given 
in Evidence; and Defendant ſhall have treble Coſts,” 

Sec. 56. © The 5 commences on 21ſt September next, (7. e.) 
1766. | 

Set. 57. And to the Intent that there may be only one Law ſub- 
ſiſting for the ſeveral Purpoſes aforeſaid, it is enacted, That from and 
after the 2 1ſt Day of September next, the following Statutes ſhall be re- 
pealed in the Whole or in Part, viz. The Act 13 Ed. 3. 14 & 15 Hen. 
8, 26 Hen. 8. 2 & 3 Phil. & Mary. 5 Ehz. 18 Elix. 27 Eliz. 
39 Eliz. And fo much of 22 Car. 2. as relates to Highways. And ſo 
much of 2 V. & M. as relates to the Power of making Aſſeſſments for 
repairing Highways. And ſo much of 3 W. & M. as relates to High- 
ways; the Acts of 7 & 8 Will. 3. 8 & 9 Will. 3. 6 Ann. 9 Ann, 
x Geo. 1. 5 Geo. 1. 7 Geo. 2 : ; and ſo much of Act 9g Geo, 2. 
as extends to the Clauſe of 1 Geo. 1. to Market-towns. And ſo much 
of Act of 14 Geo. 2. as relates to the Highways, not being Turnpike 
Roads. Act 15 Geo. 2. 16 Geo. 2. 26 Geo. 2. And ſo much of AR 30 
Geo. 2. as relates to the publick Streets or common Highways not within 
London or Weſtminſter, or Limits of the weekly Bills, See Star. 5 Geo. 3. 
cb. 38. and 6. Geo. 3. ch. 43." | 

So much concerning the Duty of Surveyors, as ; to Repairs, Rates and 
their Accounts. 


 2Str,go0, _ By 1 Ann. $t. I. ch. 18. All Matters concerning the Repairing of ſuch 


- Bridges (as are intended by the Act) Rall be determined in the e 1 
and not be removed by Certiorari. 

Perſons authorized by this AZ may plead che General Ihe, and giv 
this Aci and 22 H. 8. ch. 5. in Evidence; 3 and if a 4e fo or tom, 
the -y ſhall have double Coſts, © I 

"Note, That the Statutes which concern \ Highways and Bridges in par- 
ticular Places, muſt be exactly purſued, as being different from the Sta- 
tutes made for the Repair of r and Bridges 1 in general. 


Of the Clerk IX. The Clerk of tbe Market is an Officer that hath . of 


of theMarket. Weights and Meaſures. * The King's Clerk of the Market executes his 


b 2 Inſt. 543. 


4 Black. Com. Office only within the Verge. Head Officers of Corporations, Lords of 


272. 4 Bun. Liberties, or their Deputies, execute this Office in other Places by Grant 


5 $99: ar Preſcription. He doth keep a © Court, and inquireth of Weights and 


Meaſures. Meaſures, whether they are according to the Standard or no. His Fees 


A ws * for Sealing are ſettled in 8 H. 6. ch. 5. and 11 H. 7. ch. 4 


ch. 1. [See 16 Car. 1. cb. 19. 22 Car. 2. ch. 8. 22 W x. Gar. 2. 1 12. 


For Regulation of his Office, for Reformation of Weights and Meaſures, 

and for limiting his exceſſive Fees.] 
[See alſo 31 G. 2. ch. 29. (which repeals the former Statutes telating 
to Bread) To regulate the Price and Aſſize of Bread; See alſo 3 Geo. 
3. ch. 11, for explaining and amending the 31 Geo. 2. And ſce 1 Burn, 
title Bread. 7 Ed. 6. ch. 7. 43 El. ch. 14. 9 Ann. ch. 15. and 10 Ann. 
ch. 6. Concerning the Aſſize of Fuel, Billet, &c. and 31 G. 2. as to the 
Weight and Soundneſs of Truſſes of Straw and Hay within London and 

thirty Miles thereof. 

24 Inſt. 255. Tbe Clerk of the Market cannot ſet a * Price upon any Thing ſaleable 
y in the Market; for that does not FIDE to Weights and Meaſures. He 
cannot 
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cannot take any Fee for * View and Examination only of Weights and b 4 Inſt. 274. 
Meaſures ; for the Statutes allow a Fee only for Sealing. If they are Palt. ch. 112. 
falſe Weights and Meaſures, they ought to be burnt. But if they are cb 
true and ſealed, they ought not to be charged again. 8 

By 22 & 23 Car. 2. ch. 12. Where there is no Clerk of the Market, he 
that hath the Profits of the Market ſhall ſeal Meaſures duly gauged. 

c There is now no great Need of the Clerk of the Market; for the. 
Juſtices of Aſſiſe, Oyer and Ter miner, and of the Peace, Sheriffs in their 
Torns, and Lords of Leets, may and do enquire of falſe Weights and 
Meaſures. WET Y : 


4 Inſt, 273, 


| _ © Seez.B.poſt. 
1 : | | 1 ch. 2. poſt. 
X. Governors of Houſes of Correction are to ſet Rogues and other idle Sr 
Perſons to Work. This Officer and his Priſon does not belong to the Goveiners of 
Sheriff. His Nomination, Duty and Allowance are ſettled by Statutes. For, Houſes of 
By 39 El. ch. 5. Houſes of Correction may be founded and endowed by Senrection. 


2 Burn. tit. 


private Perſons, and be incorporated | See 43 El. ch. 4.) Houſes of 


By 7 Ja. 1. ch. 4. [the 39 El. ch. 4. being repealed] There is to be a Correction 


Y N . | . 430 to 433. 
Houſe of Correction in every Shire to ſet Rogues and other idle Perſons at f Hack Cem. 


| Work, And the Juſtices in Seſſions (hall appoint a Governor for the ſaid 70. 
Houſe who hath Power to ſet Rogues and idle People at Work, to puniſh 2 lnſt 728, &. 


them with moderate Whipping, to fetter them if they are unruly. { See Weſt. 
2. ch. 11.) They are to have no other Allowance. than what they ſhall de. 


ſerve by their Labour. And for this Trouble, the Juſtices ſhall at Seſſions 


appoint the Governor a yearly Sum, to be paid quarterly before-hand by the 
Treaſurers of the County ; the Governor giving Security for his Continuance 
in the ſaid Office. And if the Governor ſhall not every Quarter-Sefſjons 
yield to the Fuſtices, a true Account of all ſuch Perſons as ſhall be com- 


mitted to bis Cuſtody, or if be ſuffer them to eſcape, the Tuftices may fine 


Bim. 


And by 17 G. 2. ch. 5. On Preſentment of the Grand Jury the Ju- 


ſlices in Seſſions have Power to build or enlarge Houſes of Correction, or to 


buy or hire Houſes for that Purpoſe ; and the Juſtices in Seſſions are to take 
care that Houſes of Correction be properly fitted up and ſupplied with Fur- 
niture and Materials for Keeping, Employing and Correcting all Perſons 


ſent thither ; and ſpall make Orders for the better Government of ſuch Houſes, 


and Employing and Puniſbing the Perſons therein; and two Fultices ſhall 


vit the ſame twice a Year, and report the State thereof to the Seſſions. 
And if the Governors do not ſet to Work or puniſh Perſons committed, ac- 
cording to the Directions of the Warrant, or otherwiſe miſbehave themſelves, 


the Juſtices may fine or remove them; and upon Removal, if they do not 


quit Poſſeſſion within ten Days after Notice from the Clerk of the Peace, two 
Juſtices may by Warrant direct the Sheriff to remove them, and clear the 


Poſſeſſion. See alſo 14 G. 2, ch. 33. and 15 C. 2. ch. 24. 


By 5 Ann, ch. 6. The Keeper of a Houſe of Correction or Workhouſe ne- 
glecting to give due Correction to any Perſon convitt of Theft or Larceny, 


and committed thitber, any Judge of Aſſize or Gaol Delivery, upon Proof 


may remove the Keeper from bis Office. 

Tho” one have lawful Means to live by, yet if he is an dle or diſ- 2 Indi. 730; 
orderly Perſon, (for thoſe are the Words in the DisjunRive in one Part $ TIO Ja 
of the Statute of 7a. 1.) the Juſtices of the Peace may ſafely commit * 
him to the Houſe of Correction, by Virtue of the Statute ; Q. A general 


The 


- „ 2 n . 4 * ˖ 
— * 
BOOK I. 


The Perſons following may by Statutes be ſent to the Houſe of Cor- 
tection, vis. An Alehouſe-keeper ſelling Ale without Licence after a 
former Conviction, fturdy Beggars, Carters in London riding upon their 
Carts, Corn-ſpoilers, Deſtroyers of the Game for want of Diſtteſs, 
Hedge - breakers, idle or diſorderly Perſons, Labourers under thirty Years of 
Age refuſing to work, Mother of a Baſtard-Child, Imbezillers of Naval 
Stores, under twenty Shillings, Robbers of Orchards, Parents of poor Child- 
ren enticing them from their Maſters, poor Children refuſing to be Appren- 
tices, poor Perſons refuſing to wear a Badge, Perſons burnt in the Hand 


1 


An Inſtitutè of the i 3 


3 5 


. 5 . . . „ „ ES 
* 


for Larceny, Perſons running away, or threatning to run away and leave 
their Families upon the Pariſh, Players of Interludes [See 10 G. 2. ch. 


28.] Seamen Quarreling and Fighting in his Majeſty's Yards, upon Non- 


is not appointed by the Statute in any of theſe Cafes, then the Juſtices 
in Se ons only have Power to ſend ſuch Offenders to the Houſe of Cor- 
rection. In the mean Time, one Juſtice may require Sureties for their 
Appearance at the Seſſions. ph LT LIENS TL Gd Obs 


. Y ' * * 1 


— a _ — * 


„ — 


Of Corporations or Bodies Politick. 


Of Corpora= IN Treating of Corporations or Bodies Politick, theſe Queſtions may 


tions 07.80 | ariſe, (viz.) What is a Corporation or Body Politicxk? How many 
1 Black. Com, Kinds of them? How are they made? What things are ential to them? 
| 8 8 What is the Power of a Corporation? How are they d:ffofved? r 

per dict 1. What is a Corporation or Body Politick ? A Corporation is a Perſon 
2 Black Com. in a Political Capacity created by the Law, and is a Body Politick framed 
Ant. 250. a, by Policy or Fiction of Law to * endure in perpetual Succeſſion with 
' broKep, 33. Capacity to take and grant, to ſue and to be ſued, * He who gives the 

1 firſt Poſſeſſions is the Founder of it, tho' they are but of ſmall Value. 


endow it with great Poſſeſſions. It differs from a Franchiſe or Liberty, 


becauſe they are Eſtates of Inheritance, and may be granted over from 


one e eee e e . TD 
10 Rep 29. 2, How many Kinds of them? Corporations are either à Sole or Ag- 


x Inſt. 250. a. gegate. Sole, or in one ſingle Perſon; as the King, a Biſhop, a Dean 
of ſome Chapters, an Archdeacon, a Prebendary, Parfon, Vicar, the 


Chamberlain of London, Heads of ſome Hoſpitals, Aggregate of many 
Perſons together (in the Civil Law called Unziverfities or Colleges) ; as 


Mayor and Commonalty, Dean and Chapter, Maſter and Fellows of a 
> 1 Inſt. 2, a. College, Maſter and Brethren. of an Hoſpital, b and there, all Perſons 


; 
vat. Pro HT, 


may be capable, or one Perſon only. The Bodies natural of ſuch a Cor- 
poration may be ſeen, yet the Body Politick or Corporate itſelf cannot be 
Teen, nor do any Act but by Attorney. A City or Borough may be in- 


ayment of their Fines, Servants running away, common Treſpaſſers, 
Vacabonds and thoſe' whoſe Place of Birth or laſt Dwelling for a Year | 
cannot be known, or who refuſe to tell the Place of their Settlement, 
Spoilers of Trees and W ood-cutters, Fc. Put if the Way of Conviction 


So that a common Perſon may be Founder, tho' the King ſhall afterwards 
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corporated, or Part of the City or Borough ; as the Freemen of the City, 
or Burgeſſes of the Borough, or Men of ſuch a Trade in the City, or 


| Borough ; 0 Hence thete may be many Corporations: in one City 2 10 Rep. 31. 


Borough, and one Corporation may be made out of another Corporation. 

Laſtly, There may be a Corporation without a Head. But where there ioRep, a0; 

is a Head, and he * dies, nothing can be done during the Vacancyß. inf. 26. b. 
Every Corporation alſo is either Spiritual, Temporal, or Mix d. Spi- 254. 4. 

ritual; as Biſhops, Deans of ſome Chapters, Dean and Chapter, Arch- 

deacons; Prebendaries, Parſons, Vicars ; which in the Manner of their * ; Rep. 73. 

Conſtitution may be either Elective, Preſentative, or Donative. Tem- Lat. 250. a. 

poral or Lay; as Mayor and Commonalty, Bailiff and Burgeſſes. Mix d; 

or conſiſting both of Spiritual and Temporal Perſons ; e many Colleges 


and Hoſpitals. 


3. How are they made ? A Corporation or Body Politick may com- 
mence or * be made by Common Law, By the King's Charter or Letters g 10 Rep. 29. 
Parent, By Act of Parliament, By Preſcription. e 8 
1. By Common Law; as the King, the Parliament, Biſhops, ſome 
Deans, Archdeacons, Prebcndarics, Parſons, Vicars, Church-wardens to 
fome Purpoſes, 2. By the King's Charter, or Letters Patent, or by the 


King's Authority communicated to others. All ſuch Charters muſt have 

a favourable Interpretation, and ſhall be taken ſtrongly againſt the King 
to advance the Work intended. 3. By Authority of Parliament; ſo the 
College of Phyſicians in London was made a Corporation. 


bBonham' $ 


By 39 El. ch. 5. Any Perſon ſeiſed of an Eſtate in Fee-fimple may ered ye e 
an Heſpital or Houſe of Correction, and the ſore 2 be incorporated, and , hw 720. 
the Founder may appoint Viſitor m. 

By 6 Geo. 1. ch. 23. All Security for T ranfoortation of Offenders ſhall 
be by ” Bond i in the Name of the Clerk of the Peace, who ſhall proſecute the 


 Jame in bis own Name ; to wh1cb es a be ſhall be deemed a OF Cor- 


1 
4. By Preſcription; 3 as that which bath been and 8 a Corpora- 


_ Time out of Mind. Tho' the Members cannot ſhew any Charter 


for it, it is ſuppoſed there was a Charter at firſt. i London is a Corpo- ; 2 laſt. 3 30. 
ration by Preſcription ; and the Chamberlain of London to ſome Purpoſes. 1 Sid. 291. 


A Corporation by Preſcription may be confirmed by the King's Letters , 8 


1 Ld. Ray. 


Patent, and yet be a Corporation by Preſcription ſtill. 32. 


„What Things are Eſſential to them? Several Things are Eſſential to 
the making of a Corporation, I ſpeak chiefly of Aggregate Corporations. 


There muſt be, 1. Lawful Authority, 2. Proper Perſons to be incorpora- a 10 Rep. 29, 
ted, (viz.) Perſons natural, or Bodies already incorporate. 3. A Name 57s 122, Kc. 
by which they are incorporated. A Miſnomer in any Subſtantial , | op. 16. 


3 Rep. 73. 
Part is dangerous in Deeds or Pleading. If the Name of a Corporation 4 Rep: 768. 


is changed, yet it ſhall have all the Previleges that it had before. 4. 10 Rep. * 


A Place, for without a Place no Incorporation can be made. 5. Words; vo 238. 
Cafficient in Law to make a . But there is no ene of © R. ab. 512. 


any certain Form of Words. l 3 29. 
When a Corporation is duly created, all other Incidents are tacitly : . 


annexed to it; as to purchaſe and grant; to buy and to ſell; to ſue and 177. 

to be ſued; to have a Seal; that the Survivors ſhall be the Corporation; 7 3 

that if the Revenues increaſe, the ſame ſhall be employed to increaſe the 5313. f 
Revenue or Number of the Poor; that if erected for private Charity, 10 Rep. 30, 
and not for publick Government, they (hall be viſited * the Founder 8 * 13 


F f and IA. Ray. by 
&c, 


an Infticute of the 


ch. 4. polt. 


a11 Rep. 98. Body. For every Member hath a Right and Freehold for his Life as 
to his Freedom, and all the Members together have an Inheritance in 


Sy his " Heirs, if no Viſitor is ate = 9 N that FRY 
make Ordinances and By-Laws ; that they ſhall be exempted from. 
the Ordinary (if it is 0 Corporation he cannot viſit it: But the Clauſe 
of Exemption is neceſſaty if jt is a ſpititual Corporation "my to. purchaſe 
in Mortmain; for without - Revenues, the Members of it cannot live. 


A Licence to purchaſe is not of the Eſſence of a Corporation, for it is 


perfect without it. 

If theſe Things are Apt Antag in Charters, they are but De- 
claratory or Explanatory, and might have been left out; tho! it is 
the fafeſt Way to grant them by expreſs Words. 

There ate uſually granted in Charters of Corporations divers fea 
chiſes; as Felons Goods, Waifs, Eftrays, Treaſure Trove, . Deodands, 
Courts and Cognizance of Pleas, Return of Writs, Fairs, Markets, Ex- 
emptions from Serving in Offices, or on any Jury, Exemptions from Pay- 
ment of Toll, the Aſſize of Bread and Beer, a Pillory and Tumbrel, 


the Office of a Juſtice of Peace, Coroner, Clerk of the Market; which 
are not incident to a 3 ; and. therefore. muſt be granted by 


ou and expreſs Words. 
As to the Power of à Sole or Azorevate Corporation, 


4 Rep. 65. A (Sal Corporation regularly cannot take in Succeſſion Goods and 


1 Inſt. 8. b. Chattels, either in Aclion, as Bonds, or Recognizances ; or in Poſſeſſion, 


2 TLanſes for Vears; for the Executors or Adminiſtrators ſhall have them. 


. b. 90. 
4” I; A Leaf for a handred; Years made to a Parſon and his Succeſſors, and 


Hob. 644 a Releaſe made to him and his Succeſſors, was adjudged only an Eſtate for 
. Life. And this is true, except in the Caſe of the ancient Jewels of the 


- 2 Cro, 344. Crown s, which go to the Succeſſor; and of the Chamberlain of London, 


b 1 Cro. 464. whoſe Suse by Cuſlom may have Execution of a Bond or Recogni- 


682. 


zance, acknowledged to his Predeceſſor or Orphanage Money; and per- 
haps the Ornaments of a Chapel of the Predeceflar Þ&ang to the ſucceed- 
ing Biſhop. 


1 gee B. 2. A Sole Corporation may take a res dye in Succeſſion, but not 


ch. 1. pot. without the Word Succeſſors. 
0 B. . An Aggregate Corporation may take Goods and Chattels in in 
ch. 2. pott, or Poſſeſſion, and they ſhall go in Succeſſion. They may alſo have a 
4 'ce-ſimple without the Word Succeſſors; for the Body never dies. 

v Black. Com. They cannot ſue or appear in Perſon, but by Attorney. They can- 
476, not ſue without their Head, or in Time of Vacation of the Headſhip. 

- 3 They cannot commit a Tem; or be outlawed or excommunicated ; 

3 Inſt. 134.a, Or be Executors or Adminiſtrators, * Qu. for they cannot take an Oath. 
i Roll. Abr. They cannot be Jointenants to take by Survivorſhip; but they may be 
915, Contra, Tenants in common. They cannot be ſeiſed to the Uſe of another. 
« SeeB, 4. The Members cannot regularly be Witneſſes for the Corporation, eſ- 


pecially if they teſtify for any conſiderable Advantage or Profit of the 


the Lands, and an Intereſt in the Goods. 


See P. zo. 31. SGerants af a Corporation Sole and Aggregate, d be by Deed under 
i their Seal; tho they are good without Delivery. But a Grant made 


aud of Looſe to or by a Body Politick during* the Vacation of the Headſhip, is void; 


4 Black. Com. as they cannot ſue till they have a Head. Yet if a Leaſe for Life is 


Ie 51 made with a Remainder to the Mayor and Commonalty of B. there be- 


i loſt, 264. a, ing no Mayor at the Time; it will be Good, if a Mayor is choſen du- 
ring the particular Eſtate, 
A Cor- 
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1 Corporation Aggregate cannot make a Grant to the Head of the 2 14. Ray. 


Cor orporation; thus, a Dean and Chapter cannot make a Grant to the Dean, . 


nor a Mayor and Commonalty to the Mayor; but they may m Ke Grants 
to one of the Chapter, or of the Commonalty reſpectively. 


They may retain a neceſſary Servant without Seal. But generally , Ventr 47; 


all Contracts and Grants of Offices by them ought to be under Seal by 48. 
Deed. 

I faid before that an Aggregate Corpotition might make By-Laws ; 
it being impoſhble for the general Law to provide fit Diſcipline for every 
particular Society. But ſome Powers concerning By-Laws are often in- 


18. 
3 Lev. 107. 


ſerted in Charters that are vaid. As to make By-Laws upon pain of In- * Rep. 64: 
priſonment of the Offender. For ſuch an Ordinance is againſt Magna ? * 5+: 


Charta, ch. 29. A Reaſonable Penalty might have been impoſed and le- 
vied by Diſtreſs, or recovered by action of Debt. 


Thus a By-Law to Forfeit Goods upon Diſobedience is not valid; 


for no Forfeiture can grow by Charter or Letters Patent; tho” * it may 7 58 Rep. 15, 


be good by Cuſtom. A By-law to reſtrain * Trade is void in a Charter, 2 Lad. 47. 
as to hinder Apprentices to ſet up their Trades !; or to have the ſole Hob 210. 


9 


making of Cards, Sc. for it is againſt the Liberty and Freedom of N hi 
Sobject. But Preſcription or Cuſtom to reſtrain a Man to exerciſe his > 11 Rep. 55» 


Trade in a particular Place is good, tho' void in a Charter, I ſay it is - 
good by Cuſtom, or it may be made good by Act of Parliament. For 


ante, 


all By-Laws and Ordinances contrary or repugnant to the Laws and 
| Statutes of the Kingdom are void and of no Effect; and the King's Char- 


P. 5 1. 


ter alone cannot uphold them. Corporations may make By-Laws or 1 1d. Ray. 


Ordinances without Cuſtom, or the King's Charter, where it is for the 196. 


Good of the Common-wealth ; as to repair the Church or Highway, &c. 
but not where it is for theit own * private Profit. And if they make By- 


k 2 Inſt. "7p 


Laws only for the good Government and = Order of the Body el. Abe. 
rate, the King's Charter will ſupport them in it; and thoſe By-Laws : 3 775 


{hall oblige even Strangers, and ſubject them to Penalties, to be levied by * 


Diſtreſs, or recovered by Action of Debt. 


as the Cuſtoms of London are. 


Rep. 62 


1 Roll. Abr. 
But thoſe Laws muſt be * ſubject to the general Law of the Kingdom, - | 


and ſubordinate to it, if they are not made 0 by Act of Parliament, * Fa 


b 4 Inſt. 249« 


By 19 H. 7. ch. 7. No Maſter, Wardens or Fellowſhip, ſhall make any Hob. 211. 


By-Laws in Diminution of the Prerogative of the King or others, or a- 
gainſt the common Profit of the People; but the ſame By- Laws ſhall be ex- 
amined and approved by the Chancellor, Treaſurer and Chief Fullices of 


\ either Bench, or three of them, of by both the  Juſuces of Aſie „ on Penalty 
of forty Pounds, 


— the Approbation of the Chancellor, Sc. doth not rengthen any 
By-Laws, but leaveth them to be affirmed as good, or diſaffirmed as un- 


lawful ; and only faves the Makers of them from the Penalty of forty 
Pounds, if they are not good. 


An Aggregate Corporation may have Power by Charter or Preſcription 


. 


to © disfranchiſe ot diſcharge a Member of his Freedom, if he doth any <1 Rep. 98. 


Act to the Prejudice of the Body, and againſt his Oath. But if they 
have no ſuch Authority, he ought to be convicted by the Courſe of 
Law, before he can be disfranchiſed, or ouſted of his Freedom. [This 
hath been held not to be Law; and it hath been determined that the Power 


of Amotion is neceſſarily FB als to a Corporation ©; and that there are Rex. . Ri. 


three Sorts of Offences for which a Member may be diſcharged : 1. Such as 


chardſon, K. B. 
Eaſt, 31 G. 2. 


1 | | don't 2 Su. 819. 


with Power to make Orders and Decrees accordingly. 


II 7 55 Ge. Book 1 ; 
don't particularly Telate to the Corporation, Bir make Hi of 
any Office „f Truſt; and of ſuch 5 Offence he muſt be previouſly con- 
victed at Law, whether the Corporation have an expreſs Power or not, 
for this is the only Mode of Trial. 2. Such as are merely and ſolely 
againſt his Oath of Office, and relate immediately tothe Corporation : 
And 3. Mixed Offences, confiſting of An Inju ry fo the =F poration, and a 
crime againſt the Publick, ſuch as defacing the Records of the Corpo- 
ration and the like.] If one is wrongfully removed or unduly disfranchiſed, 
his Remedy is by Mandamus in the N Bench. {See es ch. 20. 
Concerning the Writ of Mandamus.] 

1 Black. Com. 6. How are they di/ſoved ? An Atyrequee Corporation may be dif- 

1 4% 405 Jobved, 1. By the Death of all the Members. 2. By Forfeiture of 

&c. their Charter, as by Uſurpation, Miſuſer, c. upon the Writ Quo Mar- 

11d. Ry. ranto. [But ſee 7 Ri. 2. (not printed) 2 W. & M. Seh. 1. cb. 8. Con- 

2 b. 250, cerning the Charter of the City ot London, and ꝙ Ann. cb. Tay: By 

253. Surrender. 4. By Ad of Parliament. A Sole n can be dil. 
ſolved only by Surrender or Act of Parliament. 

'r Inft. 13.b, Upon f Diffolution of a Corporate Body, their Lands ſhall not eſcheat, 

: 8 88 but revert to the Donor, For the Law ANNEXES ſuch a Condition in ny 
Grant to a Body Politicle . 
But their Grant ſtand good, which v were th while they were a 
Lev. 237. Co porstien, If they bind themſelves in a 5 Bond, and are afterwards 
diſſolved, they. ſhall not be charged i in their natural Capacities, © 8 
By 3 ; ch. 27. Every Leaſe, Election or Grant of any "Hoſpital, 
College br other Corporation, ſhall be good by the Grant 'of the Governor, 
dirty Afent" of 'the * d all * vale Statutes to. the contrary 
; notwithhanding.. . N 
By 31 El. ch, 6. If a an "Elbftar into any Church? Ciltegs, School, Hoe ; 
pital, Hall, or other Society hall tale any Reward directiy or indirettly 
for his Vote, his Place ſball be void. And if any Perſon in ſuch Societies 
take any Reward direfly or indirectiy for refigning his Place, be fhall for- 
Feit the 57 Value of ſuch Reward, and the party giving 11 1. 4 in- 
2 Inſt, 169. capalle of ſuch Place. (od 3 Ed. 1. ch. 5. 
2 Int, 71 5 43 El. ch. 4. The. Mifimployment of 125 and Gods en a Hoc. 


pitals and certain publick and charitable Uſes, are to be redreſſed by a- 
wording Commiſſions, to enquire of all Gifts and Miji anployments thereof, 
This Ack not to extend 


to Colleges and Halls, &c. or to any Cathedral or Collegiate Church) nor to 


any City or Town, Cerporate, or where there are ſj 


© 


regulating Corporations ; ; and 5 Geo. 1 
and Eſtabliſhing 


ſect Viſitors vppointed.” 
See 13 Car. 2, St. 2. cb. 1. An Ae for the well Govetfniug and 
1. ch. 6. An Act for: Quieting 


Corporations 3 which. hath altered 1 ry” Car. 2. pe tee | 


of Offices, B. 2. ch. 2.] 


ſome Cathedral and Collegiate Churches. 
the Rectots of the fifty new Chur 

- Suburbs thereof. 
© Maintenance of the poor Fenn, where the aer nominated 
; eſtcemed Bodies Politick. J. f 


IS” 


et af the Laws of England. 


For avoiding Doübts eürking the Stader of 
10 Ann. 4% 11/5 Concerning 
ces in London, Weftminſter, and the 

oncerning t the Augmentation of the 
mall be 


— 


[See 6 Ann. ch. 21. 


1 Geo. 1. ch. 10. 


** 


Thus far of Perſons i in their natural and civil Capacities, the ep 04- 


1 
15 ; 1 


I 


by 
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of Ban An, # 23 | Toons and H. eee Aud | 
7 7557 — the 'Firf Diviſion of Bftates in Lands, &c: 


7 70 Fee-Tail, In ail after Poſi- 55 


vid. 

e e e e Dee Fer Taft 

„bie, For: Temm of Years, At Will, At | Coſmas, By | 
f Gut- Roll, In Antient Demeſne, Eſtates upon 
Condition, By Statute Merchant, By Statute-Sia e, By 


Engi, Eſtates ; in Lands de Gee Zo. Executors, . Eſtates im 
5 1 1 Fointenancy, Tenancy # in Cuno, In Re- 
vinder, In n Neues, ee e e e 


. af elne 


: , 1 C7 
TIEN ba? 


| 87.4 7 mY are the ng ee of "Ox 33 3 and i in com- 
on Signification are all Manner of Property in Lands and 
dae, a Garde and Chattels. For all Eſtates. may be re- 

Ne to Inheritance, Freehold; or Chattels. In treating. there- 


fore of tes, I hall ſpeak of Eſtates in Lands, auen or Here 
| 128 1275 four Chapters of this Bock. and then in th ons 
elite of 


| in! (aods and Chattels Perogel. | 
155 in 5 Tenements, or eration Tintend 


bk $.SI% $-&Y 


8 


Hay F ands, Oc. way be h. | 
of ah Beds. 


Ty The Ward Bete, Right, 75 tle; and Nel. are to be „ een uren 
2 An Eſtate in Lndi, Tenements, or Hereditamento, fignifies ſuch J- *1 = F 
heritance Freehold, or Term. for Y. ears, as any Man hath in the faid 347 b. 369 a. 


Lands, &c, For if a Man Grants all his Efate, in D. to A. and his 8 Rep 1 
Heirs, every Thing in D. that he can pothibly Oran mall Feed. 5 
kt, 5. A. 1 
A Right? in Wits and Pleadin Sis properly in 1 one, when he is oufted 
of Poſſeſſion of, His. Eſtate b 1 15 or Wrong, and bath Remedy by Co. Lit. 343. 
Entry or Action. But Rig! t m_—_ alſo include an Eſtate in Es in * b. 
Conveyances. Therefore if Tenant in F ee · ſimple makes a Leale for 


G g | eee 


Book II 


An De af the 


— — — m——_— IRR t 


Yiu and er al his Right in 158 Lang to. the Leſſee ans hi 
Heirs, the whole Eſtate in Fee-ſimple paſſes. 


| See of Rent - A Title is properly when a Man hath, a, — Cauſe of Entry i into 
ter, B. (ch. 3. Lands whereof an ther is ſeiſed, far. Ahich he-can wy o Acticn; as 


abe Com. 4 Title by Cohd 
Title includetf'a igh 


Title is not ſuch = Right for which an Action lieth. 3 Genifics alſo the 
ap9s, as, by Fefe Xs bine, laſt 


ch. 13. per 


tot, 


2 Black. Com. 


134. 


2 1 Toft. * 
& b. 19. b 


11 Rep. 
16, 17. 


1 Inſt, 4448 


c11n 
a. K b. 


s Rep. 11. 
mY —.— 46, 


1 Ventr. 393. Woods, the Land ſhall pa 


4 1 Inſt. 69.. Land, a 1 
2 Inſt 596. 


9 Rep. 124. 


See P. 105. 


ante, 


e 1 Inſt. 6. a. 
19. b. 20. 
a b. 154. à. 


Comyns, 268. ſame, tho they lie not in Tenure ; as Rents, or 
2 Black. Com. 


16, 17. 


1 Inſt. 6. a. 
156. a. & b. 


17. 


Will an 


| Land built 
b 4 Rep. 39. oily cba de es Law gives? Lablenkabdiche e before all 


other Ground, whatſoever . Land bath. in Law an Extent upwards; but 
one may build over my Land by Agreement with me. A. Grant only of 


Grant only of a particulas Right, 


5 2 10. + 4 5 4- * 214 
* 


11 ut this Word 


15 a , though every 


* Means 


hereby.a M to 
Leſtamie 2 hp er N W 
Iuersf, (Intereſſe) is vulgarly taken Fug a Chittel a as a Leaſe for 


Years, and more particularly for a future Term; in which Caſe it is ſaid 


in pleading that one. is. poſlciied. De, Jntereſe Termini. But in legal-Un- 


derſtanding too, an-Intere/t,extendeth to Eftates, Rights and Titles that a 


Man hath of, in, to, or out of Lands; ſo that by Grant of his whole I- 


tereſt in ſuch Lands, Nera * well Fe in F e ſhall 


paſs. 


Let us ſee ce now what are Lands, T, enements, or Hereditaments. 1 
Land ſignify got ohly Gardens, Atable (Grounds; Meadows, Pa 


d.. eiae Mars Waters, Nice Marſhies,Ruizes;\ Heath; but alſo, Meſ- 
2 Black. Com. ſuages, (i. e. Houſes) .Tofts (Places where, Houſes: once ſtood,) Muls, 


e Fand, the Buildings s paſs with it. 
Worthy Md order” Land. But as to Fand 


Caſtles, &c. for i in, e of t 


tlie Her buge of Land, or of the Veſture, (i. e. of the Corn, Sc.) is a 


by a Grant of the Profits of the Lahd, the Whole Land itſelf — 
for what is the Land gu 27 Profits th ereof ? 8g if one grants all his 


but ſo many Acres of rg covered with Water. d An Hide or Pl * 
ard-Land, or an "© 8 * 


04 Age opens 
6b. 29 ales $13 C1 TS 40 4) 
be Word Finer + See e not BY 1 Houſe or Home- fal, 


but all corporeal Inheritances Which are holden of another; and all In- 


heritances iſluipg out of thoſe Inheritances, or exerciſcable within the 


Places. l Din 


* Hin, is the largeſt Word of all, 0 6gpifics* wlidtfoeter 
may be inherited, or may come to an Heir, be it corporeal or incorpo- 
3 Iaſt. 19, 1 26. real, real, perſonal or mixed; and. tho it is not holden, or lieth not 
2Black. Com. jn Tenure... The Word Inberitalice l is not only intended where: one hath 
Lands or Tenewents by Deſcent, but of every, Fee-ſimple or Tail which 
one bath. by e 1 ; "becauſe his Heirs may inherit! it. i Alſo one may by 


— 4 wp 


* 3 Fw? y 
. —_ — 8 2 6444 Vos 1688 Are ** . — — — 
'S. — 4 „„ R & - 52 19 


1 


* 


' 


* Tale, f jute cauſa * tend 557 run ft. 1 oſt. 34 l 
3 Appellatipne Jund: anne di ficium et. ontnis ' ager continetur.” N ad. 97. 10 Rep. 3 — 


2 c Cujus elt ſolum, us e 4%; ad cœ lum. 1 Inſt. 4. a, 9 Rep. 54. 
5 a Note, And Tec og, not lie fot a Tenemeut;, 'becauſe Arg Word Tae i is * 


uncertain that the Sheriff cannot tell, of what ſort of Tenement he ſhall give Poſſeſſion. 


Adjudged in Arreſt after a Verdict, in Geadright on the Demiſe of Welch v. Fleod ih C. 
. Mich. Term. 10 Geo. 3. ex relatione Wil yer Serjeant. 


| have 


by which the Soil doth not paſs. + But 


Mater is not demandable by that Name; 


x-gang of Land do not contain any cer- 
tain Number of Aores: But a Plongh-tand, in 'Refp ect” of the Re- 
pairing of the Highways | 15 kettled at fifty Tonic a Year by 7 & 8 V. g. 


Commons, granted out 
of Land, or Da Offices, Digoities which“ concern Lands or certain 


ö 
8 E HL 
r 


CH Hur = 
have an Leden Ganter; as when the K King ereates one a Peet by See P. 43. 
Laune Patent, Or. by Writ. * 310 It Altun 1 Dit 4 1 41422761 4 IP alte. | 


If one holdeth in Bbefimple,Fee-tail, or for Term of dis Bife; he * Böck. Com. 

hath: Dietim Tonbhattiin, cor a! Prerbold., It cannth eomtmenes in ; 
turo, but muſt take Effect preſently either in Poſſeſſion, Reverſton, r 
Remainder. Other Eſtates re not Frecholds. One is Haid to be ſeiſed n 
of a Freehold, but to be prfeſſed'of other Eſtates; as of LINE "_ TENT, 
Copyhold Lands, Goods and Chattels. 

2 A Freehold may be in Deed or in Lat. A Freehold 4n Deed is af a Lit. 145. 
Seiſin of Lands or Tenements in Fee-fimple, Fee-tail, or for Life. 

Freehold in Law is a Right to ſuch Lands or Tenements before Roy 

or Seiſin. So there is a Sen in Deed, and a Seiſin in Law. b A Seiſin 1 Toit. 31.4. 
in Deed is when a corporal Poſſeſſion is taken. A Seiſin in Lato is Inf. 286 b. 
where Lands deſcend, and one hath not actually entered on them, or 
when ſomething is done which ambunteth in Law to an . Seifin, us 

an Inrollment e, Seiſin of Rent for all other Services. 44 Rep. 8. 9. 

Of theſe Eſtates ſome may be Appendant or Appurtenant. a Abpen- 1 Ion, 

421 is an Inheritance belonging to another Inheritance, which is ſupe- 121; b 122 a. 
rior. or mote worthy. AppenJants'are ever by Preſcription, wand are as 730 Os 
the Acceſſory to the principal Thing: In the Civil Law it is called l. 
jundtum. Appuntenant is almoſt of the ſame. Nature, except that Appur- 
- tenants may be created in ſome Caſes at this Day. They paſs by Vir- 

tue of the Words, Cum pertinentits; "ith the. Appurtenances thereunto be- 
longing ; as Advowſons; rand wien a Manor-Houſe or Lands, and as 

Lands with an Offi ee. te N V% lind vf Mt 
But by theſe Words — perlen neither Freehold not Co pyhold 2 Cro. 526. 
Lands“ ſhall paſs with a Houſe or Meſſuage; but only the Gear „Gar- 
den and Vard. Wien one hath a Houſe or Mill to which Things are 4 Rep. 860, &. 
Appendant or Appurtenant, and it is burnt! down or blown down by 

the Act of God; or deſtroyed by the Default of the Owner; if the 
Owner builds it in the ſame Place and Manner as befors/le ſhall have 
| the ancient Appendants and Appurtenances.” ©» lb hon nh, 
© Note, That Things incorporeal muſt be abpendant to: Things oor- 4 Rep, 37s 

poredl, and corporeal to incorporeal;- And the principal Thing: muſt be 33 "AU 
of perpetual Conanadnce to _— = SIG: as: is properly * 122. a. a 
or appurtenant. n eee 

f An Incident is a Thing ae on nder either neceſſarily und . 
inſeparably, as a Coutt-Baron is ſo incident to a real Manor, that it can- 251: b. 2. 
not be ſevered by Grant; or ſeparably, as Rents incident to Reverſions. ha . 
So that now we ſee what is an Eſlate in Lands, Tenements, and He- 

| reditaments;; and a ORE} en ra are Rane wh 64 20 Ws. an 
: nant and Es: br 1 | t 
II. Eſtates: i in Mad, Ge. are e boil, 3 1. Ini — Hestail, &c. 
2. Into Eſtates corporeal and Loeper Of theſe two wirt in this 
and the following Chapter, 
The i Diviſion of Eſtates is into Re fur; Retail; 3 in. Tail lier The fit. Di- 
Poſſibility of Iſue extin#.; Eſtates by Carteſy in Dower; for Term of von of 
Lie; 4 Term of Years; at Will ; at Sufferance ; by Cuſtom or Copy pes W 
, Court-Roll ; in Ancient Demeſue; Eſtates upen' Condition; by Statue. 
Merchant; by Statute-Staple; by Elegit; Eſtates in Lands deviſed to - 
Executors ; Eſtates by Coparcenary, Jointenoncy 7 nancy in Common, in 
Remainder, i in Reverſu bon. 
I. An 


»„— < gs” 
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Of an Eſtate 'L An Eſtate i in Fre-) mple' (Falun, Auna). is n one hath Lands 
e Tenements to hold to bim and his Heir, and he cannot have n 
ZI Com. greater Eſtate. To have a Fee is to have an loberitance; * to have Fee- 
8 Jimple implies that it is without Limitation to what Heirs; but to Heirs 
Nos. * generally. In this Senſe the King may be faid to be ſeiſed in Fee. Fee 
a i Intl. i. b. Is taken alſo for the Inheritance that is holdem of another by ſome Ser- 
vice; but that belongeth only to a Subject. If he is iſe of Lands 
or Tenements which may be manually occupied or received, he is 
br laſt. 17. ſeiſed in his b Demeſne, (or Domaine, de Damo) as , Fee (vix.) For: the. 
2. & b. Service of his Houſe. But of Things which de not lie in ſuch manual 
Occupation, (as an Advowſon of a Cnurah ) be by ſeiled at of Fee, Dot: in 
his Demeſne as of Fee, ' © 
- All other Eſtates and Joterafis are derived out af a Has, fungle <Lang! 
therefore there muſt be a Fee- ſimple at laſt in ſome ody; otherwide 


Lit. 647, the Lands are in Aechante. C. e.) In Conſideration and OE of the 


648. Law only. Ti 17 n 
4 Words his He: make the; Eſtate of Ambien 9 To hold - 
See P. 985 ante. to him for ever, or to hint and bis Aſtigns for ever, makes but an Eſtate 
2 Bla 


Con. for Life for Want of theſe Words his. Heins: But the Word Heirs is 
74 jack. 9. b. not neceſſary in ſome Caſes; as in Mills, an Eſtate, of Inberitance may 
10.3, paſs without theſe Words his Heirs ; for it is good if it is given to obe 
Show. 348. and bis Aſſigus for euer, or by any other Words that expreſs the Teſta- 
tor's Intent to paſs a Fee. A Deviſe to one for Life and aſter to her 

Iſſue, and if the has no Iſſue, Power to diſpoſe theteof at her Will and 
Pleaſure, ſhe never had Iſſue, ſo took a Fee-ſimplèe, 2 #7 Yon b. In; a 
Will, to his Blood makes a Fee- ſimple; to his Sed an Eſtate in Tail. 
Alt in a Will one gives in thefe Words All br ret f my Elate, they 
catry a'Fee-fimple, if the Deviſor had a Fee: ſimple therein: A Deviſe 

to one and his Succeſſors is a Fee-ſimple. The Word: \Herrs alſo is not 
neceſſary in a Fine Sur Conufans de droit Conte tro, c. in Releaſes that 
Sep. 4a. ante. york by Extinguiſhment, in a Receuery, nor to a Creation of Nobility * 
by Mrit, nor it Lands are given to the King by Deed inroll d, nor in 
Feoffments that take Effect by * Reference, (as if A. enfeoffs B. and his 

Heirs, and then B. enfeoffs A. as fully as AH. enfcoffed him) ner dn 

- Gifts in Fanl- marriage, nor in a Grant of a Rent to al Pateeper 40 
make Partition Equal, nor in a Grant of an Aſſart by ne at a 
Juſtice-Seat by the Foreft-Law. _ "8:7 

5 1 laſt. 8. b. A Grant to one and his Heir in the fiogular: Numbes N J % one 
9. 2. or his Heirs, to &v0 and Heir, omitting bis, is but an Eſtate for Life. 


Contra, good; for there is no Incertainty, 


i Roll. Abr. But to d and Heirs, (omitting his) is 
83z> A Gift to'one and his Cii/dren and their Heirs, the Father and all his 
> 2 Str. 1172+ Children in Being at the Time of the Gift, do take a Fceeſi joint- 
Ip; but if he had no Child at the Time of the Feoffment, a Child born 
after ſhall not take. A Gift of Lands to one and His Heirs Male is a 
Fiee- ſimple, for Want of the Word Body; but in 4 Will it gives an 
Eſtate- tail only. 
a 1 The Definition of an Eſtate in Pec- ſimple ia to be underſtood of iPur- 
806 P. 110. ches by Natural Perſons, or by Bodies Politick or Cor I a 
ante. Feoffment to a Sole Corporation in Franlalmeign or Free va 5 \Fac- 
| - oth. mw without the Word EY I it D in a 
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* 2 . ha maxime eperantur ber eulen, ut nah nen 1 Ins. 6. 
CAST 4 Caſes, 


at * 


5 7 — ” 4 ö F * * — _ ” 
M46. on. Dein S * * 0 _ tt... —— th. 
. ” | 4 7 . 
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= V4 8 0 Role 1 0 _ Apa e e oth 
"Bl | Me, 17 ul F men 3 rants N {peak e 7% 

chat 00 Eleales ba on 180 30 {gl Eſtates. /arranties, Bar- PEP 
77 1 Sales by Deg 1nd dent fed an 1 Ne. are of. Sie. . 


Ae 6 Led YT 17 a 


] 2 5 Is 5 ak; 
Ok, 0 ” p Valet d bis 795 wo we 115 ae «1 Inſt. 16. a. 
518. DI. ME nd £ > 14 EP den 1 


ands.to him, hi 0 


Lam a 175 12 1 
1 e 8 Tel "tan Aided into fanple » 1 Jaſt. 1. b. 
She 1 bro 9 * 1 155 


See P. 2 2. ante. 


A e e er. Ty 


jt 
APE Hep, or. Fee; 2 ae, (Conditrora 
the nd gi ie Is bro! 0 % 15 er orme 1; | ud 
abſolute. Qualified or aſe 15 that whi may be Led? 116 
tlon, as W 15 en 1s. made to 4, Jah his HER ALT Re 


nor SL a who. have an abſolge ſtate only long, As they, otinye _ | 1 


1 
P nl 


eh it be; as it w Were 


4 


"Tenailts of that Manor... 855 2 e Parſo1 TR wce-fimple c qualified toe Taft. 65. 
many Purpoſeß, as, to have an AAion « o | a tho” 10. VS 1 05 he 200 b. gone 
has in Effect but an Eſtate for Life; 1 5 uſe the entire. Fee 25 5 18 is, 
not i bim. But a Fee conditional © or. gui dis. Apt Strg he des. 41 Toft. i b. 

ſimple, * ain, a Fee-fi ſimple Tathe er TY divide "Into. R. 


PSY 1 80 Mix'd. Real, as the common 195 ae. Per onal, as 
when an 90. is granted. to one a nd his Heirs, Mi 4, a he 3 
is created of, ſuch a Covaty, which 18 10 Fe Pet long wien hos 0 IR 
ble, * A 4.2. 


Laſtly, A Fee: Hmpl in Lands er cen in an | 4 a 
or Incertain and 7 5 (i bg a Gen, 1 mes ir may e moveable, . 
ſometimes i in one Perſon, ſometinie ES in another; or ec ee in one 
Ploce, and 1555 mes in 080 nother,. " r Alu 303. 9 
Nole, 8 0 Pleading, Eſtates in Kette m ma 7 be girly Al- 2 Salk. 562. 
RE z but the e he's, of ſtates- tal and otl er Particbl ar , + $ 0 8 
ates re aa mu ft be Ih 8 @ = o an 
After this Dobbs . Hi (Reg it m oft be e Geo. z. in 
that tho? it is fl e molt t ample ſtate 0 ritance, . it is ſubje ny » 
Inman _ Therefore | ( CATE. muſt be. taken in the ih TIN Ne 
Fee Iebabße th hat it. be not "incumbred. ments tatutes | er- = 
| nk Or of the Staple, R Recap ances, e Wills, Feo 7 


* I 1 

Fin Hes „rg and Sales, „ e ede Beke Ja Sc; al Oben Elite 
= Aft ee 2 Black. Com. 
NY 1 Of ee 0% my How 22 ** H 4 10 . 3. Wh . 112. Wright's 

es ae entaile ed "WF = e s 5 2 e „ 
8 ſtate 1 in «Feeder 1 fat er. 1015 t.or li 5 is TT e 5 . Sy 


rigs whereof . ONE is ſeiſed x 11 75 gotten 
or to, be begotten, „ He that g Fl 110 Fl 1s Bel Hon 5 7, ah 0 5 
| to whom. the Gift is | , al Inſt, 20. 2. 


ade is 
In Gifts in Tail, WS Wisch oy - 770 ar. 1s H 5 my is 0 a3 1 5 Jar N . 
as in a Feerlimple : And this Worg' Bod Sor by e ; . 
by bim, or other V ſords 11 amount t tO i 5 F0 . 
reſtrained Males or E emales. of ſhe, 2M 1 is 
Heirs © Male or "Heirs Female i Fee e ö 
Words Malts O Werd ge becauſe : it * not NET 
good without the W Body in it 6 &v1 Pr, Ja Will! an.! 
tail. But if the * ante to Heirs Male, his Grant is vol z Tor, t 
King is deceived. e Begotten ſhall be neceſſarily intended by the Donee. 
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Ofan AN 5 I. An Eſtate in Fre- mple (Frodum fimplen).[ 4s robin one hath Lands 


Li: as: or Tenements to hold to him and his Heirs," and | he cannot have.a 
2 Black. Com. greater Eſtate. To have a Fe is to have an Infieritance ; to have Fre- 
8 imple implies that it is without Limitation to what Heirs; but to Heirs 
. 149, generally. In this Senſe the King may be ſaid to be ſeiſed i in Fee. Fee 
a 1 Inſt. 1. b. js taken alſo for the Inheritance that is Holden of another by ſome Ser- 

vice; but that belongeth only to a Subject. If he is ſeiled of Lands 


or Tenements which may be manually occupied or received, he js 


| br Toft. 1). ſeiſed in his b Demeſne, (or Domaine, de Damo) as f Fee (viz.) For the . 


a. & b. Service of his Houſe. But of Things which do not lie in ſuch manual 
Occupation, (as an Advowſon of a Chureh) he is ſeiſed as of Fee, not in 
his Demeſne as of Fee, f 
All other Eſtates ind Frag are derived out of a Fee-fumple cr and 
therefore there muſt be a Fee- ſimple at haſt in ſome Body; Otherwiſe 


n. 64. the Lands are in Abeyance, (7. e.) In Conſideration and AE of the 
. Law only: --: - 


IG] 8 
1 Theſe Words bis Heirs, make the; Eſtate of Inka. Tac hold 


* 


Bes F. 6. ante. to him for ever, or to bin and his Aſſigns for ever, makes but an Eſtate 


OI. Com. for Life for Want of theſe Words his Heirs : But the Word Heirs is 
8 joſt. 9. b. not neceſſary in ſome Caſes; as in Wills, an Eſtate of Inheritance may 
10. 2, paſs without theſe Words tis Heirs | ; for it is good if it is given to one 
Show. 34% and his Aſſigns for ever, or by any other Words that expreſs the Teſta- 

tor's Intent to paſs. a Fee. A Deviſe to one for Life and /after to her 


Iſſue, and if the has no Iflue, Power to diſpoſe thereof at her Wilt and 
Pleaſure, ſhe never had Ifſue, ſo took a Fee-ſimple, 2 Mi fon ö. In; a 


Will, to his Blood makes a Fee-ſimple; to his Seed an Eſtate in Tail. 
If in a Will one gives in theſe Words Al the rot f my !Elate, they 
carry a Fee: ſimple, if the Deviſor had a Fee: ſimple theręein: A Deviſe 
to one and his Succeſſors is a Fee-ſimple. The Word Hairs alſo is not 
neceſſary in a Fine Sur Conufans de bar. Conte cco, Nc. in Releaſes that 


See. la ante. york by Extinguiſhment, in a Recovery, nor to a. Creation of Nobility * = 


by Writ, nor if Lands are given to the King by Deed inroll'd, nor in 
Feoffmenits that take Effect by“ Reference, (as if A. enfeoffs B. and his 
__ Heirs, and then B. enfeoffs A. as fully as A. enfeoffed him) ner a 
Gifts in Frank- marriage, nor in a Grant of a Rent to a Pateener 10 


make Partition Equal, nor in a Grant of an Afſart by the Oy at a 
Juſtice-Seat by the Foreft-Law. 


511of. 8. b. A Grant to one and his? Heir in the fingukir Number N27 * one 
f A. or his Heirs, to #oo and Heirs omitting bis, is but an Eſtate for Life. 
ontra, 


; Roll. Abr. But to one and Heirs, (omitting his) is good; for there is no Incertainty. 


832. A Gift to one and his Children and their. Heirs, the Father and all Is 


>2 Str. 1172+ Children in Being at the Time of the Gift, do take a. Fee - ſimple joint- 
ly; but if he had no Child at the Time of the Feoffment, a Child born 
after ſhall not take. A Gift of Lands to one and His Heirs Male is a 
Fee- ſimple, for Want of the Word Body, but in a Will it gives. an 
Eſtate- tail only. | 
| The Definition of an Eſtate in Fee- ſimple is ;'to, 1 under ſtood oll Pur- | 
See P. 110, Chaſes by Natural Perſons, or by Badies Politick or Corporate. Int a 
ante. Feoffment to a Sole Corporation in Franbalmoign or Free Alms, a '\Fee- 
"Ample doth paſs without * Word «pete; van it cannot in other 
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Verba e hoc maxime e per raferentiam, ut ineſſe videntur. 1 Iaſt. 9 „ 


4 | Cakes 


TEST; \ 


LIC 5 * N 
e That a Fe a Fee-lim TY] 1 u 5 e e 


chat Fes, | Releaſe 2 abt 


41 ab ply ute, conditional, an gualtfie 
Aa Fi Fab: or. Fee 72 Fo 6.0 

the Condition is broke or not per formed rs till 11 
abſolute. | Rualfied or Baſe. is hs WE may be 2 


Tenants of that Manor..” So a 0 Parſon has a Fee-ſimple qu 


Wat bis e | 
gf All 1 5 met ts and rants ( ier , PEa, king) E X l 2 
on 915 0 Wazgant ies, Bar- 2 


Aar rmatign Nen | 
in An Sales by Pes indenred * aſi | e Ford Hears,on Suc- 


of a Sole Corp oration, ( a Biſho dor Ran he him nd 
_ bt Wete, A 5 . A 


ceſſors is neceſſaty . 2 5 
8 The: 155 158 Prhakty ; Lands'to io 115 Fake Heir, be i 18. Keel; bers. 4 Taft. 16. 2. 


6f 7 FE tg 2 and lo when. he pee ands. to him, , Us: Heirs and 


See P.22.ante. 


e 0 been ſpeaking PE 8 r. 


J S., - Io Re ep. 97. 


F 55 no 
VA ene or rather a "Foe e or an pete. cee into "emf 2 * . 
e Ha that. 1155 is Jefeated, 1955 


bon, as when a Grant ! is made to A. and his Heirs d la- 
no bf Dale; who have an abſolute Eſtate only ſo long. as they 115 ' 
agl 


d toe Toll. IP 4, 
many Purpoſes, as, to have an Action of Waſte z tho” jo other. Ca es he 300 b. 2 


M\ Y 


has in Fier but an Eſtate for Lite; ; becauſe the entire Fe ee. or Ris ht 1 is, 
not 1 him. But a Fee conditional « or que 190 is not in Steige e- 41 Inſt. 1 b. 


ſimple. ain a Fee. ſimple or rather Fee 
Perſonal, of e ee 


ay be vided; in 0 K <al, 2. 2. 
Mix d. Real, as the common Eſtates are. | ', Per onal, as 


when an Annuity i IS. granted. to one a nd his Heirs, Mig, 35, when, an Farl 


is created of ſuch a County, which is 1 y Perſonal rela re} 770 Lands. 


that tho' it is the moſt ample Eſtate of 


\ 1 b. 


Laſtly, 3 Fee:fi 23 in Ma: Face e either Certain 2 amp, 5 5 ex Inf 4.2. 


'f tInſt. 303. b. 
Ng 0 8558 in Pran Elles in. Pls Bi ae may b be RO al- 2 Salk; _ 


Ki but the Compmepopmens of Eftates-tail and other. ala * 


| judged in C. B. 
7 Eaſter 10 


Alter this 96 tion An 10 Divifion 1 55 e- ſim ple it "yk be . 
Jede v. Whit. 
A 1 it is bete 2 3 
I cumbranges. Therefore Dare muſt be tak ken in the Parchaſe of _ 


tatutes Mer-" 


| 1 le, that it be not incumbred. with Judgments 
Shank or PI the Staple,  Recognizances, Mortgages Wills, F eee ITY 
Fines, Bargains and.. Sales, Amercjament 85 Wee a e 8 ; Ofan 1 
: 4 In Fee-tai 


* 


to whom. the Gift i is, 


reſtrained. Q Males o r F emales of the Bod 


: £ 5 N34 _ Black. Com. 
II. Of Bee-tail. 1. How 45 defined... 2 1 * "Bay Kei 16d ** "With K. 178 Wrights 


1 may be entailed. Tenures 186. 


I An Eſtate i in? ee Kr 05 cut or b b Tat tahe- . 152 18. 
ritance whereof . one is ſeiſe to h the eirs of his . Body begotten 
or to be begotten, : He that. Tap y $53 abt 1s the Donor, and he 8 
ade, i is t Jonee FOE 4.71 Irs 1 Inſt. 20. 8. 
In Gifts i in Tail, cheſe Words a wy 2 01 11 . a as ie Shy 26. 5 
as in a Fee · ſim le: And this Wor ody, (or his * {To bs b. 
by bim, or ui e aal ce 5 100 a 15 TRI bas 20 955 0 f | . 
6 . But a Gift to or og 1 I 31. = 
Heirs e ale or Heirs Female l is A, cer mple ; the Law I Feeling ting the 1 loft. 13. 4. 
Words Mates or Females, becauſe it not limite | t what | , 5. 1 85 Max. 
good without the Word Body in a Bere or la Wi to ma © : A» $ 9 
tail. But if the King grants to Jeirs Male, his | rant is 3%. or t +114 ( b. 
King is deceived. e Begotten ſhall be neceſſarily ily intended by the Donee. 
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Hence a nene cannot be ſeiſed in Tail. 
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118 8 3 An Inftitute of' the 


LE HRC. LATE bÞ lid VERSE — 


Lands given by one Man to another with-a Wife (which i is Dag 
f Lit. 17. or Couſin to the Donor or Giver) in f Frank Marriage, (freel ar- 
riage) amounts by Implication to a Gift to the Huſband 55 Wike; and 
to the; Heirs of theit two Bodies. So that in Frank Marriage, a Fee-tail 
may be created without the Words vera or ns 0 Bot tele vary 0 
Frank Marriage are out of U fe. 1 40. 
Ing: 20. b. If one gives er to one and tiles 4 Seed, or to bis FM or Children of 
l his Body, he hath but an Eſtate for Life; tor there wants the Words his 
_ Heirs to convey the Inheritance. And tho“ the Intent of the - Donor” 
may be to cohvey the Inheritance by the Words, Seed, Iſſue, Children, 
yet this is not ſufficient; becauſe his Intent does not agree with the 
„ Bafereg aw. But ſuch Words are good enough to convey the Inhe- 
ne ritatioe in à Vill becauſe Men \uſually defer making their Wills to 
their laſt Hours, when they have not Time to conſult with learned 
Counſel, and e ee on nad? rac a rg to last 
Ef Wills. . ods 01 99 4 
bs VE * . By the: chaten Tong it A det t un Eſtate in Tall to hy dif 
_ . * puniſhable of Maße; that the: Wife. of the Donee ſhall be endowed ; 
1 Taſt..223.b=that the Huſband of a Feme Donee ſhall be Tenant by the Comte af 
ter dſſae; that the Tenant in Tail may ſuffer a common Recovery; chat 
collateral Warranty with Aſſets, See 4 Ann. ch. 16.) or Tincal With 
Aſſets may bar It ; and therefore Conditions to reſtrain either of theſs | 
mall the void. 1: 2921 — 
Sue. „And the Chancery cangd6t! reſtrain 'Fenant in \ Tail Gown commuting ins 
2 Vern. 1. Kind of. Waſte. But Tenant in Tail after Poſſibility, Will be refirained 
88 from committing Waſte in Houſes, or defacing a Seat. 
r Inſt. 223, b. By Statute it is incident to an Eſtate-tail to make Lenſes: according 5 
nn. 32 H 8: 4h. 28. ande to levy a Fine by 4 H. 7. ch. 24. and 32 H. L. 
L480 = 36. to bar Iſſues. And none of theſe raed my AR” of Farlias 
ment may be reſtrained by Condition. 
Laſtly by Cuſtam it is incident to an Eftate-tail in a Manor fo grant 
Lade by Cop. at the Will of the Lord, according to the Caftom of the” 
er which like wife cannot be reſtrained by Condition: 
VF This is the Definition and Deſcription of an Eſtate in Tail. 2 
Back. Con- - 2. As; to its Diviſſan, a Fee · tail is either General or Special 5 Gra. 
2 * eral, is where Lands and Tenements are given to a Man and the 
4 18. Heits of: bis Body begotten; or to 2 Woman and the Heirs of Her 
e gp Body begotten. In this Caſe it is called a general Tail, becauſe Hatz 
$4 ever Waman the Man taketh to Wife, the Iſſue may interit the Eands; 
. 0 .:c :apd: Whatloeyer Man the Woman taketh to Huſband, the Iſſde 'by any 
1 Huſband may inherit g cor if ſhe has divers Huſbands; and hath'INbe" by: 
Er. nd * „they may inherit done after another as Heir of het” Body. 
a Lit 162 * Shecialy here Lands and Tenements are given to a Man and his 
3 © "Wife, and ta the Heirs- of their to Bodies begotten. In this Caſt, 
none ſhall inherit ut thoſe thatare. begotten by bim on that particular : 
Wife. | - 105ca8ih84 to BA yd bin) < t 961967 . 
5 al +> If Lands and Tencinents:ar© giver; to Man: m his Wife and to 
46. 7 the Heins of the Body af e Huſband hath an Eſtate in ge- 
mo .* :Nexal Tail, and the Wife an Eſtate for Life; becauſe the Word Heirs 
relates generally to the Body of the Huſband. And if the Eſtate is 
« Lit Os made to the e Huſband and Wife, and to the Heirs of the Body of the 
N Wife by the Huſband begotten, there the Wife bath an Eftite in ſpediał 
Tall, :andthe-Huſband- for Term of Life, bbcaule the Word 5 res 


»A21w 587 So 2713 Ble 2 a — 3» 0 2 1 © lates 
rien 220 vn ef» O07 319TSY biuodl WA 79 D 4 Hits I 4 wit dhi&ris 
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out of Lands, or which concern Lands or certain Places. Therefore 7 Rep. 33.34 
Eſtovers, Commons, Uſes, Otfices, Dignities, whicfr concern certain ä 
| Lands or Places, may aan: 1% A 4G 05 bi eie HA 12 | 


For the Cuſtom might have been before the Statute! It 48 
Proof of ſuch Cuſtom, that Lands Rave been granted to 


if the Iſſues in Tail have avoided the Alienntion of the 85 
are good Proofs of an Eſtate-tail. As Copyholds by Callom'may | bo in 


3 P A ltr. Mita 4+ 


Hab. B Laus England. 119 


* _ — —— — 
vp 4. — WV OT * 2 


5 to the Body of che Wife, and is Cenfinedald Heirs begeben by that 


particular Hufbands:. But if Lands are given to: the: Huſband and Wife, 
and to the Heirs of their two Bodies, bath bf them duaue an Estate: in 
ſpecial Tail, as hath been faid 3 becauſe; tha Ward Heirs, or- the Inheri- 


tance, is not limited to one more than to the ther- Therefore by Ob.. 


ſerving to whom the Word Heirs relates, whether do hurh ur onα them, 

you may ſee where the Inheritance is lod ged. 99 ehugor rr n ονν,/ſ 
Thie Eſtates of general and ſperid l Tait areidaly mentioned in the Sta- = 
tute of Ve. a. chi l. But thete ared other Eſtates. tail within the Equity 'of a; 
the ſaid Statute. As if Lands are given to a Man and bis Heir s, Male or 
Female, of his Body begotten, the Iſſue Male ur Female! ſhall only inherit 2 Black. Con. 
according to the Limitation and the Will ofthe Donor. By Virtue ofithe 

* Statute the Daughter may be Heir by Deſdent, tho there is à Son, where « 1 Ind. 24 b. 
the Limitation is to. A. and the Heirs Female uf his Body. But id:Caſe of 164. =. 


Lit, 21g 22. 


_ aÞ+Purchaſe, or Limitation by Way of Remainder to the Heirs Female f Hb a 


will take as 


the Body of A. the Eſtate will go to the: Son, who is the r ight Hcir Male by 

Heir in Law. Here there cannot be an Heir Female, where there is a be end Pap 

Son. And, there. Fe many other Eſtates in Tail, * the Equiix of he and. M3. * 

hid Stange.. 5% ALL ene 4 5 e erf ed 201:Hob: 31 
If Tenant in Tail. general or ſpecial dicth-without' oy Iſſue, the Do- 


nor or his Heirs may enter as im their Revtt ion. For in every Gifd un 


Tail, the * Reverſion f the Fee-{irh mplc/is1oitheiDonor. ! 750 vat 2700 


All Lands of * Inberitance, and all Inheritances favotringof the it. 48; 1 197. 
Realty, maybe. entailed, as all Advantages and: Prafits whatſbever ogratited s 1 Inſt, 19. b. 


2 200 à. 


If the Thing granted be nierely:iPraſindl; of :to beaxerciſed with Ghats, e Bop. 27. 


tels, it: cannot. be entailed. 80 a Grant of an Aunuity vr of a Beaſt for 4 loft. 87. 


: Years to a Man and the Heirs of his: Body is void; as td the Linthawom 10 1 
to the Heirs of his Body, ; for a Chattel cannot be turned into an Inheri- 8 58. 


tance. Vet it is commonly aſſigned in [Troſt; that the Truſtete ſhud ld. 


See F 18. poſt, 
Duke ot 


permit the Iſſue in Tail to receive the Profits, which is an Entail in Notfolk's 


Effect. 2 But tho, if a Leaſe for Vears is limited in Tail, the Law al- f. lage 


b 1 Ink. 60. 
lows not a preſent Remainder to be limited thereon; it Will allow a -fu- a. & b. 


ture Eſtate ariſing upon a Contingency, which muſt (if ever) happen in Cote 


a ſhort Time. Copybolds cannot be. entailed by the Statute. Vet Cuſtom 8 1 05 


co-operating with the Statute, will make an Eſtate· tail, if not Cuſtom only. ep. 8. 


3 not ſufficienit; 1 
many ad the 2 Saund. 422. 
Heirs of their Bodies; for that may be à Fee Conditional es it was ut? ker. 327. 


Common Law. But if a Remainder hai been limited rund 


tail' d. they may by like Cuſtom. be cut off by Surrender . 1: Aach es OTIS 
4 A Temple may be limited by Act of Parliament. 1 poſt. 


All Inheritances were : Fee-ſimple at Common Law, pefofe the Sta- f. 1 


ute of lg 2. bb. x. For if: Lands were given 10 ain and the Heito' 1 


& 2 i is el 21 a. & b. 
* 2 ah a . | . 2Inſt. 333. 
0 „ Ii Da Hana ch Ad $193 Omas gen 
. 4 | * 3 . e wg . 
* _ *S * 5 — RN Be! 1 5 . 
75 


* ® [Beers the Stat: of Welten; 2. 4 1. 4 guter a Fer Tail was, een 
Law kno en by the Name of à Fer Conditional, fo called: from tbe. Cindititn.expreiied. 5 
or implied in the Gift or Conſtitution of the Fee; that, in Caſe the Donee died with- 
out fuch particular Heirs, the Land or Fee ſhould revert to the Donor ; but notwith- 


ſtanding 


n reren Bee”, an bes. — * . * — 


In F 5 ue, the - - | Bobk II. 


1 mY wow os od 
— — —— —ꝓ2 ͤ.. 
ah 


of his Bady it wat linwipreied to be a Feesſi ole e by the 
Giſt, upon iGontlitidn that che bud Tue. And ſo if he had Ifſue, the Con- 
dition Was fuppbſod to be perform'd for three Purpoſes, (vis) To 
Alien and: difinherit the Iſſue, and by the Alienation to bar the Donor 


or his Heirs:af Hl Poſfibility of the Revert ſion}; 10 Fit for Treaſon | 


or Belong Fol ſdhurge with Ren Common, Se, and thereby to have 
bound the Iſſue. But, 455 
2 Inſt. 333 By har Stalure 1b. Htenrion of. the Dore 1s to be obſerved ; as that 
&e, tbe, ({Tenatt-in Tuilimuſt-not allen, forfeit;' or charge it longer ban for bis 
„ nou L. Fines; heneafier 10 be levied, 10 be word.” 

* But daily Experience :Ghowed, that tuch 'Cantention and Miſchief 
e 1 Taft, t 191% ie: {crept into the. Lawby:ontail'd Inheritances ;* as Frauds to F armers, 
t Crediton. Ge. Sons bocdme diſobedient, when they found they could fot 

| be diſinherited. {Therefore by 4 H. 7: cb. 24. and 32 H. 8. ch. 36. hl 
e See M * Iſſue in Tail were: made barrable by a Fine z.] Sußjects alfo that were 
Pot. Owners of- entäipd Hands; were leſs fearful to chmilit Freafon. 
5 Ste off Therefore by 26 H. 8. ch. 131 ſuuh Lands are fot feitable fo *Freafon..} 
feiture, B. 4.. Men that had entail'd Lands: could het make Improvemients; for when 
ch. 5. pat, the Owner had only an Eſtate for Life, none would give a Fftie "gf any 

Value for al: Leaſe of it, rior lay any great Stock bpon tlie Land, that it 
might yield: an improv'd' Rent. Therefors 57 31 9.8. oh. 23. TE 
i see of Leaſes, Nants in Tail are enabled to grant Leaſes Pf 
_& SPS, See 33 H 8. eb. 391 A˙E ch 4. Coheertiitite: Lands of Feit 3 in 


Tail, as thable 1 King's Debts or 'falcable fer the Arrears of ws 


3 +1 * 8412 3 10 10 f . i * . Fo 20 411 2 4 ; «+. 


5 King's , . 10, HOP 9 on” 
6h? 2" les —— che many „IIiKierb asd Jocebeedeidzer of en 
tail'd Eſtates, and the Statutes Febdre ee, and Fes and RD 
Vveries o Dock Eutaile there are Methods found Cüt in Settlement to 


limit Eſlates, that no Law or Statute tan reach or alter them, exce ebt d 


— 1 of Parliament. is malle for that Pürpoſe. ee 
Hicherto . L have ſaid ſomewhat ef Eſtates of ehe, ter zee 
Eſtates of. Arecbold aan we ee ore Eff, er if e n 
| i liert 182 dice 3 T Polk (1 HERS £1 291 21014 n 
33 IE * — 6 Is 6 3 3 = a «34-1 n 
l I rr | 3 SY 2 uf 
0 8 fa ne, or Refixifion v was 3 10 the E Ut ene 


no other than (whether expreſſed or not) was implied in every fi 
pet out Andeſtors were, after Heir or Aue had, fufferect + K nn 1 r 
A: ſuch Fees: ad to 2 2 well as the Heir, upon a Suppbſitio tk 2 


e many. fp for thiy P 99g 8 + ſatishtd or performed! bythe Donors! having 1 — This 
. on, any and the r 


e conſe — ces being. manifeſtly, contrary to yo wo unt Ju 
10 2 SY the Gift \ Was ore Athen by this Statute of I}, Wie a 


Qulled the Statute 4 Doi) whieh required that from henceforth, dhe dd ian and ele 
of the Deer ſnould be abferved, nud that a Foe fo given, ſhould, in all F eps '& to 


the Iſſue, Wo. for 1 55 of Iſſaęe, F 6% the, Donor: So that thouph Dithhton ſays 
Tail is b 


that a Fee. ce of this St tute, for that, before, all Inheritancęs were ＋ Ces: 
| Simple, Aber, or Ont tional ; \ et ein, that this St tatatug: did. % create a 
mne Fee, aut re aut nomine, that! Ie duty fevered and Afſtinguiſned Lnitation 


from the Condition, and reflared the HE of each, that is to fy, che E f the Li- 
mmitation to the Iſſae; 20 the Reuarſion, as the proper Effect of the — 8 ts the 
Donor, nm | to the plain Im rt. and manifeſt Intent of the Gift. And. vet, 8 hy 

Means of this Statute the Limitalion was raiſed above the Condition, the Fee mi ight thence- 

©. forth be denominated from the Limitation, which, as now eſtabliſhed, was become the 
FOES nt _ Subſtance, as it was in Truth, WES. the immediate End of the Gift, Wright's Te: 
TD "Our ary " 188, 189, * | <q 
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* II. 2 An Eſtate in 7 ail, after Peſibility of 1ſue extind, is where Lands Of an Ellate 
and Tenements are given to a Man and his Wife in ſpecial Tail, and 3 
the Survivor hath an late in Tail when there is no Poſſibility of Iſſue. & 0 
If they have Iſſue, and the Iſſue dies without Iſſue, ſo that there is not > Black. Com. 
any Hae alive which may inherit by Force of the Entail; the Survivor Tit. 32 
of the Donees hath an Eſtate in Tail after Pofſibility, &c. * None i log. 25. b. 
can have this Eſtate but one of the Donees, or the Donee in ſpecial” mY 543 
Tail; for a Donee in general Tail may by Poſſibility have Iſſue. And 11 Rep 90. 


Rep. 8 
the Eſtate of this Tenant muſt be created by head of God, (vig.) by 1 ITY” 
or r by his own ad. 


1 * 


F487! - 3594 
| Iv. An Eftate by Curteſ of England i is where. 4 Man taketh a Wike Of an Eſtate 
ſeiſed in Fee- ſimple, or in Fee-tail General, or ſeiſed as Heireſs in ſpe- by Cartely, 


cial Tail, and hath Iflue by her, Male or Female born alive, (not rip'd 2 Black, Com. 


out of the Mother's Womb-after her Death) evidenced by Motion, Cry- 126. 


; ing, &c.' which by any Poſſibility may inherit, and the Wife dies, and 1 $$ $Þs 


nit. 20. b. 
the Huſbagd holdeth the Landl during his Life. : This is by the Law and ze. b. 


Curteſy of England. One may be Tenant by the Curteſy of a Caſtle for 3 Rep, 34. 
the Defence of the Realm, of a common Sans Number, Gc. 


A Man ſhall not be Tenant by the Curteſy of a bare Right or Title, *FN.B 149. 


or of a Reverſion or Remainder expectant upon an Eſtate of Freehold, 1 Toſt, 29. . 


unleſs the particular Eſtate is determin'd during the Coverture ; nor F 
a Seiſin in Law; but of an equitable Truſt he ſhall *, and Equity wille was 108 


relieve him againſt a Term attendant on the Inheritance. But if a Wife⸗ Vers. 324, 
dies before a Rent in Fee becomes due; or in the caſe of an Advowſon, 53 


before the Church becomes void; tho, Man ſhall be Tenant by the Cur- 3 Was, 234. 


ply the Place of Dower. 


1 Atkyns. 603, 
teſy, though the Wife had only a Seiſin in Law; becauſe he could by 606,607,609. 


no Induſtry attain unto 0 other Reisen A Seifin 1 in Deedis gel in; Nee 428. 
other Caſes. i 0 "+14 


| „ 469,471,716. 
Four Things a concur hah Thy Eftate hay e Pacha Mar-, Ind. 30. a. 
age, Seiji in of the Wife, ue, and Death of the Wite. 185 * 


V. Of an Eftate | in Dower. I. Its R 5 Thom 7 Ia . Who Of an Eftate 
may be endowed ? 3. Of what and how? 4- Of Fanart, which Ar NE Ta 
| * Black. Com 


1. An Eſtate in * Dower is SO a "Meads ſeiſed of Lande or Te- ; Lit 36. 


nements in Fee- ſim ple, Fee-tail- general, or ere in ſpecial Tail, and 1 Ivſt. 30. b. 


marries a Wife and dies, and the Wife, by the Common Law after (Rep. 22. 


the Death of her Huſband, hath, during . Life, the third Part of 


ſuch Lands and Tenements as were her Huſband's at any Time during 
the Coverture, whether ſhe hath Iſſue by her Huſband or not; ſo that 


ſhe be above nine Vears of Age at tbe Time of the Death of her Huſ- 


band. * Dos, or Dower, ſignifying in a yulgar Senſe, the Eſtate which F laſt 31. 3. 


the Woman brings in nee, ä en W is of ano- 


5 Marriage, Seif n, and the Death of the Huſband. The Bond of Mar- 
_ Triage muſt continue, and there muſt be no Divorce 2 Vinculo Matri monii. 
A Separation a Menſa & Thero only, doth not deſtroy the Bond of Mar- m0 b. 


tx 


ther Nature. . 
Three Things do entitle to 8 as appears by this Debnition, rote. ) 


11 Inſt, 32, 
a & b. 


riage ©. A Wife de Facto may be endowed, if the Huſband dies before ( hy * 


dhe Divorce. Concerning the Seiſin; ; the Wife thall be endowed of a * See P. 63, 


I 1 Seiſin e. 


— - An Tnftitute, &c. Book II. 


— 5 W — —— 


3 1 Inſt. 31, Sein! in Lau, or # At the Huſband had only a Right, as well as 
GR where he had a Seifin in Deed. For it lieth not in the Power of the 
Wite to bring it to an actual Seifin, as a Huſband, when he is to be 
- 4+» , . Tenant by the Curteſy, may in moſt Cafes, | It is not neceſſary that the 
br Inft 35 © Seiſin ſhould “ continue during the Cyverture; for if the Huſband aliens the 
Lands, et the Woman ſhall be endowed. + But the Huſband, muſt be 
« Lit. 44. 45+ © Sole 5 and not as Jointenant at the Time of his Death; for then 
e Survivorſhip will take Place. If there are two Jointenants in Fee, 
and one maketh a Feoffment in Fee, his Wife ſhall not be endowed : 
Of a Seifin fot an Diſtam a Wife ſhall not be endowed ; - as of a Seifin of 
a Conuſee of a Fine that grants and renders to the Conuſor, the Wife of 
Ca Temp. the Conuſee ſhall not be endowed : Neither ſhall ſhe be endowed of an 
1 Eſtate which is in Truſtees, and in which the Huſband hath only an 
A IL * * Equitable Intereſt: But the ſhall be endowed of an Equity of Re- 
Showers demption, whether of a Mortgage for Years or in Fee; and ſhe may 
Parl. Caſes6g. redeem the Mortgage, and hold over till ſatisfied *, Or keeping down 
43 137. 2 Third of the Intereſt, intitles her to Dower of the Equity of Redemp- 
*2Wms, 632. tion e. die it ſeems that 20 5 will ſet afide a Term for Years at- 
= q > tend; ht on the Inheritance in Favour of a Widow as againſt an Heir at 
Pr, 1 Law, or 'Devifte ; but not againſt a Purchaſer *, 
— ng  Littietth reckons up * five Kinds of Dower, (v:2.) Dower by G 5 
2 Black, Com. Lau; by Cuſtom ; Power 4d Oftium Ecclefie ; Dower ex Aſſenſu Patris; 
. And Dower de la pluis Beale, (i. e.) Of the moſt fair of the Tenements. 
2 Wms. 640. the two firſt are only in Uſe. 
Sh. P. Ca. i The Wife of an Idiot, Non Compos Mentis, of one outlawid 
| Tie. 3), We. Of Ro! of Felony, Treſpaſs, Hereſy, Pramunire; may be endowed. 
1 Iaſt 33. b. But a Wife of one attainted of High Treaſon, or Petit Treaſon, cannot 
2 Iſt. *1- be endowed; [See 5 & 6 Ed. 6. ch. 11. ] nor the Wife of an Alien, 
„ nor an Alien Wife, except in Caſe of the King. 
37 a. 302. b. By Weſt. 2. ch. 34. F the Wife Elopes from ber. Huſband 6. 4 ©. 


See F. 24. * the Wife willingly leaveth' the Huſhand, — tarrieth with the Adulterer, 
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ante. 


2 Inſt, 435. He ſpall loſe ber Dower, unleſs the Huſband willingiy without Eccleſiaſtical 
- Coercion be reconciled to her, and permit ber to cobabit with him. 
3. Now I come to ſhew of * wobat, and how a Wife may be en- 
dowed. 7 
41 Toft, 31. b. A! Wife may be endowed of the principal Meſſuage, (aot of a Caſtle 
of 9% ; for Defence of the Realm) Lands and Tenements, and of a Reverſion 
Finch 125. upon a Leaſe for Years made before Marriage, and of the Rent, where 
1 Roll Abr. the Eſtate is diviſible by Metes and Bounds : but not of a Reverſion on 
1 *'a Leaſe for Life, made before Marriage ; for of that the Huſband has 
3 Cro. 190, neither Seifin in Deed or Law. Where no Diviſion can be made, a 


— — — 


— 2 — -  - = 


— . 7 IT EE: 


B Woman muſt be endowed of the Thing in a ſpecial Manner, as of e 
. ol the Mill for every third Month; of the third Part of the Profit for 


0 
| 5 third Preſentation to an Advowſon, the third Toll-Diſh of a Mill, or 


Stallage, and of the third Part of a Fair; ; of the third Part of the Profits 
* of an Office, of the third Part of a Gaol, a Park, a Dove-houſe, a Piſ- 
4d ; of the third Part of the Profits or Courts; ; the third re of . 


" * 4 


1 * of what Eſtate of the Huſband, with reſpect to the Nature and Quality thereof at 
| | | _ Wein by vated: OE" 1 Ateyns _— 2 FR 9 427. 3 Atkyns. 130, 131. 


Heriots, 


CHap. _— | Laws of England. 1 123 


Herten 1 Tithes, (as of the third Sheaf) of the third Part of Com- 
mon certain; but not of Common without Number in Groſs; for then 


the Land would be doubly charged; nor of an Annuity that doth not 
iſſue out of Lands or Tenements. 


a Dowers of a Copybolds are warranted by ſpecial Cuſtom only. 4 Rep. 22, 
1 „By Cuſtom the Wife may have half; or the whole of the Eſtate, 37; 

ap There muſt be an © Afignment of Dower at the Common Law, either i In 33 b. 
1 by the Sheriff, by Virtue of the King's Writ, or elſe by the Hels or 111. a. 
a other Tenant of the Freehold, by Conſent or Agreement amongſt them- 45. n 
HH ſelves. The Wife cannot enter into her Dower, but muſt recover the 1 Rol Abr. 
. ſame by Writ of Dower. . 1 
20 This Claim by Dower at Common Law ſeldom happens, eſpecially 5 
1 upon great Eſtates, by reaſon of Jointures. [See Mag. Char. ch. + FF. Black Com. 
. 20 H. 3. ch. 1. 2. Ed. 1. ch. 49. 13 Ed. 1. ch. 4. 27 H. 8. ch. io. 5 

" 1 Ed. 6. ch. 12. 5 & 6 Ed. b. ch. 12.] 

. I) heſe two laſt Eſtates (vi. by Curteſy and Dower) are ſpecial Eſtates 

=_ for Life, and do ariſe after the Death of one that bath an Inheritance 


2 with a Freehold. 


* 4. A Tointure is a. competent Livelihood 1 Freehold Lande or Te- NS 36. b. 
nements for the Wife, to take Effect preſently in Poſſeſſion or Profit! git. Com. 
after the natural Death of the Huſband, for the Life of that Wife at 137, 180. 

leaſt, if ſhe herſelf is not the Cauſe of the Determination or Forfeiture 
of it; e as where the Eſtate is ſettled Durante Viduitate, and ſhe marries, . 4 Rep. 3. 
This Definition of a en is made with reſpect to the Statute of 27 
E. Nel 0c. 
Ihicb enadts that where an Eftate i is made in Poſe fm or Uſe to Huſband 
8 and Wife, and his Heirs, or to the Heirs of their two Bodies, or of one of 
their Bodies, or to them for their Lives, or for the Wife s Life for ber 
Jointure; ſhe ſball not bave Dower. Howbeit, upon a lawful Eviction of alc. Com. 
that Jointure, ſbe, ſball be endowed of as much of the Reſidue of ber Huſ- "3% 
| band's Lands, whereof ſhe was dowable at the Common Law, as the Land. 
from which ſhe is ſo evicted (ſhall amount unto, But ſuch Jointure being 
made after Marriage, the Wife (after the Huſband's Death) may refuſe it, 


and betake herſelf to ber Dower ; unleſs fuch Jointure be made by Act of 
. garli ment. 


Now to the making of a perfect Jointure within this Statute, and to 
bar a claim of Dower, Six Fhings are to be obſerved. u Taft. 36. b. 
I. Her Jointure by the firſt Limitation is to take Effect for her Liſe (Rer. * 
in Poſſeſſion or Profit, pteſently after the Deceaſe of her Huſband. 2, "It. 
muſt be fer the Term of her own Life, or a greater, Eſtate. But it may 
be. limited to continue no longer; than ſhe remains a Widow, or while 
the forbeurs to do any Act in her own Power. 3. It muſt be made to 
herſelf, and to no other in Troſt, for her. 1 It muſt be made in Satis- 
faction of her: whole Dower, and not a Part of it. 5. It muſt be ex- 
preſſed to be in Satisfaction of her Dower ! in the Deed or Deviſe. 6. It 
ane be made either before or after Marriage. If made before, the Wife 
cannot waive it, and claim. ber Dower at the Common Law; otherwiſe, 


x it it is made after Marriage. 
= EE _ 5 — — 


* What all or © (hall. not hs A Fe . or good bar of Dower, aid "HED 


10 a Dowereſs ſhall. be favoured in Equity, See 1 Atkyns. 439. -S Atkyns. 209. 
. 3 Atkyns. 8. 185 & See 1 Vezey. 230, 2645 
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bis Stutote does not extend to * Copy holds; becauſe Dowers of Co- 
bol ds are warranted by ſpecial Clem only; as hath been faid'; But 


ae and F in Equity, if the Wife hath a Compenſation fer Dower, it is alſo 
Wager in deemed a Satisfaction tor. her Free, Bench ih Copyhold' and; which is i 
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Soo 901 the Nature of Caſtomiry Dower,” 7 UP een $149; 154 
Ward and Al Aer 55 ttlemevis in Lieuaf Jointure, are Jointüres at the Com- 
. mon Law, anch are no Bars to 4 Claim of Dower: A Jointure Was no Bar 


Feb. 17 66. ol. Dowe ; lets this Statute. For 4 Right or Title to a Freehold can- 
a1 Toft. 36. b. not Ds y Accep tance of a collateral Sa kate | Buy Dower _ 
1 ud. 4 8 " be releaſed. W Peng en Nei Hie! 
? If. a. Tointare is, made of Lands, according che brntate, beldre che 
N and after the Hufband and Wife Alien them by Fi ine, ſhe mall 
not be endowed of any other Lands of her Huſband ; "otherwiſe; if the 
Tointure was made After, Marriage ger. Tr Gbit i h 5,4 
oi Taſk 36. b. The Wife may > enter into ber Jointute After het Deas of her Huf 
& 37 a. band, and 18 not driven” to a real Action, as ſhe is to recover Dower at 
The Cnmos Law. "Neither hall her? Jointurs oy forfeRew by oh Trea- 
32 $91 1+ (on of her, 1 as in the ens 
2 „ otwith anding her Dower” of” ginure, the Wit! öl hated be- 
fel 46. bas hatiels real a nd, | Bohds again, vhleſs her Huſband altered the Property 
1. a. x d. oh his Liſe-time, Alſo her Proportion of his Chattels real and perfonal, 
i upon an Adminiſtration: arid Diſtribution, if the Huſband* dies ag ere, 
See.p 175 ante. and likewiſe all ponyentent Appatel ſuitable to her Character. 65 gi e 


ln Ali Ha 54 5 


nn 


Of an Bae I; An Eſtate for * Life i is when'one hath Lands and Danensdte dr 
ar ack. Com. Term of his own Life, or the Life of another, or for the, Term both bf 
120. bis own and another Man's Life. But an Eſtate for a Man's own Life 

à Lit. 56. 60 is higher than for another's Life, An Eſtate made to One and his Heirs, 
: = 140. during the Life of Another, is but an Eſtate for Life : Tho! the Heir of 

3 Was. 368. the Grantee ſhall take as fpecial Octhpalit, 2& 17 3s 261 neg lt 

e Lit. 57 e that hath an e Eftite' for Term of his own Life, or ihe Life of 

„„ another, hath a Freehold, and no other of a lefs Eſtate bath: a Freehold ; 

LE but they of a greater Eſtate have a Freehold, as Tenant in Fee-ſimple, or 
71 Inſt. 43. b. Fee- tall. "Eſtates by Statute-Merchant, Staple or Elegit, are but Chattels. 

But now by Force of the Statute of Frauds and Perjuries, 29 Cb. 2. ch. 


| 5 Wow wen SG and 14 Geo. 2. ch. 20. Te 9. An Eſtate pur autre Vie'is deviſeable by 


2264+ Will atteſted by three Witneſſes; and 55 granted to A. B. or to A. B. 
ys 3 1 by and his Executors and Adminiſtrators, s perſohal Aſſets; and ſubject to 


pot _fimpſe. Contract Debts, and if not diſpoſed of by Will, is diſtributable 
. one the next of Kin ; but if granted to one and his Heirs, it is a Free- 
hold, and 1s real Aﬀets, and liable 29 to ſuch ous as bind the 
13 Wms. 166, Heir . 7 4 its | 
Every Leſſee for Life may nr upon the Land Gemiſed reaforable 
1 lng. 41h Eſtovers; unleſs he is reſtrained by ſpecial Covenant or Agreement. 
2 Black, Com. IT. a Man grants an Eſtate to another, Ruam diu ſe bene geſſerit, or fo 
a5 of Elo. org as he ſhall dwell'i in ſuch a Houſe, or to a Woman Dum ſola Fuerit, 
vers, ch. 2. or Durante Viduitate, of for any ke rns in all theſe 
= _ Waſte Caſes the Leſſee hath an Eſtate for Life determinable,- 14 | 
" Ind. 42. a A Grant of Lands, Cc. without expreſſing any Eſtate, isa a:Grant for 
2 Inſt, 301. the Life of the c Leſſee, So a Grant from Tenant in Fee-fimple for 
Lo 5 Term of Life generally, without" mentioning for whoſe Life, ſhall be 
EP conſtrued to be for the Life of the Leſſee; for the Grant ſhall be taken 
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moſt Acongly againſt the Leſſor: Otherwiſe if ſuch a Grant is made by 
Tenant in Tail, or for Life, for then it ſhall be taken for the Life of the 


Leffor, to prevent Injury and Wrong. 


A Leaſe for any Number of Years, determinable upon a Life or Lives, 
is not a Leaſe for Life or Lives, or a Freehold, but is a Leaſe for Years, 

or a Chattel determinable upon Life or Lives. 
If Tenant for his own Life, or the Life of another, ſows the Land, and - Lit. 68. 
he dies, or Ceſiuy que vie (he for whoſe Life he holdeth) dieth before the ** 55. b. 
Grain is reaped, his Executor ſhall have the Emblements, (i. e.) the Profits 37, g. 
of the Land ; for his Eſtate was Uncertain and determined by the Act of 2Black. Com. 
God. But he ſhall not have the Graſs, or other Fruits, which are the 45 
natural Profits of the Earth, if they are not ſevered, becauſe they are _— 
Parcel of the Inheritance. And ſo it is where any one hath an Uncertain 


Eſtate; as Tenant in Tail after Poſſibility of Iſſue extinct, Tenant by 


Curteſy, or in Dower ; for theſe are uncertain Eſtates for Term of Life. 
Here the Law gives to the Party, whoſe Right it is, free Ingreſs, E- 
preſs and Regreſs to enter, cut down and carry away the Corn. But if 
a Woman that holdeth Lands during her Widowhood, ſoweth the Ground, 

and taketh Huſband, the Leſſor ſhall have the Profits; becauſe the Eſtate 


was determined by her b own Act; and ſo it is if ſhe had granted a Leaſe b 5 Rep. 116˙ 


thereof for Vears, and her andertenant had ſown the Land, for he ſhall 1 Inſt. 55. b. 
not be, as againſt the original Leſſor, in a better Caſe, than her under 


whom he immediately holdeth. And ſo if any other Tenant determines 


bis Eſtate by his own Act, (as by Forfeiture) he that entereth for the 


Forfeiture ſhall have the Cine But if a Leaſe be made to Baron and 


Feme, (Hutband and Wife) during the Coverture, and the Baron ſows the 
| Lind: and after they are divorced & Vinculo Matrimoniz the Baron ſhall 
. have the Corn, becauſe the Judgment is the Act of the Law. Or if the 

Leſſor of Tenant at Will be outlawed, whereby the Will is determined, 


yet the Tenant at Will ſhall have the ere So note the Diver 


tity where the Eſtate is determined by one's own Act, the Act of the 
Law, and the Act of a Stranger. 


A Leaſe for Life is not ſaleable by fs Sheriff upon Execution for 


Debt, but he may extend the yearly Profits to pay the Debt. e And if. Id. Ray; 


Tenant for Life forfeits Iſſues, and dies, they ſhall be levied upon the 6 
Reverſioner ; Becauſe ſerving upon Juries being a Charge upon landed 
Men for the Sevice of the Publick, the whole Fee is charged with it. 
[ How an Eſtate for Life may be forfeited, ſee Forfeiture by Waſte, cb. 4. 


poſt, how, ſurrendered, See Surrender, cb. 3. Poſt.] 


By 28 H. 8. ch. 11. ſ. 6f Van Archdeacon, Dean, Prebendary, Par- | 
fon, Vicar, Maſter of an Hoſpital, or other Perſon admitted to any Benefice, 
Dignity, &c. (Chauntries only excepted) hath cauſed any of his Glebe Lands 


to be manured and ſown at bis proper Coſts and Charges with any Corn or 


Grain, the ſaid Incumbents may make and declare their Teſtament of all the 
Profits of the Corn growing upon the ſaid Glebe Lands fo manured and ſewn, 
This AX does not extend to Glebe Lands in the Poſſeſſion of a Te- See of Rent; 


nant, manured and ſown by him, Ch. 2. poſt. 


[See 14. El. ch. 8. An Act for avoiding Recoveries ſuffered by Colluſion 
of Tenant for Le]. 


By 19 Car. 2. ch. 6. If a Perſon far whoſe Life an Eflate hath been 
or {hall be granted ſhall remain beyond Sea, or abſent himſelf in this Realm 


for ſeven Years together, and no ſufficient Prof i is made of the Life of ſuch 
Perſin, an 4 Action commenced for the Recovery of the Lands held for 


K * the 
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Tr 
Coen his is.Statyte does not Shea to 725 bolde; becabſe Dowers of Co- 
R 155 As are 1 70 by ſpecial Clitom only; as Bath been fafd': But 
n and f in Equity, : the Wie hath a Cempeplanlbn fer Dower, it is alſe 
Waker ig, e a 90 <faQion tor: her Free, Bench in Cepppelg Lasch which is 4d 
on N : the Nature 0 'Caltomir) err 10 nm vn 190 1A 
Ward and A other Settlements in View df gere art fold at tlie Com- 
Cn ten? | mY LW and, are no Bars to 4 Claim of Dower. A Joſature was no Bar 
Feb. 1546. 0 Before this Statäte. Fot f R ght of Titte to a Frechold can- 
ar Toft. 36. b. al 0 F by. Accel ptance of a collateral Satisfaction But Domer may 
td. 6. be el een Wack e n nie 
n If a. g is mads. f Lands, eee to the Statute, befdre the 
5 Covertufe, and afcer the lufband and Wife alien then by F. ine; ſhe mall 
not be en owed of any other Lahde of her Huſband; ether wiſe; if the 
| Jointure Was made 1195 Marriag ger. ODA n- dt t 4%, 5:4 
dr Toſt 36. b. The V Wife may > enter into ber future ſehr a Death of her Hat 
& 37. a. "band; and. is not driven to a real Action, as the is to recover Dower at 
che Common Law, Neither all' her“ inture be' forfeited by the Trea- 
ot * op of her pad, as in the Cafe of Dowe rtr. 
Re otwit 1015 ding ber Hole of Jin, the Wie kö have all / ar 
5 46. b. atiels real and 'Bohds again, ufllels her Hofband altered the 1 
51. 0. in his Licertiche. Alſo her Pro ortion'of his Chattels real and perſonal, 


upon an, *Admini ration arid Diſtribution,” if the Huſband® dies Oy 
805.5 64 ante. and, likewiſe all | Fonyenlent” Ap patel'fuit table to her Character. 1 
ieee Jt $ i] at $3 1917 ff * 57 Wb ARA ety T7 [e. 18 TY x 


| Of an Elate VI. An Eftate for * Li 1475 is when one hath Lands and Tenements for 
art e Term of his ,own Life, or th e Life of another, of bor the Perm both bf 
120. bis own and another M: in's Life. But an Eſtate for a Man's own Life 
à Lit. 80.1 is highe r than for anoth T's Life, An Eſtate made to One and his Heirs, 
1 laſt 7% during the Life of Another, is but an Eſtate for Life: Tho, the Heir of 
3 Was. 358. the Grantee ſhall take as fp 20121 Occupant. 99: EY 3-36 10; 172 F ; 
Lit. 57. He that hath an Eltite for Term of his own Life, (or! ihe Life of 
algotber, bath a Freehold, and no other of a 2 Eſtate bath a Freehold : £ 
but th Y, of a greater Eſtate have a Freehold, as Tenafitin'Fee-fimple, or 
71 Inſt. 43. b. Fee- tal Eſtates by Statute-Merchant, Staple or Elegir, are but Chattels. 
But now by Farce of the Statute of Frauds and Perjuries, 29 Ch. 2. cb. 
2 Wms 281.1 
Wins. 102, 3 3. and 14 Geb. 2. ch. 20. ,. 9. An Eſtate pur autre Vie is deviſeable by 


"vhs. Will atteſted by three Witneſſes; and 58 ranted to A. B. or to A. B. 
See di 1 g. and his Escccfots and Admigiſtrators, ! s perſonal" Aſſets, and ſubject to 
pol. ſimple Contract Debts, and if not iſpoled of by Will, is diſtributable 


N 1 the next of Kin; but if granted to one and his Heirs, it is a Free- 


hold, and is real Aﬀets, and table only to duch Debts as bind the 
i 23 Wus. 166, Heir *, F aan Ng e * Sd nd! 


3 


. Every 1 Leſſee for Life may take v on the Land demiſed reaſoreble 
u 1Toſt. * b E/overs ; unleſs he | is reſtrained by ff ecial Covenant or Agreement. 
2 Black. Com. If a Man grants an Eftate to another, Qam diu ſe bene geſſerit, or ſo 
2 Elo 1 long as he ſhall dwell® in ſuch a"Howufſe, or to a Woman Dum ſola fuerit, 
vers, ch. 2. Or Durante Vidi, or for "any 8 1 n bh all: theſe 
_ of Walt, Caſes the Leſſee hath an Eſtate for Life determinable. 1... 
" Ind. 42. a A Grant of Lands, &c. without expreſſing any Eſtate, is a a:Grmit for 
2 Inſt. 301. the Life of the“ Lefſee, So a Grant from Tenant in 'Fee-fimple for 
* Iaſt. 42 a. Term of Lie generally, Without mentioning for whoſe Life; ſhall be 


EET conſtrued to be for the Life of the Leſſee; for the Grant ſhall be taken 
| e moſt 


2 2. . 


- $ +4 
* 


e 4 


CAPI. "Laws of England. RS 


— 


Pn. * 


maſt Acongly againſt the Leſſor: Otherwiſe if ſuch a Grant is made by 
Tenant in Tail, or for Life, for then it ſhall be taken for the Life of the 
Leffor, to prevent Injury and Wrong. 

A Leaſe for any Number of Years, determinable upon a Life or Lives, 
is not a Leaſe for Life or Lives, or a Freehold, but is a Leaſe for Years, 

or a Chattel determinable upon Life or Lives. 

If Tenant for his own Life, or the Life of another, ſows the Land, and - Lit. 68. 
he dics, or Ceſtuy que vie (he for. whoſe Life he holdeth) dieth before the 2 55. b. 
Grain is reaped, his Executor ſhall have the Emblements, (i. e.) the Profits? Inf g. 
of the Land; for his Eſtate was Uncertain and determined by the Act of 2Black. Com: 
God. But he ſhall not have the Graſs, or other Fruits, which ae The [<5 "455 
natural Profits of the Earth, if they are not ſevered, becauſe they are 
Parcel of the Inheritance. And ſo it is where any one hath an Uncertain 
Eſtate ; as Tenant in Tail after Poſſibility of Iſſue extinct, Tenant by 


Curteſy, or in Dower ; for theſe are uncertain Eſtates for Term of Life. 


Here the Law gives to the Party, whoſe Right it is, free Ingreſs, E- 

greſs and Regreſs to enter, cut down and carry away the Corn. But if 

a Woman that holdeth Lands during her Widowhood, ſoweth the Gronnd, 

and taketh Huſband; the Leſſor ſhall have the Profits ; becauſe the Eſtate 

was determined by det b own Act; and lo it is if ſhe had granted a Leaſe, Re 116. 
thereof for Vears, and her undertenant had ſown the Land, for he ſhall al 's 5. b. 
not be, as againſt the original Leſſor, in a better Caſe, than her under 

whom he immediately holdeth. And ſo if any other Tenant determines 

his Eſtate by his own Act, (as by Forfeiture) he that entereth for the 
Forfeiture ſhall have the Corn. But if a Leaſe be made to Baron and 

Feme, (Huſband and Wife) during the Coverture, and the Baron ſows the 

Lind, and after they are divorced 4 Vinculo Matrimonii, the Baron ſhall 

| have the Corn, becauſe the Judgment is the Act of the Law. Or if the 

Leſſor of Tenant at Will be outlawed, whereby the Will is determined, 

yet the Tenant at Will ſhall have the Emblements. So note the Diver- 

ſity where the Eſtate is determined by one's own Act, the Act of the 

Law, and the AR of a Stranger. 

A Leaſe for Life is not faleable by the Sheriff upon Execution for 1 On 
Debt, but he may extend the yearly Profits to pay the Debt. e And if. Ld, Ray; 
Tenant for Life forfeits Iſſues, and dies, they ſhall be levied upon the 398. 
Reverſioner ; Becauſe ſerving upon Juries being a Charge upon landed 
Men for the Sevice of the Publick, the whole Fee is charged with it. 

[ How an Eſtate for Life may be forfeited, {ee fs age by Waſte, cb. 4. 
poſt, bmw. ſurrendered, See Surrender, ch. 3. poſt. 
By 28 H. 8. ch. 11. ſ. 6. Van ee Dean, e Par- 
ſon, Vicar, Maſter of an Hoſpital, or other Perſon admitted to any Benefice, 
| Dignity, &c. (Chauntries only excepted) hath cauſed any of his Glebe Lands 
to be manured and ſwwn at bis proper Coſts and Charges with any Corn or 
Grain, the ſaid Incumbents may make and declare their Teſtament of all the 
Profits of the Corn growmg upon the ſaid Glebe Lands ſo manured and ſewn. 

This AX does not extend to Glebe Lands in the Poſſeſſion of a Te- See of Rent, 
nant, manured and ſown by him. ch. 2. poſt. 

[See 14+. cb. 8. An Act for avoiding Recoveries ſuffered by Colluſion 
of Team. for Life! 

g Car. 2. ch. 6. i a Perſon for whoſe Life an fate hath been 
or — 45 granted ſhall remain beyond Sea, or abſent himſelf in this Realm 
for ſeven Years together, and no ſufficient Prof i is made of the Life of ſuch 
Perſin, in any Action emnerke for the Recovery of the Lands 220 for 

k the 
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| the' Life of ſuch Perſon, then fach Perſon for whe Life "the Landi were 
nn belden, ſhall be © atcounted as naturally dead. ri 


Aud by b. Ann, ch. 18. Any Perſon cleiming in aste after L 
the' Death of any Tenant for Life; may yearly, upon Afidavit:that be bath 
Caiife to believe ſuch Tenant fir Life to be dead, and that his Death is con- 
cealed, apply to the Lord Chancellor, who ſhall order Ibe "Perſon ſuſpected to 
conc ral ſuch Tenant for Life to produce him, and i, not produced be ſhall be 
talen to be dead, 5 Vi 'Remainder-Man' may enter upon the Land. 
By g. Ann. ch. 14. An Action ꝙf Debt may be brought "ot Rent _ | 
a fn 125 Life, as wel as 18 a FN. for Boe! 5 


fits Vo follow Eſtate Iſs thay a F cechold. 


Ofen Elate VII. e Eſtate for a Tides, or Frehadey for Years), is 1 128 a Man 


Back. Com, letteth Lands or Tenements to another for a certain Term of Years: 
2 Blac 


10 A Tenant for * Half a Year, or a Quarter of a Year 1 is faid to be a Te- 
Lit. 8. nant for Vears. The Tenant (or his Executors or Adminiſtrators, if he 
Ln. 67 


N dies) may; preſently. © enter hy Force of the Leaſe, tho” the Leſſor dies; 
„Lit. 66, and then he is poſſeſſed (not {iſa of a Term for Vears. Till Entry Vs 
1 Inſt, 46. b. he cannot take a Releaſe to increaſe his Eſtate; except vpon. the Statute 
ing oops of Uſes, 27 H. 8. ch. 10. But before Entry, he may grant his Intereſt. 
ch. 3. poſt. to another; but not ſarrender it, or have an Action of Treſpaſe. | 
41 Rep. 181.4 Term (Terminus). doth not only ſignify the Limitation of Time, 
1 Inſt, 45 b. but alſo the Eſtate that paſſeth for that Time. Thus if a Man makes 
boom Com. , Leaſe for Twenty-one Years, and afterwards maketh a Leaſe to begin 
aſter the Expiration of the fajd Term of Twenty-one Vears; if the 
firſt Leaſe is ſurrendered, the. ſecond ſhall. begin preſently ;. not if the 
Words had been {/ter the Expiration of the ſaid Twenty-one Years, without 
- mentioning the Term, which ſignifieth the Eſtate or Intereſt, So that there 
is a Di ference betwixt Terminus Annorum and Tempus Annorum. But 
el ; Inſt 46 b. a Diſpoſition of © Part of the Term is not the Diſpoſition of the whole. 
. Tenant for Years, hath but a Chattel real. Therefore it is not in- 
heritable, but goes to the Executors or Adminiftrators. Neither can it 
See p. 110. go in Succeſſion, in caſe of a ſole Corporations ue to a D and bis 
_;  Suceeffors. 8 
An Eftate for ten \ Thapfand Years is not a N or of 0 hink a 
Nature as an Eſtate for Liſe. It 18 but a i and cannot be en- 


' See of Fee- tailed . 7 To: E 
Ar- 129 1f4 Tenant, for a Term. of Weds : 3 0 Land. and You Term ends 


before the Corn i is ripe, the Landlord ſhall have it; -anielk it is covenant- 
ed betwixt them, that the Tenant ſhall have his Way-going Crop. It 
was his Folly to ſow the Ground with Corn, when he knew that his 
Term would expire before the Corn was ripe. But where the Leaſe for 
n laßt. 55. a. Years depends upon an b Incertainty, as upon the Death of a Tenant for 
Life, who made it, or of a Huſband ſeiſed in Right of his Wife, 
there the Tenant fot Years ſhall have'the Crop. Vet if there is Leſſee 
i 5 Rep oy for Years upon Condition, that if he doth Waſte, his Eſtate ſhall ceaſe ; 
dan 35'* if he ſows the Land, and alter does Waſte, the Leſſor ſhall have the 
Corn. 
_ #1 aft. 4 1. b. Every Tenant for Years, as well as a Tenant for Life, hath. Incident 
Seeof Eſtover. to his Eſtate three Kinds of 2 E/tovers... 
N The Sheriff may ſell a Term for Vears ſor Debt, by Writ Ro Execy- 
polt. tion * upon a Judgment in the Life-time of the GE: or when it is in 
33 the Hands of Executors or Adminiſtrators, | Ped) : 


i, 10. poſt. VIII. An 
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VIII. An Plate at Will, (or a Fenancy at Will) is where Lands Offen Eſtate 
or Tenements are let by one Man to another, to have and to hold to him 3 e 
at the Will of the Leſſor. By Force of this Leafe the Tenant is in 145, 146, on 
Poſſeſſion, but he hath no certain or ſure Eſtate, tho' a Chattle real; 147. 
ſo that the Leſſor or Landlord may put him outat what Time he pleaſeth ; % Lit, 68, 
except that by the Cuſtom of London, a Tenant at Will under the yearly c 2 Sid. 20, 
Rent of forty Shillings, ſhall have a Qnarter's Warning; ard paying 
above forty Shillings, ſhall have Half a Year's Warning. But it is re- 
gularly true, that every Eſtate at Will muſt be at the Will of d both Par- a, Toft. 55: 1 
ties, (Landlord and Tenant) tho' one Party is only named. Vet if the 
Tenant at Will © ſoweth the Land, and the Landlord before the Corn is « Lit. 68. 

_ ripe, or when it is ripe, putteth Him out, the Tenant notwithſtanding 1 1:8. 56. a. 
ſhall have the Corn, and ſhall have free Entry, Egreſs and Regreſs, to 
cut and carry it away; and ſhall not be forced to bring his Action for 
this, becavſe he knew not at what Time'the Landlord would enter upon 
him. 80 it is if the Tenant at Will ſets or ſows any other Annual * ; rep. 116. 
Profit. But if the Tenant plants Trees, or ſows the Ground with! fal. 35. b. 
Acorns, there the Landlord may put bim out; becauſe they will * 
yield no preſent annual Profit. Aud ſo it is, "the" he improves the 
Graſs by Compoſting, or ſowing Hay-ſeed, beeauſe Graſs is the natural 
Profit of the Eartb. And all this is proper to every particular Tenant 
that hath an incertain Eſtate. But if the Tenänt 1 Will ſows the 
Ground with Corn, and after he hihſelf determines his Will, and re- 
fuſeth to occupy the Ground, the Landlord' ſhall have the Corn, 25 

Alſo if Tenant at Will of a * Hſe is put out, he ſhall have free » Lit &g: 
Entry, Egreſs and Regreſs, and Feaſomable 22 to remove his Goods 
And when a Tenant at Will leaves a Houſe, he i is not bound to jeave ir 
in Repair as Tenant for Yeats is. "tg 

The Landlord may reſerve a pearl * Rent upon a Lale it Wil, and 1 3.277 
diſtrain for the Rent behind of Common Right; 5 or he may have an Ac- _— 25 
tion of Debt at his own Election. 

If Tenant at Will commits voluntary Waſte, it achounteth to a 
Determination of his Will, or that he will hold 'the Eſtate no longer. 
For when Tenant at Will taketh upon himſelf to do ſuch Things, which 
none can do but the Owner of the Land, This amounts to a Determina- 
tion of the Will and Poſſeſſion. But ik ah Eſtate is let at Will upon ge or Testes 
Rent payable at a certain Day, the Leſſee at Will cannot determine thè ch. z. and ef 
| Leaſe before the Day of Payment to the Prejudice of the I effor and on ge B. 4. 
the other Hand, if the Leſſor deter mines it before the Day of Payment, © . 
he loſes his Rent. [See 29 Car. 2. ch. 3. What Eſtates in Lands, Se. 
not put in Writing ſhall be ciel only Eftates ire 

IX. An Eftate at Sufferance | is when one comes on an Eſtate, or en- Of an Ele 
ters by a lawful Leaſe, and keepeth his Poſſeffion after his Leaſe is ex- at Sufferance. 
pired, and ſo holdeth over by Wrong; as a Tenant for Term of Years 5 1 - 
holding over his Term; Tenant at Wille 1s Always by 5 55 pas at . 57. b. 
Suffcranee always by Wrong. "NT 

By 6 Ann. ch. 18. Perſons, who as Gnabdiohs of Truſtes for Infants, | 
or ſeiſed in the Right of their Wires only, and every other Perſon having amy 
Eſtate determinable upon Life or Lives, who after the Determination of 
ſucb particular Eſtate, without the expreſl Cynſent of the Perſon next in- 
titled, ſhall hold wer and continue in Ptſſeſſron, ſhall be adjudged Treſpaſſers 
ond tho Perſon next entitled, bis Executors and Adminiſtraters, may recover 
againſt ſuch Perſen bolding over, 61s Executors or Adminiſtrators, the Value 
of the Prefits received. 
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By 4 Geo. 2. ch. 28. Al Perſons holding over er the Expitation 
of any Term for Life, Lives or Years, and after Demand and Notice in 


Writing to quit Poſſeſſion, ſhall Pay double tbe yearly. Value, for ſo long as 
they ſhall fo bold over.) 


See 8, Ann, ch. 14. Converning Diltreſe for Rent. 


Of an Eſtate X. Of an  Eflate by Copy of Court-Rall. 


by _ For the right Uoderſtanding of an 2 by Copy of Court- Roll, it will 
Black. Com. be neceſſary to ſhew, 1, The Nature of a Manor. 2. The Nature of 
147, 95, 97- the Eſtate held by Copy of Court-Roll, which doth depend upon the Ma- 


4 Black. Com. nor. 3. The Method of granting Copyhold Eftates. 4. Of Fines 
432. upon Copybolds. 5. Of Copyhold . 6. How * Eſtates 
: * Com. may be excinguiſhed. 
1. Of the Nature of a Manor. 

© -- b Coke's A Manor (2 Manendo), becauſe the Lord aig oſually dwell in \ the: 

5 * 6 rg Manor-Houſe ; or, d Manurio, from manuring the Land; or 4 Meſuer, 

1 from Guiding and Governing) i 1s an ancient Royalty or Lordſhip, (of old 

| paroch. called a Barony) conſiſting of Demeſnes and Services, and of a Court Ba- 

| uad. ron as incident to it. It cannot be a real Manor, or Manor in Law, if 
Gloſs, it wanteth Freeholders ; nor can it be a cuſtomary Manor without Copy- 


| _ 2Black, Com. holders. It muſt be Time out of Mind; for a Manor cannot be made 
| | 4 Rep. 26. at this Day. A Manor may conſiſt of one or more © Villages and Ham- 
 ICro. 19, 38, lets adjacent, or only of ſeveral Houſes in a Village, If it is a Capital 
75 tall 0 Manor, it may contain other Manors under it, and then it is called 
| 4 1 Inſt, on aan * Honour; on which other inferior Manors do depend by Performance 
| 2 Inſt. 67. of Cuſtoms and Services to him that i is Lord over them. This originally 
CO Fe | belonged to the Ng: tho' afterwards it was given in Fee to a Subject. 
© 4 Rep. 26, There may be a © Cuſlomary Manor granted by Copy of Court-Roll, 
- and held of another Manor. And ſuch cuſtomary Lords may keep 
18. Courts, and grant Copies; and the Cuſtomary Manor itſelf muy pals by 
r Inft. 58. b. Surrender and Admittance. 


2 Cro. 327. A Manor then is either f Real or . A Real and perfect Manor 


| rx; 26. is ſuch as is before deſcribed, A Nominal Manor is a Manor by 


6Rep. 64, 65, Reputation only; as when 'a Lord of a Manor transfers over to a 


Compl 8 Stranger the Services of all his Tenants, and reſerves unto himſelf the 
J. 31. Demeſnes, only; or when he paſſes away the Demeſnes, and reſerves the 


Services. In both theſe Caſes the Lord hath not a Manor really, ys 
nominally, and in Reputation only. Some call this a Manor in Groſs ; 
a Man may have a Court-Baron with the Perquiſites thereunto gion, 
and another may have the Scite and every Foot of Land in ſuch a Manor, 
The Parts of a Real Manor are the Demeſues and Services with a 
See B. 4. Court-Baren incident to it. A Court Baron = is the chief Supporter of a 
ch. 1. . 17. real Manor, and one cannot be without the other. 


Sbleck. Com. 1. The b Demeſnes are the Lands that are manually occupied and 8 
37 ſeſſed by the Lord for the Maintenance of himſelf and Family. Theſe 
3 7. in the Poſſeſſion of a Subject are called Demeſnes | in a different Senſe from 


Comp. Cop. the Demeſne Lands of the Crown. 
. 11,12, 13» The Waſte is Part of theſe Demeſus Lands. The Lord SS to him- 


Tas ofche. [Elf one Pardof theſe 1 Part is diſtributed amongſt the Tenants; 
Law, v. and what is left is the Lord's Waſte, which was neglected by the 


Demeſnes, 


1 Lord upon Creation of the Manor ; becauſe he had before taken as 
hq; ORE: 
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Manor, or in the Highway, that being no Piſttels; for it is his own ig 


where he finds it. Where many purchaſe Lands ' jointly, an Heriot 1 
ſhall not be paid tilt after the Death of the Survivor. If a Tenant Compl. Cop. 
deuiſeth away all his Goods, and dieth, yet the Lord ſhall have his f 3": 


2 neee —— 2 . rr 8 * * 4 Rl 1 3 M e 
Cb. EE. 5557 nen 15 
aides * 464 „ ** , a= — 2 — 2 re- — . J 
— — —_— - js 


teh of the IE as he had need of and diſtributed | as much as 


o 298 — 


8 convenient amongſt his Tenants. 6 
2. The c Services are thoſe Duties which the Thanh are bound to e 1 Loft. 65 a, 
Dok to' the Lord, by Reaſon of their Eſtates which they, hold of Coke's 
him; as Fealty, Wardſhbi, Heriot, Relief, Amerciament, Forfeiture, E/j- x. 724. Ac Ig 
cheat .* 1. d Fealty (Feaultè, Fides) i is an Oath taken at the Admittance 2Black. Com, 
of every. Tenant to be true to the Lord. 2. Wardſhip was the Coſtody 51 545 1 
or * Guardianſhip of the Heir of the Tenant within Age. 1 


127 Wits 36 ck Com, 
abaliſhed by 12 "Gar, 2. ch. 24 +l 3. Heriot, ( Heregdte | 
e 


om Heri 307. 7 
Lord, and Gale beſt) is a Render made at the Death of the Tenant 477, Cows 


411,413, 414. 


to the Lord of the 1 Beaſt or other thing. This Service is moſt ef- © Lit gr. 


> 4 #& © 


teemed. It is either a Heriot Service, or Heriot Cuſtom. Hetict Service Is * 2. f. 4 4. 


Lit, 1 
ſerved upon a leſs Eſtate than an Takdcitioge For Herist 8 Ser vice, the Coke's = 
Lord may diftrain or ſeize. | Diſtreſs may be of any Beaſt on the Mag Cop. 
Land. But Seizure may be of a any Beaſt belonging to the Tenant. He- # Inſt. 185. b. 
riot Cuſtom is what is challenged by ſome particular Cuſtom; and is Chee 
uſually paid upon an Eſtate for Life or Yeats, as well as upon an Eſtate of f 3 
Inheritance. - For Heriot Cuſtom, the Lotd® muſt ſeize, hot diſtrain. Via Com, 
Here the Lord may ſelze for Heriot the beſt Beaſt, tho it 180 out of the 3biack. © Com: 


proper. Goods by the Death of the Tenant; and therefore he may ſeize it Lech. 567. 


LF. 


Heriot, for the Law preferreth the Cuſtom before the Gift by Teſta- 1 Bae 


ment. It yah been antiently faid, That- a Heriot ſhall be paid before 1 Int. 185. b. 
a 1 It is. payable by. Copyholders as well as Freeholders 3 


i 8 Rep. > 
* Relief quia Hæreditas Jacens Relevatur in Manus Heredis) is à 1 8. — 2 PEI 


N . Sum of Money which every Freeholder, being z at full- Age, payeth 2 Ld. Raym. 


unto his Lord at the Death of his Anceſtor; when he taketh Poſſeſſion 1992. 


k 
of the Inheritance. | It is either Relief Rerwics or Relief Cuffom. 'Re- * oe 


lief. Service ĩs that which is paid upon the Death of any Freeholder, 56, 65, 87. 
Relief Cuſtom: is that which' i is paid upon the [Death or- Alienation of any Coke's 


Freeholder according to the Cuſtom of the Place. In 08 Places, it c 11 1 gh 


is Half a Year's Profit; in ſome, .double the Rent of that Year, It is "ede! 5 
paid by F recholders, only. For this the Lord may diſtrain, but cannot 3 Sony 
have an Action of Debt. His Executors or Fee ha may have an Il. 83 
Action of Debt, and cannot diſtrain. 5. a Amerciament (in Mercy of 2. & b. 

the Lord) is a pecuniary Funiſhment for any Offence committed a- hd. 127; . 
ping the Lord; or a certain Sum of Money impoſed upon the Tenant Compl. Cop. 


the e upon Preſentment of the Homage or-: Jury fbr the 9. 26. 


55 of any By-Law, for not doing Suit or Service; or for other Mit SeeB.4 ch. i. 


demeanors puniſhable in a, Court-Baron. It differeth from a Fine im- pl. 


poſed for an Offence in divers Reſpects. 6. b Forfeiture ¶ Forefai) is i Black. Com. 
a Penalty for an Offence committed * penal Law: of Cuſtom, by 299. 9 
Loſs of Freehold or Copybold Lands, or of Goods. If a Freebolder. alieneth 17 27-0 
his Lands in Mortmain, or ceaſes for two whole. Yeats: to perform his 286.420 


Services, or, pay his Nenn, and N ng. 25 188 Lands ſufficient ; (Hick „ 


2453370, 374+ 
n 3 Wh 379, 46, 
417. cles Compl, Cop, $. 27s &, 5B, 59: oy 59. a, 1 bog. 27 1 Boll. Abr. 506, 507, 508. 
0 LI Goods | 


e e 1 e S 


A Inſtitute of the Bock II. 


Goods or Chattels to be diſtrained, he forfeiteth his Freehold, and the 
Lord may make a Grant of it. A Copybolder may forfeit his Lands by 
Special Cuſtom, when upon the Deſcent of any Copyhold of Inheritance, 
the Heir of full Age, not being beyond Sea, faileth to come in to be 
admitted to his Copyhold, after three Proclamations made at three 
ſeveral Courts for him; when a Copyholder refuſeth to appear upon 
Warning, and perform Suit and Service; or refuſeth to be ſworn on the 


4. ry TIER | 


*— 


Homage or Jury; or being ſworn, refuſes to preſent according to his 


Oath ; If upon Admittance he does not pay his Fine, if certain ; or 

e Rep. 27, 28. denieth to pay his Rent upon Demand; or committeth Waſte volun- 
2 Mod, 229. tary or permiſſive, when there is no Cuſtom for his ſo doing; (for the 
3 TG I. Cuſtom of the Manor muſt direct what is Waſte in Houſes, Trees, 
Hob. 135. &c.) If he leaſeth his Copyhold above the accuſtomed Term without 
Licence by Deed; if he leaſeth his Copyhold for one Year, and fo from Year 
to Year during the Life of the Leflor, reſerving one Day; for this is a 

| Leaſe for two Years at leaſt, and the Reſerving a Day in every Year is 
« Rep. 26. Fraud. All theſe are Forfeitures ho facto. d By the general Cuſtom 
: 8 75. of England, a Copyholder may make a Leaſe for one Year without 
Compl. Cop. Licence of the Lord. If a Copyholder commits Treaſon or Felony, or 
eck. 33. is a Popiſh Recuſant, or does alien by Deed, theſe are no Forfeitures 


py till Preſentment by the Homage. An Idiot, Lunatick, an Infant uns 


4 Cro. 233, der the Age of fourteen Years, or a Feme Covert, cannot forfeit, But 
=. if a Feme Covert does any Act by the Conſent of her Huſband, which 


Coke's 


Cop. f. 59. amounteth to a Forfeiture, this is a Forſeiture of her Eſtate. If the 
Huſband commits Waſte, this is a Forfeiture of the Wife's Copybold. 
4 Rep. 21. Where the Lord enters for a Forfeiture, he ſhall have the © Corn then 


growing, However, in all theſe Caſes, if the Lord doth any Thing 


whereby he doth acknowledge him his Tenant after Farfeiture, and 
Cokes after the Lord hath Notice thereof, this f Acknowledgment amounteth 


Cn 9 to a Confirmation. If there be Tenant for Life of a Copyhold e, the 


2 Id. Ray. Remainder for Life, and Tenant for Life commits a Forfeiture, the 


roo. Lord ſhall enter, and not he in the Remainder, Goods are forfeited 
* _ 28 to the Lord by Waifs, Strays, Wrecks, Deodands “, which accrue to 


Cokes the Lord not merely from the Tenants, but moſt commonly from 


Comp!, ©P- Strangers. They are not incident to every Manor, nor do they add 


1 Black Com. any Perfection to it. They are gain'd by Seiſure only. 7. Eſcheats 


302. are when Lands fall to the Lord for want of Heir general or ſpecial to 
2 Black, Com. 


of inherit them. But before the Lord enters, there ought to be a Pre- 


72, 89, 244. ſentment of the Homage, and Proclamations to come in and claim. Be- 


«lhe. Com, ſides this ordinary Sort of Eſcheats, there is another; as where an 
400, 411. 


3 Black. Com. Freeholder committeth Felony, and is attainted. For then after the 


194 King hath had his Year, Day and Waſte, the Land ſhall come to the 


dee ch. 3. Lord as an Eſcheat“. 85 = 
f. Sometimes where Services are a Entire, and cannot be divided, as 
8 Rep. 105, Fealty, Heriot, Payment of a Horſe or Hawk yearly, upon Alienation 
106. of Parcel of the Lands by the Tenant, the Services ſhall be multiplied ; 
2h 49.8. and every Alienee ſhall render the entire Service; and yet by Purchaſe 
2 Inſt, 119. of Parcel by the Lord, the whole is extinct, except in Caſe of Fealt 
503, 7000 and Heriot-Cuſtom. Such Perſonal Services as are to be done to the 


Lit. 222. Perſon of the Lord, as Fealty, ſhall multiply: And here if the Lord 


— * 


3 ſe d 


a Quod in partes dividi nequeunt, ſolida a ſingulis preflantur, 6 Rep. 1. 1 Inſt. 149. b. 
—— - en pur- 
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purchaſes Part, they ſhall remain for the Reſidue. If entire Services are 
for the Advancement of Religion, Charity, Juſtice, or for the Benefit of 
the Commonwealth, they ſhall remain, tho' the Lord purchaſes Part. 
But Perſonal Services that are for the private Benefit of the Lord, as to 
feaſt the Lord and his Family once in the Year, or to exerciſe a Per- 
ſonal Office under him, tho they ſhall not be multiplied by Alienation 
of Part, yet a Purchaſe of Parcel of the Tenancy by the Lord extin- 
guiſhes all /uch Perſonal Services, If Parcel of the Land holden by en- 
tire Service comes to the Lord by Deſcent, in ſome Caſes it ſhall be ex- 
tint for the whole, as Suit-Service. But if the Service is to render 
| yearly a Horfe, and Part of the Land is aliened by the Tenant, and af- 
| terwards deſcends to the Lord, the Tenant is ſtill liable to the Service, 
for it was multiplied before the Lord took his Part, [See 52 H. 3. ch. 


131 


9. 18 Ed. 1. ch. 2. „ de 5 
There are many other Services beſides thoſe above- mentioned; but see B 4. ch. :: 
then thoſe are due upon ſpecial Reſervation and Agreement to do or ſ 17. Pot. 
pay ſomething for the Lord's Profit or Advantage. And there are many 
Collateral Powers appropriated to Lords of Manors; as to erect Dove- 
houſes; to prove the Wills of their Tenants deceaſed, in many Places; 
to incloſe Common, leaving ſufficient for other Commoners; but it is 
enough to hint at them. 3 „ 
n every Manor there is the Lord, the Steward, the Lord's Tenants, 
and the Bail. 1 „ - 
A Manor is b 4%, if all the Freeholds but one eſcheat; or if the Lord; 1 fot. £8 8; 
purchaſe all the Freeholds ; or if there is but one or no Suitors in a: Roll. Abr. " 
Court-Baron. So a cuſtomary Manor is 1% when there are no cuſtom- 121, 122. 
L | ary Tenants or Copyholders, or but one Copyholder. LG 
= 2. An Eſtate held by Copy of Court-Roll (which depends upon a Manor) e Lit. 73. 
> is an Eſtate in Lands and Tenements, which by Cuſtom of the ſaid Mas 
FT nor the Tenants within the ſaid Manor have, Time out of Mind, held 
to them and their Heirs in Fee-ſimple, Fee - tail, or for Term of Life or 
Years, at the Will of the Lord, according to the Cuſtom of the Manor. 
_ Copies of Court-Rolls for Lives are moſt in Uſe at this Day, 
Tenant by * Copy of Court-Roll, (not Tenant by Court-Roll) or 2. l .. 
Copyholder, is the only Tenant in Law, who holdeth by Copy of any 9 Rep. 76. 
Record, Deed, &c. his Eſtate is entered in the Roll, and the Steward 
delivers him a Copy of it. Copyholders; tho? in the Eye of the Law they 
are but Tenants at the Will of the Lord, their Lands being Parcel of 
the Lord's Demeſnes, b yet ſtand upon a ſure Foundation, if they per-, 1 77. 
T form thoſe Duties and Services which their Tenure doth require. For if 1 Ir. 60. b. 
= the Lord pretends to expel them, they may either ſue a Subp#na out of 61. 4. 
3 Chancery to be relieved; or have an Action of Treſpaſs againſt the 
Lord. For altho' they are Tenants at Will of the Lord, yet they are 
Tenants at Wille according io the Cuſtom of the Manor, which the Lord e Rep 21, 
cannot bre. 58 5 2 23. 
Buy particular Cuſtom, the Wife may be Tenant in Dower, the Huſ- 9 Rep. 76. 
band Tenant by Curteſy. | - d Lit, 87. 
Copyholds of Inheritance are not d Freeholds, yet are created by the * 4 Rep. 22. 
ſame Words as an Inheritance at Common Law; and © Deſcents and "4 FIN 
Surrenders of Copyholds of Inheritance muſt be governed by the ſame ſ. 49, 50. 
Rules as Deſcents and Eonveyances at the Common Law. But they have! Ws. 16, 
not other collateral Qualities which other Inheritances have ; for Copy- 3 | 
hold Inheritances ſhall not be Aſſets to bind the Heir, 1145. 


| Vide Occu- 
The pancy, lib. 2, 
6. 3:1, . 


1 Cro. 413. 


13z An Inftituteofthe Boox Il. 


4 Rep. 24 The, Pillars of a Copy hold Eſtate are, that it hath been demiſed or . 


lan 58 b miſable Time out of Mind by Copy of Court-Roll ; That the Tene- 


2 Will. 125. ments be Parcel of the Manor, or within the Manor. 80 that * 
| of the Manor and Preſcription are two Incidents to every Copyholdy: 
As to the Method of Granting Copyhold Eſtates, 
© 4 Rep. 30, : A cuſtomary Manor, Lands and Tenements may be granted by 
1 ik 19 and whatever concerneth Lands or Tenements, as Underwoods, 
Cokes Tithes, Sc. But Things that lie not in Tenure are not grantable by 
Compl. Cop. Copy; as Rents, Common in Groſs, an Advowſon in Groſs, Steward- 
Mun ſhips ; for theſe cannot be held by any Manner of Service. A Com- 
mon or Advowſon appendent may paſs by Copy, and ſo may a Fair ap- 
pendent to a Manor, by Reaſon of the principal Thing to which they are 
appendent. 8 

Now in paſſing a Copybold, there | is the Grantor, the Grantee, and the | 
Grant itſelf to be conſideced. 
The Grant by The Grantor is ſometimes the Lord himſelf, neden a Copybolder. i 


the Lord to 


bi Wie im 1 Lord when he is abſolute Owner, as when the Lands come to 
mediatelyis him by Purchaſe, Forfeiture, Eſcheat. His Grant is called a voluntary 


Mas: gle Grant ; and the Grant by the Lord himſelf may be at any Place h out of 


24 Rep, 26. the Manor. The Copybolder grants by Surrender, as ſhall be ſhewed by 


and by. So that the Lord is only an Inſtrument of the AMERY m—_ 
a Surrender, not a Conveyor, as in a voluntary Grant. : 
The Grantees are thoſe that are capable of a Grant by Copy, dad to 


Cokes whom the Grant is made. All fuch may be'Grantees of a Copyhold 


Com 


1. 3 * Oy: Eſtate, as are capable of a Grant by Common Law. The Lord himſelf 


may take a Copyhold to his own Uſe by a Surrender generally into 

the Hands of the Lord, or to the Uſe of the Lord. A Feme Covert may 
receive a Copyhoid Eſtate from her Huſband; becauſe ſhe cometh in by 
Rep. 29. the Admittance of the Lord k. And all theſe Grantees may be admitted 
a9 Rep. 76. by Attorney, if the Lord conſents®, If the Grantee is not born, or not 
capable of taking, at the Time of the Surrender, yet if born and capable 

þ 1 Lev. 135. at the Time of Admittance, that 1 Is ſufficient b, But ſuch a Grant by the 


Abr. 
A Common Law is void. 


See p. 13. The Grant of Copyhold Eſtates regularly paſſeth by 8 and Ad- 
Ante. mittance. And if the Surrender is out of Court, there muſt be a Pres 


ſentment. Therefore three Things are to be conſidered, the Surrender, 
the Preſentment, and the Admittance. 


Lit. $ 74: I. A Surrender (Surſum-Redditio) is the J Yieding up of he I. and by : 


2 Black. Com, the Tenant to the 1058 according to the Cuſtom of the Manor, to the 
35,768. Uſe of him that is to have the Eſtate. It is different from a So enter cat 


_ MG Common Law. Surrender is a Word fo neceſſary, that no Words can 
ſupply its Place. Neither can a Copyholder transfer his Intereſt to a 
Ceres Stranger, otherwiſe than by Surrender. 80 that if one would 4 exchange 


Compl. Cop. A Copyhold, with another, both muſt ſurrender to each other's Uſe, and 


b. 35, 39. the Lord admit accordingly. If one would deviſe a Copyhold he can- 
71 1 b. not do it by his laſt Will; but he muſt ſurrender to the Uſe of his laſt 
9. a. 6. a. Will and Teſtament, and in his Will declare his Intent; and ſuch 
4 3 258, Will need not be atteſted. according to the Statute. * But the Chan- 


2 Atk. 379. cery will ſupply the Defect or Want of ſuch a Surrender in the Behalf 
* Pr.Ch. 475. of a Wife or younger Child unprovided for, (not of a Baſtard, nor of a 


"= exey 104, Brother,) againſt an Heir at Law ; and 18-1 in favour of Grandebildren; 
* 8 3 Atk. 583, Ca. Temp. Talb. 35» 78. 1Fq Ab. Tit. Copyhold, 1 Wms. 61. 2 Wms. 400. 


3 Wms. 283. 
and 


CHAP. I. Laws of England Os 133 


and for the Relief of Creditors, where a Copy hold Eſtate is charged 

with the Payment of Debts. If I am ouſted of my Copyhold by ano- 

ther, a Releaſe to him 1s void, if he is not admitted ; otherwiſe it is good, 

if admitted. A Copyholder may ſurrender to the Uſe of another, re- 4 Rep 21; 
ſerving Rent, with a Condition of Re-entry for e and upon 

Non- payment enter. 

It is the general Cuſtom of the Kingdom, that every Copyholder may 
ſurrender s in Court; and he need not alledge any particular Cuſtom for # 1 Inf. 59 a, 
it. And fo without Cuſtom he may ſurrender out of Court to the Lord 79. 
| himſelf. But if he ſurrender out of Court into the Hands of the Lord o 5 es _ 
by the Hands of Cuſtomary Tenants, or any other, this muſt be by! Rol. Abr. 
Cuſtom, and muſt be particularly pleaded. He may ſurrender alſo to dn 
the Steward of the“ Manor in any Place without Cuſtom, not to the 1 Cro 443. 
Steward of the Court without Cuſtom, his Buſineſs being only to keep * 4 Rep. 30. 
the Court: But this Diſtinction foeme to be laid aſide. A Tenant out $02 3255 
of Court cannot take a Surrender of a Feme-Covert, unleſs by ſpecial 525. 

' Cuſtom ; becauſe ſhe is to be ſecretly examined by the Steward, whe- Mb. 165. 
ther ſhe doth it willingly, or without Force of her Huſband ? * A Copy ; hg 4 wk: 
holder being a Jointenant may ſurrender: out of Court his Part, accord- 2 Cro. 100. 
ing to the Cuſtom, to the Uſe of his Will; and if he dies, and this is 

preſented at the next Court, his Deviſee ſhall be admitted; "of by the 

Surrender the Jointenancy was ſevered. 

All Surtenders may be made by * Attorney; yet the Lord may refuſe , g Rep. 75; 
to admit by Attorney him to whoſe Uſe a Surrender is made; becauſe he 5 . 2 
ought to do Fealty. The Lord or the Steward of the Manor may ap- 1 Roll abt. 

point a ſpecial Steward or Ry togotoa Priſon, or to a lick Perſon, 1 
and take a Surrender. Neal in Chan. 

In ſome Manors, a Copyholder ſurrenders his Copybold by holding EO _—_ 
a little m Rod in his Hand; which he delivereth to the Steward to 658. * 
deliver it to the Party to whoſe Uſe the Surrender is made in the Name it. 78. 
of Seifin ; and theſe are call'd Tenants by the Verge (d Virga\ taking — Cop 
their Name from that Ceremony of the Roa. Glare in ſome Manors a ſed. 39. 
| Straw is uſed, in ſome a Glove, 

Tho' there is a Surrender, yet the Grantor * continues v "Tenant till the a coke's 
Admittance of another, But he that has ſurrender'd cannot paſs away Compl. Cop. 
the Land to any other, or make it ſubject to any other Incumbrance than 939. 
it was ſubject to at the Time of the Surrender. And if he ſurrenders 
afterwards to the Uſe of another, the Surrender is void; * and a ſub- 
ſequent Admittance cannot make that good which was void from the 

Beginning. And tho' the Surrender is made out of Court, the Grantor | 
cannot diſpoſe of the Lands otherwife, or countermand his Surrender 
made upon valuable Conſideration, Perhaps a Copyholder may revoke 
A Surrender made out of Court before Preſentment, if the Conſideration > 
is only natural Love and Affection. 

A Surrender to be in Force at a Day to come is void, as well as Li- 
very and Seiſin to take Effect in futuro. 

If a Copyholder will ſurrender to the Uſe of the Lord, no Admit- 
tance is neceſſary ; and if the Lord makes a voluntary Grant of a Copy- 
hold, no Surrender is requiſite. A Surrender of Copyhold Lands, 
and. a Conveyance of Freehold Lands ought to have the ſame Con- 


ſtrucion®, 25 Rey. 
3 | ER. 85 1 Block. Com. 


309. 


* Dued ab initio non valuit, tractu temporis non poteſt convaleſcere, 2 Ke 5 5. 8 Rep. 13 5. 
10 Rep. 62. 


NM m | and 


- ——U —ä—äkꝛ —— — —— — — 


3 Lev. 308. 


— 


„„ 


2. The Preſentment is an Information in Court to acquaint the Lord, 
or his Steward, with the Surrender out of Court: And this Surrender 


© Coke's is not effectual till preſented in Court. e By the general Cuſtom of 


Compl. Cop. Manors, the Preſentment is to be made at the next Court immediate] 
5 4, 41. after the Surrender, or elſe the Surrender is void. But by ſpecial Cuſ- 
tom, it may be at the ſecond or third Court, And this Surrender is to 
— be made in Court by the fame Perſons that took the Surrender out of 
Court, in all Points material, according to the Tenor of the Surrender, 


\ 1dem. $. 40. And therefore if the Surrender is d conditional, and the Preſentment ab- 


41. ſolute, all is void. If the * Steward omitteth the Condition in his En- 
29. 
e Coke's 


Ti. Cop. Surrender is made, dieth before Preſentment, yet upon Preſentment 


4 Rep. 25. made after his Death, his Heirs ſhall be admitted. The ſame Law is, 
74 1 , if thoſe into whoſe Hands the Surrender was made, die before Preſent- 
n ment, upon Proof in Court, that ſuch a Surrender was made, the Lord 


Coke's ſhall be compelled to admit accordingly. And if they into whoſe Hands 


: 77 Cop. the Surrender was made refuſe to preſent, upon a Petition exhibited in 


the Lord's Court, the Party grieved ſhall have Remedy. And if the 
Lord will not do him Right, he may ſue the Lord and them that took 


the Surrender in Chancery for Relief. : 
Black. Com; 3+ An Admitfance is the giving Poſſeſſion of a Copyhold Eſtate, 


370. and is like Induction to a Benefice. A Court of Equity will force a 
5 Lord to admit a Copyholder, or if the Lord or Steward refuſe to ad- 


2 Vel. 16. mit a Surrendree, he may enter s. Admittances are Three-fold. Upon 
Hob 181. voluntary Grants; upon Surrenders; upon Deſcents. 1. An Admittance 


3 upon a * voluntary Grant is made by the Lord, where the Lord is Pro- 


Compl. Cop. prietor and Owner, and yet an Inſtrument ; for here tho? it} is in his 
* 


Power to keep the Land in his own Hands, yet if he does diſpoſe of it, 


he is bound to grant the uſual Eſtate, and reſerve the uſual Rent, and 


payable as before; the Copyholder that comes in by the voluntary Grant 
b 8 Rep 1 not being ſubject to the b Incumbrances of the Lord before the Grant. 


2. An Admittance upon Surrender is where the Lord is not Proprietor; 


<4 Rep. 22, but only a neceſſary < Inſtrument of Conveyance; the Party claiming 


23. his Eſtate under him that made the Surrender. But till the Admiſſion, 
j 949 b. the Tenant hath no Eſtate ; and therefore cannot ſurrender it again to 
Compl. Cop. any Stranger before Admittance, Yet any Act implying the Conſent of 
J. 41 the Lord to the Surrender after Notice of it, as accepting the Rent out 


1 Roll. Abr. 


N woah Court, is an Admittance in Law before any Preſentment; for the Lord 


has now ſatisfied his Duties. The Admiſſion of Tenant for Life or 
Years is an Admiſſion of him who has the Remainder, but not ſo as to 
„ Mod. 102, Prejudice the Lord of his Fine where due by ſpecial Cuſtom d. A Copy- 
120. hold Eſtate cannot be ſurrendered by Attorney without Deed ; but one 


1 be admitted to it by Attorney without Deed. For there is a 
1 Cro. 504. 


| Difference betwixt paſſing an Eſtate by an Attorney, and the Re- 
© 4 Rep. 22, ceiving of an Eſtate by him. 3. An Admittance upon © Deſcent is where 
23. 27 an Heir is Tenant by Copy immediately upon the Death of his Anceſtor, 
8 Cop. Eſpecially as to Strangers. The Lord is here a mere Inſtrument; for 


1 
2 Cro. 36. 


Treſpaſs, and ſurrender to whoſe Uſe he pleaſeth before Admittance; 
tho! he cannot be ſworn of the Homage or Jury before Admittance, 
or maintain a Plaint in the Nature of an Aſſiſe in the Lord's Court, be- 
fore he is complete Tenant, If the Fir dies, his Heir may enter, take 


the 
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try on the Roll, upon Proof in Court, the Roll may be amended. * If 
1 Inſt. £9. b. one ſurrenders out of Court, and dies before Prefentment, if Preſent- 
ment is made after his Death it is good. So if he to whoſe Uſe the 


the Heir may enter upon the Land, take the Profits, bring Actions of 
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Lord, becauſe he muſt do Fealty in Perſon, as aforeſaid, 


CHAP.  —- Laws of England. CE. 


the Profits, &c. And Admittance is not neceſſary to ſtrengthen the 
Heir's Title, but to give the Lord his Fine. But yet if the Heir is of 
fall Age, and will not come in to be admitted, and take up his Copy- 
hold in Court, if the Death of the Anceſtor 1s preſented, and Proclamati- 
ons made for him to that Purpoſe, he may forfeit his Eſtate as before- 
mentioned, or incur a Penalty, as the Cuſtom of the Court directs, 

She who hath a Widow's Eſtate, by the Cuſtom of the Manor, upon Hob. 181. 
the Death of her Huſband Copyholder for Life, hath the Eſtate immedi- 1 Roll. Abr. 
ately veſted in her ; for by the Death of her Huſband, the Law caſts the 52. 


Eſtate upon the Wife before Admittance, Her Eſtate! is only a Branch 
of the Eſtate of her Huſband, and no Fine is due from her to the Lord. 


s But her Huſband moſt die ſeiſed; not if in his Life-time after Mar- e Salk. 185. 
riage he ſurrenders, or for valuable Confideration agrees to ſurrender, his Hugs * 


Eſtate into the Hands of the Lord to the Uſe of another, and then dies. Chan. 14 July | 
The Lord himſelf may admit“ out of Court and out of the Manor; 756. 


5 Ih 
but ſo cannot the Steward, unleſs at a Court holden out of the Manor 1 


Rep 26, 27. 


ſpecial Cuſtom, | 1 Roll. Abr. 


A Copyholder cannot be admitted by Attorney without Levee of the 45/6 duh 56 
| | | Fry 765 
4. Of Fines upon Copyholds. 166. a. 


A Fine is a ſum of Money paid to the Lord af the Manor for an 1 I 


§. 17 
Admittance into any Lands or Tenements holden of him. By the * ge- See = Ie 


neral Cuſtom of Manors, Copyholders are to pay Fines after Admittance ; $-16,17.polt. 


| for Admittance is the Cauſe of the Fi ine; tho' by ſpecial Cuſtom, they ro xYomg: 


are to pay Fines upon Licences granted to them to demiſe by Indentare, * 4 Roy: 27. 


Fines may be due by Change of the Lord, or by Change of the Tenant. 2 

Of the Lord by Deatb only, and according to Cuſtom. If it were by © Conpl. cop. 
Change of the Lord upon Alienation, the Copyholder might be oppreſſed $ 56. 
by a Multitude of Fines by the Lord's own Act. Of the Tenant, either Fs Inſt, 59. by 


by the Act of God, as Death, or the Act of the Party. Theſe Fi ines are 15 656. 


due upon voluntary Grants, Surrenders, and Deſcents. | See 9 Geo. 1. 
ch. 29. for enabling Lords to recover their Fi. ines, when Copyholds de- 


ſcend to Infants or Femes Covert. [ 
Fines taken of Copyholders are either certain by Cuſtom, or uncertain. 
But tho the Fine is uncertain, yet it muſt be reaſonable, perhaps a Year's 


Value, ora Year and an Half 2, and that Reaſonableneſs ſhall be de- 3 Co. 106. 


termined by the Judges. And tho! it is adjudged afterwards to be a 2 Str. i042. 


' reaſonable Fine, Conteſting it is no Forfeiture ; becauſe it was Mat- 
ter of Controverſy, whether it was reaſonable or not ? elf the Fine is un- 
reaſonable, the Copyholder is not bound to pay it. 


If a Copyholder in Fee ſurrenders to the Uſe of one for Life, the Re- 


mainder to another for Life, the Remainder to another in Fee. there is 


but Þ one Fine due for the particular Eſtate, and the Remainders are b Roll. Abr. 


but one Eſtate: Yet there may be a Cuſtom to the contrary, 595, 


If a Copyhold is granted for a Term of Years, the Executor of the Barr: 330» L 


Termor is obliged to be admitted: and the Lord 1s intitled to a Fi ine, 


upon ſuch Admittance. 

A Copyholder ſurrenders to the Uſe of his Will, and by his Will :Witſon. 429. 
orders and direts two Perſons to ſell, and to apply the Money a- 
riſing thereby, for the Purpoſes in the Will; they may ſell without 
being admitted, and the Lord ſhall admit the Vendee, and ſhall have 
but one Fine. 

The Lord way have an Action of Debt for his Fine. But if the 
Fine was e uncertain, the Copyholder muſt have Notice, and a reaſona- « 1; Rep, x, 
ble 4 Rep. #7, 


j 
. 
„ 
| 
1 
| 
| 1 
1 
1 
[ 1 
| 
| 
| 
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ble Time to pay it, if the Lord limits no Time. But a Fine certain 


- ought to be paid preſently. 


4 Coke's 
Comp. Cop. 


ſ- 33. 
E 4 Rep. 21. 


Fx Inſt. 58. b. 


Coke's 
Compl Cop. 


. 33. 

See. ch. 3. ſ. 4. 
poſt. 

5 Coke's 
Compl. Cop. 


33. 
Kück. 202, 
203, &c. 


3 


d 2 Wilſon, 
299. | 


ante. 


2 Coke's 


Comp. Com. 


. 62. 


b 3 Rep. 8. 
Coke's 


5. Of Copyhold Caſtoms. 

A Copyhold d Cuſtom is a Law not written, eſtabliſhed by Uſe, and 
practiſed Time out of Mind within a Manor. Cuſtom is the Life and 
Soul of Copyhold Eſtates; for if Copyholders break their Cuſtom, they 
are ſubje& to the Lord's Will. This Cuſtom mult be * Time out of 
Mind; for a Copyhold cannot begin at this Day. Where there is no 


Cuſtom to guide Copyhold Eſtates, they ſhall be directed by the Rules 
of the Common Law. 


* It is impoſſible to ſet down all the Cuſtoms of Manors. But they 


muſt be, 1. Reaſonable ; and therefore a Cuſtom that no Tenant of the 


Manor ſhall put in his Cattle into his Common after the Corn ſevered, 


till the Lord hath put in his Cattle, is a void Cuſtom, For perhaps the 


Lord may never put in his Cattle; and then the Tenants ſhall loſe their 
Profits of it. 2. According to Common Right; And therefore if the 
Lord will preſcribe to have of every Copyholder a Sum of Money for 


keeping Courts, this is void; for he ought to do it gratis for the ſake of 


Juſtice. But to have a Fee for an extraordinary Court for the Benefit of 


ſome particular Tenant (called a Purchaſe Court) is according to Juſtice 
and common Right. 3. Upon Good Conſideration ; and thercfore if the 
Lord preſcribes to have a Penny of every one who paſſeth over, a Bridge 
within his Manor, which 1s repaired by him, this is a Preſcription vpon 


good Conſideration, But a Preſcription to have a Penny for paſting thro? 
the King's Highway in that Manor is void. 4. They ought to be com- 


_ pulſory, not left to the Liberty of the Tenant to obſerve or not obſerve. 


them. F. Cuſtoms ought to be certain; for an uncertain Thing can- 


not be continued Time out of Mind. 6. They ought to be beneficial 
See p. 7. & 8. | 


to the Lord or Tenant. 


6. A Copybold Eſtate is ce, whenther: it becomes not de- 
miſable by Copy. I. By AA of the Lord; as if a Copyhold eſcheateth, 
and the Lord granteth away any Eſtate therein by Deed. This is an Ex- 


tinguiſhment, becauſe once not demiſable. But if he keepeth the Copy- 
hold in his own Hands, this does not deſtroy the Copyhold. 2. By Act 
of Law; as if a Copyhold eſcheated be extended upon a Statute or Re- 


cognizance acknowledged by the Lord ; or if the Wife of the Lord * 
hath this Land aſſigned to her for her Dower. 3. By the Act of the 


Copybolder; as if he accepteth a Leaſe for Years at the Common Law from 
the Lord of the Se. Thus a Copyhold Eſtate may be ex- 
tinguiſbed. 

The Statutes which do relate, or do not relate to Copyhold Eſtates, 
are taken Notice of under proper Heads; as under Title Health, E/tates- 
Jail, Jointures, Jointenancy, Fines, Croenants to Rand ſeiſed to Upes, 
Leaſes, Recognigances, Bankrupts, Prgery, Cottages, Limitation of Ac- 


tions, Jury, Execution, &c. But in general, it is to be obſerved, * That 
when a Statute or Aci of Parliament altereth the Service, Tenure, or In- 
tereſt of the Land, or other Thing in Prejudice of the Lord, or 


of the Cuſtom of the Manor, or in Prejudice of the Tenant, the general 
Words of the Statute extend not to a Copyhold Eſtate: But when ge- 
nerally made for the Good of the Commonwealth, and no prejudice may 
accrue by Reaſon of the Alteration of an 


| Cuſtom of the Manor, there uſually Copyhold Eſtates are within the 
general Purview of ſuch Statute. 


4 = OO XI. 


V Intereſt, Service, Tenure or 
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Est than Freeholds. 


Clauſe, That upon Nonpayment of the Rent, it ſhall be lawful for the Feoffor 331 


CAP. 1. Laus of England 135 


XI. e Eſtates in Antient Demeſne are certain Manors which were An-Of Eſtates in 
tient Demeſnes of the Crown, and in Poſſeſſion of Edward the Confeſſer, N Ny 
or William the Conqueror, and ſo appear in Doomſday Book in the i Ack Com. 
Exchequer. Lands in Poſſeſſion of a Subject are called Demeſnes, in a 266. 
different Senſe from the Demeſne Lands of the Crown. Demeſnes or Do- 3 
mains in the Hands of a Subject are derived d Domo, becauſe they are 25. N. B. 14. 
Lands in his Poſſeſſion for Maintenance of his Houſbold. But the De. 45. &c. 22, 23. 
meſnes or Domains of the Crown ſignify Lands held originally of the 1. a 
King, who is abſolute Lord, having proper Dominion; and not by any 5 Rep. 105. 
feudal Tenure of a ſuperior Lord, as of Fee. Eſtates or Lands held in ED . 
Socage of theſe Manors by ſuch Service as is required, according to the 2 Inſt +8 
Cuſtom of the Manor, are alſo called Antient Demeſne. mn 


During the Time that Lands in Antient Demeſne are in the Hands of 5 N 295. 


the King, they are Frank-fee, or ſree from Service. But if the King 1 Rol. Abr. 


grants them over to hold of the Manor again, it is Tenure in Antient 324 Ke. 


Demeſne. 


The Tenants hold by the Verge, and have no other Evidences of 
their Eſtates but Copy of Coutt-Roll ; yet they are ſaid to have Free- 


"hokd;: 155 


Regularly all general Statutes extend to Antient Demeſne. But the , faſt. 269, 


Lord in Antient Demeſne and his Tenants are exempted and diſcharged 


from Taxes by Parliament, unleſs ſpecially named ; from Toll in Fairs 
and Markets, for all Things concerning Huſbandry and Suſtenance 


from Expences to Knights of the Shire; the Tenants are not to be ſued = 
for their Lands out of the Court of that Manor a, and ſhall not be put ge B I. 
- o 4. 
upon Juries out of Antient Demeſne, nor appear at any other Court; cb. 1. f. 18. 
| becauſe by their Tenure they are intended to apply themſelves to the Ma- Pu 
nurance and Huſbandry of the King's Demeſnes ; and to reap the Corn, © 77 


&c. for furniſhing his Houſhold with neceſſary Proviſions. And there- 
fore for thoſe Lands ſo holden, they have this Privilege at this Day; tho” 


the original Cauſe thereof is ceaſed, and their Services changed into 


Money. But for buying and ſelling of Wares, that riſe b not upon the,,, . 221. 
Manurance and Huſbandry of thoſe Lands, or for other Lands, heid by F. N. B. 228. 


the Common Law, they ſhall not have this Privilege. 1 Cro. 227. 


Lands in Antient Demeſne are extendible upon a Statute-Merchant, zr. Ws 
E Ea HT PS nt, See of Fairs 
| Now follow Eſtates which may be either Inheritances, Freeholds, or and Me f 
4 Inſt. 270, 


XII. An d Eftate upon Condition is an Eſtate granted in Fee-ſimple, of ggates 


Fee- tail, for Life or Years, with a Quality annexed by him that hath upon Condi- 


Eftate, Intereſt or Right to the ſame, whereby the Eſtate granted may 4; Ms 
be either defeated, enlarged, or created, upon an uncertain Event. " "Io 

There are Eſtates upon Condition in Deed, and upon Condition in IG Ae 
Laan: --- | e | 5 DEITY 


1. A Condition in Deed is expreſſed by the Party in legal Terms. 


And here if a Feoffment is upon Condition, That one pay ſo much Rent, 


or provided or ſo that he pays ſo much Rent, it is not © neceſſary to add a Lit. ;;o, 


1 loſt. 205.48 


» 


* 


Expreſſio eorum que tacite inſunt, nibil eperatur, I Inſt. 191. a. 205. a. Rep. 73. 8 

Rep. 56, 145. | 
Due dubitationis cauſa tollendæ inſeruntur, communem legem nen ledunt, I Inſt. 205. a. 4 
nN | | at 


1 


| 
q % 
6 0 1 3 ß SP, OO = 
138 An Inſtitute of the 4 BOOK II. - 
| and his Heirs to enter, (tho' it is commonly FRO becauſe the Feet 93 
is upon that Condition. But theſe Words in a Deed, (vig. ) If it haps >: 
ben that the Rent be behind, &c. give no Re. entry, if a Clauſe of Re- entry 
Lit. 360. is not added. A Conveyance i in Fee upon Condition not to Alien, is void: T 
, = b. For it is abſurd, that he that hath no Poſſibility to have the Land again, 2 
44 ſhould reſtrain one that hath the Fee-fimple, of Power to diſpoſe of it. 7 
So it is if a Man is poſſeſſed of a Leaſe for Years, a Horſe, or any other 1 
| Chattel real or perſonal, and gives or ſells his whole Property therein up- T 
1 N on ſuch Condition; becauſe it is againſt Trade and Traffick. But one 1 
1 | may give an Eſtate i in Fee, upon Condition that he fhall not alien another | 
. 14. 361 Eſtate, or that he ſhall not alien the Eſtate to a * particular Perſon, for he = 
| : = "29". 18-not thereby reſtrained of 4 his Power to alien. And in this Cale, if the 1 
1 ES Feoffee enfeofts another, to the Intent that he ſhould enfeoff or alien to 1 
that particular Terſon, he hath broken the Condition. And obſerve, that "" 
| : hate ver is prohibited by Act of Parliament, may be prohibited by Con- | 
FF k 1 Inft. 223, dition; and yet a general Power given by Act of Parliament may be 1 
4 a. 224. 2. reſtrained by Condition. 5 
= 3 Aa Mortgage (from Mort, dead, and Gage a Pled; ge) is a Pawn of ö 
ee of Condi- Land, Gc. for Money borrowed, upon Condition to be the Creditor's, I 
| tions, ck. 3. "of the Money 1s not repaid on the Day agreed. He that mortgages or == 
. 1 I 332. Pawns, is called the Mortgager ; and he to whom the Mortgage or Pawn L- 
* 1 Inſt. 205.2. is made is called the Mortgagee. It is uſually made by a Leaſe for a long = 
= -- 1 ot the. Term of Years, or by Aſſignment of a ſabfiſting Leaſe, or in Fee, by 1 
= e de Leaſe and Releaſe, and the Creditor holding the Land upon this Agree- I 
= 2 Black, Com. ment, is in the mean Time called Tenant in Mortgage; and holdeth the 
Ab 18 Eſtate upon that Condition in Deed. But 'till Failure is made of Pay- = 
42 5. ment, the Mortgager holds the Lands; and tho Failure is made and the 8-1 


2 Burr. 969 Mortgage doth enter into the Lands, yet the Mortgager hath an E- 
OW" guity of Redemption in the Court of Chancery; and he may call the Motrt- 
gagee to an Account for the Profits. And a Mortgagee tho' in Poſſeſſion 
ſhall not preſent to a Living which becomes void, unleſs by expreſs 


Agreement in the Mortgage Deed, or that the Advowſon is the only | 
uPrec. Ch. 71. Thing 1 in Mortgage b. 


| _ 343- And a Feoffment in Fee, or a a Gift i in Fail, or a "Laale for Life or Years, 
by gs 2 may be made upon Condition in Deed, That if the c Feoffor, or the 
333. Grantor, or Leſſor, or his Heirs or Executors, pay to the Feoffee, Gran= 


tee or Leſſee, ſuch Sum of Money at a certain Day, then the Feoffor, 
Grantor or Leſſor, his Heirs, or Executors, may re-enter. 
In the former Caſe, the Mortgager keeps the Poſſeſſion till Failure: 
but here the Mortgages or Grantee has the Poſſeſſion un and til 
Payment. 
Black. Com. + It is allowed in Courts of Equity that where Lands are mortgaged ; 
8 thrice, the à third Mortgagee may buy in the firſt Incumbrance, to pro- 


—  —_— — 


338. tect his own Mortgage: And he ſhall bold the Land gain the ſecond =—_ 
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f 9 aogdmias non valet pactum . re mea non alienanda. 1 Inſt, 233. a. 
Rerum ſuarum quilibet eft moderator et arbiter, Ibid. 


* aliguid probibetur fieri ex directo, probibetur et per obliguum, 1 Inſt, 22 3. b. 
„3 un. FS 

+ Caſes upon Mortgages are fo very numerous that it would he foreign to the pur- 
poſe. of this Work to inſert them all here, and therefore the Student is referred to the 
ſeveral eminent Reporters of Caſes in Equity, as Peer Vins. Mr. Curſitor Baron Atkyns, 


Vezey, &c. &c. Where de will find much Learning touching Mort gages, Redemption, 
A orecloſure, &c. 


” we. 
— —— —— - 
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for the Executors in this Caſe are no Aſſignees in Law, Here £ 
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Car 1. = Laws of England. 3 


Mortgagee, unleſs he is . ſatisfied the Money he paid the firſt 8 

and alſo his own which he lent upon the laſt Mortgage. But when 
Part only of the Lands are mortgaged to the firſt, and the whole to «2 Ventr, 
the ſecond, and after to the third, if the third Mortgagee buyeth in the 339. 


firſt Title, it ſhall protect only that Part which is firſt in Mortgage : So 


a Purchaſer or Mortgagee coming in upon a valuable Confideration with- 
out Notice, and then purchaſing i a precedent Incumbrance ſhall pro- 
tect his Eſtate againſt any Perſon that hath a Mortgage ſubſequent to the 


firſt, tho' before the laſt Mortgage; and tho” he purchaſed in the Incunt- 
brance after Notice of a ſecond Mortgage. 


Mortgages are not redeemable in Chancery after tirenty Years, no T2 Vents, 


Demand being made, or Intereſt paid, unleſs there be an Excuſe by 30, 


Reaſon of Impriſonment, Infancy, Coverture, or being beyond 997 
See 21 Ja. t. ch. 16. 


If a Feoffment on Opidition'i is made, that if the Feokot pays fuch AZ Tit, 334. 


Sum at a certain Day, he ſhall re- enter; yet if the Heir pays or tenders the 557: 


Sum at the Day, he may enter, tho” the Words are, if the Feoffer pays, ' ** ** 3. 


206. a. 
not mentioning Heirs; becauſe the Heir has an Intereſt in Right of the 


Condition. So likewiſe the Executors or Adminiſtrators of the Mort- 


gager; or a Guardian in Socage may tender the Money. And if the 


Heir is an Idiot, any one may do it out of Charity. But in other Caſes, 

the Feoffee is not bound to accept a Tender by a Stranger. 
Upon a Mortgage in Fee, if the Feoffee maketh his Executors, and Li: 239. 
dieth before the Money is paid, the Redemption Money ſhall be paid to 5 Rep 5557s 


the Executor, tho' he is. not named, and not to the Heir. But the Song abs 
Words of the Condition may be ſuch as the Payment ſhall be made to 
the Heir, as when particularly named, and then the Money cannot be 


210. à. 


paid to the Executors, And if the Words of the Condition be to pay | 
the Money to the Feoffee, his Heirs * or Executors, then the Feoffor 10g. 209 b. 
hath Election to pay it to either of them. If the Feoffee is to pay to 210. a. 


the Feoffor, his Heirs and Aſigns, and before. nente the Feoffor 


makes his Executors, and dieth, the Feoffee may pay the ſame either to 
the Heir or to the Executors ; 1755 the Executors are his Aſſigns in Law 


to this Intent, where the Feoffor has but a bare Condition, of which he 
cannot make any Affigns; and therefore the Law will find out Aſſigns 


for him. But if the Feoffor is to pay to the Feoffee, his Heirs or Aſ- 
ſigns, and the Feoffee dieth before Payment, he muſt pay it to the Heir, LL 


1h: gs 


were only intended by the Condition to be Aſſignees of the Eſtate. But 


in Chancery it is a conſtant Rule, that Money to be paid on Mortgages, 'S 

upon the Death of the Mortgagee i in Fee, ſhall go to the? Executors. n yen, 
The Court of Chancery cannot ſhorten the Time of Payment of the 348, 351. 

Money, that is given by expreſs Covenant and Agreement of the Par- 

ties, but may * lengthen it; and then upon Non- payment, the Practice is : Vent. 


to forech hee the Equity of Redemption of the Mortgager, and to make the 363. 


Eſtate abſolute in the Mortgagee. 
28 27 El. ch. 4. 8 881 fraudulent t Conveyances] 


1 8 


* 


nnn. 


11 Rep. 24. 


a Expreſſum facit ceſſare tacitum. E I Inſt. 210. 1 8 5 Rep. 97. | 7 Rep. 40 
Deſignatio unius perſon ęſt — 7 alterius, 1 Inſt. 210. as : 


By 
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I Inſt. 201. a. 
232. b. 233. a. 


8 Lies 44. 


et 


By 70 the 4 & 5 W. M. ch. 16. if any Perſon, for Money borrowed or 
other 6a 0 Conſideration, ſhall ſuffer a ” Jud ment, 18 or Recogni- 
tance, and ſhall afterwards, for other Money. borrawed, or other valuable 
Confideration, become indebted to a ſecond Creditor, and for the ſecurity of 
ſuch ſecond Debt, ſhall mortgage Lands to the ſecond Creditor, or to any 
other Perſon in Truſt for him, and ſhall not give Notice in Writing of 
ſuch Judgment, &c. to the Mortgagee ; before the Execution of the" faid 
Mortgage ; ſuch Mortgager ſhall have no Benefit in Equity of Redemption 
of the Lands mortgaged ; unleſs ſuch Mortgager (upon Notice given by the 
Mortgagee in Writing under Hand and Seal atteſted by two Witneſps, of 
ſuch former Judgment, &c.) ſhall within ſix Months pa of and d iſcharge 
the ſame, and cauſe the ſame to be vacated cr diſcharged ly. Record. 

And if any Perſon, who ſhall once mortgage Lands for valuable Con- 
fideration, ſpall © again mortgage the ſame Lands, or any Part thereof, to 
any other Perſon, for valuable Conſideration, (the former Mortgage being in 


Force) and ſhall not diſcover in Writing to the ſecond or after Mortgagee 


the fir Mortgage, ſuch Mortgager ſhall have no Relief or Equity of Re- 


demption againſt the ſecond or after Mortgagee. But A Kenna or after 
| Mortgagees may redeem any former Mortgage. 


This Act ſhall not extend to bar any Widow of any  Mortgager of ber ; 


| Dower, who did not legally join with her Huſband in fuch Mortgage, or. o- 
ther wi ſo lawfully bar herſelf from her dower, 


And by 4 & 5 W. & M. ch. 20. No Judgment not degnetted and 


duly entered, ſhall affect any LONG or Tenements as to Purcha ers or 
Mortgagees. 


[See 2 & g An. ch. 4 ; 16-46. oÞþ 18. 6 An. ch. 35. ond; 8 Geo. 2. ch. 6. ; 
For regiſtring Deeds, &: within the County of Tork ; and 7 An. ch. 20. 


For Midaleſex.] 


By 7 Geo. 2. ch. 20. Where an Action on any Bond foe Payment of 
Money ſecured by Mortgage, or for Performance of the Covenants therein, 
or any Ejefttment to recover Poſſeſſion of the mortgaged Premiſſes, is brought 


by a Moerigagee, and no Suit is then depending in Equity to foreclaſe or 


redeem, the Perſon intitled to the Redemption may pay to the Mortgagee, or 


if be refuſe to accept, may bring into Court Principal, Intereſl, and Cofts, 
to be computed by the proper Officer of the Court, and the Montes ſo paid or 


| brought in ſhall be deemed a full Satisfaction of fuch Mortgage; and the 


Court may by Rule compel the Mortgagee to re-convey the mortgaged Pre- 
miſſes, and deliver up the Title Deeds to uch Mortgager, or as be ſhall 


appoint. | 
And on Bills of Forechſure tbe Court may before the Than 1. on th De- 


 Fendants Application, and Admiſſion of the Plaintiffs Title make fuch Order ö 


as if the Cauſe had been regularly at Hearing. 
But this not to extend to Caſes where the Right to redeem is n | 


verted, or the Money due not adjufted, nor to pro udi ce ſubſequent Mort 
gagees. 

2. A Condition in a Law is that which the "Moy intendeth or im- 
plieth without expreſs Words 4 in the Deed : As in a Grant af an Of- 


hm and 


1 —_ 


— — 


— 


e Vendens eandem rem duobus, fal Varius et. 1 Rep. 45. 
Quod neceſſario intelligitur, non deeſl. 4 Rep. 2 
Quod tacite intelligitur non dest. Ibid, 


Duzdam tacita habentur pro expreſſis. 7 Rep. 45. 3 
Expreſſio eorum yu tacite inſunt, nihil operatur. 5 Rep. 11. 8. Rep. 56, 
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CHAP. 1 


ice for Life, the Eſtate is upon Condition implied in Law, that the 


or is Tenant by Elegit. „ 
Theſe three Eſtates, (vig.) By Statute-Merchant, Statute-Staple, and 
by Elegit, are uncertain Intereſts in Lands and Tenements, and are 


- 
n 4 1 — 0 


Laws of England. 


1 * 8 6 ä 1 —— 2 * 
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Grantee ſhall do his Duty, or otherwiſe that the Grantor or his Heirs 

may ouſt bim, and grant the Office to another. So in a b Leaſe for b In It. 215. a. 
Life, it is implied, that if the Leſſee make a greater Eſtate, the Leſſor 

may enter. | | 


XIII. A Statute-Merchant is a Bond, or Obligation of Record, ac- Ofan Fftate 
knowledged before a Clerk of the Statutgs-Merchant and Lord Mayor by Statute- 
of the City of London, or two Merchants of the ſaid City aſſigned for rcemmer 


| aple a 
that Purpoſe ; or before the Mayors of other Cities, as Nr, Briſtol, &c. Blepit 7 


or the Bailiff of any Borough or Town; or other ſufficient Men, for ! Black. Com. 


1 ? . 1 160. 
that Purpoſe appointed, that have Power to make Execution of the faid , Black Com. 


Bond, ſealed with the Seal of the Debtor and the King; upon Condi- 419, 421. 
tion, that, if the Obligor pays not the Debt at the Day, Execution may? Fleck. Com. 


be awarded upon Body, Lands, and Goods, and that the Obligee may hold m 


- the Lands to him, his Heirs and Aſſigns, till the Debt is levied and 


paid. Now during this Time of being in Poſſeſſion of the Lands, the 


Obligee hath an Eſtate by Statute-Merchant, or is Tenant by Statute- 


Merchant; the Bond or Recognizance being called a Statute, becauſe 
it is made according to Form by Statute. [See the 11 Ed. 1. and the 


13 Ed. 1. f. 3. cb. i.) In which laſt Statute the whole Proceedings are ge. ch. 3. 


directed, and the Force of the Obligation or Recognizance is ſet forth, ſ. 5. poſt. 
and the Nature of its Execution upon Body, Lands, and Goods. 7 


A Statute-S/ap/e is a Bond of Record acknowledged before the Mayor 2 Black, Cod. 


of the Staple, in the Preſence of one or more Conſtables of the ſame 4, 


| 4 Black. Com. 
Staple ; by Virtue of which Statute-Staple the Creditor may forthwith mu. 


have Execution of the Body, Lands, and Goods of the Debtor upon 


| Non-payment. And then he hath an Eftate in the Lands by Statute- 


Staple, or is Tenant by Statute-Staple till his Debt is paid. Eſfape is 


a French Word (antiently written Eſtaple) and ſignifies a a Mart or «, Ind, 238. 
Market. So that the Stapiè ſignifies amongſt us this or that City or 


Town where the Merchants are commanded to bring their Wool, 
Leather, Woolfells, Lead and Tin. And the Bond is called a Statute, be- 
cauſe it is founded on the Statute of the 27 Ed. 3. fl. 2. which ſets 


forth the Manner of entering into it, and of its Execution. This Sta- 


tute alſo ſpecifies the Places which are to be Staples (or Marts) for the 


iti i f . ; - See ch. 5. 
Commodities aforeſaid, their Duties upon Exportation, and the Juriſ- fei- 


. 15. & B 4. 


diction of the Staples according to Lau- Merchant. [See 23 H. &. ch. ch. 2. ſ. 9. 
6. and 8 Geo, 1. ch. 25. TY So 


An Estate by Elegit (ſo called from the Words in the Writ (viz. Elegit 1 Corr. 


{bi Liberari, &c) is where a Man hath recovered Debt or Damages by 101. 


Judgment againſt another, and within the Yeat hath had a judicial Writ, 
called an Elegit, to have Execution on all the Party's Goods (Oxen and 


| Beaſts of the Plough excepted) and Half of the Party's Lands or Te- 


nements, to be delivered by the Sheriff to him till his Debt and Da- 
mages are fully levied. During this Time he hath an Eſtate by Elegit, dl 
| Ng | . 10. poſt. | 


but * Chattels, not Freeholds, tho' the Tenants are ſaid to hold the, ; 1,6 42.8. 

Lands e Ut Liberum Tenementum, until the Debts are paid. As a Chat- „ loſt 43. b. 

tel, the Eſtate ſhall go to the Executors. For U? is ſimilitudinary only, 29% a. 

becauſe by the Statute theſe Tenants may have an Aſſize, as a Tenant of A4. 396. 
gy a Freehold 


2 r = — al 2 nw 
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a Freehold may re ; and in that Reſpect their Eſtates are lik a F ree- 
hold. [See 14 Ed. 1. ch. 18. 32 H. 8, 09-515; - ; 

No Execution 'on any of theſe Statutes ſhall. go againſt the Heir: 45 
the Defendant within Age, or if two Daughters are * and ons of 
them is within Age. Hy | tl ttt 


Of an ſlate XIV. An F/late in Lands deviſed to Bxecutors for Payment of Debts, 
e e or Legacies, is different from a Power to fell them. When the 
exitoty,; Land is deviſed to Executors to be ſold, there the Deviſe taketh away 
4 Inſt. 236. a. the Deſcent to the Heir, and veſteth the Eſtatèe in the Executors; and: 
they may enter and take the Profits, and make Sale according to the 
Deviſe. So when a Man deviſeth his Tenements to be ſold by his Ex- 
ecutors, it is all one as if he had deviſed his Tenements to his Exe- 
cutors to be ſold; becauſe he deviſeth the Efate in the Tenements, 
e 2 Wilſon, Whereby he breaks the Deſcent to the Heir. © But where a Man die 
402, viſeth that his Executors ſhall ſell the Land, there the Lands in the 
mean Time deſcend to the Heir; and until the Sale is made, the Heir 
mamay enter and take the Profits; becauſe here the Executors have only a 
Lat, 14 Power. And when the Executor has the a E/tate veſted in him, and the 
e 3b * mean Profits, he is bound to make Sale as ſoon as poſſible after the 
| Death of the Teſtator 3 becauſe the mean Profits taken before the Sale, 
2 ol. ſhall not be Aſets b to pay Debts ; and therefore the Executor muſt not 
en ſuffered to make Advantage of his own Negligence and Delay. But 
if one deviſeth that his Executor ſhall ſell his Land; there he may ſell 
_ Officeof Ext” it at any Time, becauſe he hath but a bare Power, and no Profit. [Bus 
| . og this Diſtinction does not ſeem to be now of any Force, for the Eftate 
1 Wms. 390. itſelf is now held to be Aſſets; but ſuppoſing the Rents and Profits are 
No * wy not properly legal Aſſets in the Hands of the Executors, yet they are 
wk but Truſtees in Equity, and therefore are | accountable to the Creditors | 
for thoſe Rents and Profits, as well as for the Money ariſing from the 
Sale; and after Payment of the Teſtator's Debts, the Surplus as well of 
the Rents accrued after the Teſtator's Death, as of the Purchaſe Mo- 
ney, is confidered as real Eftate, and the Executors are but Truſtees as to 
that, and accountable for it either to the reſiduary Deviſce, if chere 1s 
one, or elſe to the Teſtator's Heir at Law.) 
<©1In0.112b, © If one deviſeth Lands to his Executors to be ſold, and abelh two 
113.418 .b. Executors, and one dieth; yet the Survivor may ſell the Land, be- 
cauſe as the Eſtate, fo the T ruſt (hall ſurvive. But where the Execu- 
tors have but a Power to ſell, they muſt all join in the Sale, and if one 
« 1 1. Ray, dies, the Survivors cannot ſell. © Where a Man does ſuch an Act as can- 
oo,” -" be good. by any other Means but by Virtue of his Authority, it ſhall 
de intended to be an Execution of his Authority; but where a Man has 
both an Intereſt and an Authority, and does an Act without reciting his 
Authority, it ſhall be intended to be done by virtue of his Intereſt. So Note 
2 Wms. 103. the Difference betwixt a Truſt coupled with an Intereſt and a bare Power. 
(628) But if the Sale is to be made by the Executors or the Survivors or Sur- 
vivor of them, or by ſuch as take upon them the Probate of the Will, 
thoſe Words will prevent ſuch Diſputes. 
If Executors have a bare Authority accompanied with a Truſt, they 
cannot ſell by Attorney; ; but if I are Owners of the Land, they may 
.* g Rep. 75. ſell by Attorney. 
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By 21 H. 8. ch. 4. Where Lands; Fan, or . . 
are deviſed to be Tus by Executors, and one er more refuſes.to prove the Will 
| yet the Refidue that take Hon them the Charge of the Mill may ſoll. 
This is conſtrued to * extend to Executors that have the Efate, as. Wo filnſi, 173.8. 
as to Executors that have Power only. But in neither Caſe may the. Sale 
be made to him that refuſed ; becauſe he remains Executor notwith- 
ſtanding his Refuſal. 
We have hitherto ſpoken of Sole Tenants to an Pan now follow 
Eſtates | in e Jointenancy, and Ti enancy in Common, 7 


? 


xv. 5 Eftate in Copartenary . is where two. or more have equal Of Efates in 


Portion in the Inheritance of their Anceſtors. + . 
Coparceners are of two Sorts, (vig.) ler according to the Courſe „ 
of the Common Law, and Parceners according to Cuſtom. - eee 


1. Parceners by Common Law are, where a Man or Woman ſeized : ok 163 b. 

of Lands or Tenements in Fee-ſimple, or in Fee- tail, hath no Iſſue but 164, Kc. 
Daughters; or dies without Iſſue, and leaves only Siſters or Aunts, or 

other Females of Kin in equal Degree ; ; and the Tenements deſcend to 

ſuch Daughters, ' Siſters, Aunts, &c, and the Daughters, Siſters, Aunts, 

or other Females of Kin in equal Degree enter into the Lands; then theſe 

Women are called Parceners, or Coparceners, and are but one Heir to 

their Anceſtor, and have but one Freehold, But tho' they have but one 

| Freehold, yet between themſelves they have in Judgment of Law ſeve- lat. 164; b. 

ral Freeholds to many Purpoſes. For one of them may enfeoff the other 165. a. 

of her Part; and the Coparcenary 1s not ſevered or divided in Law by the 
Death of any of them ; for it one dies, her Part ſhall deſcend to her 

Iſſue, be it Son or Daughter. Men deſcending of Daughters may be 
Coparceners, as well as Women, and ſhall Jointly plead, or be im- 

pleaded: : 2 

2. Parceners by Y Cuſtom are where Lands! in Fe- ſimple, or . Fee-tail, Lit 265. 
of the Tenure of Gavelkind, deſcend to all the Sons by Cuſtom. Here 
the Deſcent is to Men, as it was to Women by the Common Law. 

Lou ſee this Eſtate 'of Coparceners is applicable only to Inheritances. 

They are called Parceners © becauſe they are compellable by Writ dee Lit 165. 
Partitione Facienda, to make Partition, tho' they may make Partition by 1 Inſt. 164. b. 
Conſent. This was by the Common Law: And by 8 & 9 M, cb. 31. an 7 175. 
eaſier Method of proceeding upon this Writ is provided. But ſome In- 
Heritances 4 cannot be divided amongſt Coparceners, as reaſonable Eſtovers 710 164. b 
* of Houſe-bote, Haybote, &c. appendent to the Freehold, a Piſcary un- „See ch. 2. 
certain, a Common ſans Nombre, a Mill, &c. for that would be a Prejudice poſt. 

to the Tenant of the Soil. But the eldeſt Coparcener in theſe Caſes ſhall 
have reaſonable Eſtovers, Piſcary, Common, &c, and the reſt ſhall have 
an Allowance in ſome other Part of the Inheritance or in ſome Caſes one 
ſhall have it for one Year, the other for another; or in the Caſe of a Piſ- 
cary, one may have the firſt Draught of fiſh; the ſecond the ſecond Draught, 
Sc. if the common Anceſtor left no other Inheritance to give any Thing in 
Allowance, or to make up the Owelty or Equality. An Advowſon is an i Ld. Rey. 
entire Thing, and yet in effect the ſame may be divided betwixt Copar- 135. 
ceners; for they may preſent by Turns. [See of the Nobility B. 1. cb. 4. 
ante, where an Earldom deſcends to Coparceners. 
And by y A. ch. 18. After Partition to preſent by Turns, each all be 
deemed ſe Sd þ ſeparately of bis or her Part of the Alec. to preſent iu 


Tarn, 
Oui 


1 Inft, 180. b. 
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wo 


* 


5 Roll, Abr. On Copirectier may juſtify the *® Detaiting the Deeds concerning 

wy the Laid in own raed againſt the Vn for ge dee Be to one as welt 
as the other. 

Show. Rep. Partners in Trade are thoſe (two or mere) who agree to ceme in 

3 Share and Share alike to any Trade on Bargain. Part-Owners are thoſe 

188 2 75 who are concerned together in Ships. But . in ping en I. 
; HETRKNES belongs only to this Place, | t 

#1 4) bo 

Of Ele XVI. An Eftate in > Jointenancy is ere a a Mai is Rake of 1 Lands 

13 or Tenements, and makes a Feoffment to two or more, and their Hes; 

1%. or makes a Leaſe to them for Life; or where two or more habe 4 joint 


> Lit. 277) Eſtate or Poſſeſſion of a Chattel Real or Perſonal, er a joint Intereſt In a 


281, 232.Pebt, Duty, Covenant, or Contract, and the Part of him that dieth goes not 


to the Executor, but the Whole to the Survivors or Survivor. U Ex- 
* laſt. 181. a ception is to be made of two 2 Joint Merchants; for the Benefit of the 
TO Stock and Debts, which they have as Partners, goes to the Executor of 

him that dies, and to the gur eier, according to their Shares, by the Paw 

Merchant for Tncouragement of Trade ; ; tho” the Debts and Credits ts 


Lit. 288. againſt third Perſons ſurvive. b Every. Jointenant 1 is ſerſed per my & per 
_ 1 Inſt. 186. a. pop, i. e. ſeiſed by every Pic, in every Parcel, and 185 the whole 


T7 jointly with his Coch fades but each of them hath a Right to his Share 
« Lit 22 to ſeveral Purpoſes, eas to give, + leaſe out, forfeit. One alſo may let a 
2 - » Leaſe to his Companion, or make him his Pafliff. FOO 
189. a, They are called Jointenants, decauſe Lands or Feeder are con- 
veyed to them jointly by one and the ſame Title; and becauſe they take 
by Purchaſe only; whereas an Eſtate in Coparcenary is always by Deſcent 
and an Eftate in Common is always by Wenn, Titles or by one Title and 
ſeveral Rights. 
Jointenants muſt jointly implead, and be jointly inpleadect by ces 
” which Property is common to them as Coparceners. But Jointenants 
« Lit. 280. have a ſole and peculiar Quality to take by! Survivorſhip, Which Co- 
parceners have not, and this an is called Jus Aecreſcendi. TW W]Üã”⁵—i 
*1 Inſt, 18. b. or more may have a naked Truſt, an? Authority or Power committed 
to them jointly, and yet it ſhall not ſurvive. But a Truſt, an Authority 
or Power coupled with an Eſtate or Intereſt may Survive, as hath been 
faid concerning an Eſtate in Lands deviſed to Executors. * Authorities 
created by the Party for private Cauſes do not ſurvive, if there are no 
particular Words to empower the Survivor. As if a Man makes a Letter 
of Attorney to two to do any Act, and one of them dies, the Survivor 
ſhall not do it. But Authorities created by Law for Execution of Ju- 
ſtice may ſurvive, becauſe it is for the Good of the Commonwealth. As 
if a Sheriff upon a Capras directed to him makes a Warrant to four 
or three jointly or ſeverally to arreſt a Defendant, two of them may 
arreſt him. [And ſo it ſhould ſeem to be in a private Caſe where the 
. is joint and ierecal, There . be Jointenants tho' there is 


W 0" 1 S * ak „„ 


—_— 2 —— — 


Duo aqui rem in folido poſſidere non poſſunt. I Inft. 368. a. 
* Tura publica ex privato decidi non debent. 1 Inſt, 18 1. b. 


II there be two jointenants, and each of den makes a ſeveral Leaſe of the Whole, | 
there ſeveral Moieties only ſhall paſs by each Leaſe. 1 7/5{on. 1. 2 Stran. 1180. 
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_ fimple, Fee-tail, for Life or Years by ſeveral Titles, (or by one Title 
and ſeveral Rights) and none of them knoweth his own Part, but takes e Lit. 292 
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> 


not * equal Benefit wy Stitdivorthip: on both, Sides. - And if; one b in- 1 Inſt, 187. 


tenant grants *a Rent; Common or Way, out of his Part, and dies, the Sur- 2 fe. = 
vivor ſhall have the whois Land diſcharged. But if one Jointenant makes flat. 18 5. a, 


ab Leaſe for Years, to begin preſently, or in futuro of the Land, or of the Ei. 250. 


Herbage, and dies during the Term, or before it begins, it cannot be 1 Ink. 156, F 
avoided by the Survivor; becauſe the-Leſicethas an Intereſt in the Land 


by force of the Leaſe: And it one Jointenant makes a Leaſe for Years, 


i reſerving a Rent and dieth, the Survivor ſhall have the Reverſon ; but iat. 185.3 


| he ſhall: not have the Rent, becauſe. he claimeth by the firſt Feoffor, * Lit 287. 


which is Paramount the Rent. A * Deviſe of Land, whereof the Deviſor 1 
is jointly. ſeiſed or poſſeſſed, is void; for the Title of the Survivor cometh; 


as from. the the firſt Feoffor, preſently. upon the Death, and the Will 


takes Effect after Death. If a Jointenant.in Fee. ſimple is indebted to- Inf. 183 a 
the King and dieth, the Lands cannot be extended in the Hands of the 

Survivor; becauſe the Survivor claims not from his Companion, but from 
the Feoffors Two Women Jointenants of a Leaſe for Years, and one bil. 185.5. 


taketh Huſband, and dieth * before the Hufhand hath altered the Pro- 
perty, or hath aliened ber Part, the Term hall, ſurvive. But other- 


wiſe it is of perſonal Goods, becauſe theſe are preſently veſted in the 


 Haſband: by the Marriage. If a Jointenant doth not aliene his Part to 


bar the Sucvivorſhip, the Jointenants uſually enter into Coyenant, not to 


take Advantage of, each other by Survivorſhip. 


By 31 H. 8. ch. 1: Fointenants and Tenanls in Common of any Bahar tines 


[or of Eſtates for. Life, Lives or Years, by 32 H. 8. ch. 32.] re compel- 
lable to make Partition by Writ of Partition, as Coparceners are 8 
to ao at Common Law. 


And by 8 & 9 W 3. ch. 31. As af F Method of proceeding. on that 


Mrit and of obtaining Partition of Lands in Coparcenary, Jointenancy and 


Tenancy in Common 1s | provided. But theſe 8: -atutes do not concern p 
hold Lands. 


By 4 Ann. ch. 16. Acfions 0 Account may * brought 5 one Join- 


tenant or Tenant in Common, bis Executors and Adminiſtrators, againſt the 
_ other, as Bailiff, for receiving more than his juſt Share, and azain/t bis 


Executors and Adminiſtrators: And the Auditors fhall examine the Parties : 
about the Matters in Queſtion upon Oath, and for their Trouble in auditing 


ball be allowed what the Court ſhall judge reaſonable, fo be "ele: by the 
Party on whoſe Side the Balance ſhall be. 


By 7 Ann: ch: 18. Coparceners, Jorntenants and Te enants in Common 


| having made Partition to preſent by Turns, each ſhall be deemed ſeiſed in 
. Law of his or her ſeparate Part of the Advereſon fo "Fore per 


7 it be an Effate 5 Inberitance. 


XVII. An Eſtate © in Common * may be by Purchaſe, Deſcent, or Pre- Of Ellates! in 


ſcription, and is where two or more have Lands and Tendtients in Fee 525 we 
2 1 om. 


101, 399. 


OY. OY TT RE OE I —_ 
* K a ＋— —⅛ __ 


Ss | 1 Inſt. 188. b. 


| ; 4 189 a. 
* Tus fe prefertur oneribus, 1 If — a. | 


h Alienatio rei prafertur jurt accreſcendi. Ibid. 

i Jus accreſendi prefertur ultime voluntati. 1 Inſt, 185. b. 2 | 

* In a Deed of Uſes theſe Words, To the Ule of all and every the Children of 7 . 
and their Heirs equally to be divided amongſt them“ make a Tenancy in ee 
1 I/ilſon. 341. Tenants in Common cannot make a join Leaſe of the Whole, for their 
Eftates are ſeveral and diſtin and there is no Pi ivity betw cen them. 2 /, iſe. 232. 


P p tte 
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146. 


— PS 


! 4 the Profs in Cds: As if there be two Jointenants, which anda 


the other Jointenant are Tenants in Common, becauſe they claim by ſe- 


a Lit. 298. Moiety to the one and his Heirs, and the other Moiety to the other and 


I Taft 454 5 his Heirs, they have an Eſtate in Common ; © becauſe they have ſeveral. 
ex 19 


6 1 Inſt. 191. a. to two Men for Term of their Lives, and to the longeſt Liver of them; 
" and one grants all his Eſtate to another, then the other Tenant for 
Term of Life, and he to whom the Grant! is made are Tenants in Com- 
mon, during the Time that both Leſſees are alive; for here the Join- 


theſe Words, ( vis.) t the longeſt liver of them; becauſe, I fay, the Join- 
ture 1s ſevered, and theſe: Words are no more than the Law would have 
4 * ff. without them. As there may be Eſtates in Common of Lands 


3 Lit. 319. or Tenements, fo there may be of Chartels real, as Leaſes for Vears. 
= 1 Int. 192: e. For if two Taintenants are of a Leaſe for twenty-one Vears, and one 
} | Rab of them letteth his Part for three Years,'&c. the Jointure is ſevered; and 
ö | | 98 they become Tenants in Common, and Survovorſhip + does not take 
ll „ Place, as in Jointenancy. [N.] Fer: a Term for a ſmall Number of 
1 | - Years is as high an Intereſt as for many more Years, In the ſame Man- 


0 BY „ of Chattels* perſonal. As if two have jointly an Horſe, and one 


Common with the Survivor. Thus it is where: there are ſeveral Titles. 
As thoſe are Eſtates in Common where the Claim is by ſeveral Tiriüs; 


18 Inſt. 189. 
1 8 Fe iga, a 9% ſeveral e Rights, as you may obſerve by the Definition of an Eſtate in 


| 
k 1 their Succeſſors, in Right of their Churches, and in their politick Ca- 


Moieties by ſeveral Rights, (uiz.) in the Right of their two Biſhopricks, 
or two Par ſonages; and ſo in ſeveral Capacities, Thus it is if Lands are 
given to the King and a Subject, and their Heirs; or to a Layman and 
bis Heirs, and a Parſon and his Succeffors : But this does not hold in 
Chattels real or perſonal"; tor if a Leaſe for Years, or Goods, be granted 
to a Biſhop, and ſecular Man, they are Jointenants; becauſe Goods and 


them 1n his political Right.or Capacity. 


mon is, that Jointenants have the Lands by one joint Title and in one 
Right, and Tenants in Common by ſeveral! Titles or by one Title and ſe- 


hold, and 'Tenants in Common ſeveral Freehoids. 


nn I 
hd, * 


— _ _— 99 —_ 4 * K „ , — 0 8 


+ See 1 Vilſen. 165. 3 Athyns, 524. What Words in a Will make a Gn _ 
Common, and yet there ſhall be a Survivorſhip, if any of the Devilces die under Age. 


=. Gee 


An Tnftitite of the! Book 11. 


one and the ſame Title, and one Aliens his Part, now the Alienee and: 


veral Titles. So if Lands are given to two to have and to hold, the one 


i „II. 301, Frecholds, and their Occupation is undivided. * So if a Man lets Lands 


: ture is ſevered, and there can be no Survivorſhip ; but the Leſſor ſhall 
6 0 enter into the Moiety, [2z.] and the Survivor ſhall have no Advantage of 


Wl grants his Part to ae, ; the Grantee, and he that did not grant, poſ- 
El ſeſs ſuch Chattel perſonal i in Common; and if one dies, the other hall. 
not have the Whole by Survivorſhip but the Executor ſhall be Tenant in 
} Ez ſo thoſe alſo are Eſtates in Common, that are claimed by one Title and 
Common. As where Lands in Fee veſt in two Biſhops or Parſons,” and 
pacities ; theſe have an Eſtate in Common, and not in Jointenancy; be- 


cauſe Jointenants ought to have the Eſtate in one and the fame Right 
and Capacity; whereas two Biſhops, or two Parſons, are ſeized of their 


Chattels cannot go in Succeſſion, and therefore the N cannot take 


The eſſential Difference then betwixt Jointenants and Tevants an 1 Com- 


veral Rights. And this is the Reaſon that Jointenants have one joint F ree= 
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mainders. 


that if the Tenant in Tail aliens in Fee, or Fee- tail, then the 


Life, Remainder to the right Heirs of J. S. is good for by Ag, 
ut if 


and not probable that J. S. ſhould have a Son o 


- 


= 4 . ow " | TY 5 „ IP 9 * f 5 —ͤ—ñh — A 
=>. . * — gs r 1 * tk. _— cm r 8 * ä mmm . Mod. es. ctw -- e r 2 a a4 "wy A * 
3 : — . SRC 
. ” , * *. R : . 4 
1 N L q 4 ; k 3 . 1 - 
ö 2, fv a : 4 : þ i 
» 8 ” 55 fl 
RF 0 292 2 a 0 = 5 
0 . * * * 22 * as. bes — * 4 » 6 . 2 . 
< * 4 * 
— wur " 4 . - a , 8 : * 1 - Ra 4 2 
— cy — — . — 
5 * — ” 


See the Statutes concerning an Eſtate in Common, under the Title of 
% Forrenancy,: 88591 2 v bb 
Flitherto we have ſpoken of Eſtates that ate ſuppoſed to be in Being; 
now follow, in the laſt Place, Eſtates in Expectancy, as a Remainder and 
m 501 001591 25050: 1388 on 


XVIII. An Eſtate in! Remainder is the Reſidue of an Eſtate in Land Oran tttae, 
depending upon a particular Eſtate, and created together with the ſame, en 
A particular Eſtate is that which is derived from a general and greater |; * So. 


Eſtate. As if a Man ſeiſed in Fee letteth Lands or Tenements for Term 4 1 Inſt. 40. a; 


of Years, the Remainder over to another for Life, in Tail or in 525 & b. 143. a. 


Here is firſt a particular Eſtate for Years, created out of a, Fee, and a ters 
wards the Reſidue diſpoſed of, which} we, call the Remainder; tho', the 


particular Eſtate, and all the Remainders, make but one Eſtate in Law. 


The following * Ruls are to. be obſeryed- in the Creation ef Re- gn 25 


I. There muſt be a particular Eſtate precedent made at the fame 3, 123, ibs. 
Time, that the Remainder may depend on it, 2. 4 The particular Eſtate 125,126, 127. 
muſt continue 'till the Remainder veſts, and the Remainder muſt commence yu &6 
in Poſſeſſion, at the very ,Time. the particular Eſtate endeth for there « « kep se, 


muſt not be a Mean between them, 3. The Remainder muſt paſs out 129, 13% 


of the Leſſor or Grantor, executed or executory, at the Time of the 10. 353. 
Poſſeſſion taken by the particular Tenant; but it cannot depend upon b Lit. 720, 


cite ay 
| TOTAL] te Of 08 0 3 Eſtate. to 1 Rep. 83. 
ceaſe, and the Land to remain to another, This is a void Remainder ; 1 Inf. 378.a. 


a Matter ex poſt facto as where there is an. Eater, with 


KEY. 


| becauſe the Alienation veſts the Eſtate in the Aljenee, or elſe in the Donor, 1 


A Remainder may depend upon a Condition that is not repugnant or Noy's Max. 
againſt Law, and then it will paſs either executed or executory, 4. The 31. 


Perſon to whom the Remainder is limited muſt be gapable, at the Time * _ 
it was created, or elſe e by common Poſſibility, or in Potenti7 propingud « 2 Rep 515 


to be thereof capable during the particular Eſtate. Therefore Leſſee for 3 Rep. 20, 
Dr JI In 37 . 


Poſſibility J. S. may die during the Life of the particular Tenant; 


the Tenant or Leflee for Life dieth, living F. S. The Remainder is be- 


come void, becauſe there is no Perſon capable to take at that Time. 


* 


But a Remainder to the firſt begatten Son of J. F. (19 Nun Terms) 


»> 


born during the particular Eſtate, is good. If the Remainder had + Saud. 385 
been limited in particular by Name of Baptiſm and Surname; it had 
not been good, if he was not in Eſſe 3 for it Was Potentia remota, 

f that Name. BA 
by 10 & I. W. 3. ch. 16. A poſthumous Cbild may take under a 


Remainder limited to the Tſue of any Perſon, as „ Tale 5 
Liife-time, tho' tbere are no_Truſlees, to preſerve contingent Remainders. 


5. The Thing. whereof a Remainder ſhall be created muſt be in Eſſe, 

before and at the Time of the Appointment and Creation: nz elſe 

the Remainder is void. As if I grant a Rent out of my Land, and the 
Remainder in Fee; this Remainder is void, becauſe the Rent was not 

in Eſſe before. [ But by later Caſes it hath been held, that a Rent de de Roll. Abr. 
novo may be limited to one for Life, with Remainder over in Fee, for; Sk. ___ 
that the Law conſiders the whole Intereſt or Fee in the Rent to be 1 Sid. 285,7 
firſt granted, and the immediate or particular Eſtate therein to be carved ' 1 £5.58 
out of it, and that it may be granted to commence in futuro, ſo that this : 3 5 


5th Rule ſeems not to be Law. An 


148 J Inſtituie of tle Book II. 


An Eſtate at Will is not ſuch a particular Eſtate whereon a Remainder 
may depend. One may grant a Leaſe for Nears to one, for ſo long as 


TY 4 Ea he ſhall live of thoſe Me , ' Remainder to another for the reſt pM. the 


458. Years. 


ts Rep, 06. I * Peuiſe, Or laſt Will and Teſtament, a Leaſe for Yours | may be 
to Rep. 47. 


| Roll. Abe given to one for Life, or ſo long as he hall live, and after to NET 
610, & for the Reſidue of the ſaid Term for in this Caſe the Intent of the 


Teſtator (which is to be followed, in Deviſes) may take Effect by Way 


1 Was 83 of executory Devife, tho' not by Way of Remainder. Vet one muſt take 
2 ms. 020. 


3 Wins, 259 Care. not to deviſe a Term for. Years expreſly, in E ail, with Remainder 
over to.raiſe a Perpetuity. For the Law abhors Perpetuitics. [But a 
| Deviſe over of. a Term for Vears upon the Contingency of the firſt 
| Taker's dying without Iflue, (that is, without leaving Iſſue at the Time 
of his Death) hath been held to be a good Deviſe, and not too 1 
283 „ Remainder | can be of a Chattel ® perſonal; as, to give my Study. o 


given the Uſe of my Books to one for Life, and then thoſe Books to 
331. 


1 Vers. 246, another, it woot habe been ood. TA Deviſe of a Chattel perſonal for 
Wks 90d) Life is now taken to. mean the lame Thing with a Deviſe of the uſe of 


853 -- 5 it for Life.]. 


* 


bious and uncertiin Event; or where the particular Eſtate, which doth 
_ ſupport the Remainder, may, or may not, determine before the Remain- 


der commences. There the Remainder doth not veſt forthwith, but de- 


pendeth on Contingengy. As in the Caſe above-mentioned, Where a Leaſe 
is made to one for Life, the Remainder to the tight Heirs of J. S. This 
Remainder is good upon Contingency, that is, if Leſſee for Life ſurvives 
J. S. or elſe not. For . S. hath no Heir whilſt he is alive. 

To prevent the Diſappoipting contin ent Eſtates, the common Way 
of Conveyancing was to make a Feoffment, &c. to the Uſe of 0 
for Life, Remainder to the Uſe of the Feoffees for the Life of F fo 
preſerving contingent Remainders, yet the more modern Way is 10 make 
the firſt Eſtate only for Vears. In both Caſes, he that hath the firſt 1 
cannot deſtroy the Remainder. | [See 19 Car. 2. ch. 6. 6 An. ch. 1 


In Page 125 and 126. ante.] 
2 Black. Com. 


cl Ventr. ! 189. 


Wilſon 125 an exerutory Deviſe. For in all Caſes of executory Deviſes the Eſtate 


2 Wilſon 29. deſcends until the Contingency happens, and nothing is veſted till then 
> in, the executory Deviſee; whereas a Remainder 1 is an Eſtate yelled. 
wicke: 258, 
Of an Eſtate XIX. An Eſtate | in \ Reverſs on, (from Reverto to Return) is the d Re- 
r ſidue of the Eſtate left in the Grantor after ſome particular Eſtate grant- 
ws. ed away, always continuing in him that granted the particular Eſtate; or 


41 Inſt, 22.b, where the particular Eſtate is derived out of his Eſtate. As in a Gift in 
142.0. Tail, the Reverſion of the Fee. ſimplei is in the Donor; in a Leaſe for Life, 

or for Vears, the Reverſion is in the Leſſor. If one has a Leaſe for twenty 
Vears, and leaſeth out ten of thoſe Years, a Reverſion is in the ſecond Lei- 
ſor, as well as in the firſt that granted the twenty Years, A Reverſion 
alſo may commence after a Remainder, where one diſpoſeth of a leſs 


Eſtate than 7hz7 whereof he was ſeiſed at the Time of ſuch Diſpeſi tion. 


The 


Books to one for Life or Years, Reahilder to another: Bui if I had 


Remainders ate either 22 or tontingei, Abſolute, as a Leaſe for 
er 3, Years with'a Remainder to another in Fee-fichple, Fee-tail, Sc. b Con- 
8 my . tingen', where the Eſtate is limited to take Plice in futuro, upon a du- 
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Note, That there is a Difference betwixt a Contingent. Remaindet and 
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CH 2 Laws of England. 149 


The Reverſion ee upon an Eſtate- tail is of © no Account in *1inſt. 73. a. 
Law, becauſe it may be cut off by Fine and Recovery; and therefore a 
Reverſion upon an Eſtate-tail is no * Aſſets, Otherwiſe it is of a Rever-t6 Rep. 58. 
ſion on an Eſtate for Life or Years. | 1 Ld, Raym. 
The Poſſeſſion of the * Tenant does preſerve the Reverſion in the s lat. 324. b. 
Donor or Leſſor ; and conſequently the Rents and Services due to him. 
There was no Reverſion or Remainder Apen Eſtates i in * Tail at Com- Int. 327.2. 
mon Law. 142 , See p. 119, 
By the Common Ln no, Sander or Afſignee * Reverſion, could . 


take Advantage of any Condition or enn broken by the Leſſces of 
the ſame Lands. But now, 


By 32 H. 8. ch. 34. Grantess of Rewer fins may. take Amte of 1 Inſt. 215. 
Conditions and Covenants again. Leſſees of the ſame Lands, as fully as the 

TLeſſors themſelves, their Heirs or Succeſſors might have done. Leſſees alſo 

may have the like | Remedies againſt the Grantees of Reverfions, as they 

might have had againſt the Leſſors themſelves, their Heirs or Succeſſors. 

Ae 19 Car, 2. cb. 6. . . 185 He een, 160 8 825 


CHAP. 


(4; 


The Seba Diviſion of Eſtates in. Fand Tagemengz, or 


Hereditaments, (vx. ) Into "Eſtates Corporcal and In- 
corporeal. And therein 7 Dignities, Advowſons, Tithes, 
Tenures and Services, Annuities, Commons, Ways, 


Multure of del Gorrodes pd Penfions Offices 
> Franchiſes, PTE: nes | 


1 ee 
2% STATES are been a Aenne 0 ee erz Seher, as a1 Inſt. 9. . 
— Houſes and Lands, which may be touched or handled. Theſe are 49 
properly called Lands and Tenements, becauſe they are held of ſome 
Lord by ſome Service or other. Tncorporeal, which cannot be touched 
or handled ; but are only b Rights iſſuing out of corporeal Inheritances, , 
or concerning them, or annexed to, or exerciſeable within the ſame. 
As Dignities, Advowſons; Tithes, Nees, and Services, Annuities, Com- 
 mons, Ways, Multure of a Mill, Corrodies or Penſions, Offices, Franchiſes, 
Privileges. Theſe may be comprehended under the Word Heredita- 
_ ments, and are conveyed by Deed' only, and without any Livery and e Ind. g.' 
| Seiſin, Or other Ceremony. EL See of Grants, 
Rever fions and Remainders are not Things incorporeal i in their own Na- h. 3 Polt. 
ture; but are ſo called, becauſe they are Eſtates in Expectancy only. 
They are a preſent Intereſt, yet ſtand in a Degree removed from the 
Poſſeſfion, till the particular Eſtate is determined, However, of theſe 
I have already ſpoken in the laſt Chapter, . 


RO 20. a. 


I. A Dignity is a Title of Nobilety l. Ofa Dignity. 
Q q | | II. ante. 


a 7 ew 
8 MA a, 


150 An Inſtitute of the hock II. 


Of Advow- it, Conc ne Advowſons it will be neceſſary to know, 1. What is a 
1 Com, Benefice ; and then, 2. What is an Advowſon, and how divided. 3. How 
21. 4 Black. an Advouſon may lapſe. 4. How it may be gained by Uſurpation. 
Com. 419, 1. Ae Benefice is any Eccleſiaſtical Dignity, Promotion, or ſpiritual . 
2 4 20. Living whatſoever, All Church Preferments are Benefices. [See 13 R. 


z La. 155. 2. G. 2. ch. 2. concerning Biſhopricks. | * muſt be given for Life, 
* ts 3 not for Vears, or at Will. | 
| nefice, Dieaneries, Archdeaconries, Prebends, &c. are Benefices with Cure of | 
M 5 Souls, tho' not comprehended, as Benefices with Cure of Souls, within 
1 5 the Statute of Refidency, (vix.) 21 H. 8. ch. 13. But according to a 
more ſtrict and proper Acceptation, Benefices are Re&orzes and Vicar- 
ages. A Rettory or Parſonage is a Church endowed with a. Houſe, Glebe 
and Tithes. Some ReQories have a Cure of Souls annexed to them, and 
ſome have no Cure of Souls; Theſe are called Sine-Cures, as when the 
Church is fallen down, and the Pariſh becomes deſtitute of Pariſhioners, 
Seeg 1. ch. 3. or where the Rectors have Vicars under them, A Vicarage is a Bene- 
ons fice where ſome or all of the Tithes are Impropriate. 
a Finch. 35 1. An; Aduroſon, (Aduocatio, Jus Patronatils) is a Right of pre- . 
_ 1 Inſt. 17. b. ſentation or Collation to a Church. The Nomination was originally in 
by 0 Rc, the Biſhop of the Dioceſe, but granted afterwards by him to the Patrons 
law. tit. Ad- (either as Fcunders or Benefactors to the Church) reſerving a Right to 
5 vowſon. himſelf of Approving the Perſon preſented to him. So that now Pa- 
„Pr. & Stud. trons have as abſolute * Ownerſhip and Propriety in the Advowſon or 
| _—_— = Right of Preſentation, as they have in their Lands; it being of a © tem- 
OR 273, Poral Nature, and a Lay Fee. It may begranted by Deed or Teſtament, 
646. and it is Aﬀets by Deſcent. And it may lie in © Tenure; for a com- 
„ Str. 870, mon Perſon may give it to hold of him, 
3 Wms. . There may be * Advocatio Medietatis Ecclgſiæ, and Medietas Advocationis, 
Finch 133- 7, e. an Advouſen of the Mozety of the Church, and a Moiety of the Ad- 
18. a. © vowſom, An Advowſon of the Moiety. is where there are ſeveral Patrons 
and two ſeveral Incumbents in one Church; the one of the one Moiety, 
the other of the other Moiety, and one Part as well of the Church as of 
the Town, allotted to one, and the other Part. thereof to the other. 
The Moiety of the Advowſon i is, where two muſt join in the Preſentation, 
and where there is but one Incumbent ; as where there are two Copar- 


See P. 143. ceners. And tho' they agree to preſent by 1 Jet each of them bath 
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ae. * DOE Moiety of the Church. | 4 
8 ITh)pis is the Deſcription of an Advowſon. 14 
Lit. 184. Advowſons are divided thus. Advowſons are of two. Ke 8 Ap- 3 
1 b. bendant and in Groſs. 1. Appendant is a Right of Preſentation depen- 3 
i Burn. Redd. dent upon a Manor, Lands or Tenements; and does paſs in a Grant of 
aw. 4. „e the Manor as an | Incident, without ſaying, With the Appendants, or Ap- I 
$07, 4. 7275 purtenances thereunto belonging. But in Caſe of the King, tho' with the = 


10 Rep. 63. Appurtenances is added, an Advowſon will not paſs without expreſs 
Hob. 323. Mention of it. [See 17 Ed. 2. ch. 15.] 2. In Groſs, is a Right ſub-_ 
i rInſt.120. b. ſiſting by itſelf, belonging to a Perſon, and not to a Manor, Lands, &c. 
LIE lege fk when an Advowſon Appendant is ſevered by Deed or Will from 

the corporeal Inheritance, to which it was Appendant, then it becomes 

an Advowſon in Groſs. 

Again, Advowſons are either Preſentative, Collative, or Donative. _ 

«Inſt. 120.2, 1. An Advowſon * Preſentattve is, where the Patron does preſent or 
* 33- 34 offer his Clerk to the Biſhop of the Dioceſe, to be inſtituted in his 


1 Burn Eccl. Church, as hath been obſerved. [See 1 Geo. 1. ch. 10. Concerning the 
law, 121, Kc. Patronage of ſome augmented Cures.) 


I Thie 


— W- . 9 dd 
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This may be dos vicher by Word or Writing. The King may pre- 
| ſent by Word, or in Writing under any Seal; who otherwiſe cannot do 
any legal Act but by Matter of Record. But where an aggregate Cor- 
poration doth preſent; it muſt be under Seal. The Preſentation to ap. 8. 33. 
Vicarage doth of Common Right belong to the Parſon. If a Feme b. 34. b. 
Covert hath Title to preſent, the Preſentation muſt be by Huſband and 
Wife, and in both their Names, except in Caſe of the Queen Conſort. 
And if a Feme Covert is ſeiſed of an Advowſon, and the Church be- 
cometh void, and the Wife * dieth, the Huſband ſhall preſent to the bi loft. 120. a. 
Advowſon. A Guardian in Socage or by Nurture, cannot preſent to- Ag - 33. 
a vacant Living in Right of the Heir, or in his Name, becauſe he can g,, a. 118 „ 
make no Benefit of it, or Account for it, though it is ſometimes prac- 3 Toft, 156. 
tifed, and made good by Time. Therefore the Infant ſhall preſent of* Ct. 99; 
whatſozver Age. If a common Patron preſents firſt one Clerk, and 
then another, the Biſhop may Inſtitute which he pleafes ; * unleſs he 4 2 Roll. Abe. 
Revokes the Preſentation of one of them before he is admitted by the $49 354 _ 
Biſhop. [N] If there is a Right of Nomination in one, and a Right of F. N. B. 634 
Preſentation in another, to the ſame Benefice; he that has the Right of ET 
© Nomination is the true Patron, and the other is obliged to preſent the * F. N. B. 53. 
Clerk which is nominated. If one that hath a Turn preſents his Clerk, 
and he 1s admitted, inſtituted, and inducted, but he doth not read the 

thirty-nine Articles, &c. This ſhall not be accounted his Turn, be- ; Rep. 102. 
cauſe the Admiſſion, Inſtitution, and InduQtion are void * Otherwiſe, if: Roll. Abr. 
he was deprived for a Crime. If the Preſentation bears Date whilſt the 1 


See p. 40. 
Church is Full of another Clerk, it is void. ante. 


A Deacon may be preſented; but he muſt be made a Prieſt, before he 
he can be inſtituted, A Patron cannot preſent himſelf ; but he may pray 
to be admitted by the Ordinary; and if admitted it is valid.“ A Dean Davis 76. 
and Chapter cannot preſent the Dean, nor Maſter and Fellcaus, the Maſter. : ** Abe. 
The Patron muſt regularly and generally preſent within fox Calendar 55 Hey, 6, 
Months after the Avoidance of the Church. It is not ſufficient, that 2. 
the Preſentation bears date within the fix Months. And if the Biſhop k 2 Burn Bed, 
refuſes to admit the Clerk preſented, he muſt give Notice of his Refuſal, 2 luft. 363. 5 
with the Cauſe of it forthwith, And on ſuch Notice, the Patron muſt 2 Cro. 166, 
preſent another Clerk within the fix Months from the Avoidance, if he 167, . 
thinks the Exceptions againſt his firſt Clerk are ſufficient Cauſes of Refuſal., * og" "gt 
Otherwiſe he may bring his Qyare Impedit againſt the Biſhop. But it is See p. 3. 
ſaid, that a ſpiritual Perſon is not intitled to have any Notice upon Re- we. 
fuſal of his Clerk, eſpecially for want of Learning. If the Church be- 
comes void by the Aer of God, as Death; or by Creation, or Ce «fron of 
the laſt Incumbent, or Gerti by the 48 of the Incumbent, the Pa- 1 Pr. & Ste. 
tron at his Peril is bound to take Notice of the Avoidance, and to pre- Dial.2.ch. 31. 
ſent within ſix Months after. But if it becomes void by Deprivation Sa ay" 
the Canon Law, or Reſignation, the Patron muſt have Notice from the Or- 
dinary, and then he muſt preſent within ſix Months after that Notice. For 
the Church was void by the 4# of the Ordinary. If a Church becomes 
" Litigious by the Preſentation of two ſeveral Patrons of their Clerks to a = Roll. Abr. 
void Church, within the ſix Months, the Biſhop may ſuſpend the Admit- 384. 385, 
ting one Clerk or the other, and ſuffer Lapſe to incur, without Award- 304, 5 
ing a Jus Patronatiis. But upon Requeſt of either Party, Patron, or Clerk, 
be muſt award it; and then if he admits the Clerk according to the Verdict 
found, and Certificate of the Commiſſioners, he ſecures himſelf from be 
ing a Diſturber, tho' the Right, (in a 9 N is found for the 


other 


8 * 
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other. The Biſhop may award it, if one Patron 5807 preſents, and n 
ſign Commiſſioners to inquire into his Title. By which you may ap- 
prehend, that a Jus Patronatus is a Commiſſion, granted by the Biſhop 
to ſome Perſons, to inquire who is the rightful Patron. But if the Biſhop 
delays the Patron upon his Preſentation, by Deferring to examine his 
Clerk, Sc. he may ſue his Quare Impedit, and thereupon a Writ of Ne 
Admittas to the Biſhop, within the ſix Months. And then if the Biſhop, 
* v after the Receipt of ſuch Writ, admits the Clerk of any other, the true 


See B. 4. ch 
of Write, poll Patron may have a are Incumbravit againſt the Biſhop, and recover the 


Preſentation with Damages. 
But it is to be obſerved that as to Advowſons, or Right of Preſenta- 
„Pr. & Stud. tion, the King has his Prerogative. He hath the * ſupreme Right of 
Dial. 2. ch. Patronage of all the Benefices in England. So that he may preſent by 


36. 1 Lapſe, or upon Forfeitures by Attainder, Simony, Outlawry, He hath 
. <q Right to preſent to all the Dignities and Penefices of the Advowſon of 
ante. Archbiſhops and Biſhops during the Vacancy of the Sees, not only after 


the Seiſure of the Temporalties, but after the Death of the Archbiſhop or 
Biſhop; and altho'ꝰ the Temporalties are reſtored to the ſucceeding Biſhop. 
see p 19. {See 14 Ed. 3. cb. 5.] And if a Church belonging to the Patronage of 


ante. a Biſhop becomes 500 and the Biſhop collates, and dies before Inſtall- 
bF. N. B. 34, ment or Induction, the King ſhall preſent. Upon the Promotion of 
5 30 : of a Clerk to a © Bithoprick in England or Treland, (tho' the Dignities 
1 Inſt. go 


4118 1 or Benefices lie in England or Ireland,) the King bath Right to preſent 
. to ſuch Dignities or Benefices (except Donatives,) as the Perſon was poſ- 
3 Lev, 377. ſeſſed of before ſuch Promotion; and altho' he grants him a Diſpenſation 
ed Cares to hold that Church in Commendam for Years ; * unleſs the Commenda- 
Parl. 164. tory dies, or reſigns, during that Term. 
"IN 228. In his Right alſo the Lord Chancellor, or Keeper of the Great Seal, 
2 7 0 may preſent to the Benefices, belonging to the King in Right of his 
F. N. B. 35. Crown, under the Value of twenty Marks in the King's Book of Firſt- 
ny Frune and Tenths. But the Uſe is, that the Lord Chancellor or Keeper 
See B. 4. ch. 1. preſents to Livings of and under © twenty Pounds; though the King 
He, may preſent to them if he pleaſes. And when the King does preſent 
| d6 Rep. is) at any Time to a Church, and his Clerk is inſtituted, yet before“ Induction 
1 Inſt. 344, b. the King may revoke ys Preſentation ;or if he preſents another, it is a Re- 
2 Roll Abr. Location in Law, if the ſecond Preſentation was not obtained by Fraud. 
i Therefore if the King's Clerk is inſtituted, and dies before Induction, 
the King's Turn is not ſerved. By Inſtitution a Church Preſentative is 
8e N 36. full againſt a common Perſon, but not againſt the King till! Induction, if 
ante. the King hath a Right to preſent. 


1 N 29. 2. An Advowſon Collative, is tbat Advowſon which is lodged 1 in th 
7 119. b. Biſhop; for Collation is the giving of a Benefice by a Biſhop, when he 
2 Roll. Ab. js the original Patron thereof, or gains a Right by Lapſe. Inſtitu- 
+ 4 Feet, tion is given by the Biſhop upon a Preſentation of a Patron; but Col- 
law 146, 152. lation here is an immediate Inſtitution, becauſe the Biſhop is both Pa- 
tron and Ordinary. Inſtitution and Collation are in Effect (for the moſt 
part) the ſame ; and are Terms made Uſe of to diſtinguiſh. the Perſons, 
wno have the Power to beſtow the Benefice. | 
2Burn Eccl. 3. An Advowſon Donative is, when the King, or other Patron (in 
las . Dora: whom the Advowſon of the Church is lodged) does by a fingle Donation 
188 73 0 Writing put the Clerk into Poſſeſſion without Preſentation, Inſtitution 
— or Induction, If the Clerk is diſturbed, the Patron may have a Quare 


Inpedit; but if the Patron of a Donative will not nominate a Clerk, 
3 there 


CH AP. 2. Laws of England. 15 3 


there can be no Lapſe, yexcept it by ſpecially provided for in the Fendt 27 Inſt. 3 44. a. 

tion. Vet the Biſhop may compel him to nominate a Clerk by Eccle- l 

ſiaſtical Cenſures. For though the Church is exempted from the Power S. C. 

of the Ordinary, the Patron is not exempted. Donatives are of Churches 
Parochial, Chapels, Prebends, Cc. and may be exempt from all ordinary 
Juriſdiction; ſo ti at the Ordinary cannot viſit them, and conſequently 
cannot demand Procurations. | But ſee 1 Geo. 1. SF. 2. ch. 10. For Aug- 
menting the Maintenance of the Poor Clergy.] The Patron may ap- 

point Commiſſioners to viſit for him. The Patron and Incumbent ma 

charge the Glebe, to bind the Succeſſors. The Incumbent may reſign 

to the Patron. But if the true Patron of a Church or Chapel Donative 

doth once preſent to the Ordinary, and his Clerk is admitted and inſtituted, 

it becomes a Church Preſentative, and ſhall never have the Privilege of 


a Donative afterwards. Yet if a Stranger preſents to ſuch a Donative, 
and Inſtitution 1 is given, all is void. 


- 


: Statutes concerning e Heaſriarive, Collative or 
ER ee 


k. 


By the spent Law no one odd recover Damages for the Loſs of 
the Preſentation: But now, 


By Weſt. 2. ch. 5. When fix Months paſs banging a Quare Impedit, or : — r 
Aſiae of Darrein Preſentment, by the Diſturbance of any one, ſo that the © 

Biſhop hath a Ri gt to preſent by Lapſe, the Perſon ſhall recover Damages 
by two Years full Value of the Church, i, be bfe his Preſentation. Other- 
wiſe, F be recovers his Preſentation ben the fix Maiths, Damage: ſhall be 
given to half a Year's Value only. 
$5 that the Patron may either loſe his Preſentation, and Fave. double 
Damages, or have his Preſentation with ſingle Damages. It is ſaid, 
that the Value of the Church ſhall be reckon'd only according to the 

King's Books, and riot according to the real. value. 

By this Statute Damages are not given to the b King, becauſe he. 2 0 EY 
cannot loſe his: Preſentation; But in all Caſes the three ordinary Points 6 Rep. 43, 
inquirable on this Statute are, 1, If the Church be full, and if ſo, by 40,51 


whoſe Preſentation. 2. The yearly value of the Church. 8 Þ . 
M onths paſs'd after the Avoidance; - 


[By 31 El. ch. 6. F any ſhall preſent or collate any Perſon to any Be- 1 loft. 120. 2. 
| * with Cure, Dignity, Prebend, or Living Ecclefiaftical, or give or be- oy Ink, 153. 
teu the ſame for any Money or Riward or Promiſe or Aſſurance thereof, 1 La. Ray. 
directly or indirectiy, fuck Þ Preſentment, Cillation or Gift, and the Admiſſion, 449. 

Inſtitution aud Indudion thereon, ſhall be utterly vid, and the Crown fhail 
preſent for that Turn, and the Perſon preſenting ſhall forfeit double the Va- 
lue of one Year's Profit of the Living, and the Preſentee ſhall be diſabled 
ever after to enjoy that Living. 
Aud if any Incumbent f a Benefice with Cure, ſhall corruptly ref, on or 
exchange the ſame, or corruptly take for the Reſigning or Exchanging 
the ſame, any Penſion, Sumi of Money or Benefit whatſoever, directly or 
indirefly, as ell the' Giver as the Taker ſhall forfeit deuble the Value of 
the Sum ſo given or taken, one Pa! if to the King „and the other to the In- 
former. _ 

The King himſelf eannot preſent the diſabled Perſon to that Church; 11nd. 120. 4. 
neither can the Patron of a Donative grant it to the {ame Clerk. 


Rr But 


2 Roll, Abr. 
| 521, , 


1 An Inſtitute | of the Book II. 


» 2 Cro. 24%, Put it is to be obſerved, that general Bonds of Reſignation upon No- 


274. 


Cro. 180. tice or Requeſt are allowed, notwithſtanding this Statute ; ; becauſe there 


But ſee the doth not appear a corrupt or ſimoniacal Contract in the Condition; and 


on becauſe a Man may bind himſelf to refign upon good and valuable Rea- 


2d Part. 309. ſons, as in Caſe of Plurality or Non-Reſidence, or when the Patron's Son 
Durſton a- 1s at Age, and qualified to take the Beneſice. But if it had been for a 
8 „ Leaſe of the Glebe or Tithes, or Sum of Money, that had been within 
Gray. the Statute. And Courts of Equity will not admit the Pond, tho' the 


8 Hil. 28. Condition is general, to be made an ill Uſe of ©; but will in ſuch Caſe 
2. 


ee ei reſtrain the Obligee from proceeding thereon at Lins, 


in Chan. ij By 1 W. & M. ch. 16. After the Death of a Perſon < n pro- 

March, and noted to any Benefice, the Offence; or Contract of Simony ſhall not be al- 

e ledged to the Prejudice of any other Patron innocent of Simony, or ef bis 
Ciel, unleſs the Perſon ſimoniacally promoted, or his Patron was convicted of 
ſuch Offence i in the Life-time of the Simoniack Perſon. 


Hob, 165. If the guilty Patron doth preſent another Clerk upon the Desen of 
the former, the Simony upon the firſt Preſentation, may be alledged 


both againſt the guilty Patron, and his ſecond Clerk, though innocent. 


By 12 Ann. ſeſſ. 2. ch. 12. If any Perſon ſhall, for any Sum of M. 


ney, Reward, or other Advantage, or Promiſe, or Aſſurance thereof, di- 


rectly or indircctiy, in bis own Name, or the Name f any other Perſon, 


take or accept the next Avoidance of, or Preſentation to a Benefice with 
Cure, Dignity, or Living Eccleſiaſtical, and ſhall be preſented tbereto ; every 
ſuch Preſentation ſhall be void, and ſuch Agreement deemed a fmaniacal Con- 
tract; and the Crown may preſent for that Turn, and the Preſentee ſhall 
be diſabled to have that Living, and be ſubject to the ſame Eccigſiaſtical Pe- 


nalties, as if the corrugh Agreement had been made ont] fe: V. . of the 
Benefice. 


This Act reſtrains only thoſe thatare to be preſented to the next Avoid- 


ance of the Living, and that upon Purchaſe only, not Laymen, or thoſe 
of the Clergy that are not to be preſented to the Benefice, _ 
By 3 Ja. 1. ch. 5. I W. & M. ch. 26. and 12 An. St. 2. ch. 14. 


All Preſentations or Grants of Avoidances, by Perſons profeſſing. the Pepiſh 


Religion, or their Children being under twenty-one, and not being ' Prote- 
Pants, or by their Truſtees, are null and void; and one of the Univerſties 
call preſent; and the Ordinary may tender the Declaration againſi Tran- 


JubPantiation, mentioned in 25 Car. 2. ch. 2. f the Patron, which e 
refuſes to make and Herbe. bis Rete en Hall * wid as afore- 


Jard. 


5 [See 10 Ann. cb. ii. As to the fifty new een 1 Ges: 1. Sf, 2. 

SI cb. 18. For Augmenting the Maintenance of the poor Clergy.) 
2 Barn, Feel, 3. A Lapſe is a Title given to the Ordinary to collate to a Church, 
law, tit Lapſe by the Neglect of tbe Patron to preſent to it within ſix Months after A- 
07 tei. voidance. Or a Laßſe is a Devolution of a Right of Preſenting from 


the Patron to the Biſhop; from the Biſhop to the Archbiſhop ; from th? 


Archbiſhop to the King. The Term in which the Title by Lapſe Com- 
mences from one to the other ſucceſſively is fix Months, or half a Year 


a Dr. & Stud. according to the à Calendar, not accounting twenty- eight Days to the 


Dial2. ch. 35. Month, as in other Caſes; es this Computation is by the Eccle- 
6 Rep 61, 62. 


1 lo: 156 b. ſiaſtical Law, and becauſe Tempus Semeſtre in the Statute of Vet. 2. c<. 


A intended of half a Year; the whole Year containing three hundred 


preſent 


and ſixty- five Days, which being divided, the half Year for the Patron to 
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_ paſſed fince the Vacancy. But if the Biſhop - after twelve Months are 


C. & Lau of England =: 


: — 22 wt 
— 


— 


pre duscht is one -bifkdreg and: eighty-two. Days.” The Day in which the 

Church becomes void, is not to be reckoned as Part of the ſix Months. 
ſaid e before, that where the Bencfice is void by Death, Creation or » Dr. & Stud. 

C Non, the Pation' muſt take Notice at his Peril ; but in Caſe of a Re- . .ch. ij 

fignation or Deprivation by. Canon Law, (not for any temporal Cri time, as e 5 

Felony, &c. or by Act of Parliament, except the Act requires it, as 13 

EI cb. 12. 31 El. ch. 6. 13 C. 14 Car. 2. cb. 4.) Notice ought to be. 

given to the Patron ditectiy by the Ordinary; and from ſuch Notice only 

do the ſix Months begin to give a Title by Lapſe. When a Clerk is* e- e, Rep. 57. 

Fuſed for Illiterature or ill Lite, the Patron ought to have Notice, that he 2 Inſt 632. 

may preſent another in due Time; but the Laßſe ſhall fill incur from 28e. 3+: 

Death, Ceſton or Creation. Notice is requiſite, to give the Ordinary a 


Title by Lapſe. But as to others, the true Patron may loſe his Preſen- 


tation without Notice. For the true Patron is bound to take Notice of 

the Avoidance againſt “ Strangers at his Peril. But if a Patron girefents's » 2 Roll. Abr. 
his Clerk, before the Biſhop hath * collated ; tho' the fix Months are ex- 309. 5 
pired, yet the Preſentation is good, and the Biſhop cannot take Ad- Dial 2.ch. 36. 
vantage of the Lapſe. So if the Patron makes his Preſentation to the 2 I*&. 273. 
Biſhop, before the Archbifhop hath collated; tho' twelve Months are fra oy 
expired does collate, this bars the Patron, but not the Archbiſhop ; for 

he may have al Aare Inipedit. If the Biſhop does not collate to Benefices 


of his own Gift, they Lapſe at the End of fix Months to the Archbiſhop : 
And if the Archbiſhop does not collate within fix Months to a Benefice 
of his own Gift. it lapſes to the King. If Title by: Lapſe accrues'to the 


Biſhop, and he dies, or is tranſlated, before he takes Benefit of it, the 

Devolution is to the Archbiſhop, as he is Guardian of the Spiritoalties. 

But it a Lapſe happens while the King has the Temporalties of the Biſhop, 

the King ſhall have the Benefit of it. If Lapſe accrues to the Biſhop in a 
*metropolitical Viſitation, the Biſhop ſhall have the Benefit of the Lapſe, + 2 Roll. Abr. 


and not the Archbiſhop ; tho' the Biſhop muſt preſent his Clerk to the 357» 367. 
Archbiſhop for Inſtitution, inſtead of Collating him. 


If a Ruare Impedit | is brought, when the Patianagh of the Cburch 


is litigious, and one Party doth recover againſt the other, if the Biſhop 


was not named in the Writ, and ſix Months paſs while the Suit is de- , Ron. Abr. 
pending, Lapſe ſhall incur to the Biſhop, for there was no Fault in him. 365. 366, 368. 
Therefore bring a Quare Impedit as ſoon as may be againſt the Biſhop, 46 Rep. 1 
and Name him in the Writ, and hen neither the Biſhop, Archbiſt.op, 1 Inſt, 344. b. 
or King can take Benefit by Lapſe. But if the Patron within the 3 | 
ſix Months brings a are Tipe, the Church not being litigious, againſt 


the Biſhop, and then the ſix Months Lapſe without wy" 0 e by » Hob. 201. 


the Patron, Lapſe ſnall incur to the Biſhop. : 


By Preſentation and Inſtitution Lapſe is prevented, to the infericr Or- 
dinary, tho' the Clerk is never inducted. 


A Lapſe. may incur againſt an Infant. or F eme Sage if they do not eint 246. a 


preſent within fx Calendar Months (bh #27" 30 ieRoll,-Abr.. - 
If the Biſbop is a Diſturber, or the Chir remains void above fix 3 1 
Months by his Fault, there can be no Lapſe. l 


A Donative | cavnot Lapſe to the Ordinary, or to the King ; as hath 369. 
been ſaid. [See 1 Geo. 1. ch. 10,] 


The King hath a Prerogative as to Laßſe. 
There is no Lapſe from the King. He may take his own Time, p, Fey 
ſo that the Patron cannot preſent before the King takes Advantage of the Dial 2 ch. 36. 
rl 2 Inſt. 273. 


A —— — — 


Le | The King by Quare Impedit may recover his Preſentation, and 

remove any Clerk inducted into the Living wih putz his 1 tio oY 

| eighteen Months are paſt. [See 17 Ed. 2. cb. . 5. 5 16. 
Concerning augmented  Cures.} But if the Patte 2 55 Land! the 

'7 Rep. 28. Clerk is inſtituted and inducted, and then alen incur th 1 is de 


2 Cro. 216. prived, the King has loſt his Title to preſent by ed 91 1 2 


was to have the next Preſentation only, which cannot, Hay He reſtored 

to him. But many wilt not allow ih fame Reafon, 10 the. ncumbent 

reſigns ; becauſe it may be by Contrivance to cheat the &of his Right. 

66 Rep. 29. If the King preſents by Lapſe, when he had an tor 100 Title, cho 

2 Roll, Abr. the Clerk is inſtituted and inducted, yet the King may nr another ; 3 
5 becauſe the firſt Preſentation was void. 

The King hath not only a Right of Preſenting to Oberpbes Which 

3 Cro. 355, Lap to him during his own Reign, but alſo ſuch as lapſed in. a former 

EKRẽign, by the exprels Saving in 25 Ed. 3. St. 3. ch. 1. 

1 Inſt. 277. b. 4. Hur pation is when one, that bath no Right, preſenteth to a 

1 = Church, and his Clerk is admitted and inſtituted" into it, and hath peace- 

'VUſurpation able Poſſeſſion fix Months after Taftitution, before a 9uare Tmpedit i 1s 

13 brought. An Uſurpation muſt Commente upon a * Preſentation, not a 


50. Collation; and. is fertied by" a Kh Months before a Ware Inpedit 


1 Inſt. 344 b. brought. 
By Collation the gpu is not full, bor is Plcnarty by Ax Months 


upon Collation pleadable ; but the right Patron may bring his Writ at 
any Time, to remove the Petſon collated; unleſs he is ſuch a Patron, 
that bath alſo a Right to collate; for then againſt another collating, Pa- 


void 


II Inſt. 120. a. tron, Plenarty by Collation is pleadable. A Pteſentation which 18 
5 (as in the Caſe of Simony, or to a Church that | is full, Cc.) 
makes no Uſurpation againſt the. rightful Patron. 


=5 Rep. 40, The u Fee of an Advowfon' may. be gained by Ulurpation, and not 


| Lal. 344.2 only the Avoidance upon which tlie Uſurpation is made. As if a Pur- 
_ Ray. Chaſer of an Advowſon in Fee-fimple, before any Preſentation, ſuffers 
054 -- an Uſurpation, and fix Months to paſs without, bringing his. Quare In- 


pedit, he has loſt his Right to the Advowſon; becauſe he has loſt his 4 


Aan Inpedit, which was bis only Remedy: Por, be could not main- 


tain a Writ of Right of Advowſon; and though he afterwards uſurps, 


and dies, and the Advowſon deſcends to his Heir, yet the Heir cannot be 
remitted, but the Advowſon is loſt for ever. | But ſee 7 Ann. ch. 18. poſt.] 
2 Rep. 93. 2 If one preſents to a Church in Time of War, and upon it: the Pre- 


ſentee is admitted and inſtituted in Time of Peace, the Law. regards the 
original Act; and the Preſentment and, all that follows after is void, and 


= _ ſhall not put the Rightful Patron out of Poſſefſion. A IF 

b Toft: 344. . There can be no Uſurpation. by preſenting to a > Donative, 
I) he Prerogative of the King is, that tho” he may uſurp upon others, 

* 6 Rep, 30, and gain the Inheritance of the Advowſon thereby; © yet no. one can 

40. 

2 Cro 54. for. that is Permanent, and in this Senſe Nullum.T, empus occurrit Regi. 

Alladt 11 b. Inſtitution by ſix Months before a Quare Impedit brought, is a good 

344 . Plcnarty againſt a common” Perſon or Subject; but Plenarty is not a 

2 loſt. 358. Plea 8 the King, t till fix Month' s after Induction. But if there! 18 


— — 


3 8 — 


A Nullun FED occurrit ba. Lit. 18, 6 Rep. 49. 1 Inſt, go. b. 118, 4. 294+ b. 
2 Inſt; 495, 496. . a e 


3 & | an 


S tegie boot Il 


Contrs, uſurp. upon the King, ſo. as to gain the Inheritance of his Advowſon; 


certify whether the Church is full or not; and therefore the Biſhop 8, 185 


_— ec. Pa 


* * LS 


Gr 2. Laws of England ag 


an ue ad, the King, by: a © complete Plenarty by fix Months“ 6 Rep. ze. 
after Induction, the Plenarty can only be pleaded againſt the King's. Pre- batt b 
ſentation, for the Quiet of the Church. For he may remove the Incum- 2 tn. 35 | 
beat by due courſe of Law and Judgment by Quare Impedit, (whether he 351, 35 1 
claimeth in Right of the Crown, or in Right o of a Subject) and then he * . 
may preſent [See 13 Ri. 2. Sf. I. ch. 1.] For as to the King's Right no 
Time thall Frejudice him. Plenarty by fix Months after Inſtitution is a 
good Plea againft- the Queen Conſort, tho' ſhe. claims the Advowſon of 
the King's Endowment. ' But in this Caſe, of Plenarty, if the Incum- 
bent pleads the Preſentment of a Stranger, Quære if he ought not to ſhe w, 
that the Stranger had f Title: If the Incumbent was zz ſix Months after Noy 8 
Inſtitution, by Preſentment of the Plarmif, or by Lapſe ; there he need Litter a9. 
not ſhew Title, | 14255 Des 1 
y Weſt. 2. ch. 5. If 2 Defendant alledgeth Plenarty of the Church Y 
bis own Preſentation, the Plea ſhall not fail by reaſon of the Plenarly, if 
the Writ be purchaſed within fix Calendar Months, <bough he daes not Fe- . 
cover bis Preſentation within the fix Months, = 

So that if tlie rigetul Patron brings his Writ: within * Months, j it is 


, Writ, his: may be reinoved 3 l Plenarty at any Time before the 51 


Writ brought was good at Common Law. 
The! King is not within this Clauſe. of the Statute, LEE P! lenarty 6 Rep. 51. 


by the Space of Six Months is made a Bar to a Qyare Impedit; lor the 


King ſhall not be concluded by ſuch general Words. han 
Plenarty upon a Collation is not pleadable, as was intimated 5 
And the Reaſon why Collation does not make a Plenarty, is, becauſe i 6 Rep. 30 


then the Biſhop would be Judge in his own Cauſe, For the Biſhop muſt Lad 344. b. 


1 Cro. 207, 


Collation on this Account is interpreted to be no more than a temporary - 
Provifion far Celebration of divine Service, until the Patron does preſent. 
See more in the aforeſaid Statute concerning Heirs and 1 Mais, Heirs of 
Full Age, Feme Coverts, Eccleſiaflical Perſons. 

By 7 Ann. ch. 18, No Uſurpation upon any Avoidance ſhall di iſ lace 
the Eftate or Intereſt of any Perſon entitled to the Advowſon, or . bim 


to preſent upon the next Kanten, or to maintain a Quare Im fal to gain 


the Poſe ou wn. 


III. Of Tithes; 1. How 4. = and Guided. 2. 10 whom due bo. 
Of what Things due and payable, or not; and the Manner of paying 3 5** Eel. 


2 0 at is due. 4. How they may be recover ed, as allo how Mortuartes tit. tithes, 


and Pen/ions may be recovered. 5. To what publick Payments ſubject, Black Com. 


6. Who may be diſcharged from Payment of Tithes. 55 . 


1. Tithes (Diſmes, Decimæ) are the tenth Part of the Iacreaſe, yearly 24. 


 arifing from the Profits of Lands, Stocks upon Lands, and the Induſtry 


of the Pariſhioners, payable for the Maintenance of a Pariſh Prieſt, by 
every one that hath Things titheable, if he cannot ſhew a ſpecial Ex- 


emption. They are an Eccleſiaſtical Inheritance, collateral to the : Rep. 40. 
State of the Land, not iſſuing out of it, but diſtin from it, and there- 1 Rep. 13, 


fore not extinct by Vein of Poſſeſſion ooly, | . . 
| | of Proxies. 


* 


— — 
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# Res inter alios acta, alteri nocere non debet. 6 Rep. 1, 51, 2 lnſt. 51 3: 


They 


. — W — — — 5 
158 An Tofirneof the Book II. 0 
b2 Inſt. 49, They are of | three Kinds, predial, Anh and mix 'd. Predial 95 
13 44k * Prodis). Thoſe that immediately ariſe from the Land, either by 15 
; Burn Eccl. Manurance, or of its on Nature 4 as Grain of alt Sotts, Hay, Wood, = 
Jaw. 375. e Fruits, Herbs, Sc. Theſe are due withaut Deductiag the Coſts and are = 
1 pay yable where they ariſe. Pere, ſuch as ariſe only froth the Labour b; 
and Induſtry of Man (other than Common Day-Laboutets) being the 5 


Tenth of his clear Gains in his Trade or Profefſion, 'after Charges de- 
ducted. [See 2 & 3 Ed. 6. cb. 13. F. 7 & 8.] Theſe ares paid where 1 
they are due by Cuſtom only, but ſcarce paid anywhere in England, = 
unleſs for Mills, or Fiſh caught at Sea; and then-piyable where the = 
Party hears Divine Set vice, and receives the Sacraments. Mix d, thoſe 
that ariſe not from the Ground, but from Cattle and other Things, that 
receive their Nouriſhment immediately from the Ground, as Colts, 
Calves, Pigs, Wool, Lambs, Milk and Cheeſe ar Cows, 'Uackens 
or Eggs, Gc. and are payable here they ariſe 
3 Keel, ' Tithes; with Regard to their Value, are allo into N and 
| fa . ſmall. Greg t Fithes are Corn, Hay, and Wood. Small Tithes are all 
other Wedel Tithes befides Corn,” Hay and Wood ; as allo thoſe Tithes 
which are perſonal and mix d. Théle ſmall Tithes ſometimes in the 
Endowments of Vicars are comprehended under the Word Altaragium, 
< 1 Roll, Abr. as well as the Profits that ariſe froth the Aar. © Cuſtom will make 
643 Wood and Fay. a ſmall Tithe in the Endowment of a Vicarage, d or to 
1 wn 467, paſs by the Word 9 And the Qgumtity will turn a fmall 
15 Tithe . of 6 one, if the Pariſh is generall ſown with it. And ſome 
Things may be Ae Tithes in regard of the Place, as Hops in 
23 See . ſmall Tithes, and in Fields may be great Tithes. [The 
« 3 Lev. 365. Notion that the Quantity or the Place where ſown alters the Nature of the 
Sia a4 Tithe, or makes it become great or ſmall,” is now/ exploded.] - 
Heater in 2. To whom due. The Maintenance of the*' parochial Clergy is by 
Chance. 10 the Ghbe, which takes in the Houſe, by Offerings, by Tithes. All Tirbes 
Nov. 1760. are due of Common Right to the Parſon or Rector of the Pariſh where 
they ariſe; but b Endowment or Preſcription they may become due to 
3 641, the Vicar; and the *Parſon-of one Pariſhi may preſeribe to have a Por- 
$42,646, 653-7100 of Tithes ſeperately and divided in the Pariſh' of another; probably 
Hob. 296. becauſe the Lord of the Manor had Part of his Eſtate lying in another 
' Pariſh, and obliged his Tenants to pay Tithes, &c. to the Church which 
he built within his Manor ; or becauſe of ſome Grant by Parſon, Patron 
and Ordinary. RS 
If there was any Land within ſoch Mannor or Pariſh, which did not 
hold of the Lord who built the Church, or was Parcel of the Manor 
which had no Church built in it, one might pay his Tithes to any 
Church heretofore, eſpecially if it was ſo near that he could go thither 
55 to hear Divine Service. But this Was altered about the Year 1200 by 
the Council of Lateran. 
No b Layman at this Day is acai of Tithes, or a Portion of Tithes, | 
bat under the Statutes of Difſolution of religious Houfes, or by a Grant 
11 Rep. 13» made by the Parſon, Patron and Ocdinary before the diſabling Statutes ; 
FT: by Virtue whereof they may become temporal Inheritances i in the Hands 
of Laymen. 
. Rep. 13, If an © Impropriator, Parſon or Vicar leaſeth bis Glebe 1 and does 
not grant the Tithes thereof, the Farmer or Tenant, or Under-Tenant, 
+ n Abr. ſhall pay Tithes to the Impropriator, Parſon or Vicar. And if a Parſon 
us "0 161. lows his Land, and ſells the Corn growing,. the Done ſhall - Py. ihe 
I it 
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may have Tithes of ſuch Things as are not titheable of Common Right. 664. 


Line, then the Tenth of the Value thereof is due. 


CHAP. 2, Laus of England. 149 


| Tithes of it to the Parſon. * But if a Parſon purchaſeth Lands in the * 11 Rep. 14. 


fame Pariſh whereof he is Parſon, and leaſeth out his Tithes, he ſhall 1 8 
ay Tithes to the Farmer of them. 578, 579: 
A Vicar upon a general Endowment ſhall * not pay Tithes of his 

Glebe to the Parſon, if he keeps it in his own Hands, © So if a Vicar is. ,, Rep. is; 

endowed of all the ſmall Tithes ariſing within the Pariſh, he ſhall not « Cro. 479; 

have the ſmall Tithes ariſing upon the Glebe Lands of the Parſon, while 578, 579 


they, are | in his own Hands ; otherwiſe if the Glebe was in the Hands 


of a Tenant. But if the Endowment had been by expreſs Words of the 
ſmall Tithes of the Glebe Land of the Parſonage; the Parſon ſhall pay 


tithes to the Vicar, tho' the Glebe was in his own Hands: 


If a Pariſhioner ſows his Lands, and before ſeverance the Parſon dies , 


the ſucceſſor ſhall have the Tithes, and all Profits from the Death of the 


laſt Incumbent. ' But if the Corn is cut down, the Executor of the Par- 
fon ſhall have the Tithes, tho' the Corn was not actually tithed. 

Ws Extraparochial Tithes (as in ſeveral Foreſts, &c.) belong to the King. * 2 Rep 44. 
For the 5 of He did not extend to them. . 2 & 3 Ed.; Rep. 15. in 
6. 55 17 80 Gn... 

8. . 11. Va pants 145 his Glebe and 2 the Executor 2 Inſt. 646, 
Pal home the Corn ſewn by his Teſtator. But Tithes and other Prefits ari- ti 51, 
ng during Vacancy, belong to the Succeſſor. 55 MW Abs © 
The Executor ſhall pay Tithe for the Corn to the Succeſſor, 6). 
If the Glebe was in the Hands of a Tenant, and the Parſon dies after * 0208 
Severance of the Corn, and before Rent is due ; -neither the Exccutor 7 20. 


or Succeſſor can claim the Rent, but the Tenant may retain it, and alſo ante. 


the Crop; unleſs there was a ſpecial Covenant that the Tenant ſhould 
pay to the Parſon's Executor proportionably to the Rent for ſo much as 


he ſhould receive. But it ſeems that this Caſe 1s within the Equity of 


11 G. 2. ch. 19. for Apportionment of Rent, where the Demiſe i is at an 


99 9% the Death of the Tenant for Life. 


f what Things Tithes are due and payable or not, and the Man- 

ner 5 paying them where due. 
Tithes are to be paid of Common Right of ſuch Things RI which 
do yield an a yearly Increaſe ; and but once in the Year. But this is to F. N. B. 53. 
be underſtood where Cuſtom does not over-rule. For by Cuſtom a Parſon 5 


Things Feræ Nature are not titheable where no one hath Property. 11 Rep. 16. 


But what Things are titheable, and what not, and the Manner of 


paying Tithes where due, will 9 from this ſhort ind 


TABLE. F 


FL 


ben, Maſt, or Pannage, if ſevered and ſold, pay' Tithe ; © not if“ : Inft. 645. 


they drop, and the Hogs eat them. But if ſevered and given to , 1 


d Aena, E ſecond Mauth) Page no — unleſs wy Cuſtom, 2 2 Inft. 652. 


| 2 Danv. Abr, 
— —— 8 
589. 
* Eclefa drinnen ar 1 non | dir 1 Cro. 479. 1 Ld. Ray. 


+ Of the ſeveral Particulars tithable, the Student may compare this Table with 242. 
4 Burn Ecci. law. tit. Tithes from 406 to 500. where theſe Matters are treated of more Cont. >. Rol. 
fully and largely than the Nature of this Work will allow. | Abr. 640, 


Hier- 
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2 Inſt.621, © Ac Pa tire pays only by Cuftom : For it is the Remels of the Graſs 


before tithed. 


f Agi/lment from (Giſer, Jacere to lay) is a Feeding of Cattle upon 


$92e 
22 Abr Paſture Lands, which pay no other Tithe that Year ; where the Cattle 
600, bolt. 


652. 
2 Danv. Abr. 


Con. F. N. are either taken in for Hire, or not fed for Plow or Pail, or otherwiſe 


profitable to the Parſon by the Tithe of their Milk, Wool or Labour. 


= 
Sh. P. C. 192. If the ground is let to a Stranger, the tenth Part of Mis Money receiv'd 


is payable. Otherwiſe Reſpe& ought to be had to the Number of the 

Cattle, and Time of their Depaſturing in that Land. If the Owner eats 

it all up with unprofitable Cattle, the tenth Part ef the Value of the Lind 

is payable, But often Cuſtom or Preſcription dire ts the Payment, tho” 

14. Ray this Tithe is due de jure*, If they are Gu Cattle (or taken in for 

15 Hire) Suit may be commenced either againſt the Occupier of the Land, 
v Danv. Abr. or the Owner of the Cattle. But regularly againſt the Occupier of the 


1. Land. Sometimes a Pariſbioner will agiſt till May, and then hain the 


Land; and give the Parſon the Tithe ** the 5 that i; cut, being a 
great deal lefs than if he had hained it from the Beginn 'ng. Now it 
ſeems reaſonable, that Tithe ought to be paid in Proportion ko the Agit- x 
ment, as well as Tithe of the Hay that is made. 
Agreement for Tithes by the Parſon with a Pariſhioner, is good for : 
his own Time only. 
: 2 Cro. 199, * Alders pay Tithes tho above twenty Years Growth. 


£ 2 Inſt. 643. * Aſh is Timber, and therefore if above twenty Years Growth is free R 
| from Tithe. [See Wood.] 


t 2 Inſt, 643. 1 Aſp Trees are exempted, if above twenty Years Growth, in Places 


where they ar are e-wied for Timber. 


hs 


5 


Br See Gral. 


-"» a Rep. 49: * Bark, Root, and Germins (of het Age ſever) which grow upon = 
_ 2Inft. 643. the antient Stock, are not titheable, if the Tree was Timber. 


Re b Barren Land, Heath or Waſte Ground, which is ſo of its own Na- 
6:6, ture, (not by Accident or ill Huſbandry) is not titheable. And when 
r Cro, 475. made good by Huſbandry, Tithes ſhall not be paid for the firſt ſeven 
' Years, by 2& 3 Ed. 6. ch. 13. But Lands gained from the Sea, Wood- 
lands converted into Arable, are not within the Statute. And Bar- 

ren Land ſhall, during the firſt ſeven Years of Improvement, pay ſuch 
Tithes as have been accuſtomably paid before, as Wool and Lamb. 

Bals. See Headlands, 


ez Danv. Abt. Beech is titheable; but when uſed for Timber it is exempies. be the | 
Tit. Diſmes. Statute of Sylva Cadua, (vix.) 45 Ed. 3. ch. 3. 


7 3 Cro. 494, © Bees titheable for their Honey and Wax by the tenth Meaſure, ot 
1745 ; by the tenth Swarm. 


F. N. B. 51. Beans. See Grain. 


« 2 Inſt. 643, Birch is titheable, tho' of conn Years Growth, becauſe it is not 
1 Cro. 1. proper for Building. . 
2 Iaſt. 661. * Brick not titheable. It is of the Subſtance of the Earth, and not 

an annual Increeſe, N oo nr nos 
£2 Danv. Abr. * Broom ſhall pay Tithe. But if burn'd in the Owner's Houſe kept for 


Tit. Diſmes. Huſbandry within the Pariſh, it may be diicharg'd. And fo it may be 


1 Eta. beg diſcharg'd by Cuſtom, 
82 4 | "2g | 
— 277. Calves are titheable, and the Tenth is to be taken away * when it is 


weaned, and can live on ſuch Food as the Dam doth, If there are fewer 
| _ Calves 


\ 
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cle; apts "i Coftom muſt direct in the Pa ent; ng a Cuſtom 1 Roll. Abr. 
for paying the tenth Part of the Price for every Calf that is ſold, is a 8. 

good Cuſtom. The Tithe is to be. apportion'd by the Moath-Rate, i Lyndwood 
if they are engendered, brought forth and nouriſhed in different Pariſhes. Cap. Quoni- 

: Cattle: feeding upon Waſtes and Commons where the Bounds of the . at Audi 
Pariſh are not known, pay Tithe to the Parſon, where the Owner of the 1. B. De- 
Cattle dwellethꝭ, by 2 & 3 Ed. 6. ch. 13. F. 3. If they are kept for cimis. 
thaysP loughiapd/Pail; i they pay no Tithe for ls Feeding. The'Pir- 1 Roll. Abr. 
ſon byph the Benefit pf their Labour. Oxen or Steers bred or bought, 646, 647. 

and them ſold, mall pay Tithe! for their Paſture; and fo ſhall other WN. 3: 
 fatted;Cattle,/.And barren Cattle, tho' kept for the Plough, if not uſed for 
the Plough within the Pariſh where fed, ſhall pay Tithe for their Feed- 
ing ok ſolmuſt Cattle when turned off from the Plongh to be fatted 
and grazed for Sale If they feed one Half-Year in one Pariſh, and the = $10. P. C. 
other Half in another, the Tithe: ſhall' be equally divided berwixt the 192. 
two Parſons, and ſo proportionably. See Agillment. hs 28 

(ball or Choltcpits, on 6 and pert my re of the Freehold, and » 2 Toft. 65 1. 
not annual, pay no Tithe. 
| ; Cheeſe is only. titheable, where Tide 15 not /paid of the Milk, ns And o 1 Cro. 600 
is dus only by Cuſtomenmn : N 75 Abr. 

Cherry-Trees, if uſed for 2 Timber! in che County (as f in Duckinghani« ,* * Roll Rep: 
ſhire) are diſcharged. Otherwiſe not. 83. 5 

b Chicken not titheable, where Tithe Eggs are paid. Ne Roll Abr. 
Clover Seed titheable to the Vicar, if he is endowed of ſmall Tithes. . 33. 
Colts are titheable in the ſame Mahner as Calves. Bunb. 344. 
© Conzes titheable only by Cuſtom for thoſe that a are ſold, but not for Ti. Dine 
thoſs ſpent in the Houſe, 583. 
Corn Titheable. And the Parichionett of Cotto Rigkt ought to 5 gon Abr. 
cut down the Corn, prepare it and bind up the W heat-Sheaves. And if © 4 Abr. 
the Pariſhioner will not * ſow his Land, the Parſon may have his Action 644. 
' againſt him for his Due. [Q. for the Caſe cited, VIS, 2 Ventr, 48. Sid. 283. 


1 Ld. Ray. 
129. f 


does not warrant this.] See Grain. oy, = 
Cows pays lebe! for their Ten if they yield Milk. 
41A. g&$ 


Deer not titheable (becauſe they are Fere Naturæ) without Cuſtom... ger. 
> Dotards, or old decay d Trees, having been once privileg d as Sylva 11 Rep 45 
cada, ſhall not pay Tithes, tho cut down for Fire. See Wood. „ 
Doves kept in a Dovehouſe titheable. If 188 in the TR; not 2 lan. 643. 


tithcable of Common — See Pigeons, : . 
635, 644 
E. | 


* * Egg. are titheable when Tithe is not paid for Chickens, or when 
the Young are not paid in Kind. 


Elm being Timber is diſcharged i the Statute of Sylva Cerdua, But 
not if under treaty, Years Growth. 5 


k 1 Roll. Abr 0 
642. 


12 Inſt, 643; 


ni Falle Ground 1. not titheable, becauſe it improves the Land by 
lying freſh, _ But if it be kept Fallow beyond the Courſe of Huſbandry „ nen Abe. 
to the Prejudice of the Farſon, the Parſon ought to have Tithes of the 6 . þ 
Land, . 


Tr- Fern 


p2 Danv. Abr. 


Buab. 10. 


644, 645 
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"2 Inſt, 65 2. u Fern not Titheable. 


Moor 430. * bens bug drained are not e a8 Barren 1 „ by 2 & 2 Ed. 6. 
C0. IJ, . 
. ? Fiſh taken i in the Sea titheable by Cuſtom in Money, after Coſts de- 
583, 534. ducted ; becauſe a perſonal Tithe. Fiſh in Ponds and Rivers incloſed 
2 Roll. Abr. (not common Rivers) ought to be ſet forth as a predial Tithe in Kind. 
* Fiſh in common Rivers titheable only by Cuſtom. 

43 Cro. 264. Flax is a ſmall Tithe, tho' ſown in large Fields; and every Acre of 
3 Lev. 365- Hemp or Flax ſown, (hall pay yearly five Shillings for Tithe, and no 


more ; and ſo proportionably for more or leſs Ground, according to the 
11& 12 W. 3. cb. 16. 


Fleeces. See Wool. 


r 1 Roll. Abr. Foreſt (tho' in a Pariſh) ſhall pay no Tithes while in the Had 5 of 


. the King. But a Foreſt within a Pariſh in the Hands of a Subject oy 


3 Oro: 5% PY Tithes. And if a Foreſt be diſafforeſted, and within a Pariſh, 


ſhall pay Tithe. 


Fnols, as Hens, Geeſe, Ducks, are to pay Tithes eiehbr. in Eggs or the 
Young, according to Cuſtom, but not in both. See Turkeys poſt. 
Dr. & Stud. Fruit, as Apples, Pears, Planbe, Cherries, &c. is due in Kind when 


1 62 5 gathered. If ſold on the Trees, the Vendee or Buyer pays the Tithe. 
65 2. Fruit-Trees cut down and ſold, pay no Tithe, if they have pou Tithe 


Fruit that Year, before they were cut down and ſold. 
Fuel, if ſpent | in the Pariſhioner's Houſe, not titheable. See Wed. 


Furzes, if fold pay Tithe, But if uſed for Fuel in the Houle, or 
to make Pens for Sheep by the Huſbandman, "TO vert 


Gardens are titheable as other Land, and therefore Tithe in Kind is 
due for all Herbs and #lants, as Parſly, Sage, Cabbage, Turneps, 1 Os 
Moad, &c. But Money is uſually paid by Cuſtom or Agreement, 

Geeſe. See Fowl, 

Grain (as Wheat, Barley, Beans, &c.) famed 1 is titheable according 
to the Cuſtom of the Place; and is commonly tithed by the tenth Shock, 
Sheaf or Cock, where the Cuſtom of the Place is not otherwiſe. The 

„ Parſon or his Servant way come upon the Land, to ſee the Tithes ſet 
oa Doo. Os forth, and to carry them away. 2 If Corn, Sc. is fold landing, the Ven- 
614. dee or Buyer ſhall pay the Tithe. But if ſold after Severance, the Ven- 

5 dor or Seller muſt pay it. 

b Graſs mowed is titheable by payment of the tenth Cock. But the 
1 of Tithing is governed by Cuſtom, As to Graſs ftanding, ſee 

Agiſtment, ante. If cut down and carried away in Swaths without 

1 for neceſſary Suſtenance of Plough-Cattle, (Cart-Horſes being 

included under that Term) having otherwiſe not ſufficient to feed them, 
no Tithe 1s due. 


© Gravel being of the Subſtance of the Earth, and not ot annually la- | 
creaſing, yields no Tithe. Ts. | 


b Roll. Abr. 


E 2 Inſt. 651. 


* N 
Aber Abr. Ba, Hoy, Willow, Maple, White-thorn, &c. regularly titheable, 


Tit. Diſmes tho' of twenty Years Growth ; unleſs "theyre are uſed for 8 oy the 


589. Cuſtom of the Country. 


Hay is titheable by the 1883 of, the. tenth Cook; and (if the 
Cuſtom is not otherwiſe) the Pariſhioners ſhall make the Graſs Cocks 


ea Wms. 523. into Hay for the Parſon' s Tithe ©, - But if the Pariſhioner is not obliged 


Contra. 


+ 5 to 
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to make the Tithe into Hay, he may leave it in Graſs Cocks or Swaths, 
as the Cuſtom is, and the Parſon muſt make his Graſs into Hay; and 
he may do it on the! Lands in which it grew, and go over the Land of 5, Roll. a 
the Pariſhioner in the Way to make it, [See 2 & 3 Ed. 6. ch. 13.] Are 8 
* And if Meadow Ground is ſo Rich, that there are two Crops of Hay; Str. 245. 
in one Vear, the Parſon ſhall have Tithe of both. [See Aſtermorotb.] 8 8 
Alſo Tithe ſhall be paid of Hay made of Graſs growing in * Orchards, » : 1g. 642. 
It is no good Modus, that the Pariſhioner having ſpent all his Hay upon i 1 Roll, Ave. 
the Beaſts of the Plow, that therefore he ſhould be free from Payment 050. 
of Tithe Hay. 
* Headlands not titheable, if only large enough for thing the Plow, * 2 aft. 652. 
Therefore of larger Headlands Tithe is payable. Poll. Abr. 
Heath. See Barren Land. * | 
Hearth Penny or Smoke Penny, ſeems to be a Payment for Wood burn'd 1 Cre. 702, 
in the Houſe, and due only by Cuſtom, 
Hemp, See Flax. 
Herbage is titheable for barren Cattle. kept for Sale, which yield no 
Profit to the Parſon. 
a Herbage of Ground whereon Corn has grown the ſame Year, and a, jp, 652, 
Whereof Tithe has been paid the ſame Year is not titheable, 
Holly. See Hazle, 
Honey. See Bees. 
His pay Tithe by the Poll or Meaſure ; and the Tenth may be ſet 
out after they are picked, and before they are b dried. But the Hop- * r Roll Abr. 
poles are not titheable. [ It hath been lately determined, that they are to . 
be tithed by the Bag after Picking e.] There can be no Modus for Hops, 1 Sid. 28 28; 
becauſe lately come into England. | 5 
Horſes. See Agiſiment, 8 Bunb. 2 | , 1 Caſe 
d Houſes do not pay Tithes of mT ME Right But a Modus may. be e ü 
paid for Houſes in Lieu of the Tithe of the Land, upon which the * 11 Rep 16. 
| Houſes are built, and may be ſued for in the Feclefiaſtical Court. [See 66 * ROS 
37 H. 8. ch. 12. 22 & 23 Car. 2. ch. 15. For Tithes of Houſes in Hob. bs 
London.] A great many Cities and Boroughs have a Cuſtom to pay a 


Modus for their Houſes e. [See 2 8 3 Ed. 6 «00s 13- J* 5 bs rs 


107. 
K. 5 
ae are rrheable a as Cabves, See Calves, 


Lamb is titheable in the ſame Manner as Calves, See Calves. If * 1 Roll. Abr. 
they are payable at a certain Day, and the Pariſhioner ſells all his Lambs 652. | 
before the Day, to deceive the Parſon, it is Fraud, and he ſhall pay the 6 Ld. Raym. 
Value. .If they are yeaned in another Pariſh, ind do not tarry. there Dab 133. 


thirty Days or more, no Tithe is due for them to the Parſon of that 


Place. * A Cuſtom to pay a Half- penny for every Lamb under ſeven, , "REY PHI 
and if there be ſeven, then the Parſon to have the ſeventh Lamb, paying cap. Quoniam | 


three Half-pence, &c. is good. 8 
h Lead is only payable by Cuſtom; for it is of the Subſtance of the © Hur. ne” 
N . . 


Lime titheable only by 8 as UT 

i Loppings are titheable, except of Timber-Trees, the Branclivs being ; Dr. & Stud. 
then privileged with the Body, according to the Statute of Sylva Cedua. Dial 2 ch. 5 5, 
If the Trees were e uſually lopped, the Age of the Loppings erm 
terial, 


2 Inſt, 643, 


* 8 
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terial. Tho- they were cut before within twenty ver, yet ly Kill 
continue privileged. See Mood. 


M. 
Maple. See Haale. 

2 Maſt of Oak or Beech. See Acorns. 
2 1 k Milk is titheable, when Tithe is not paid of Cheeſe, all the Year, 
596. ' unleſs Cuſtom over- rules. And it is to be paid to the Parſon of that 
Pariſh for that time where the Cows feed, at every tenth Meal, not by 
| the tenth Part of every Meal, by reaſon of the Trouble that would ariſe 
114. Ray. in collecting ſuch ſmall Parcels. And of common Right, it muſt be 
359; fetched away from the Place of Milking, by the Parſon in his own 
73* Pails, before the next milking Time, unleſs there is a particular Cuſtom 
to bring it to the Church-porch, or other Place ; which if there is, the 

Pariſhioner muſt obſerve it. 

2 Danv. Ac. Mills are of two Sorts, Corn-Mills, or Mills 80 other Uſes, as Pa- 
599 per-Mills, fulling-Mills, Iron-Mills, &c. Corn-Mills, driven by Wind or 
Water, pay the tenth Toll Diſh to the Parſon of the Pariſh where the 
Mill ſtands. Other Mills pay no Tithe, unleſs by Cuſtom. All Corn- 
2 Inſt, 621, Mills not erected a before 9 Ed. 2. ch. 5. are titheable. But if it can be 


proved, that the Mill was erected before the Memory of Man, and that 


it never paid Tithe, the Law will preſume it to be ſuch an antient Mill 

as is within that Statute. But it is faid, that the tenth Toll-difh is no 
where paid, and that it is only a perſonal Tithe, and muſt be paid, 

with Deduction of Coſts, where the Miller dwells and hears Divine Ser- 


vice: For a Miller is of an Art and Faculty. See 2 & 3 Ed. 6. cb. 14.} 


5 „ Bunb. »3. * It is now determined, that Corn-Mzlls are titheable; but that it is on 


Eq. Ab. 366. a perſonal Tithe, and 10 ought to be paid out of the clear Gain, after 


2 Was. 463. all Manner of Charges and Expences deducted. 


If one pays Tithe for his Corn, and after grinds the fame at a Mill : 


: :b « Talk: 621, in the ſame Pariſh, no Tithe for b Meal. 


652. c Mines are only titheable by Cuſtom. For they are of the Sub- 


ones * ; 55 ſtance of the Earth, and not an annual Increaſe. 


Modus. See N Zo may be 45 Wen from the Payment of T; 2 

infra. 
4 zInſt, 491. d Mortuaries, or Corſe-Prefents, are not Tithes, yet. they were given 
for Recompence for perſonal Tithes and Offerings not paid thro' Igno- 
rance, Negligence or Fraud, in the Life-time of the Pariſhioner ; as the 


beſt Horſe, Sc. They are due by Cuſtom only and are now ſettled to be 


paid in Money; for, 


By 21 H. 8. ch. 6. Where Mirizente are due by Cuftom, he that dieth 
poſſeſſed of moveable Goods to the Value of Forty Pounds and upwards (his 
Debts firſt paid) pays Ten Shillings ; he that dies poſſeſſed of Goods to the 


Value of Thirty Pounds, and under Forty Pounds, pays Six Shillings and 


Eight Pence; dying poſſe ſed of Goods to the Value of Six Pounds Thirteen 
Shall ngs and Four Pence, and under Thirty Pounds, pays Three Sbillings 


and Four Pence. Goods under Six Pounds Thirteen Shi lings and Four 
Pence yield no Mortuary, No Mortuary is to be paid for any Feme Covert, 


Cbild, Perſon not keeping Houſe, Way-faring Man, one not reſiding in the 
Place where be happens to die; for his Mortuary ſhall ve paid in the Place 
where be bad at bis Death bis moſt Abode. See 12 Ann. Seſſ. 2. ch. 6. 


For taking away Mortuaries within the Dioceſe of Banger, Landaff, St. 
2 David's, 


SP, $9 


$9 ee 
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David's, and S. Aſaph, and giving a Recompence to the reſpeQive 
Biſhops, Ge. | : W e 2h : 


Nag, or Riding Nag, kept only for the Maſter to ride on, pays no e, Bol. Ab 
Tithes for Paſturage. But ſome inſiſt, that if no Tithes are to be paid 641, 642. 5 
for its Paſturing, the Nag ought to be rode by the Maſter only about 2 Cre. 430. 
his Concerns of Huſbandry, VV Bunb. 3. 

Nur ſeries (hall pay Tithes, if th 


Oger digs them up, and makes 2 Daav. 


Profit of them, and fells them into another Pariſn; or if the Owner pulls 585, 514-%e. 


them up, he ſhall pay the Tithes. But if the Owner ſells them ſtanding, 


and the Vendee pulls them up, he. all pay the "Tithe, :© * 


_ '®.0ak, together with sb and Eln, is privileged; as Timber, from e2 Dany. 
paying Tithe by the Statute of Sylva Cædua, if of or above twenty Years 589. Ke. 


Growth. Oaks under twenty Years Growth, which may be Timber, 
are alſo privileged. And though they become dry and rotten, and not fit 


for Timber, they ſhall pay no Tithe if they were once privileged. 5 
Oblations, Obventions, Offerings, (one and the fame Thing, though «+1 Rep. 6. 

Ob vention is the largeſt Mord) are in the Nature of Tithes. Offerings 2 luſt 65, 
are reckoned amongſt perſonal Tithes, and ſuek as ariſe) from the Labour 601. 
and Induſtry of the Pariſhioner, payable according to Cuſtom to the Par- 

ſon or Vicar, either occafionally at Sacraments, Marriages, Burials, Church- 

ing of Women ; or at conſtant ated Times as at Eaſter, &c. They are to 


de paid to the Parſon of the Pariſh where the Party dwells. Eaſter Of- 
ferings have been held to be due of common Right at Two-pence per 
Head “. [See 2.0 3 EI. 6. 6h. 13. J 10] el SPUN le 0 2115 2:4 eb. 1% 
bd Orchards pay Tithe of Fruit. And if the Soil of an Orchard is 8. 


bz Iuſt 652. 


ſown with any Kind of Grain, the Parſon ſhall have Tithe of the 
Fruit-Trees and of the Grain, as alſo of the Graſs; for they are of ſe- 
veral and diſtinct Kinds. If one cuts down Trees which have born 


Fruit, whereof Tithe has been paid that Year, no Tithe ſhall be paid 
of the Faggots or Billets of the Trees. i - 


ealnſt. 62 ly 
652. 


Park pays Tithe for the Deer, and for the Herbage by Cuſtom. If 


converted into Tillage, it ſhall pay Tithe in Kind. See who may be 


diſcharged from the Payment of Tithes, poſt.) | | 
d Partridges and Pheaſants, being Fere Nature, yield no Tithe of 42 Dany. 
Eggs or Young, And though they are tame and kept in a Place in- 383. e. 


_ Cloſed, and lay Eggs, and hatch young Ones, yet they pay no Tithe. 


Pallure. See Agiſtment. . „ 

© Peaſe gathered for Sale, or to feed Hogs, are titheable ; but not green . Roll. Abr 
Peaſe to eat in the Houſe. . N RE 1 
Penſion. [See how Mortuaries and 'Pen/ions may 'be- recovered, infru.] 

Pidgeons ought to pay Tithe, if they are ſold, and not ſpent in the £ 


2 Danv. 


Houſe. This is alſo true if they lodge in Holes about a Houſe, as well 533, 5:3, 


as in a Dove-Houſe, But by Cuſtom Pidgeons ſpent in the Houfe may J Nell Ab. 
be titheable, though not of common Right. YO FN 8 SE 
Pigs are titheable as Calves, / as ſoon as they are weaned, and can live 


without the Dam. Uſually when three Weeks old. See Calves. 


* Pits and Quarries pay no Tithe, 4 Koll. Abr. 
= — Uu 585 Plants, 637. 
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Plants. See Nurſeries. 
b 1 Lev.1899g. Þ Pollards of fifty Years Growth, when felled, pay Tithe, i Pollards 
are Trees uſually TO and therefore diſtinguiſhed __ Timber-Trecs. 


* 8 R. 


1 2 Inſt, 652, * Rakings are not 'ticheadile a common Right; bis this is to * ander- ; 


2 Davv. ſtood of Rakings involuntarily, not fraudulently, ſcattered, _ 

598. c. Rate-Tithe is a Payment by Cuſtom, for feeding of Sheep „c. 

12 Danv. Kscots not titheable, unleſs by Cuſtom, if the Wood pad Tithe ; be⸗ 

585, 589. Ke. cauſe they do not renew annually. Roats- of Timber-Trees of what 
Age ſoever are exempted, as Peil of the enn And ſo the 
Germins that grow out of the Naas. de mot lug b | 


/ 8. 
« 1 Cr0 467. « Saffron is a Predial and, {mall Tithe, preg 1 e tho” ee 
but once in three Leats. 2947 | 
| Salt not titheable but by. Cuſtom 255 7 1 2 
b 1 Roll. Abr. b Sheep are-titheable for Lamb and Wool. ks Land: and Wool, 5 If | 


py hep # Filled and eaten in the Houle, no Tithe is to be paid for their Feeding. 


| ©21nſt. 65x. Slate is not titheable of common Right, but only by Cuſtom. 
2 Inſt, 632. d Stubble pays no Tithe, becauſe this is. only part of the Stalk, __ | 


which the Corn (which. was tied before): did 1 9 5 105 
Nu Calla, See Wood... 
k of " pn _ 0 | i ee | \ A 
2 ares or 7 chen, and other coatſe Grain, pay Tithe. But is they are 
© x Cro, 139. cut down Green, and given to the Cattle of the Plough, no Tithe ſhall 


t 


Bunb. 279. be paid of them, if there is not ſufficient Faure in the Pariſh, for the 


Cattle that pay Tithe. 5 | 8 88 


42 Inſt. 651. Tie is not tätheabie, bingio of the Subſtance of the Earth, and x no 


annual Increaſe, 
= Trees, See Nr Gros. . ˖ 
8 Ibid. s Turf is Tithe-free, as Part of the Freekcld. 


b 2 Dar. * Turkeys and their Eggs are ſaid to be exempt 8 Tithe, becauſe 
583. & Frere Nature. Quære. 


2 Wms. 463. 


contr. i Turnips (ſown after the Corn i is cleared) fed with hep « or barren 


 iBunb, 314. Cattle ſhall pay Tithes. 


U. 
Veniſon. See Deer. 

1 2 Inſt. 642. * Underwood is titheable, and the Tithe ſhall be paid of Underwood dig- 
ged up by the Roots. If Underwood | is fold ding, the T ithe ſhall be 
paid by the Buyer. = 

Warren. See Conies. 
Waſte, where Cattle feed, pays Tithe. And, 
By 2 Ed. 6. ch. 13. ſ. 3. Cattle feeding on large Waſtes, where the 

_ Pariſh is not certainly known, ſhall pay Tithe to the Incumbent of the Pariſh, 
in which the Owner of the Cattle does wel 


Wax. See Bees. 
Wheat. See Grain, 


12 Int. 642, *' , illougbs ought to pay Tithe, if not uſed for Timber. 


— > 3 Moad growing in the Nature of an Herb, is a Predial and ſmall Tithe: 
=2Daw. Mood is titheable, becauſe it is of annual Growth, tho' the Tithe 


594. Kc. 3 


„ n 


bd "XA 


Parſon and Vicar, either by Virtue of the Endowment, or by Preſcription, 5 18 


new Increaſe. If there is under ten * Pounds of Wool at the ſhearing 642. 
Time, a reaſonable Conſideration ſhall be paid; becauſe being due of , 4 Rot. abr. 


1 Common Right, a Modus in non Decimando cannot be allowed. So Ty 


_ otherwiſe made, If Sheep are * removed from one Pariſh to another 


CHAP. Z. [Laws of England. 165 


——— — — 


is not of annual Payment. It is a Predial and great Tithe, due of com- 


mon Right, though ſome ſay it is due by Cuſtom only, [which ſeems "*' = 


to be the better and later Opinion, and now eſtabliſhed ] But between X fg 
Ry as, 
it has ſometimes been conſtrued to be a ſmall Tithe, and to belong to 137. ) 
the Vicar. | 

It may be diſcharged of Tithe. 1. With Regard to the” Age, as 2 inf 642, 
Timber of or above Twenty Years Growth, by the Statute of Siva Ce- ©: 185 C34 
dua, 45 Ed. 3 ch. 3. Some have affirmed it may be diſcharged if un- Rs 304» 


der twenty Years Growth, if it is or may be Timber. [Eut it ſeems Euob 126. 


that tho' above twenty Years Growth, yet if it is cut and corded for Fuel, 


it is titheable*.] 2. With Regard to the U/e it is put to, as for the = Bunb. 90. 
Owner's Firing 1 in a Houſe of * Huſbandry, or to burn Brick to repair > Inft 652, 
the Houſe ; or for hedging and fencing the Eſtate in the fame Pariſh; * Vent. 75. 
unleſs it is titheable by Cuſtom. 3. With Reſpect to the Place of its 

Growth, as in the Milds or Weald; (Silva, the Woody Part) of Kent and 

Suſſex, it is diſcharged by Preſcription. For a e County may preſcribe toe 
be quit of the Tithe of Wood, or any other cuſtomary Tithe, but a Dal. zch 55. 


Town cannot. 2. 2 unt. 645. 


4 When it is titheable, it is s ſet out while ſtanding by the tenth Acre, 4 Hob. 250, 
Pole or Perch, or when cut down, by the Tenth Faggot or Billet, as the 
Cuſtom has been. If he that ſells the Wood doth not ſet out the Tithe, 
he is liable to pay treble Damages by the 2 Ed. 6. ch. 13. and the 


Parſon may ſue either the Buyer or the Seller by the Spiritual Law; e Dany, C14, 


but the Buyer only by Common Law, But RQuere, for perhaps the =. 
Vendee may not be known. 

Mool is a mixed and ſmall Tithe. All agree that it is titheable of 
common' Right, when it is clipped. It is due and payable of Sheep 
f killed and ſpent in the Houſe, of s rotten Sheep which die, of — 5 7 
wool cut off for the Benefit of the Wool (not if it is to preſerve the 646, 647, 
Sheep from Vermin, nor of Locks of Wool) becauſe otherwiſe there 1 Es 
might be Fraud, or an Opportunity of ſpoiling the Fleece under the 645, 646, 


Pretence of Neck- -ſhearings; of the Wool of Lambs“ ſhorn at Mid- © 


49. 
ſummer, tho' Tithe was paid of the Lambs at Mark-tide; for this is a « 3 


1 Roll Abr. 


leſs than ten Fleeces, they ſhall be divided into ten Parts, or an Allowance 


* Lynd wood 
between the Times of Shearing, each Parſon muſt have Tithe pro Ratg. cap. Quoniam 


But for Feeding under thirty Days, no Rate-Tithe is to be paid. Likewiſe, bs 
if Sheep feed all the Year in one Pariſh, and couch in another, the Tithe Aub 


Audivimus, 


ſhall be equally divided betwixt the Parſons. If Sheep are brought from 
one Pariſh, to be ſhorn in another, where they were not before, the 


Tithe is payable to the Parſon of the Pariſh whence they came, if the 
| Pariſh is known; otherwiſe the whole Tithe is payable where they are 


ſhorn, Laſtly, [ If a Son or Daughter have five or fix Sheep in the Fa- ! Lyrdwood 
ther's Flock, the Father ſhall pay Tithe for them with the reſt, if he pie, n 


Propter. verb, 
takes the Profits of them to his own Uſe. at 


In a Word, it is to be obſerved, that the ey of ue of eggs Far. 


Tithes is for the moſt part governed by the Cuſtom of every Pariſh, [Sce Coun. eaten 


Biſhop Gibſon's Codex Jur. Eci. Angl, pag. 706, &c.] 3 Burn Eccl. 


law. 463, &c. 


2 8 - 3. How 


' 1 Roll. Abr. 
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3. How Tithes may be recovered ; as alſo how Mhortwaries and Penſions 
r TO ay os 2 770 
See of an In- By 9 Ed. 2. ch. 2. 7 Debate ariſe upon the Right of Tithes (having 
sicavit, polt. 75 Original from the Right of the Patronage) and the Quantity 9 the ame 
B. 4 ch. 4. gie onibunts/ to h Fourth Part F the'Gonds of the Church, The King's 
Prohibition will ie to the Spiritual Court; and the Right muſt be tried at = 
Cn 0 Ay An! 9 ae 12 0107 be 5 B Vo RES. 100 4 Hes. | 
By 27 H. 8. ch. 20. If a Judge of an Ectleha/tical Court tha tes Com- © | 


* 0 
17 8 1 


plaint to two Fuſtices of the Peace (one Quorum) of any Cintumaty or N | £ ; a 
demeanor committed by a Defendant in any Suit depending for Tithes, Of- = 
ferings, and other Duties 'of tbe Church, the ſaid Juſticès ſhall commit 1 


Jucb Defendant to Priſm, there to remain without Bail, till be find 22 4 
cient Surety to be bound by 'Recoghizante, or otherwiſe, to give due Obedi- 5 
ence to the Proceſs, Deerees and Sentences of the ſuid Ecclefraflical Court. 
2 2 Inſt, 662. This act extends to Pyedial, Perſonal, and Mixed Tithes, due to 
Ecclefiaſtical Perfons, and their Farmers only, and cut of the City of 
London. It does not extend to give Remedy to Lay Impropriators. There- 
v 2 Inſt. 648. fore for the Relief of d Impropriators and Laymen that had Right to 
Tithes afterwards upon the Piſſolution of Monaſteries, &c. It is enacted, 
By 32 H. 8. ch. 7. That if Tithes and Offerings are not ſet out and 
paid, the Party grieved, Eccgſiaſtical or Lay, and his Fat mers, may con- 
vene him that detains tbem before the Ecclefiaſtical Judge, ke. 
But all Perſons that are diſſeiſed, or kept from their lawful Inberitance, 
Freehold, Term, Right or Intereft in any Parſonage, Vicarage, Penſion, 
Tithes, Oblations, or other Ecclefiaſtical or Spiritual Profit, which are made 
Temporal, and abide in Temporal Hands to Lay Uſes by Law, may have like 
Remedy in the Temporal Courts, as for other Lands and Tenements. = 
This Act does not extend to the City of London, or Suburbs thereof, 
Note, That the former Part of this Act does only extend to Tjrhes 
and Offerings, not to other Church-Duties. But this Statute gives Re- 
medy in the Temporal Courts to Lay-men, not only for Tithes and O 
ferings, but for any Ecclefiaſtical or Spiritual Profit, where the Owner 335 
ti faſt.159. a. is e diſſeiſſed, or otherwiſe put from the ſame. Yer the Owner may ſue —_ 
2 Init. 640, for the Subſtraction of the fame in the Eccleſiaſtical Courts, or at the Com- Ti 
3 45. mon Law, at his Election. For the Suit here is commenced againſt 5 
them that ought to pay the Tithes, and not againſt thoſe that were | 
wrongful Takers of them. SER 8 
Note alſo, That by this Statute the Party cannot be compelled in the 
Ecclefiaſtical Court, to give Security for his Obedience, but only to the 
definitive Sentence, and that the Security muſt be by zo Sureties. Where- 
as by the 27 H. 8. ch. 20. before mentioned, Surety may be demanded 
by Eccleſiaſtical Perſons and their Tenants, upon Contumacy in any Part 
LY of the Proceedings; and one Surety ſufficetng. 8 
<A 643, By 2 & 3 Ed. 6. ch. 13. Remedy is given both to lay and ecclefi- 
” aſtical Perſons for predial, perſonal, and mixed Tithes. For it is enacted, 
0 ſupply former Defecis, that every Subject ſhall without Fraud yield and pay 
all predial Tithes in Kind, as hath of Right been yielded and paid with- 
in forty Years before the making of this Ad, or Of Right and Cuſtom 
- ought to have been paid. And if any carries away ſuch Tithes, before he 
hath juſtly divided and ſet forth the ſame, or otherwiſe agreed for them 
with the Parſon, Owner, or Farmer thereof, he ſhall forfeit treble Value of 
the Tithes ſo taken away. 9 | 
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e The Senſe of theſe Wi bath o 10 Right gen FH 5 to * 2 Inſt. 650- 
Tithes in Kind yielded within forty: Years. And the” Words Of 8 Nb. 
and Cuſtom ought, &c. relate to a ae Cuſtom, De mode De at mr 
which ought to be paid. By. 
If the Tithes are ſet out and heren * the nine Parts by the Owber, 
they are become ſo far Lay-Chattels, as that, if after the Severance they 
are carried away by a a Stranger, the Remedy againſt the Stra mes 60: 
the Temporal Courts' fot treble the Value. If the Owner 90 of t he Land » 2 Inſt. 613, 
carries them away after Severance, this is no ſetting, forth. Tutning of 549. | 
Cattle into Tithe makes it a fraudulent Severance ©, 4 But the 'Parſon « Comyns 32. 
muſt carry away the Tithes in a convenient Time After Severance, or he * i Ld. Ray. 
will be liable to an Action on the Caſe for Damages, for the Pariſhioner 9 156 
cannot put in his Cattle to eat the Tithes in ſuch Caſe.] n 28 
| Obſerve, that the treble Damages are to be recovered in the Temporal 
Courts by Action of Debt; for the treble Dae are given generally, 
not limiting where to be recovered and that the Forfeiture is to be given 
to the Party © grieved, not to the King; ; tho' it is not given to any Per- *11oft. 159. a. 
ſon in Certain by the Statute. But the Forfeiture cannot be claimed of : Int. 612, 


650. 
Executors, becanſe the Wrong was Perſonal, and it Was a perſonal Con- fia. $4. 


tempt of the Statute. 

It is enacted alſo, That at all Times, and as often as the * predial Tithes 
ſhall be due, and at the tithing Time of the ſame, it ſball be lawfat for the 
Party to whom the ſame are payable, or bis Deputy or Servant, to view and 
ſee their Tithes Juſtly ſet forth, and the ſame quietly to take and carry anbay. 
And if any Perſon carry away bis Corn, or other predial Tithes, before 
the Tithe Neregf is ſet forth, or willingly withdraw his Tithes of t the fame, 
or do flop or let the Owner thereof, or his Deputy or Servant, 7o view and 
carry away the Tithes, to the Loſs or Hurt of the ſame ; then upon due Proof 
before a Spiritual Fudge, the Party ſhall pay double the Value of the Titbes, 
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5 beſides Colts of Suit, and may be excommunicated for Diſebedic ence to the 

5 Sentence of the Fudge. 1 5 

T Note, Theſe two Clauſes of the Statute extend to Predial Tithes b. 8 . 
x and give Remedy as well to Laity as Clergy, Mixt and Per ſonal Tithes f 
3 are provided for in a Clauſe afterwards. 
=_ The Laws of the * Church oblige the Owner of the Corn, Hay, &c. f: Danv. 


to give Notice to the Parſon, &c. But by Common Law ſuch Notice is Ve Nx 
not neceſſary ; and the Statute gives the Parſon, &c. only a Right of ſee- * 
ing the Tithes ſet out; but does not oblige to Notice. Rn, 
The double Value to be recovered in the Eccleſiaſtical Court, is * equi- * 13 Rep. 24. 
valent to the zreble Forfeiture to be recovered in the Temporal Courts; 3 * 
becauſe one may ſue in the Eccleſiaſtical Court for the Tithes themſelves, 651. 
i. e. a Recompence for them, and have moreover the double Value. 80 *z Int. 651. 
that the Suit in the Eccleſiaſtical Court is more advanrageous than the Suit 
for the treble For feiture in the Temporal Courts; becauſe in the Tempo- 
ral Courts he ſhall recover no Coſts, as he may in the Eccleſiaſtical Court 
with the Tithes themelves and a double Value. But then it is to be conſi- 
dered, that tho' the Plaintiſf is caſt in the Temporal Courts, he ſhall pay 
no Coſts to the Defendant, as he may in the Eccleſiaſtical Court. But now, 
By 8 & W. 3. ch. 11. Cs are given with the treble Value in the 
Temporal Courts, where the ſingle Value or Damage found by the Jury ſhall nat 
exceed twenty Nebles. And by this Statute the Defendant ſhall recover his Coſts. 
Again, By 2 & 3 Ed. 6. ch. 13. Small Tithes, Offerings, Mortuaries, 
Penſions, Synodals, Proxies, &c. and Perſonal T; ithes may be ſued for in the 
Eccleliaſtical Courts, But Air Perſonal 7 1100s, the Ordinary cannot exa- 
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. ef A t FEE: pon 117 _ Offerings. are to. be yearly paid 70 the Parſe 
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2 2 Inſt. 662, 
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2 tl. 60, | 
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1 Tithing tuary à and.a Penſion may be. recevered in the Eccle efiaftical Court, and no 


Table, ante 


+; 


7855 h Small Tithes, of . or Ander, the ery Value of 
4 ** 17 01m any. 7 Perſon, if not paid within twenty. Days after 
pe 


| IG Judgment ſhall be final, unleſs the Title to ſuch Tithes be in Queſtion, 


ſes, and to 8 
ten fe PH after Notice. And the ſudęment ſhall be enrolled by the Complainant 


paid do not. excee, 


ol oe e does dwell, on abide. 


CE at | her ne away of the Oath to prove that þ 99 
The! NY has rendered the Recovery of Perſonal Tithes almoſt im- 
prac! 1515 . n to be the Reaſon why they. are not now de- 
une or Paid, wo 85 e. 

"Fs is 4 AT ſecs e to predic V and Perſonal, Tithes, + but 
e ch. 20, and the 32 H. 8. ch. 7. Aich ex- 

0 fall Kig 50 Tides, NN. mix Tithes alſo. 
1 0 th, aid, A 6. concerning a ; Suggeſtion. for a 1 ng 
fs. 4 . h of, Proof of the Suggeſtion within ſix 


& 


and, in. 2 . e ered at any Time within two Years after due, before 
0. Ful Rice eace not intereſted i inthe. Tithes, who. may. ſummon the 

22h, e aud ater. Appearance, or in Default thereof, upon due 

Pros 25 Suminons, ear a | determine the Complaint, and award in Writing 
« Such 


"exceeds 5 ten Shillings ; 3 Wt 7 Liberty 6 of Appeal to the Quarter- Seffons, 


5 in 10 4 Caſe have Power to adminifler an Oath to Witneſ- 
7 Money adjudged by Diſireſs upon Refuſal to pay within 


+ f Seſſicns, But 2 the Defendant inſilts upon a Modus, Preſcription, 
tle of Exemption, an gives Security to pay Coſts and Damages in the 
Courts above, the. Pubicey 700 not proceed. 

This Act is Ne An Act for the more eaſy Recovery of ſmall 
4 thes, "Byt int the Body of the Act, Oblations, Oferings, enen, and 
Comp, tions too are included. 

But "This i e does not .cxtend to the. City E 18. or to any 
dle 7 where, the. T7: hes are ſettled by 45 of Parliament. 


ox] y A? 8'V q 3. ch. 34e Quakers refuſing to pay great or ſmall Tithes, 
or. to pay Chureb 9755 Ayu upon Complaint to the two next Juſtices of the 
Pics (3 Got interelted in the Tuthes ) be convened by Warrant under their 
* Hangs and Seals; abo ſhall examine Witneſſes upon Oath, and by Order 
under their Hangs ind Seals direct Payment, fo as_the Sum ordered to be 
f nds. And any one of the ſaid Fuſtices may levy 

the Money ſc ſo ordered by Ws. and Sale of the Offender's Goods. But any 
IM en finding him{elf. aggrieved may e to the next Quarter-Seſſions, 


19. 


the Juſtices "then , breſent may finally determine the Matter, and may 


aber reverſe or confirm the Judgment, and, if they confirm, give Coſts 


àAgaiuſt the Appellant, 1 10 be levied by Diſtreſs and Sale of his Goods. And the 
oo cannot be removed by Certiorari, unleſs the Title of the Tithes comes 


een, . Provided, Ap peal. be made, no Warrant of Diſtreſs ſhall 
be eee till the rb if, determined. And | ift fs þ 


By 1 300, 1. St,12.., ch. 6. The 7 & 8 W. 3. is extended to the Re- 
covery of : any "Rates, Dues, or Payments, payable for the Stipend or Main- 


tenance of any Mi nifter or Curate officiating in any Church or Chapel, and 
the Juſtices may order reaſunable Colts not exceeding ten Sbillings. 


By the Statute of Cirqumſpecte agatis, or 13 Ed. 1. St. 4. A Mor- 


Probibition ſhall lie. | . 
* | By 


diſſolved, before his d Chancellor, and an Arch-deacon before his Official. 


tried at Common Law, if there is a Suit in the Court Chriſtian for 6:0. 
Tithes Hob. 297. 


Gia. 8 Laus of England DER 1 


By _— 35 H. 8. 6h, 19. Penſions, Portions, Cordes Nn biz Rep. 4: 45. 


nities, Synodies, Proxies, and other: Profits due out of religious Lands 


di ſolubd, ſhall be "paid ds Ecclefaſtical Perſons by the Occupiers, of the ſaid 


Land.. And the Plaintif may recover the Value thereof in Damages in 


be Beckſtafti cal G, rogether with the Coffs of Suit. The like he Shall | 

recover" at Common Law, when the Cauſe is there determinable. l TENT 
E Penſions due by Virtue of an Ordinance made by the Otdinary upon 0 F. N. 8. 51. 

a Controverſy for Tithes; or the like, (as f in the Endowment'of a Vicar, 52. 

where one ſhall enjoy the Tithes and pay to another a Penſion for thew,) Jr Keel, 

ſhall be recdvered in the Eccleſiaſtical Court, becauſe it be Ipneth ' by an wp Lag 675. 

Eccleſiaſtical Act, and by Ordinance of an Eccleſiaſtical udge. But n 1 Ventr. 3, 

a Penſion be claimed by Preſcription, the Preſcription ſhall be wich at 8 

Common Law, or in the Eecleſiaſtical Court. A Biſhop maß fue for 2 In. 491. 

a Penſion, -&c. due by Preſcription (not by Deed) out of religious Lands W 
But notwithſtanding all theſe Statutes, Tithes, &c. (if of any, date: 

able Value) are generally ſued for in the Courts of Equity by Engl: 5 


Bill, and for the moſt Part in the Exchequer , but not upon the Statute 
for treble: or double Value. e For there can be no Suit. in Equity for the e Hardr. 190. 
Recovery of the double or treble Value. 


By 37 H. 8. ch. 12. Tithes in London dre to * Soviet be ore the 


Lord Mayor. [See the 22 & 23 Car. 2. ch. 15. An Act for, the” better 
Settlement of the Maintenance of Parſons in London.] 


But if Tithes in London are due by Cuſtom, they may be bed for i in 
wo” Exchequer, notwithſtanding the Statute; becauſe there are no nega- „Hardt. 1 5 
tive Words in the Statute, to reſtrain that Court. 1 
4. To what publick Payments are Tithes ſubj ject? 
Tithes are at this Day chargeable with all 8 impoſed by Act See p. 27. 
of Parliament, i? they are not excepted. They are ſubject by Statutes ante. 
to contribute to the Poor, maimed Soldiers, King's Bench and Marſhalſea 


Priſons, the Militia, Highways and Bridges, Watch and Ward, Con- 


ſtables Rates, Nod deres committed in the Hundred, and are liable to be 


taxed by Commiſfioners of Sewers, Gc. though they were not ſubject 


to any Temporal Charges at Common Law. They are likewiſe fate 
to the Payment of Fi. Fruits and Tenths. a er of, 
Who may be exempred or diſcharged from the Payment of Tithes. ante. 
Lands may be exempted or diſcharged from the Payment of Tithes, 3 Burn Feel. 


391. 


1. By real Compoſition. 2. By Cuſtom or Preſcription. . ; Js By Ac of 290377 to 


Parliament. 


1. By real? Compoſition, as when an Agreement is made with a Parſon * _ 5 _ 
55. 


or Vicar with the Conſent of the Patron and Ordinary, that ſuch 1 N 


Lands for the Future ſhall be diſcharged from the Payment of Tithes in , Inſt. 490, | 


| Specie, by Reaſon of a Recompence made to the Parſon or Vicar for 1 
them out of other Lands. 3 43. 


But ſince 1 Eliz. ch. 19. in the Caſe of Archliilhops and Biſhops, Se of Leaſes 
and 13 El. ch. 10. in the Caſe of other Eccleſiaſtical Corporations, . 
or aggregate, no Alienations can be made, other than for twenty-one 
Years, or three Lives, &c. 

80 that a real Compoſition, tho' made by Conſent of Parſon, Pa- 
tron and Ordinary, ſhall not now bind the Succeſſor beyond that Term. 


Real Compoſitions cannot be tried in Court Chriſtian ; but muſt be, « Toll. (vo. 
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Tithes in Kind. But one may ſue in the Eccleſiaſtical Court for Com. 
poſition, as well as for a Modus Decimandi. 


þ See ch. 3. 2. By Cullom or Preſcription b; either, I. De mods Degimand "P or 


ſ. 4 * 3 ng non Deci mando. 188 Ren 
N A e Modus Decimandi is when Land or ſome annual Profit, Penſion 


c 2 Rep. 48. Or Rate-Tithe, hath been given Time out of Mind to a Parſon: and his 
13 Rep. 40. Succeſſors, in full Satisfaction and Diſcharge of all the Tithes in Kind . 


Co. Select. 15 f 
Cafes 40. in ſoch a Place. e * reit d nn 
2 Inſt. 490. This Preſcriptien aroſe at firſt. from a deal Compoſition, which. x was 


* made beyond the Memory of Man, and now loſt, ſo that the Pariſhioner 


a is forced to claim by Perſcription for Want of it. 4i 85 
a 13 Rep. 15 This Modus is ſuppoſed to be the full Value of the Tithe at the 
Hob. 40, 4. Time of the original Compoſition. If it BPPOAry to be greatly above 
e Bunb. 10. the Value, it is a rank Modus and not good e. And if it does not now | 
20, 78, 301. come up to the Value, it is to be intended, that the Tithes are either . 
improved, or elſe, that Money is become of leſs Value than it was at : 
the Time 'of the Modis eech ay which: oon the Pleſent. Ine- 5 

| vality. WY eee ict 1 | ©: 

f2 Rep. 47. Z A Layman, Lid af a Manor may ee De moda, Decimandi 15 


D 


1 Cro. 784 for himſelf and Copybolders ; or a Copyholder may preſcribe in the 
: 1 Co. 587. Name of his Lord, or a © Pariſh or Hamlet for this or that Sort of Tithe ; ©: 
as to be quit of Wood or Hay, &c. or a pri vate Perſon for his own Lands, 1 
| or Part thereof; paying a Fenſion or rate Tithe in Money, or ſo much = 
| x Roll. Abr yearly to the Parſon in lieu of the Tithes. But to make a good Preſcrip- 
649, 650. tion, the Modus mult be, 1. For the Benefit and Advantage of the Parſon, 
1 3 not for the Benefit of another only. 2. One Tithe muſt not be in Conſi- 


651. deration of ' another, as Tithe of Cows for the Tithe of Oxen, &c. z. 
1 Cro. 446. It muſt be ſomething different from the Thing that is due. Therefore it is 
pay f _ a void Preſcription, to pay a Load of Hay yearly in Diſcharge of all Tithe 

2 Salk. 656. Hay; for that is to pay a Part in Diſcharge of the Whole. But this holds 

1 Id. Ray. only where Tithes are payable of Common Right, not by Cuſtom only. 0 

Band. 307, For leſs than a tenth Part of ® Fiſh taken in the Sea, and due by Cuſtom 1 

x 1 Lev, 179. only; may be a good Recompence. 4. It muſt be ſomething as certain 4 
Anas 40 and durable as the Tithe, tho' it may not be fo valuable. 

- _ But a Modus, tho' founded upon a good Confideration, may. be ſeveral 
126,171, _ Ways diſcharged, and Tithes may then become due in Kind, As, 1. 
Was. 462, Where the Land is converted to w other Uſes, or the Thing altered or 

e deſtroyed, for which the Modus was paid. So a Preſcription for a Modus 
Tit. Dilmes for Hay or Graſs ſpecially, in ſo many Acres of Land, is gone, if the 
N Land is converted into a Hop-Garden, or into Tillage, ſo long as it 

continues a Hop-Garden or in Tillage. But when laid for Hay or = | 

Graſs again, it ſhall revive. So where a Park is diſparked, and = * 

155 Lands are converted to Tillage, &c. if the Modus was general for the A 

Park; but it is otherwiſe if the Modus is for the Tithe of ſo many Acres 

of Land contained in the Park; or if a Modus, or certain Sum of Money, 

| is for all the Tithes of ſuch, a Park, the Modus ſhall ſtand, tho' the Park is 
diſparked ; becauſe the Preſcription is in the Soil, and not in the Park, 
which is aF ranchiſe, and a Thing incorporate and. imaginary, Thus by 

Alteration of a Fulling-Mill into a Corn-Mill, the Modus for the Fulling- 

| Mill is gone, and Tithes for the Corn-Mill muſt be paid in Kind: But if 


* 2 Inſt, 400. the Land is diſcharged by a Modus, and the Owner * PO a Corn-Mill on 


— —Uä — — 


n the ſame, he ſhall not pay Tithe for the Mill. 2. By * Non-pay- 
| 932. ment of the Conſideration, or by Payment of Tithes in Kind for ſo long 
Hob. 43. | 55 


Time 


19 


* — . 


2 2 28 „„ * 


„ 


Tay of Bligh al. 


Ne 


Ger 


— — „ 
——— . FA «„. 9 +. *; 


Time, that the Poelebnbn for a Modus cannot be de But a * 
Interruption ſhall not deſtroy it. A Payment of en ere 18 Evi- 


dence that* there 184d Modus. 10s 0 KIN 441 | C41 
There may be a Modus for © perſonal Tithes. Kad (| e 
1 2 Sc W160 chens. andoy 2 8 . 3 * cb. 6. . 
may be ret ging Sedurity for Damages and Cots) int 


a Mois before thechuſtices of Peace off ſmall Fithes.) 

A Parſon may fue in © Court Chriſtian for a Modus Dectabond or Rate- 
Tithe!'\#+I/foed"Beriweerithe' Parties. But if the Modus: is denied, it muſt 
be tried arthe/Coftimibp/Kinon This Diſtinctien ariſes upon the. Words 
of the Statute of 2 & 3 Edo6iobl(1 I O Right and Cuſom ought 10 
be Paid 8ce the Satte De Circumſprile HNguti, 13 Ed. 1. ] So where 
a Modu Hechp ant i 
Tithes in Kind, ab Prohibition lies, upon Suppoſition, that the . 
Court will #66 admit" of any Plea gui. Fithes : 2714 

2. A Oückbn ot Preſeription De non Decimundo is to be ebenes 
5 abſolutely 65 Tithes and to pay nothing in Lieu thereof, Thus the 
King ſhall pay no Tithes, tho' his Leſſee ſhall pay them, even for the 
antient Demefnes of the Crown Thus: Spiritual Perſons and Spiritual 
2 J as Biſhop, Dean and Chapter, may preſcribe by the Com- 


the Tithes are not taken from the Church. Their Tenants may have 
the like Privilege. But it is a general Rule that a Layman cannot pre- 
ſcribe, either againſt a Lay or Spiritual Rector s, by the Common | aw 
De non Decimando, tho' his Lands may be diſcharged by way of Re- 
tainer. The King is Perſona Mixta, and not ſaid to be a Layman in 
Law. Buta Layman i is capable of a Diſcharge of Tithes for Lands in 
bis b own Hands by grant from Parſon, Patron and Ordinary; tho' not 
by Preſeription. A Church- warden (admitting that he may have Lands 
by Preſcription) may not preſcribe De non Decimando for Lands holden 


= by Preſcription, and given for the Reparation of the Church ; for he is 


not a Spiritual Perſon. *' A Pariſh or a particular Hamlet cannot preſcribe 


d 'ini the.iSpiritgal! Cburt to a Demand of 


© 2 Init. 657, 


2 Rep. 45, 


11 Rep. 16. 
2 Inſt. 490. 
10, 311. 

2 Roll. Abr. 
283. 


3 Burn. Eccl. 
law. 392. 

"1 Cre. zit, 
512. 

Hardr 513. 


1 Rep. 44. 


Law De uon Deci mando, becauſe they are capable of Tithes, and 1 Boll Abr. 


033, 054, 
655. 656. 
e in, 
# Bunb. 325, 
345+ 


" 2 Rep. 44. 


11 Kol, Abr. 


De non Decimando, for particular Tithes, much leſs from the Payment of 6; 


all Tithes, tho” it may preſcribe De nodo Deci mandi. But a County, 
Wild or Hundred, may preſcribe to be free from the Payment of Tithe 
Mood, or any other particular Thing due by Cuſtom only: for as ſuch 
Tithes are due by Cuſtom only, they are diſcharged of them without a 
Cuſtom to the contrary, and they do but inſiſt on their ancient Right, and 
that Cuſtom hath not prevailed againſt it. 2 But where the Thing is tithe- 
able De jure, it hath been determined, that (notwithſtanding what is 
faid in ſome of the old Books to the contrary) a County or Hundred, 
cannot preſcribe in non Decimando any more than a private Perſon. 

All Prefcriptions in theſe Caſes are triable at Common Law, 

Thus of real Compoſitions and Preſcriptions, which are continued by 

2& 3 Ed. 6. ch. 13. 

3. By Act of Parliament Lands may be diſcharged from Payment of 
Tithes. 


» Abbeys, &c. before their Diſſolution held their Lands diſcharged by , 
Bulls of Pope, by real Compojitzon with the Parſon, Patron and Ordi- 47. 


2 lost. O52, 
553.551. 
Ero 58, 
[See 2 H. 3 3 


nary, by Preſeription, by Order, (as of the Ciftertians, Heſpitallers of St. 
John of Feruſalem, Templers, [See 17 Ed. 2. St. 3.] ſo long as their Lands 
remained in their own Hands, and were manured by them: 
4. cb. 4 J But Mona/terzes, Abbeys, &c. being diſſolved, this Privilege of Ex- 


I y. em ption, 


k Dr. & Stud. 
Dia! 2 . 


13 Rep. 13. 
2 Inſt. 64 f. 
1 Roll. Abr. 


2 Rep 44. 


296, 
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© 2 Rep. 47. emption, and all Ls bad fallen TP 8 c it they hid; not 

Hob. 297- been upheld and continued by the 4 of Parliament that did. Wes 

. 6 

By 31 H. 8. ch. 13. The Lands, Parſnages eee Kc. of Abbey 5, 
&c. which were of the yearly Value of above Tuo bundred Paunds, (ca 2 
the greater Abbeys) are diſſolved and given to the Crown, with a Proviſo 
in the Af, That the King and bis | Patentees, and all and every other. Per- 
ſons, their Heirs and Aſſigns, which bave, or ſhall. have bereaſter any 
Lands, &c. belonging to the ſaid M. wr dens and other religious and r- 
 clefiaſtica! Hcuiſes and Places, ſhall keep and enjoy them. diſcharged -of the 
Payment of Tithes, in as large a Manner as the jos Abbets, &c. enjoyed 
the ſame at the Day of their Diſſolution. 
So that Purchaſors now: ſhall hold the Lands dan in the ſame 
| Manner as they were in the Hands of the Abbots; GS. qt 
* Rep. 47, By this act perpetual Unity of the Pofſiffion of the. Lnods, and the 

48. 40. Rectory in the ſame Hands, is made an Exemption ; which was not ſo 

LE 1 before at Common Law, For if the Monaſtery, Ec. was ſeiſed of the 

2 Int. 553. Lands and Rectory, and paid no Tithes within the Memory of Man for 

Hob. 298. the Lands; thoſe Lands ſhall now be exempted from Payment, of Tithe 
208 8 by a ſuppoſed perpetual Unity of Poſſeſſion, c. But the Unity; of Poſ- 

2 Cro. 432. ſeſſion of a Manor and Rectory will not exempt the Demeſne Lands from 

8 it. the Payment of Tithes, when they come to be ſevered ©. : 

2 Rep. 48, Religious and Ecclgſiaſtical Corporations are only within" this AR, 

47 Therefore Biſhops, Deans, Dean and Chapter, Archdeacons, . Colleges, 

Hoſpitals, &c. that were not religicus, or which were not regular but fe- 
cular, are not to be underſtood here. If it be eo only, it is 
out af the Ack. 

« Hard. 174. Note alſo, That the s King, va his Tatentees for Life or Years,” Mall 

enjoy the Lands diſcharged, becauſe the King cannot manure them; but 
the King's Patentees in Fee, and others ſhall enjoy the Lands only in the 
ſame Manner as the Abbots, &c. or the abovementioned three Onders 
held them, i. e. whilſt in their own Hands, or not let out or manured 
by another. Ni 

The Act fops, diſcharged from Payment of Tithes, not 3 of 

„2 Rep 47. h Tithes; becauſe fuch Diſcharges of the Monafteries &c. cannot be 

11 Rep. 10, found. 

IM A Catalogue af the ſeveral Monaſterics within England and Wales, which. 
were return'd to be of above two hundred Pounds per Aunum, diſcharg'd 
of Tithes, and diſſolv'd by 31 H. 8 ch. 12, may be ſeen in the Ex- 
cheguer; and in many modern Books that have treated of the Law con- 
cerning Tithes. {See Degge's Parſon's Counſellor, Godolphin's Repertorium 
Canonicum, Watſon's Clergyman' $ Tau, Bithop den s Codex, and 3 Burn 

Eccleſiaſtical Law, 383 t0.338.| 
Hob. 295. Other Lands belonging to the greater ien dertet "Gs ach. were 
not diſcharged before the Diſſolution of them, are (till ſubject to the Pay- 
ment of Tithes. No other Lands that came to the Crown are diſ- 
charged, but by the Statute above-mentioned. For it is to be obſerved, 
that tho' by 27 H. 8. ch. 28. the Lands, &c, of Religious Houſes, which 
were not above the clear yearly Velue * two hundred Pounds, (com- 
monly called, the ſmaller Abbys) were given to the Crown, yet they 
were not diſcharged of the Payment of Tithes. 
For there are no ſpecial Words in this Statate that the Lands, Sc. 
given thereby, ſhall be diſcharged, as the Abbots, Priors, Ge. the Id 
them diſcharged before the Statute. 80 that t it 15 had been any Diſ- 


4 — 


Manner of Diſcharge cannot be made out at this Day; yet if the Lands 


| Rents. But, 


4 . * * Ra 
— 


charge before, the Privilege now as to Lands, &c. under, or of the 
Value of two hundred Pounds per Annum, is determined, and. the 
Preſcription In non Decimandb, as well as the Privilege: Bat if the leſſer 
Abbeys, Sc. had Right to a Modus Decimandi, Real Compoſition or 
Preſcription may be pleaded. 

But again obſerve, that not all the religious Houſes of or under two 
Hundred Pounds per Annum were diſſolved by 27 H. 8. ch. 28. for 
ſome of them were diſſolved by 31 H. 8. ch. 13. by Virtue of a Pro- 
viſo in 27 H. 8. (left out of the Statute in the Book of The Statutes at large) 
That notwithſtanding that Act, the King might, by Letters Patent, con- 
tinue any of the ſaid Monaſteries, Se. which he did; and fo they were 


not diſſolved till 31 H. 8. and. therefore are within the Branch of the 
ſaid AR concerning the Diſcharge of Tithe. 


And now tho' Titles of Diſcharge under 31 H. 8g. are loſt, and the "Rr 
of a religious Houſe, diſſolved by that Statute, have been held ſince the 
Difſolution freed from the Payment of Tithes, it ſhall be intended that 
they were held ſo before; and Preſcription ſhall be allowed for a Diſ- 
charge of Tithes under that Statute, either abſolutely De non Deci mando 
for all Tithes, or for this or that Sort, Se. 

All theſe Titles may be ſupported by * Preſcription ; and from hence : 2 Rep 48. 
all other Preſcriptions. De non Decimanao are ſuppoſed to have their be- "Ha Top, 
ginning. 


So that by Virtue of 31 H. 8. a Lives: Patentee of the Wing may 


preſcribe (generally without ſhewing how) In non Decimando for Abbey 


Lands, as under an Abbot's Title; which he could not do for any Lands | 


by the Common Law upon any account. 


By 32 H. 8. ch. 24. The King ſhall enjoy the Manors, Parſonages, 
Tithes, Privileges, &c. of the Hoſpital of St. "Joh of Jeruſalem, ata 
But ure Whether theſe Lands are freed roms” the Payment of 5d, 225, 


Tithes. 9 Contra, 


See 2 H. 4. ab; 1 7 H. 4. ch. 6. And ſee the Mates on 27 H. 8. n 
ch. 28. and 31 H. S ch. 13 &c. in Danvers's Abr. Tit, Diſmes 618, 619, 
620. See alſo 1 Ed. 6. ch. 14. The Act for Chantries Collegiate, and 


2 Rep. 46, 47, 48, 49. 


By 2 & 3 Ed. 6. ch. 13. None fhall uy the Tithes for | Lands otherwiſe 2 laſt. 649, 


than they were paid forty Years before, nor where by the Laws and Sta- *c. 
tutes of this Realm, or by any Privilege or Preſcription, they are not Charge- 
able, or that are diſcharged by any Compoſition real. 


Since the Diſſolution of Monaſteries, &c. the rue of FR Mon, 


” Deraignment, Gees is out of ah 


IV. A > TING is the * Manodr whereby Tenements are holden of a Of Tenures 


Lord; or the Service that the Tenant oweth to the Lord. There can and Services, 
be no Tenure without ſome Service ; becauſe the Service makes the Te- . 
nure. Theſe Tenures and Services were divided into twelve Parts, (vig.) Of the Anci- 


Homage, Eſcuage, Knight-Service, Homage Anceſtrel, Burgage, Villenage, ET 
Grand Serjeanty, Petit Serjeanty, Frankalmoign, Fealty, Secage and ; «1 Ine 8 
93. 

By 12 Char. 2. ch. 24. Al Tenures are turned into free and com- 9 p . 68 — 
mon Sicage; and all Tenures by Knigbt.- Service of the King er other e 
Perſon, and by Knight-Service in Capite and Socage in Capite of the 
King, and the Fruits and Conſequences thereef are taken away. And 
all 7 enures to be created 5 the King ſhall be in free Socage only, 

and 
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and not by Knight-Servict or in Capite; 8 Rents certain, Heriots and 
Suits of n and Services incident to common Socage, and ſaving Tenures 
in Frankalmoign, by Copy, and the honorary Services of Grand . 
other than Charges incident to Knigbt- Service. 

b F. N. B. 5. A Tenure in Capite, in common Underſtanding, was only applicd to 


8 Com. the King as of his Perſon and Crown, that is, as he is King, (for the De- 


1 Taft. 108. . fence of him and his Crown) and not when the Land is holden of the 
7 Rep. 11. King, as of any Honour or Manor. The original Tenure muſt be cre- 
2 Init. 64, 65 ated by the King. It was not ſufficient, that it was held only of the 
Dany. Bf? Perſon of the King ; for the- Land might come to him by Eſcheat. 

Tenure in Capite, largely taken, was ſometimes applied to a n . 
when one held of a common Perſon, as of his Perſon. 


It remaineth therefore that I ſpeak only of Grand Serjeanty, Petit 
Serjeanty, Frankalmoign, Fraliy, Socage and Rents. 
e Lit. 153. Grand Serjeanty (from Sergeant, a Waiter) is a Tenure who 
lad. 105. b. one | holds his Lands of the King by ſuch Services, as he ought to do in 
zBlack. Com. his, proper Perſon to the King. It may concern Matters Military within 
9 55 the Realm, or Services of Honour in Peace; as to be the King's Carver, 
11 vote Butler, &c. at his Coronation, "Tenant by Grand Serjearty was ſaid to 
' ?” hold by Knights-Service, becauſe the King had Ward and Marriage * 
ſuch Tenant ; and thy' theſe are taken away by 12 Car. 2. cb. 24. yet 
the honorary Services of Grand Serjcanty ſtill remain. 1 1 LE. 3- 55 | 
2 601: 
i Lie: 159. vie * Petit 1 is, where a Man holds the Lands of the King, 


2Black. Com. Yield to him a Bow, a Sword, or certain "Og; to _ rendered yearly, | 


St. as one pays his Rent. 
1 Inf. 108. a. 


% 1 Frankalmoign (Libera E. 1 Free Alms) is the only ſpiritoal 


2 Lit, 133. Service; and is where an Eccleſiaſtical Corporation, ſole or aggregate, 
Ie «Com; holdeth to them and their Succeſſors, of ſome Lord and his Heirs in 


1 Inſt, 94. a. Pure and perpetual Alms. Perpetual ſuppoſes it to be a Fee-ſimple, ' tho? 


&. b. it may paſs without the Word Succeflors. The Word frank or free 


1 el. 95. diſtinguiſhes it from a Tenure by divine Service; for b that Service is cer- 
2. & b. tain, but in Frankalmorgn no certain Service is mentioned; tho' both 


now are reduced to a Certainty, according to the Form of our Liturgy. A 
lay Perſon cannot hold in free Alms. And when a Grant is in free Alms, 


„Lit. 137. © no Mention is to be made of any Manner of Service, for it is free from 


1 Inſt. 85 any temporal Service, and is of the higheſt Nature, becauſe it is a Tenure 
& b. 94. b 


Tame ſpiritual Service. * None can hold in Frankalmoign, but only by Pre- 
1 Toft - b. ſcription, or by Force of ſome Grant made before the Statutes of Mort- 


98. b 90 a. main, 7 Ed. 1. ch. 30. and Quia Emptores Terrarum, or 18 Ed. 1. ch. 1. 


5 Rep. 4. So that the Tenure cannot be created at this Day to hold of a Founder 


and his Heirs in Frankalmoagn or free Alms. But the King is not re- 
ſtrained by the Statutes, nor a Subject that is licenſed or diſpenſed with 
by the King, to make ſuch a Grant. [See 7 & 8 W. 3. <<. 37. by which 
1 the King himſelf may diſpenſe with the Statutes of Mortmain * .] For 
$, 2. pot, tho" the Alienation is * prohibited, yet if all Parties conſent in whoſe 
rr. Favour the Prohibition is made, the Grant is good. And the Reaſon, 


1 inſt. og, © Why a Grant in PFrankalmogn ſince the Statute of Qua Emptores Ter- 
a. & b. NE | 


— —— 


_—_— 


* Alienatio licet probitcatur carne tamen amnium, in quortim feuer prohubita gt peteft 
fieri. I Inſt. 98. b. 99. 2 


. poteft renunciare „i proſe intreduete, 1 Inſt 99. a. 223. b. 


rarum 
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rarum is 405 2 in Caſe of the King, is becauſe none can hold 
in Frankalmoign but of the Donor ; whereas, that Statute obliges to hold 
of the chief Lord, by the fame Service by which the Feoffor TTY 


held. But the King 8 5 may Grant Buy any Eſtate and garb the Te- £1Inft. 223. E 
nure to himſelf. 


If an Eeclehaftical Perſon holds by Fealty ad certain Rag, the 1558 


at this Day may * confirm his Eſtate to hold to him and his Succeſſors b Lit, 540. 
in Frankalmoign : Fot the former Services are extinct, and nothing is 1 Inſt; 99. 6 - 


reſerved but that he ſhould hold of him, which he did before. | So that you. 
this'Change is not within the Statute of Ruta Emfptores Terrarum. 

A Tenure in Frankalmoign is incident to the inheritable Blood of the ; Lit. 135. 
Donor or Founder; except in Caſe of the King, who may grant in 1 Inſt. 95. b. 
Frankalmoign to hold of him and his Succeſſors. And if thoſe that hold their « 7. 136. 
tenements in Franlalmoign, * fail to do ſuch Divine Service as they ought, 1 Ind. 96. a. 


the Lord may complain of it, according to the Courſe of the Eccleſtaſtical 


La w, to their Ordinary“ or Viſitor; which is the King, if he is Founder, or a 
Subject, if he Was a appointed Viſitor upon the Foundation. And the 
Ordinary or. Viſitor" ought to puniſh the Neglect according to the Eccle- 
fiaſtical Laws.” But for Divine Service in certain (as to read Prayers Lit. 137. 


every Friday or to Diſtribute Alms to poor Men, &c.) The Lord may Inſt. 96. b. 
diſtrain for it, and Faltiy is incident to UE 85 enure which is . 


from Frankalmoign. 


This Tenure in Prankalmoign i is an ancient Grant; and thee ſhall 
be allowed'as the Law was then taken. It is chiefly to be met with in 


 Grantsto religious Houfes, Biſhops, Deans, Deans and Chapters, Colleges, H. 
pitals, &c. But tho it may poſſibly be made at this Day, it out of Uſe. 


4. a Fealty, (Fides, Fidelfa ) Feiiificth an Oath taken at the Admit- «Lit 7 


tance of every Tenant to be true to the Lord of whom he holdeth his Land. 1 loft 67 b. 

And he hat holdeth Lahd by this Oath only, holdech in the freeſt Man- „ plack Com. 
ner, that any Subject can do. But bare Tenant at b Will at the ;6-. : 

_ Commoy Law ſhall. not do Fealty; for he hath no certain Eſtate ; and 2 Black Com, 


becauſe the Matter of an Oath ought to be certain. Le or Life or N by 


Years ought to do Fealty, to the Leſſor; for they hold of him, and thire 1 Inſt. 93. b. 


can be no Tenure without ſome Service. - The Service makes the Te- 


nute ; e Fealty is incident to all Manner of Tenures except Frantalmoign. Lit a | 


Tuis Oath of Fealty is not aboliſhed, but it is d neglected. 2/41 Taf 68.2. 
5. © Socage (d Sock, a Plough) is When the Tenant holdeth of the Lit 117, 
Lord by certain Service ſor all Manner of' Services, fo that the Service be 18. 
not Knights-Service. . Since 12 Car. 2. Ch. 2. abovemeption'd, every ale 


| Black. Com. 
temporal Tenure of a Subject is in Socage,” But Grand Serjeanty holden 1 Ec... 
of the Ning, and' Frankalmoign ( (being a a fp iritual Service) afe not in Socage. Ablack. Com. 


If a Man holds by Fealty only, ſuch Service 18 Tenure in Socage. 2 11 
In ancient Time, 'Fenants in Socage at certain Days in the Year b Lit. 119, 
plough'd and ſow'd the Lord's Demęſaes. Vander the Service of the 160, 162. 
Ploug h all Services of Huſbandry were included. But after yards ſuch, &b. 1 K. 
Selle were changed into annual Rent of Money, &c, yet the Name 


of Socage remaineth;, And in divers Places Tenants a6 ſuch Services with 


their'Ploughs. Tenure by Petit Serjeanty and in e ate but Te- 
nures in Socage in Effect. 

6. A Rent {Redditns) is a Sum of Money or other Conſideration. , og 
iſſuing yearly out of Lands or Tenements: It is reſerved out of the 1 1 


42. 8. 
Profits of the Land, and is not due till the Tenant takes the Profits. 10 Rep. 128. 
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intl. 4. a. Yet a Rent may be reſerved every | two, three or more Years ; but it Und 


* 11nft.143.b. be reſerved to the Feoffor, Donor or Leſſor, and not to a Stranger, except 


ay $ 3 in the Caſe of the King, who may reſerve Rent to a Stranger. Regularly 
IIn 


1 6 dad it muſt be reſerved out of a ! corporeal Inheritance, whereunto the 


213. . Kb. Grantor may have Recourſe to diſtrain. But as to incorporeal In- 


heritances the Reſervation may be good by way of Contract, to have 
an Action of Debt. A Rent may be' reſerved out of a Reverſion 


or Remainder of Lands, for the apparent Poſſibility that they may come in- 


Alf. 292. b. to Poſſeſſion. Rent is not a Thing merely in Action, becauſe it may be * 
* 9 0 9 8 granted over. It muſt be * certain, or that which may be reduced to a Cer- 


2 Black. Com. tainty ; and may be of Hens, Pepper, - Attendance, &c. as well as Money. 


47, 4,5 For a farther Enquiry into the Nature of Rents it may be needful to 
299 


3 conſider, 1. How Rents are divided. 2. The Payment of Rents. 3. The 
214, 215. Acceptance of Rent. 4. Demand and Tender of it. 5. Diftreſſes pg 


1 Inſt. 87. b. 


dro 254404 Non-payment. 6. The Apportionment and Bxtinguifiment of Rents. 


I. How Rents are divided. There are three Sorts of Rent. Rint 


Service, Rent-Charge, and Rent-Seck. Rent-Service (ſo called, becauſe: 


it is ever accompanied with ſome corporal. Service, as Fealty at leaſt) 
is where one upon a Gift in Tail, or Leaſe for Life or Years, does re- 
ſerve to himſelf a certain Rent, while the Reverſion of the Lands and 


Tenements continues in bim. Therefore if a Termor grants all his 


r willosz) 5. Term, rendering Rent, he cannot diſtrain for it . This is a moſt certain 
to Mark to know it to be a Rent- Service. But the Rent, tho ĩt be: incident 

1 Inſt 143. a. to the Revetſion, yet it is not a inſeparably Incident; for one may grant the 
| Reverſion and not the Rent. If Rent-Service is behind at the Day on 


b Lit. 213. Which it ought to be paid, the Landlord may diſtrain for it by the b Com- 


1 Inſt, 14. a. mon Law, without any particular Agreement or Proviſion; tho! a Clauſe 
6 Diftreſs i is uſually added in a Leaſe in Writing, It cannot be reſerved 
out of any Inheritance, but ſuch as is manurable, whereunto the Landlord: 
may enter and take a Diſtreſs; as out of Lands and Tenements, Re- 
verſions, Remainders; but not out of Inberitances inedrportal, e 
f in caſe of the. King. 1 5 j 
« Lit. 21. A Rent-Charge © is where a ; Man by Deed makand his Eſtate over to 
2 Black, Com. . in Fee, or. by Gift in Tail, the Remainder over in Fee; or a 


1 [oft 143 b Leaſe for Life, "Remainder over in Fee; or any other Grant where the: 


_ whole Eſtate paſſeth, and. by. the fame Deed reſerveth to him and his 
Heirs a certain Rent, and that if the Rent be behind, it ſhall be lawful. 
for him and his Ileirs to diſtrain. Such 4 Rent is called a Rent. Charge. 


becauſe ſuch Lands are charged with ſuch Diſtreſs by Force of the Writing 
only, and not by Common Law, as in the Caſe of a Rent-Service. It 
muſt be a Conveyance i in Fee either in Poſſeſſion , or Remainder, or a Grant 
of the whole Eſtate, to make a Rent-Charge ; for the Reverſion is not to 


be in the Feoffor, as is requiſite i in a Rent- Service. Allo, if one ſeiſed 
«Lit. 218, Of Land * grants by Deed. an yearly. Rent iſſuing out of it to another, in 


r Inſt. 144 2. Fee, Fee-tail, for Term of L ife, or Years, with a Clauſe of Diſtreſs, ſuch 


Int. 147. a, Rent i is a KRent- Charge. And if one ſeiſed of Lands in Fee binds his © 


Goods and Lands for the Payment of an yearly Rent, this is a good Rent- 


Charge, with Power to diſtrain. 80 that a Rent Gharge may be either 
by Reſervation or Grant. 


Lit. 217 _Rent-Seck * (Redditus 28 18 where a Man Tas Deed mäketh over 


411 83277 bis Eſt Eſt tate Rest and reſerveihß to him and his Heirs a certain Rent, 
235,230. Of. grantet 


bogs N Years, without ang Clauſe of Diſtreſs in the Deed. Now he can- 
; not 


a Rent iſſuing out of his: Eſtate in Fee, Fee- tail, for Life, 


een 


„ 
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not diſtrain, becauſe no Diſtreſs is incident to it; but he may have 

other Remedy when he hath had Seifin of it. And becauſe he cannot 

have a Diſtreſs, it is called a dry Rent ; there being no Reverſion, or 

particular Charge to enable him to diſtrain for it. But if the King * :xay.to4.a, 
hath a Rent-Seck, he may diſtrain for it. [See 4 Geo. 2. ch, 28. | 
which gives Remedy by Diſtreſs for all Rents, that have been paid with- 
in twenty Years next before the making of the Statute, or that ſhall be 
afterwards created. | a e | 


To theſe three Sorts of Rent may be added a Rent reſerved upon a 


Leaſe at Will, called * Rent diſtrainable of Common Right, Alſo a Man . luft. 141. b. 


may have a Rent iſſuing out of Land by Preſcription. And there are , 5. 144. a. 
k other Rents (tho' not properly called Rents) reſerved by Contract or «Lit. 345. 
Deed, which creates them with Clauſe of Diſtreſs without a Tenure, 1 Inf. 213. 
| againſt the natural Courſe of the Law, as in Common Practice. Such © 
Rent is rather a Penalty of an annual Sum in Groſs. But Note, That 
in all Caſes by late Statutes hereafter-mentioned, a Landlord may diſ- 
train for his Rent upon any Contract. So that J do not underſtand the 
great Uſe now to be made by diſtinguiſhing upon theſe ſeveral Kinds of 
Rent as to Diſtteſſes. PUTS WER e e e ü 
Tou will often hear of Fee-Farm Rent, Quit. Rent, Rack-Rent, Old- 2 Black. Com. 
Rent and Vnproved- Rent. 2 A Fre-Farm Rent (Feodi Firma) is where 13. 
Land is held of another in Fee, for ſo much Rent as it is reaſonably 0 Rep. 38. 
worth, or at leaſt to the fourth Part of the Value. Quit. Rent (or Mhite- 1 Inſt. 143. b. 
Rent, becauſe paid in Silver; or Quiet-Rent, becauſe upon Payment the 2 Int. 19, 44. 
Tenure is quiet, quit and free for that Time) is a certain ſmall Rent, 
Payable yearly by the Tenant to his Landlord. The Tenants of moſt 
Manors pay ſuch a ſmall yearly Rent. Rack-Rent is ſuppoſed to be the 
full yearly Value of the Land, payable by the Tenant for Life, 
Years, Cc. Old-Rent is that yearly Rent, which was always paid, nei- 
ther more nor leſs, the Tenant being ſuppoſed to have a good Bargain, 
Improved Rent is where the old Rent has been raiſed, or where an Im- 
provement has been made of the Rent. Here Purchaſers are more cau- 
tious, than where Lands are let at the old Rent, e . 

2. Concerning Payment of Rent, it is to be obſerved, that Money 
given as Parcel of the Rent by way of Seiſin ſhall not be abated out; Black. Com. 
of the Rent; or that if Money is given as Payment of the Rent, or as 230. 
Parcel of it, it ſhall not be applied to the Payment of any other Debt, ft. 315. a. 
as for Wares ſold, &c. by the Receiver; for the Payment is to be in that 


Manner, which one would pay it; and not according to the Words of e; rep. 117. 


the Receiver how he would accept it; that is, if the Debtor ſignify for 1 Cro. 68. 
what Purpoſe he pays it; © for otherwiſe it is ad modum recipientts, © Bramftonv. 
If one ſeiſed of Lands in Fee maketh a Leaſe of the ſame Land for Bolas in Chan. 

ten Years, yielding to him and his Heirs a yearly Rent of twenty Pounds 1 7 * 

at the Feaſt of St. Michael, or © within one Month after ; if the Leſſor 10Rep. 127. 

dieth between the Feaſt of Sti Michael and the End of the Month, the. $2959.25 

Rent muſt be paid to the Heir as incident to the Reverſion, (and not to 

the Executors as' where Rent is due and behind,) becauſe this was not 

due until the End of the Month. So the Rent muſt be paid to the Heir, if 
the Leſſor dies before any fix d Day of Payment. If the Leſſor dies upon 

the Day of Payment, if the Rent is unpaid, the Heir ſhall have it: For the 

Rent is not due till the laſt Minute of the natural Day. * But if it be 10 Rep. 127: 

paid that Morning, before the Leſſor dies, his Executor ſhall retain it * VP 

againſt the Heir, but not againſt the King: [It ſeems to be the better 
Opinion, 
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Opinion, that if the Leſſor dies before Sun-ſet on the e Day of Payment, 


the Rent unreceived does not belong to bis Executor, but to his Heir, or 
to him who takes the Eſtate; but if he dies after Sun: ſet, tho beſore 
twelve at Night, the Executor ſhall have it, as having become due and 
Pr. Ch. 5 5 5. yable i in the Feſtator's Lifetime .] If the Leſſot lives to the Day af 
1 Pahmezt, a Payment before the Day appointed, is in Law; a Payment 


at the Day ; and a Payment at another Place is as, good, as if received at | 


the Place limited in the Condition. If one ſeiſed in Fee lets Lands far 

certain Years, and referves a,Rent to himfelf, not to him and his Heirs, 

the Rent ſhall determine. by his Death, if he dies within the, Term. If 
2 Toft. 47. a. he reſerves a Rent * generally without ſhewiog to whom it ſhall. g0, it 
214-2.” ſhall £0 to his Heirs. If he reſerves it to. himſelf or his Heirs, it is void 


222 as to the Heir. It he reſerves, a Rent to him and his Aſigus, the Rent 


1 Ventr. 161. ſhall determine by his Death, becauſe the Reſervation is good only, du- 


2 Lev. 13. 


ring his Life. So if he reſerves a Rent to him and his Executors, it (hall 
End by his Death ; becauſe the Heir hath the Reverſion, and the Rent 
is incident to the Reverſion. , But it has been reſolved, that a Rent re- 
ſerved to the Leſſor, and his Executors and. Aſſigns, during the Term, 


ſhall go to the Bir” becauſe the Rent after the Deceaſe of the Leſſor 


a Plowd. 167. comes in Lieu of the Land, which had. deſcended to the Heir. 2 But if 

inſt. 47. a. the Rent is reſerved to the Leſſor, his Heirs and Aſſigns, then the Af- 
N of the Reverſion ſhall joy i. for the Rent is zecke to the In- 
heritance. 


If a 7557 is made for Years, yieldiog lo: Rent, at the Feafis- of 


Se. Mic gel, and the Annunciation, of our Lady, or within twelve Days 


after every of the ſaid Feaſts, upon Condition, that if the ſajd Rent be 


b10 Rep 129 not paid within twelve Days after any of the ſaid Feaſts b, . Days of 


Payment thereof, that then the ſaid Leaſe ſhall be void; the Tenant or 


Lege, as to the Preſervation of his Leaſe, has twelve Days after the 


twelve Days to pay the ſaid, Rent; for the twelfth Day after the Feaſt 
was the Day of. Payment. But if the Clauſe in the Leaſe had been, that 


if the Rent is behind for the Space of twelve Days next after either ot 


the ſaid Pealt⸗ days of Payment, Wat Gen, &c. Hare the, Tenant hath but 
twelve Days allowed him. 


If a Tenant for Life lets a Lil for a certain 4 3 of Yours, if he 


1 /o hong live, the Rent to be paid at the four moſt uſual Feaſts in the 
EY Year; if the T enant for Life deth before a Quarter-Day, or Day of 
10 "= Payment, © the Tenant is diſcharged of the Rent for that Quarter by the 


127, 129- Act of God, And Equity would not apportion it. So a Parſon made a 


1 Wms. 392, 


179. Leaſe for Years, rendering Rent at the Feaſt of St. Michael, or within one 
Prec. Ch. 355. Month after, and the Parſon died ten Days after the Feaſt of St. Michael, 


and was barred of his whole Rent, | becauſe he died before the Rent was 
due. If a Tenant for Life dies but an Hour before the Day of Payment; 


there can be no Rent due to him. Therefore, thoſe that have Eſtates only | 


for Life, would do well to divide the Rent, and maks it payable weekly or 
monthly, tho' they receive it but Half-yearly, He. og; eſſe let them have a 
Covenant in their Leaſes, to oblige their Tenants to pay to their Executors 
for ſo much of the Profits as they ſhall receive, in Proportion to the Whole 
Rent, in Caſe the Landlord or Leſſor ſhould die before aby Day of Pay- 


ment. There can be but little Loſs by a weekly or monthly Reſer- 


vation. Otherwiſe without this Cate the Tenant may receive the Pro- 
fits of the Eſtate, and detain the W too, by quitting the Eſtate Wy 
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lord to pay him. 


reſerved upon 4 Leaſe for Nears. 


-—— _ — — * 


Cnar. 2. | Laws of England. =. 


* 
8 


the Death of his Tainted, who did not live till the Rent was due; by 
this Way barring thoſe in Remainder and Reverſion of the Rent, becauſe 
he hath tak en Care not to be their Tenant at the Day of Payment. This 
has been often done by the Tenants of Biſhops, Deans, Archdeacons, 
Prebendaries, Parſons, Vicars, Widows endowed by Common Law, or 
having Jointures in lieu:of Dower — to the Statute, for want of 


due Care and Foreſight. 


But now theſe Inconveniencies are remedied; fot by 11 Geo. 2. ch. 19. 
Where any Tenant for Life happens to ate before or on the Day on which ary 
Rent was reſerved or made payable upon any Demiſe or Leaſe, which deter- 
mined on the Death of fuch Tenant for Life; the Executors or Ad- 
miniſtrators of ſuch Tenant for Life may, in an Action on the Caſe, recover 


from the Under-tenant, uf ſueb Tenant for Life dies on the Day of Payment, 
the Whole, ar , befor e fuch Day then a Proportion, of ſuch. Rent, accord- 


ing to the Time ſuch Tenant for Life lived of the laſt Year, or rar ter of a 


Year er other Ti im in which the of ape Rent nas growing due, making Juſt 
| Allowances,” 1 


It a Rent i is aire upon a Leaſe foe Years of Lands at the four uſual * 5 Rer. 97 


Feaſts: in the Year, the Leſſor ſhall have an A#:on of Debt after the firſt R 10 Rep 17 * 


Day of Failure, becauſe the ſame 1 isaccounted in Law a Reſervation cf Par- 292. b. 


cel' "of! the Profits of Land. So that every Quarter's Rent is a ſeveral * 1 Ventr, 
Debt. © Thas on a Covenant, or Promiſe or Recognizance to pay a hundred 7% 


Pounds at five ſeveral Days, an Action lies after the firſt Default. Yet if 57 = 17 


one leaſeth a Stock of Cattle, or other * perſonal Goods, and the Rent 1 Loft. 292 b. 
is to be paid at ſeveral Days, the Leſſor muſt tarry until all the Days are * 2 395, 


471. 


expired, becauſe it is all but one perſonal Contract. And ſo it is of a 44 Rep. 94, 
Bond or Contract for Payment of * ſeveral Sums of Money. Note, a 5 RP: 8. 


* 1Toit, 47. b. 
Diverſity between real and perſonal Contracts, and between Debts * and Sh = W 2 


: Covenants or Promiſes. | F Rep. 81. 


When one is to pay Rent at a certain Day, he bath all that Day until 12 ep el Oli 


Night to pay it, s but ſo that the Receiver may ſee to tell it. And when ęatiors, ch. 3 


a common Perſon appoints ® no Place of Payment of his Rent, the Law et 


| appoints it to be upon the Land; but in Caſe of the King, the Payment ; EIT IN 


ons, B. 4. 
muſt be at the Exchequer, or to his Receiver. If a Man is bound in ch. 4 poſt. 


an Obligation to pay his Rent at a Day, F he muſt ſeek out his Land- ; Rep 114. 


Rep. 72, 
By 8 An. ch. 14. An Action of Debt may be brought for Rent reſerved po ED 
upon a' Leaſe for Life or Lives, in the ſame Manner as in tbe Cafe of Rent J ey 8 
79. 
[See 18 El. cb. 6. Concerning Rent in Corn payable to Colleges, &c. See 


alſo of an Aquittance, poſt, cb. 3. 


3. Acceptance, is as it were an Agreement unto ſome Act done be- 
fore, which might have been avoided, if ſuch Agreement had not been. 


So Acceptance of a next Rent due at a Day © afterwards, ſhall bar one to * 3 Rep. 64, 


enter for a Condition broken before by Reaſon of the Non- payment of 65 K 


the Rent, becauſe he now affirmeth the Leaſe to have Continuance, 1 Cio, 528. 


which he might have avoided, had he not accepted the Rent. So a Di 


_ Zreſs affirmeth the Continuance of the Rent in ſuch Cafe. But if the Rent 
Vas due before, and thereby the Condition broken, one may receive that 


Rent, and yet re-enter. And if he accepteth ' Part of the Rent, he lag. 
may enter for a Condition broken, and retain the Land until he hath 
the whole Rent, If there is a Leaſe for Years rendring Rent with Con- 
dition, that, if the Leſſee %s his Term, the Leſſor may re-enter, the 
Leſſee afligneth, and the Leſſor receiveth the Rent of the Leſſee, not 
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n 3 Rep. 65. hearing of the Affignment, » or notilgving Notice 0h 1 it, be 1185 ee 
eee notwithſtanding the Acceptance, of the Rent. | 


r 


an — 
— — . — 


5 Cro. 334, If a leſs Sum is paid in Satisfaction of the Whole, this cannot be: 1 
1 Satisfaction for the Whole, . unleſs acknowledged to be ſo by Acquittance W 
5 11). under Seal. And ſo when a Contract is made by Writing to do any col- 2 
o Rep. 78. 79. lateral Act, it cannot be altered Without Writing. = 
"+. 5 - Note, that where an Eſtate or Leaſe for Y7ars is a ipſo fatto void, _ 
ny 45. b. by the Condition or Limitation, no Acceptance of the Rent afterwards = 
214. b. can make it have a Continuance: Otherwiſe, if it is an Eſtate only void- 1 
"Ry 5 58 65 able by Entry, tho! it is ſaid, it ſhall. be zpſo facto void, as if it be a 3 
64, . Leaſe for Lyfe, or an Eſtate of Hreebold; for an Eſtate of Freehold can- kh SY 
11 Rep. 79. nog begin or end without Ceremony. Here Acceptance of the Rent due - 


at a Day aſterwards, ſhall bar the Leſſor of his Entry, For this void- 21 
able Leaſe may be afticmed, by Acceptance of the Rent, and neglecting 1 
to re- enter. But as 0 Entry is. required upon a Leaſe, for Years, it is =_ 
utterly void, 1 ſuch is the Condition, and cannot be made good by Ac- 

ceptance of the Rent. So if a Parſon, Vicar or Prebendary, makes a 

| Leaſe for Vears rendring Rent; and dieth, tho' the Succeſſor accepteth $4 
the Rent, it is not good for the Leaſe was vid by his Death: Other- = 
wiſe of a Leaſe for Life. The Acceptance of Rent by the Maſter of EY 
an aggregate Body, ſhall, not hurt the aggregate Body where the Leaſe. 3 

See of Leaſes, is Void. If Tenant for Life leaſeth Lands for Years and dies, the Leaſe. E 


ch. z. pol. is void. And tho! he in Remainder accepts the Rent, it is void. So 8 
ob Tenant i in Dower leaſeth for, Years and dies, and the Heir accepts. the 
| bTermsof Rent. But if a man and his Wife, ſeiſed of Land in Right of the 35 
8 Ac- Wife, make a Leaſe by Deed reſerving Rent, and the Huſband dieth, 1 
1 if the Wife accepts the Rent, after $96: fame was | ag to b her, che = 
| Leaſe is thereby affirmed. e : = 


. Of Demand and Bonde of 3 | ; 
"Is behoveth all Perſons that would re- enter upon their T e to 
1 make a Demand of their Rent, and it behoyeth Tegants to tender heir 


202. a. Rent to prevent the Re- entry. IT 

3 Max. 1. A Demand is a Calling upon a Man for any Thing dans It 5 is 4 two⸗ 
a8 Rep. 153, fold, expreſs or implied. Expreſs when one btingeth an Action for bis 
154. Rent, Sc. Implied, is done without any Words, as by Entry into the 


e Land, Diſtreſs for the Rent, &c. A Demand muſt be in Perſon, or by 
lawful Attorney, in the preſence of Witneſſes. If one is to bring an 
Aſſiſe, or diſtrain for Rent, after Demand to be made, he ought 
Lit. 233. to demand the Rent upon the * Lando out of which the Rent is iſſuing. 
r Int, 153. a. But if there is a Houſe and Land, a Demand at the Houſe or Land is 


3 5 x & = SA £4 £7 EI 2 
As * e 7 e 
e en me 8 


15 Reg. 28, ſufficient ; and it need not be demanded at the very Time it is due, but 
29. at any Time after, whether the Tenant be preſent or no. But obſerve 
(53 6: he that in Caſe of Re entry for Breach of a Condition tending to the De- 

J 


201. b. ſtruction of the Eſtate, he that would enter for ſuch Breach, A ; Ti 
r laſt. aol. b. Demand the Rent. 2. Upon the Land, if there is no Houſe. 3. IE 
* . there is a Houſe, at the Fore-Door, the moſt notorious Place. It i 5 88 
material whether any Perſon be in the Houſe or no. So if a Feoffment 
is of Wood only, the Demand muſt be at the Gate of the Wood, or 
other moſt notorious Place. 4. If the Appointment is at any other Place 
from the Land, the Demand muſt be at that Place. 5. The Time of 
Demand muſt be certain, that the Tenant may be there to pay the Rent. 
The laſt Time of Demand of the Rent, 1s ſuch a convenient Time be- 
fore the Sun-ſetting of the laſt Day of Payment, as that the Moncy may 
be 
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CHa. 2 Laws of England. 185 


— 


7 be numbered. ' The Leffor, or his ſufficient Abtorticy, muſt remain 

on the Land the laſt Day on which the Rent due is to be paid, until | 
it be ſo dark that he cannot ſee to tell the Money. © > And if the Money ! Lit. 233. 
is not paid (whether the Tenant is abſent or preſent)” this is a Denial in aft 153. b. 
Law, tho' there are no Words of Denial. One may reſerve a Rent on a Lit. 32. 
Condition, that if the Rent is behind he ſhall re-enter, and hold the Land 1 Iuſt. 203. a. 
till he is ſatisfied or paid the Rent behind. In this Caſe if the Rent is 
behind, or all or Part unpaid at the Day, he may re-enter. But when 
the Feoffee pays or tenders on the Land all the Arrears, he may enter 
again. For the Feoffor has only an Intereſt, not the Freehold; to take 
the Profits in the Nature of a Diſtreſs. Here the Profits ſhall not goin 
Part of Satisfaction of the Rent. Otherwiſe, if he 10055 to hold the 4 
till he was paid by the Profits 7hereof. nk 

In the Caſe of the King a Demand is not beerkry. But if the King b 4 Rep. 73. 
grants over the Reverſion of his Leaſe to a common Perſon and his Heirs, 5 Rep. 56. 
he in the Reverſion ought to make a Demand upon the Land, Sc. 

[By 4 Geo. 2. ch. 28. The Landlord, who hath Right of Re-entry for 


Non- payment, may, in Cafe of Half a Mars Rent Being in Arrear, de- 
liver a Declaration in EZjectment without any actual Demand or Re-entry.] 


A Demand of Rent cannot be made by a Bailiff upon Condition of 


Re- entry. When any Sum is to be forfeited e Nomine Pane for Non- , Rep. 28. 


payment of the Rent at the Time, &c. the Demand of the Rent ought 2 Inft. 89. 
to be preciſely at the Day in reſpect of the Penalty: And if there is a Hob 82,133. 
general Obligation for the Performance of Covenants “, it doth not alter 4; Cro. 76,77. 
the Nature of the Rent; but it 58 105 to be demanded, 1 e 1 Roll, Abr. 
the Obligation, 1 om 

2. A Tender is an Offer to pay the Rent. x It ay: be of Money in luft. 211. a. 
a Purſe or Bag, without telling the ſame. For it is the Duty o of bim * 
who is to receive it, to put it out and tell it. But a Tender of Rent 


muſt be of the whole Rent without Deduction of | Taxes, &c. (for Stop- 
page is no Payment) unleſs it is agreed to be otherwiſe," 5A Tender 6: Indi. 202.97 

upon any Part of the Land or at any Time of the laſt Day of Payment, 
ſaveth the Condition for that Time, tho' the Landlord refuſeth it. 


This is the ſtrict Law concerning Demand and Tender of Rent, But 


by Agreement theſe Niceties are uſually prevented, either by Covenant to 


pay on Demand in Writing left at fuch a Place, or abſolutely by Cove- 

nant to pay at ſuch a Place, on ſuch a Day, ® Without Demand. u; Rep. 40: 
2 TO may be a Diftreſs for Non- payment of Rent. Therefore . 

enquire, 1. What is a Diſtreſ. 2. For what one may diſtrain. 3. 

What 7 Ae may be diſtrained or not. 4. How it nay be made, | 5. 

Of Replevin and Reſcous 

1. A Diſtreſs (Diſtrictio) isa Thing foukd apon the ſame Land, and i Terms of 


taken for Rent behind, or other Duty, or for Damage-feaſant, (5. e.) the Law, v. 


K Diſtreſs. 


Damage done, tho” the Property: of the Thing belongeth to a Stranger, ©7117 . 


A Diſtreſs is either femte or infinite. Finite is that which is limited by Law Bu fee below, 


how often it ſhall be made, to bring the Party to Trial of the Action, 11 Geo. 2. 


as once or twice. Infinite is without Limitation, until the Party ap- Irn 


pears; as againſt a Juror that refuſeth to appear. Sc. But I: am [peaking the Law, v. 
of a Diſtreſs for Rent. Therefore, | Diſtrictus, 
2. For what may one diſtrain ? | 
A Landlord may diſtrain of common Right for Rent: Service, Hh all r. & Stud. 
Manner of Services certain, or for a Rent reſerved upon a Gift in Tail, Dial. 2 ch. 9. 


Lraſe for Life, or Years, or at Will, tho' there be no Clauſe of Diſtreſs METZ 6 
3 | in 205. a, 
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tho' the Dilteſ is reſerved, if the Rent is Zebind on unfaid for 
ten Days, after the Day of Payment, yet the Leſſor may diſtrain = 


next Day after it is due. For the Words are affirmative, and cannot tes 


ſtrain hat which is of common Right, But a Man may not dillkainur 


»Bat fee be- Rent after the Leaſe is expired a. One cannot diſtrain upon a Feoffmant 


. in Fee for Rent, unleſs. a Diſtreſs is rxprelly. relieved | in the Peed ; nor 


b Dr. & Stud. for * Debt, Treſpaſs, &c. 


L632 gr 


Dial. 2. ch. 9. If Leſſee for Years aſſigns his Tam: = 8 e for Ponte ; 


Will. | 
Da” there are two Ways of creating a Rent; the Owner of the Land ei ther 


pl. 39. grants a Rent out of it; or grants the Land and reſeryes the Rent: IThere 


is no ſuch Thing as 4 Rent-ſeck, Aento( eee or eee Mun 
out of a Term for Years. Aeli e 


Law cdi. 3. A Diftreſe may be of ſeveral 7 nn bagt not af all Tigges. A 


* % Property is in ſome 


trelles, ke per. Di iftreſs taken e for Rent mult he, 1. Of a Thing whereof, a,, v4: 127 
Te” either Seeger Hecial, there ſore Leger 
Inf. 47. Conies, and Things Fera Nature As diſtrained.,,; But, ę. Wh hit 


a. & b. 


ben Abe, Ode i8 riding on a Horſe, or hath an Ax in his Hand catting.down;vV ov, 


666, 667. or when one carries any Thiog about him, theſe cannot bg diſtrained. Ez 


See ch.. a Horſe with the Rider on it may be diſtrained Danggecſeg/e, and 


ey bid. 422. led to the Pound with the © Rider upon him. re. 3. Nag 1 2 fi 


440 that are in Trade, ſhall not be diſtrained, for Rent; 3 as a Hors that is Hager 
*r Inf. 47. ing in a Smith's ſhop ſhall not be diſtraineg, tor the Rene 0 dhe s hog not 

a Horſe in an Inn, nor Materials! in a Weaver 8. 80 aylar's, Shag, far. 
making Cloth or a Garment, nor Sacks 0 Hf FAR of; Meal in a Mili, for 
the TT thereof. For the common Pre umption "WM that | ſuch, I 'hings 
belong not to the Smith, Sc. but to others. For this Reaſon a, Horſe, &c. 
put out to Paſture by Way of Agiſtment (becauſe it is preſumed to. be-, 


long to the Owner of the Ground), may be diſtrained. If he is put in but 
«1 Ventr. 50. for a Night by? Leave of the Leſſor and Leſſee, yet f the Leſſor may di- 
2 Danv. Abr. ſtrain him. Goods in Fair or Market ſh II, not be diſtrained, for they 


Fig pm are brou 5 thither for the Good of the Þ ablick. But if they are deiy- 


ing to Market, and by the Way they are put into Paſture, other wiſe. 
Utenſils and Inſtruments of Trade, or Tools of one's Profeſſion, cas 


» 1 Taft, 47. not be diſtrained. 4. 5 Nothing hall be diſtrained , for Rept that 


a. & b. 
r Noll. Abr. Cannot be rendered again in as good a Plight, as it was at the 1 ime of 


„ the Diſtreſs taken. So Victuals cannot be diſtrained, and formerly (un- 


til 11 G. 2. ch. 19.) Sheaves or Shocks of Corn, or Corn growing. But 


for Damage-feaſant they may be diſtrained. Carts with Corn may be 


diſtrained, for they may be ſafely reſtored. For this Reaſon Money in 
a Bag ſealed may be diſtrained, not if out of a Bag, 5. Beaſts belong 
ing to the Plough, or Beaſts of Hufbanary (Averia Caruce) or bheep, 
21 Ventr. 36. or Horſes joined to a Cart with a Man upon it, (but both Cart and 


x Sid, my ; 4 
id 74 lc Horſes may, if a Man is not upon the Cart, and the Horſes may be ſe- 


385. vered from the Cart loaden with Corn) ought not to be diſtrained | 1 If 


there are other Beaſts or Things beſides which -may be diſtrained. But 
for Damage-feaſant all theſe may be diſtrained. And indeed this Order 
is ſeldom obſerved ; for Tenants are-forced to. ſubmit to the Pleaſure of 
their Landlords, becauſe the Remedy would be worſe than the Diſcaſe. 
r 1 lat. 47, 6. © Furnaces, Ge. fixed to the Freehold (tho the Tenant might remove 
a. & b. them as his own during the Term) Doors upon the II. INges, the Win- 
12Saund. 290. dows of the Houſe, cannot be diſtrained. Jo: ' Beaſts of a, anger that 
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eſcape into the Landlord's Ground may be diſtrained for Rent, tho' they 1 Ld. Raym. 

have not been Levant and Couchant, i. e. tho” they have not been in the 169, 308. 

Ground for a good Space of Time, or ſo long as to have laid down and roſe * 

up again to Feed. .] Otherwiſe if the Tenant of the Land is in Fault, 

in not keeping up his Mounds, by Reafon whereof the Beaſts come upon 

the Land. %ͤ˖ͤ 8 R 

By 7 Ann. ch. 12. The Goods of an Embaſſador or other publick Mi- 

miſter, or of his Servants, ſhall nat be diftrained : Tf fo, the Diftreſs is void, 

2 [But this Act does not relate to Diſtreſſes for Rent, and does not ſay the 

1 Diſtreſs ſhall be void, but that all Writs and Proceſſes, whereby their 

3 Goods may be diſtrained, ſeized, Sc. ſhall be void. wth 67 

- 4. How muſt a Diftreſs'be made? VE e e 

=_ A Dilſireſs muſt be made on the Land or Premiſes, not when the 

T4 Goods are removed from the Premiſſes. [But ſee the Statutes .] 1 

If Lands let by one Demiſe lie in * ſeveral, Counties, one ay diſtrain 1605 48 

in one County for the whole Rent. But where the Demiſes are diſlinct 2 Str. 1040. 
b there can't be a joint Diſtreſs for both Rents. One cannot break open RE ; = 2 
e Gates, or throw down an Incloſure, to take a Diſtreſs. He may enter cont, by Scat. | 

the Tenant's Houſe, if the Doors ate open, otherwiſe not. 11 Geo. 2. 
A Diftreſs muſt be made in this Manner. A Diſtreſs taken by one or #92 

his Bailiff or Servant, of Ave Cattle for Rent arrear, Cc. may be brought OS. 47. b. 


do a common Pound within three Miles in the ſame County; or arge 8 
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Z lord may keep it in an open Place in his'own Ground, or the Ground of 

7 another by his Conſent ?. If the Cattle are kept in a common Pound, the ne. 
9 5 Landlörd need not give Notice to the Owner to feed them, but the 
Ok B totals Notice it b Peri” If they art Kept in any other oper 


Place, he muſt give Notice to the Owner, that he may give them Food; 
and then if the Cattle die for want of Food, he that was diſtrained ſhall 
bear the Loſs, and the Landlord may diſtrain again for the ſame Rent or 
Duty. Both theſe are Pounds aver? or open, tho' there js a Difference 
as to Notice of giving the Carfle Fo6d. One may alſo impound Carle 
in a Pound covert or cloſe, as in fome Part of one's own Houſe, &c, but 
then the Cattle are to be fed at the Peril of the Landlord without an 
Satisfaction for it. He that diſtraineth Cattle cannot f work them, or uſe ' * ©'*: 148. 
EZ them, unleſs for the Benefit of .the Owner ; as by milking a Cow di- - 
8 | ſtrained, &c. for he hath no P operty in them. But Cattle taken in 
| ioo GS: AM 3 he bg G3: ft, $$ B03 wands o RL Ho | ., 4. 
When one takes a Diſtreſs of dead or“ inanimate Things, as Houſhold ch. 4.5.9. 
| Goods, BZ" They mut be ip unden in x Houle”. or Sher Pound Cs. fe . 
vert within three Miles in the ſame. County, For if they are put in a . 47; b. 
i Pound overt, and damaged or ſtolen, ee t anſwer for them ; 
H as he muſt anſwer, if he himſelf dgth any Harm to them, or to any « gu fe we 
Wd other Diſtreſs 5 : | | : 


F 5 TO OCT TT WITTE IL IS . ſeveralStatutes 
A Diſtreſs for Rent cannot be in the * Night ; otherwiſe for Damage- below. 
feaſant, leſt the {YE ſts eſcap 5, before they are taken, {See 9 Ed. 2. ch. 9.] 7 Rep. 5 oe 


. 1 


I. A Replevin, (Replegiare, d Re and Plegiare; | to re- deliver upon Lat. 145 b. 
Pledges or Sureties) is 8 7 and granted upon. a Diſtreſs, and is a Joh... 
| Re-deliverance of it, that the Thing diftrained may remain with the firſt Law of Diſ- 
Poſſeſſor, upon Security given by him, to try the Right with the Di- _ and 
ſtrainer, and to anſwer him in a Courſe of La. 7 --; v8 
2. a Refcous (from Reſtourrer, Recuperare) is a Reſiſtance and a Reſ- ch. 4. f 9. 
cuing of any Thing (or of a Perſon arreſted) and procuring an Eſcape F. 133 
3B eee aga inſt 3 Black. Com, 


146, 12, 170. 
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"An Infirute of, the. | Book II uh 


br Inſt. 47. b. 
160 b. 161. a. 
4 Rep. 11. 


ct Inſt. 47. b 


9 I Inſt. 16 1. A. 


may make freſh Purſuit, and diſtrain them. [See 8 Ann. cb. 17. and 11 
Geo, 2. ch. 19. pot. Otherwiſe for tNemage-Feaſang x for: the Diſtreſs 


e OY 160. b. 
2Inſt. 107. 
8 Rep. 147. 


fo Nep. 76. 
8 Rep. 147. 
2 Inſt, 107. 


5 Rep. 76. 
g I Inft 56. b. 


2 Inſt. 107. 
28tr. 851. 


againſt Law. T here muſt de a Diſtreſs or an Fay or if 8 cannot 


be a Reſcous. If a Diſtreſs is taken“ without Cauſe, as. where no Rent is 
due, or where one diſtrains out of his Fee; or (if! in his Fee). i in the High- 
way; or diſtrains Averia Caruce, where there! is a a ſufficient Diſtreſs be- 
fides ; ; of if the Landlord diſtrains any Thing, that is. not diſtrainable, 
one may make Reſcous. This may be done by the Tenant, when any 
Thing of his is wrongfully diſtrained; or by a Stranger, when his 
Goods are diſtrain'd without Cauſe, &c.. If the Diſtreſs: was made upon 

good Cauſe, the Owner cannot reſcue, them, as they are going to the 
Pound. And tho' the Diſtreſs was without Cauſe, yet if it is impound- 
ed, the Owner cannot break the Pound and take away the Diſtreſs, 


If he doth, the Party diſtraining may.. have his Action, and. re-take the 


Diſtreſs where. ever he finds it, and impound it again. But in Damage- 


Feaſant, if the Pound Door. is unlock'd, the Owner may take them out, 


If the Cattle diſtrained, as they are dripipg to the Pound, go into the 
a Houſe of the Owner, and the Owner 155 not deliver them upon. De- 


mand, it is a Reſcous in Lay, for there is a Reſaous in Law as well as 


in Deed. II he Landlord comes to diſtraig Cattle, which he ſeeth upon 


the Ground, and the Tenant, or any. other (te prevent the Landlord . 


from Diſtraining) drives the Cattle off the Ground; yet the Landlord 


muſt be While Damage Fraſant. 
If the Owner of the Cattle © before Diſtreſs tenders 2 Rent, 1 a Dir 


1 2 


treſs is afterwards taken, it is wrongful, and he may make Refrous... Buy 
if he tender after Diſtreſs, and before the Impounding, the Owner can- 
not reſcue them; for the Taking Was lawful, tho' the Detainer is wrong- 


ful. A Tender after the Impounding, makes neither the one nor the o- 
ther wrongful for then it cometh too late. The ſame. Law for Damage- 


Fraſant, if before the Diſtreſs there is a Tender of ſufficient. Amends. And 


in Damage-Feaſant the Party may tender Amends, before the Cattle are im- 
Per Nen ; and then the Detainer is unlawful. [See 21 J. 1. ch. 25. 


or Relief of Patentees, &c. of Crown Lands and Dutchy Lands, Ge. | 


in Caſes'of Default for Non-payment of Rent, Ge,] 


A Tender of Amends to a Bailiff is not good, for he cannot deliver 


the Diſtreſs once taken. [See 2 W. & M. ch. F. inſra.] 


1 
+? 


e If a Landlord diſtrains two or three Oxen, &c. fog twelve "Ng or 


ſuch ſmall Sum, and the Owner brings a Replevin, and. the Landlor 


avows the Taking of them for the Twelve-pence, Se. Ahe Landlord 


ſhall be fined, and the Party may have his Action on the Statute; pro- 


vided there was other Diſtreſs upon the Land holden of leſs Value. [See 


52 H. 7+ eb. 4. againſt unreaſonable Diſtreſſes, ] 


By 52 H. 3 ch. 15. None (except the King) ſhall take a ' Diltreſi. out 


2 of his Fee, or in the ade 5 Highway, or in the common Street. See 3 Ed. 
1. 4h. 16. and 17. a 


See 32 H. 8. ch. 37. For Recovery of Arrearages of Rents by et . 
cutors and Ali ren; and by the Huſband for Rent due in the Right 


and Life-time of his Wife; and the Remedy for Rent, where the Eſtate 
was for the Life of another, | that is dead. For the Expoſition of 8 


AR, 1 Toft. 162. 4. & b. 


By 1 & 2 Pb. & M. ch. 12. No Diſtreſs of Cattle - ſhall be driven Py of 


- the Hundred where it 15 taken, except fo a Found: Overi Within the ſame Shire, 


1 | 5 
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not ako three Miles diftant from the Place, ' where it was taken, nor hall 
it be impounded i in ſeveral Places, in Pain of five Pounds and treble Da- 
mages. And uo Perſon ſpall tale above four Pence for Impounding, under 
the like Penalty, any Preſcription notavitbſtanding. 

| See 22 Car. 2, cb. b. 22 C 23, Car. 2. ch. 24. 10 Ann. ab. 18. can- 
cerning Fe- Farm Rents ſold by the Crown. e 
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Thus the Matter of Diltreſſes ltood at the ungen Love: ad under 
the old Acts of Parliament,” But now there ate four excellent Statutes 
for Recovery of "Rents by Piſtreſſes, (viz.) 2 W. & M. Seſſ. I. ch. 5. 


7472 
2 
2 
. ; 

+} 1 8 
1 


2 8 Ann. ch. 14. 4 Geo. 2. ch. 28. and. 11 Geo. 2. cb. 19. which have [ 
9 . greatly altered the Common Law, and baue rezulated the Method of 
8 | taking Diſtreſſes. 
2 At the Common Law no Sheaves or Docks of Corn, or 'Corn looſe, or in 
N the Straw, or Hay in any, Barn or Granary, or upon au Hovel, Stack or | 
F Rick, could. be diſtrained for Rent. But, 
5 by 2 W. & M. ch. 5. I. ſhall be lawful 7 * for . 28 
Þ rear any ſuch-Sheaves, &c. and to lock up and detain the ſame in the Place, 
5 (for they cannot by Virtue of this Statute be removed, but muſt be ſe- 
6 cured upon the Land) where they ſhall: be found, Ard, 
1 By 11 Geo. 2. ch. 19. I. ſhall be lawful to take and ſeize a a Di 
5 treſs, for Rent, any Cattle or Stock of the Tenant feeding upon any Common, 
7 any ways belonging to all or any Part of the Premiſſes demiſed ; and alſo all 
EF Sorts of Corn, Graſs, Hops, Roots, Fruits, Pulſe, or other Product, grow- 
=__ ing on any Part of the E/tate demiſed and the ſame to cut, gather, make, 
1 cure, carry, and lay up when ripe, in the Barns or "other proper Place 
LE on the demiſed Premiſſes z and if no ſuch Place there, . then in. any other 
= wobich the Landlord ſhall procure, as near as may be 10 be Premiſſes, and 
By in convenient Time afpraiſe and ſell the ſame. towards Satisfattion of the 
Rest, and Charges of Diſreſs, Appraiſement and Sale, in the fame Manner 
| as other Goods. The Appraiſement to be taken oben cut and cured, and not 
BE] before. Provided that Notice of the Place obere the \ Goods are lodged 5 


ſhall within a Week after the Lodging thereof be. given to the Tenant, or 
Lt at the. laſt Place of his Abode ; and that if after Diſtreſs of  fuch Gor, | 
or other Product growing, and before the fame be. ripe and cut, cured or 
gathered, the Tenant fhall pay the whole Rent in Arrear, together * with-the 
EE Full Coſts and Charges of making ſuch. 'Diftreſs z then upon ſuch Payment, 
189 or lawful Tender. thereof affually made, ſuch Diftrefs and every Part thereef 
= ſhall ceaſe ; and the Corn, or ober Prada bene val be delivered 
up to the Tenant. 
At the Common Law: Diſtreſſes v were no to be ſold, but only detained 
as Pledges for inforcing Payment of the Rent; but now, by 2 V. & M. 
cb. 5. If a Tenant or Owner of Goods ſhall not within five Dajs after D. 
treſs for Rent due upon any Demiſe, Leaſe, or Contract, whatſoever, and 
Notice of the Cauſe thereof, left at the moſt notorius Place on the Premiſſes, re- | 
plevy the ſame with ſufficient. Security to be given to the Sheriff, according to 
| Law, the. Perſon diſtraining may with! the Sheriff, Under-Sheriff, or Con- 
fable of the Hundred or Place where, 8c. cauſe the Diltreſs to be abpraiſed. 
by two Appraiſers, to be ſworn by ſuch Sheriff or Conſtable to appraiſs the ſame 
755 and then ſell the ſame 1 en Sati faction © be Rent. and Charges 
of the Diſtreſs and Appraiſement; leaving the Overplus in the Officer's 
Hands for the Owner's Uſe. And in Caſe of any Pound-breach or Reſrous, 4 8780 213; 
the Party gri bed may, upon a ſpecial Aion on the Caſe, recover treble © 


Damages 5 
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188 5 An Inflitute of the Book II. 
Baade and Cy m againſt the Offender, or Owner of the Goods, if the ſame | 
afterwards came to his Uſe. But if any Diſtreſs and Sale ſhall be made 
ꝛobere there it no Rent due, the Owner of the Goods ae rained may rece ver 
double the Value with full Cofts. 

If a Landlofd eomes into a Houſe and*ſeizes upon ſoine Goods, as a 
Diſtreſs, in the Name of all the Goods'in the Houſe, that is a good Sei- 
zute of all. But the Goods were to be removed immediately, except 
Corn or Hay, tho' the Appraiſement and Sale was not by that Statute 
to be until after five Days, which Was attended with great Difficulties; ; 
and therefore now, 

By 11 Geo. 2. ch. 19. Any Perſm lawfully taking any Diſtreſs for an 
Kind of Rent, may impound or fecure the Diſtreſs of what Kind ſoever, in 
ſuch Place, or on Jack Part of the Premiſſes chargeable with the Rent, as 
ſhall be moſt fit and convenient for the Impounding and Securing” fuch Di- 
fireſs ; and may appraiſe, ſell, and diſpoſe of the er upon the Premiſſes, in 
like Manner as any Perſon taking 4 Diſtreſi for Rent may do off the Pre- 
miſſes by Virtue of 2 W. & M. ch. 5. or of 4 Geo. 2. ch. 28. [By which 
Statute the Remedies by Diſtreſs, Impounding oy Sale, in Caſe of Rent re- 

| ferved upon Leaſe, are extended to Rents Sech, Rents of Aſtæe, and Chiej „ 
Rents.] gt any Perſon may come and go, to and from ſuch Place, where the 3 0 

Diſtreſi is impounded, to view, appraiſe, buy, and carry off the ſame, on A. 
count of the Purchaſer. In Caſe of Pound-breach or Reſcous of ſuch Goods, 

. the Perſons aggrieved ſhall have like Remeay as in = Al of Pound- breach, or 
Reſcuus, under or by the former Aﬀ. : 

At Common Law the Tenant's Goods could not be diſtrained when 
removed off the demiſed Premiſſes. But now, 

By 8 Ann. ch 14. 1f any Tenant for Life, Years, at Wi ll, or otber- 
wiſe, fraudulently removes his Goods from the demiſed Premiſſes, with In- 

tent to prevent the Landlord from Diftraining, the Landlord may within 
five Days [within thirty Days by 11 Geo. 2. ch. 19. F. I.] take and ſeize 
ſach Goods, wherever they all be found, as a Dijtreſs for the Arrears of 
Rent, and may diſpoſe of and ſell He ſame, as if ſuch Goods had been di- 
ſtrat ned 72 150 emiſed Premiſſes. Provided the ſaid Goods were not 
fold Bona Fide for valuable W. Hane before ſuch Seigure [to any br a 
0 1 805 fuch Fraud, by 11 Geo. 2. ch. 19. f. 2.] And, 
11 Geo. 2. ch. 19, Where any Goods or Chattels, fraudulently or | 
clande 2 carried away by any Tenant, bis Servant, Agent, or other = 
Perſon aiding thertin, are kept in an Houſe or Place lock'd up, faltened or ; 
ſecured, fo as to prevent fuch Goods ie being taken and ſeized &s a Diſ 
treſs for. Arrears of Rent, the Landlord, or any Perſon impowered by him, 
75 calling to bis Rance the Peace-Officer of the Hundred, or Place 
where the ſame are ſuſpefed to be concealed, who are required to aid and 
_ offiſt ren and in Caſe of a Devellin g-Houſe, Oath being alſo firfl made 
before me Tui ce of a reaſonable Ground to ſuſpect that ſuch Goods or 
Chattels are therein) may in the Day-time break open and enter into ſuch 
Houſe or Place, and take and ſeize ſuch Goods, for the ſaid Arrears of 
Rent, as they might bave done by Virtue of this or any former Ad, if ſuch 
Gods had been put in any open Field or Place. 
And if any ſuch Tenant ſball fraudulently remove bis Goods as 1 
or if any Perſon ſhall wilfully and knowingly aid and affit any Tenant in 
ſuch fraudulent Conveying away any Part of bis Goods, or Concealing the In 
ſane, every 2 % offending ſhall forfeit and pay to "the Landlord, from | 2 
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Cab. 2 


PRACT 5 


Lau of England 
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* Eſtate ach Goods a were ſo carried g 7. double the Value if tbe Gal, py 


him ber or them, reſpecbively carried off or concealed; to be recovered by 
Adclion in the-Courts of Record at Weſtminſter, or of Sefton in Cheſhire, 
Lancaſhire, Durham, or Wales, And, 

Where the Goods ſo. fraudulently removed exceed not tbe Value of fifty 
Pounds, the Landlord. from delbeſe Hſtate the ſame were removed, bis Bailiff, 
Servant, or Agent, in bis Behaf, may exhibit a Complaint in Writing again/? 


ſuch:Qftnder; before tro or mare Juſtices of the Peace of the ſame County, 


Riding or Diviſias, reſiding near the Place whence ſuch/Goods were removed, 


or near the Place where the ſame were found, not being intereſted in the Lands 


or. Tenements Whence Such Goods were removed, who may ſummon the Parties 


concerned, examine the Fact, and all proper W 1tneſſes. upon Oath, or ph | 


upon Ain mation, and in. g ſummary. Way determine whether fuck Perſ, 
guilty of dhe Offence, \and i inquire in like Manner. of, the V alue of. the. pf 

fraudulently. earfied away or .concealed z and upon full Frey the find. 
by Order under.\theer Hands. and Seals, the 2 Juſtices ſhall adſudge the 
(endes, to pay 


Money fo ordered to be paid ſhail be ſooner ſatisfied. The Party may ap- 


heal to the next. General or Quarter-Seſſions ; whoſe, Determination ſhall be 


final : And in the mean Time .the Order ſhall not be executed on the Appel-. 
lan in caſe he ſhall enter, into 4 Recegnigance, with, ufficient. Surety, in 
double the Sum ordered to. be paid, to appear at ſuch 125 ng 

At Common Law a Diſtreſs for Rent reſerved on Leaſe could be 
made only during the Continuance of ſuch Leaſe. But now, 

By 8 Ann. ch. 14 Any Perſon having any Rent in. Arrear, or due 


hon any Leaſe determined, may within Jix Calendar Months after the De- 
termination 9 


ner as he might have done if ſuch Leaſe Pad not been determined. 


After the making, of the Statute of 2 W. & M. directing the Sale of 


Goods diſtrained for Rent, it often happened that there was ſome Ir- 
regularity in the Diſpoſal of the Diſtreſs, which made the Party diſtrain- 
ing a Treſpaſſer 4b initio, and the Tenant recovered the full Value of the 


Rent for which the Diſtreſs was made. Therefore, 5 
By 11 Geo. 2. ch. 19. Where any Diſireſs is made for any Kind of Rent 


juſtly due, and any irregular or unlawful Act is afterwards done by the 


Party diſtraining, or his Agent, the Diſtreſs itſelf ſhall not be therefore 


pak. unlawful, nor the Party a Treſpaſſer ab initio ; but the Party ag- 


grieved by ſuch unlawful Act ſhall recover full Satisfaction for the ſpecial 


Damage thereby ſuſtained, and no more, in an Action of Treſpaſs, or on 


the Caſe, at his Election; and, if be recover in ſuch Afion, ſhall alſo have 
Full Cofts of Suit. But the Tenant ſhall not recover in any ſuch Aclion 


if Tender of Amenids hath been made by the Party diſtraining, or bes Agent, 
before ſuch Action brought. 

And in all Adlions of Treſpaſs, or on the Caſe, brought againſt any Per- 
fon intitled to any kind of Rent or Service, or his Bailiff or other Perſon, 
"OE to any Entry ” Virtue of this At, or Aber wiſe, ** the Pre- 


30œ 


double the Value of the aid Goods to juch Landlord, his 
Baikff, 3 ar Avent, at ſuch Time as the ſaid Juſtices ſhall appoint :. 
And in Caſe ſuch Offender, having Notice of ſuch. Order, refuſe, or. neglect ay 
fo to do, ball by Warrant under their Hands and Seals levy the fame by Di- 
treſs ard Sale of the Goods of the Offender.z. and for Want of. ſach itreſs 
may commit him to the Houſe of Correction, there to be Left. ta hard La- 
bear, without. Bail or Mainprize, for the Space 'of fix. Months, wn, ſs the 


of fuch Leaſe, during the Continuance of Such Landlord's Title, 
and of ſuch Tenant's Poſſe Non, diftrain for Such Arrears in the fame Man- 


miſſes 
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190 An Inftituteof the Book II. 
mmiſſes cbargenble with ſuch Rent or Service, or to any Diſtreſs or Seizure, 
or Sale or Diſpoſal of any Goods thereupon, the Defendant may plead the 
general Iſue, and give the ſpecial Matter in Evidence; and if the Plain- 
tiff be nonſuited, diſcontinue, or have Fudgment againſt him, the Defendant 
ſhall recover double Coſts of Suit, 
And for the further Relief and Affiſtanee of Landlords, as to recover- 
ing their Rents and Poſſeſſion, . rates” 17 
Str. 97, 212. By 8 Ann. ch. 14. No Goods or Chattels being on any Meſſuages, 
64, 787 Lands or Tenements, leaſed for Life or Lives, Term of Years, at Will or 
88 otherwiſe, ſhall be tagen d Virtue of any Execution, unleſs the Party, at 
whoſe Suit the ſaid Execution is ſued out, ſhall before the Removal of ſuch 
2 Wilſon. 140. Goods pay the Landlord oe Year's Rent, or leſs, if due. And the Sheriff is 


to levy'and pay the Plaintiff, as'well the- Money fo paid for Rent, as. the 


Execution Money. But nothing in this As ſpall extend to prejudice the 
King in levying Debts, Fines, &c. due to the King. 


. 


By 11 Geo. 2. ch. 19. which recites, That great Inconveniencies may 


happen 70 Landlords, *vhbſe ' Tenants | have Power to determine their Leaſes 
by giving Notice to quit the Prenuſſes, and yet refuſing to deliver up the 


_ Poſſeſſion when the Landlord has agreed with another Tenant for the ſame; 
It is enacted, That in Caſe any Tenant ſhall give Notice of his Intention 


ro quit the Premiſſet by him holden, at a Time mentioned in ſuch Notice, 


and ſhall- not accordingly deliver up the Poſſeſſion at the Time, be ſhall from 

thenceforward pay double the Rent which he ſhould otherwiſe have paid; ta 

be recovered as, before ſuch Notice, the ſingle Rent might be: Such double 
Nennt ta continue to be paid during all the Time ſuch Tenant continues in 


Poſſeſſion. 95712 F111 ef ot DoF Y 9110 10 | | 3 e 

And if an y Fenunt 5 0 Itins' a 7 a Rab. Rent, or where the Rent reſerved ſhall 
Be full three Pusths gf the'yearly'Value' of the demiſed Premiſſes, who ſhall 
be in Arreat fur one Year's Rent, Jhall deſert the demiſed Premiſſes, and 


leave the fume uncuitivatel or whoerupred, ſo as no ſufficient Diſtreſs can be 


bad to counter vdil the Arrears f Rent; to or more Juſtices of the Peace 


of the Gtunty on Plare, (having no Intereſt in the demiſed Premiſſes) at the 


Requeſt f the Landſid, or his" Bailiff or Receiver, may go upon and view 
the: Premnfſes, and affix; gor cauſe to be affixed, on the moſt notorious Part 
thereof, Notice in Writing, what Day (at the Diſtance of fourteen Days at 


leaſt) they will return to take a ſetophtl View; and if upon ſuch ſecond View, 


the Tenant, or ſome Perſon on his Behalf, ſhatl not appear and pay the 
Rent in Arrear, or there ſhall not be ſufficient Diſtreſs upon the Premiſſes, 
the Fuſtices may put the Landlord into the Poſſeſſion of the Premiſſes, and 
the Leaſe thereof to ſuch Tenant, as to any Demiſe therein contained only, 
"ſhall \from pune oth . eget een ek 


Provided that ſuch Proceedings of the Juſtices ſhall be examinable into, 
in a ſummary Way, by the next Fuages of Aſjize in the County where the 


Premiſſes lie; in London or Middleſex, by the Fudges of the King's 
| Bench or Common Pleas ; if in Cheſter, Lancaſter or Durham, before the 

Judges ther eg; if" in Wales, before the Courts of Grand Seſſions reſpec- 
tivriy . Who:may order Reſlitution to the Tenant, together with Expences 
and Cofts to be paid by db Land; or if they affirm the Act of the Juſtices, 
may award Cifts, not exceolling five Pounds, for the frivolous Appeal. 
6. There may be an Apportionment and an Extinguiſbment of Rent. 
aloft. 14% b. I. An * Apportionment (from Portio, quasi partio) is a Partition or Di- 
148. a. & b. viſion of the Rent, which is dividable, as the Thing out of which it 
2 3 is to be paid is divided by Purchaſe in Fee, Grant, Recovery, Surrender, 
13 | 4 Forfeiture 
234,233,336. . 
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CHAP. 2. Laws of England.” „„ 


Forfeiture of Part, Ge. Regularly a Rent-Charge cannot be apportion'd, 
or Things that are entire, 

Concerning the Apportionment of Rents, there is a Difference be- 
twixt the Grant and Reſervation of a Rent. For if a Man is ſeiſed of 
two Acres, one in Fee- ſimple, the other in Fee-tail, and by Deed 


grants a Rent out of both, ang dieth; the Land in Tail i is diſcharged, 


and the Land in Fee remains charged with the whole Rent. For againft 
his own Grant he ſhall not take Advantage, But if-in this Caſe he had 
reſerved a Rent, the Rent ſhould; be apportioned ; for it is not fit, the 


Donee or Leſſee ſhould be charged with the whole Rent. [See Weſt 3. | 


or 18 Ed. 1. ch. 2.] 


If Land is * evi&ed (recovered by Law) or if the Loves determines be- 


blo Rep 128. 
fore the legal Time eof Payment, no Rent. ſhall be paid. For it ſhall 


not be apportion'd in Reſpect of Part of the Time, as it ſhall be me 


Eviction of Part of the Land. 
108 Apportionment of Rent is uſually ſettled by 8 6 © 
* Extinguiſhment is where one hath an Highway Appendant, Com- « Teims of 


mon A Rent or Service going out of the Land, and he pur- dhe Law, v 


chaſes the Land, to which it is Appendant, or out of which the Rent ansah. 


ment. 


or Service iſſueth. So then Extinguiſhment of Rent is a deſtroying. of a 1 Inft. 147. b. 


Rent by Purchaſe of the Land For no one can have a Rent going out of 3 38. 
his own Land. Where he hath as high and perdurable an Eſtate * ke 2 


Land as in the Rent iſſuing out of the ſame Land, there the n is extinct; 
otherwiſe not. 


If one hath a Rent-Charge to him and his Ren icuing out of cer- 1 222 : 


tain Land, if he purchaſes any Parcel of the Land to him and his Heirs, * I 
all the Rent-Charge is: extinct: For the Rent is entire and againſt 
Common Right, and iſſuing out of every Part of the Land. But if the 

Rent-Charge be determined by Act of God or the Lau, the Grantee 


may have a Writ. of Annuity. However, if the Grantee of a Rent- 
Charge purchaſes Parcel of the Land, and the Grantor by his Deed, 


reciting the ſaid Purchaſe of Part, b granteth that he may diſtrain for i Inſt. 147. b. 
the ſame Rent in the Reſidue of the Land, this amounteth to a new 48. 


Grant. But if..one that hath a e Ren- Service purehaſeth Parcel of the Lit. 222. 
Land, out of which the Rent is iſſuing, this ſhalk not extinguiſh all, but 1 Inſt. 148. 
for that Parcel. For in ſuch Caſe a Nenn erdde 80 be : apportion'd 3 STIR 
cording to the Value of the Land. 55 ; Services: p- 
If a Leſſor enters upon a Leſſee for Life''or "Yagi into Patt; and puts 30 an: 1 
out the Leſſee wrongfully; the Rent is e in the: Whole: and . 
ſhall not be apportion'd for any Part, 
When one commits * Maſte on Part of the Land; che Rent thall not . Taft. 148. a. 
be extinct by the Forferture of Part, but apportion'd ; for no Man ſhall 
take Advantage of his own Wrong. 


Hitherto of Jenures and Services, (viz) Grand Sorjeanty, Front. 


-  almoign, Fealiy, Socage and Rents. 


V. An* Annuity is a yearly, Payment of a certain Sum of Money; Of an An- 
granted to another in Fee-ſimple, Fee- tail, for Life or Years, charging 1 Oy 
the Perſon of the Grantor. only. And not only the Grantee, but his p;cch 161 * 
Heirs, and his and their Grantee in Fee ſhall have a Writ of Annuity. 

But if a Rent-Charge is granted to one and his Heirs, he ſhall not .f 


Roll. Abr. 
have a Writ ot. —.— againſt the Heir of the Grantor, tho' he hath 286, 227: 


— 


— 


— 


d Nola commodum pere poof de injuria ſua ie, 1 Inſt. 148. b. 


ys. A 


„„ 


Aſſets; 


1 Inſt, 144. b. 
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Aſſets; unleſs the Grant is for him and his Heirs. It may be granted 
f1 Inſt. 20. a. by a Corporation, No Freehold is charged therewith ; which ſhews 
Dy. RP the Difference betwixt an Annuity and a Rent-Charge, Therefore a 
1 Rent-Charge is preferable to a Grant of an Annuity. 

If one Grants an Annuity for Term of Life of the Grantee, as a Phy- 


s Plowd. 459 ſician or Lawyer, * pro Conſilio impendendo to the Grantor, and the Grantor 


dieth, the Annuity does not ceaſe ; tho“ no Advice or Counſel can be 
oiven to the Grantor that 1s dead, 

2 Wilſon 221. If one Grants an Annuity for Term of Life of the Oriatee, in Confider- 
ation of faithful Service, (if the fame Annuity be perſonally demanded ; ;) 
in an Action of Debt for this Annuity, the Demand 1 Is not traverſable, 


n lot. 2. b. An Annuity granted to a Corporation is not“ Mortmain ; cannot 


: 93 yy be i entailed ; ſhall not be * Aﬀets in the Hands of the Heir, to whom : 


Dial.1.ch.3o. it deſcends ſhall not be taken in Execution upon a Statute-Merchant, 
Staple or Elegit, as a Rent may. 


ud. 9, b. A Releaſe of all Actions, before the Annuity is behind, ſhall not re- 


leaſe the Annuity, 
For Recovery of an Annuity no Action lieth but a Writ of Annuity. 


Of Common, VI. W Common (becauſe it is common to many) is a Profit that a Man 


Finch. 157- hath in the Land of another. It is either Common of Paſture, Piſcary, 
Turbary, or Eſtovers. 


1. Of Common of Paſture and, of the Intereſt of the Lord and 
Commoner therein. 


Common of Paſture is a Right of putting Beaſts to Paſture in another 
„ «7 
2 Inſt. 122 a Of which there are 2 four Kinds, (vis) Common Appendant, " Abpur- 
2 Black. Com, 
23 Sort of Common of Paſture. as by Reaſon of being an Inhabitant in 


* 37, the Town e, &c. 1. Common Appendant is a Right belonging to one's 
38, 39. 


1 arable Land, of putting Beaſts commonable into another's Ground to 
b 1 Ld, Ray, feed there. The Commencement of Common Appendant was thus; 


4. when a Lord enfeoff'd another with arable Land to hold of him in So- 
cage (i. e. by Service of the Plough) the Feoffee for the Maintenance of 
bis Service had of Courſe, as keg” in the Feoffment, Common in the 
Lord's Waſtes for his Cattle, which ploughed and manured his Land. 
This was for the Maintenance and Advancement of Tillage, which is 

much reſpected and favoured in Law. So that commonable Beaſts are 
thoſe which are employed for the Maintenance of the Plough, as Horſe 
or Ox, Kine and Sheep to compoſt the Land. It is of Common Right, 


and one needs not. to preſcribe for it, tho it muſt be by Uſage Time c 


out of Mind; but then it is ſufficient to ſay, that it is appendant to an- 


tient arable Land; ; and is only for Cattle to manure the Land. It can- 


not be appendant to a Houſe, Meadow or Paſture, unleſs the Houſe is 
built on the Land, and the Meadow or Paſture was arable at the Begin- 
ning. For tho' it is Meadow or Paſture, yet it is eſteemed as Arable, 
- x Roll. Abr. becauſe it may be ploughed. This Sort of Common may be through- 
397, 398. ought the Year ; or limited to a certain T7 me, or on Condition; to a cer- 
tain Number of Beaſts by Uſage; tho' it is in its own Nature without 


„ z Black. Number, becauſe one muſt have ſufficient Paſture for his Beaſts * ; ; and 


Com. 239. Meaſureable according to the Quality and Quantity of the Freehold, to 
2 Wilſon, 274. 


eg which one claims Common Appendant. Regularly this Commoner may 


268 & 320. 


* 
— —_— 


— 


4 Argumentum a diuiſione et fortiſſunum in jure. 6 Rep. 60. | 
| 2 | not 


tenant, Pur Cauſe de Vicinage, and in Groſs, There can be no other 
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not Uſe the Common, but with. his own proper Beaſts, that are 
Levant. and Couchant on the Land. He may not agi/ the Beaſts of 
a Stranger, but he may put in the Beaſts of a Stranger, if he hath any 


otherwiſe by Alienation of Part. Now Common Appendant (as bath 
been ſaid) belongs only to arable Land; for commonable Beaſts only; ® Rep. 136. 
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temporary or ſpecial Property i in them ;- as if he borrows or hires them, | 
to compoſt the Land. 2. Common Appurtenant is a Common belong- 'Terms of the 
ing to an Eſtate for all Manner of Beaſts commonable, or not common- Law, v. 
able, as Hogs, Goats, (not Geeſe), &c. It he that hath ſuch Common, Commons 

ſt 122. a, 
put, in the Beaſts of another, if he has not a temporary Property in them, 2 Saund. 327. 


and they are not Levant and Couchant on bis Land or Meſſuage, Sc. he Flond. 161. 
is a Treſpaſſer. Common Appendant and Appurtenant are often con- 


founded, but they differ in ſeveral Particulars. Common Appurtenant 


may be to a © Houſe, Cottage, Meadow, Paſture, as well as to arable 4 Rep. zy. 


Land ; and ought to be preſcribed for by ſpecial Wards, as againſt Com- Koll. Abr. 
mon Right; altho' it may be created at this Day by Grant; and the bt; My 


Common may be ſevered from the Land, to which it is Appurtenant. 2 Ld. Ray. 
By * purchaſing Part of the Land, this Cmtmon cannot be apportioned; TORS) 


f; Init, 122. a. 
4 Rep. 37, 30. 


is of Common Right; cannot be created at this Day; may be ap- 8 
portion d. 3. Common, by Reaſon of Vicinage (becauſe of Neigh: 1 lust. 122. a. 
Hour hood) is. a Sort of Common appendant, and is where the Tes 
nants of two Lords (which are ſeiſed of two Towns lying next to 


one another} have uſed Time out of Mind, to have Common promiſ- 


cuouſly and a proportionably to their Extent of Common on both Sides 7 Rep. 5. 
for all Manner of Beaſts commonable. No Man can put his Beaſts there- 


in; but they muſt eſcape of themſelves fram one Field to another, by 


reaſon of the Neighbourhood. And this the Law 'ſuffers, to Prevent 


- Suits. in open Countries. Now this Sort of Common, being bur an Ex- boon: 3 


cuſe for Treſpaſs, one Town or Manor, where the Waſtes df two Lords 4 Rep. 38. 
lie together, may incloſe againſt the other. For Shack Common in the 


County of Norfolk, See 7 Rep..g.] 4. Common 7n* Groſs is a Liberty of „ Inf 122.8 
Commoning conveyed alone (without Land) by Deed, or gained by 4 Rep. z 


Vage Time out of Mind.. So that Common * cannot be e Com- 
mon in Groſs. 


2 Abr. 


Of Common Agpendant, Appurtenant, and in Groſs, ſome ire for 3 2 4013 
certain Number of Beaſts, directly (as for ten Cows!'or by Conſequence Ts 
(vi. ) for ſuch as are Levant and Couchant.on the Land. Some uncertain, 

as Common Sans Number in Groſs; and yet the Tenant of the Land may 

have common there alſo. This Common cannot be divided or appor- 1 Inf. 32. a. 
tioned, nor give a Woman Title of Dower. - Common appendant by aug. 122 a. 


Uſage may be limited to a certain Number. But common Cur ph 1 Roll. Abr. 


muſt always be for thoſe that are Levant and Couchant. It is called Cem 98. 


mon Sans Number, becauſe it is uncertain how many there are to be; 


there being more in ſome Years than others. le But if it fhould ſeem Ld. mY: 


that Levancy and Couchancy 1 is not material in Common for a ckria n 175 


Number, whether it be Common appendant or appurtenant.i] + 3 
New ereQed. Cottages, tho they have four Acres bf Ground lait. to 2 "Ink Tet 
them, ought not to have! Common in the Waſte of the Lord. [But N 1 
Man may preſcribe for Common for Cattle Levant and Couchant oh 1 
a Cottage as. well as upon a Meſſua od} i} en 21 70 . 


x : 2 9. Rays 
Further, . in Common: of Paſture, there | is an ene of the To? 1015 


and an Intereſt of the Commoner, © 


1. As tothe Intereſt ofzthe Lord. „ The Lord of a Mannor ſeiſel 11 Id. 123 N 
5 We Maſtes, in which' the Tenants have Commom, may depaſtafe 
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r 


Ab 7s 2re of Common Right. A Preſcription to exclude him is againſt Las 
"His Right is implied in the firſt Grant, tho one may preſcribe againſt 
the Lbrd or Owner of the Soil, from ſacks Day to ſuch a Day, or in ſuch 

$1 Roll, Ab. E particular Place, and ſo exclude the Owner. If the Lord grants Com- 
396, 39% mon Han Nuiber, yet there muſt be leftfufficient Common for the Lord's 


| + i Sund. Own Beaſts. If > Commonet ſurchargeth the Common, 1. e. if he pats 


34. in more Beuſts than he ought, the Lord may diſtrain. He may make a 
1 8 Rep. us. Pond on the 'Cortimen, if there is ſufficient Common left. He may 


„„ have an Action for Treſpaſs dene in the Waſte or Common, be it little or 


| great. 


33a 9 © On. Merton, 20 H. 433 et Abe Lord may 1855 aginf bis 
ee, fi e. tbe Lori may Bethe Part of the Waſte, 


21g) »/ v & £1 * 


22 erent 


. 2 Int 86. But "Bp * no Approvement by this Aa againſt a Commoh in 
ws 474: 475: Groſs, Sec. For the Words of the Act are, That "ay alt Pave as much 
A fins :. Paſture as" fi reti for their Tenements, 


don 85. Bye 5 . Ch. 46. he Statute of Merton all not only bind the 
err 749 Lord Ire but- Neis hbours 45 15 claim Common of Paſture, as 
ene ments. And none ſpall be aggrieved. 


| RT ON puren, to their 


15 by Merit en Common of Paſture, by Oceafi on of a Wind-mill, DOR cote, 
airy "enlarging of à Court neceſſary, or Curtilage. 


d 2 Inſt, 476. b T his thẽ Eord may do; and if the Lord hath Common in a Tenant's . 


3 Inſt, 204 Ground; the Toni uu approve, fer the Lord is a Neighbour, _ 
A Cow. houſe, a Houſe for Dwelling of a Beaſt-keeper, for the ſafe 


Cuſtody of the Beaſts ſeeding there, Cc. is within the Fay of the A | 


tüte; Ml lüacut Ommen is not left. 
2Iaft, 474; >The AR ſays further, 1f why upon juſt Title of Aer bonn ) " pike 4 


HDiteb pi Haage for that Purpdſe,avbieb afterwards is thrown down by Perſons 


unknown, the' Towns adjoining may be difirained, to make ſuch Ditch or 
Hedgeat their bun Ct, and to Ld Damages. "ew 1 Geo. 1. S.. 2. 
ch. 18.6 Gro, 1. ch. 16 


Theſe Statates. are confirmed | by 3 71 Ed. 6. cb. 3 and orb Damages 
TT. | 
'8Rep.136, {See 24 Bd: 460% FL 5 H. 81 ». 17 4j K. ch. 2 "TT 18. Cha- 
*. cerning the Ineloſure of Woods in Foreſts and Chaſes ; and 'alſo 29 G. 


2. ch. 36. and 31 Geo. 2. ch. 41. For the Incloſing. by the mutual Con- 
ſent-of tbe Lordi und Tenants, Part f any Common, for the Purpoſe of 


t a5M-þ * and preſerving Trees fit for Timber or Under-ivuod, and for more 
5 ng g the unlawful. Deftruttion of Treet; and 12 Ann. Seſſ. 
„ N 4; Fr making Inciſures of Part of Commons in the Wen dene 

„ 4:1: Yorkthire for the "Endowment of poor Vicarages. © 


g oy . The Intereſt of the Colmoner- appears in theſe Partlevlars following 


with feſpect to the Lord, à Stranger, and other Commoners. I. As to 


1 Roll, Abr. fle Eurd; tho it 18 not the COMMON Common, 0 until, his Cattle 5 


3 2 Inſt. 8 


2 Med. 8 kndlofiire} if dhe Land- deck ineleſe Fart, "did lervesl not ſufficient Com- 


e 1 Roll, Abr. mon in the Reſidue. © If the Lord plows the Land and fows it. yet the 


. Commoner may put in his Cattle, and juſtify the ſane, becauſe the Lord 
f 2 Cro. 271, hath 


begun to do Wrong. If che Lord ereds a * Rick of Hay in the 
272. | 5 
Telv. 201. Common, and the. res Beaſts eat the Hay it is juſtifiable. 
Neither can the Lord chaſe the Beaſts for the Wrong done by himſelf. 
2: „By the ſame Reaſen that the Lord may erect one Stack, he may erect 


2 a. Abr, Went and ſo defeat lie on. Grant. H the Lord males * Coney. 


oods and Paſtures, 
16A (104 or" imei, png . tt JT Os ay he or ) 7 be ogg "TON x 


— 


* 7 


I Wwe; 


or every Commoner may have an Action of the Caſe, for the Beaſts ma 


tion of the Caſe ?] It is certain, 
one cannot diſtrain the Cattle of 


— Py e 


CHAP. 2. ; Laws of England | _ 197 


N 


Boca in the e and ſtores them with Conies, tho "7 had Dar 265 to 


no Warren, the Commoners cannot juſtify the killing of them; but each 58 & 320. 
Commoner may bring his Action for the Damage. If the Lord  far- b 
charges: the Common, the Commoner may not diftrain them Damage- 
Feaſant in his own Soil, unleſs by Cuſtom ; but he may have an Action. 
The Lord may not dig i Pits for Gravel or Coal ; for the Statutes afore- i 1 Sid. 106. 
faid allow Jmprovement only by Incloſure.. The Lord * cannot without « ; Rol. Abr. 
Preſcription agiſt the Cattle of a Stranger. 2. As to Strangers. A 396. 

Commoner may diſtrain their Beaſts ' Damage-Feaſant in his own Name; 


PN. B. 123. 
9 Rep. 112. 


16 Rep. 112, 


Y 113. 
be gone, before they can be taken Damage Feaſunt. 'He ſhall not have 3 Lev. 104. 


an Action for every ſmall Treſpaſs; but for ſuch, whereby he hath loſt : __ * 
his Common. If a Stranger comes and takes away the Turf, the Lord a 1 Roll. Abr. 
only has an Action; but the Commoner may have his Action, for entering 89. 

with Horſes and Carts, and thereby impairipg -his Common. A Com- 

moner may. licence a Stranger to feed in the. Common with ſuch a Number 


of Beaſts, as he himlelf might have done, to manure his Land b; but hes , Rol. Abr. 
cannot agiſt; to take in. the Beaſts of a Stranger for Money, 3. As to other 398, 402. 
Commoners; © If any Commoner incloſes. the Common, or builds a Houſe 


on the Common, every Commoner hath his Action for. his private Da. * e9 Rep. 113. 


mage. No one gan maintain an Action on the Caſe ſot incloſing Com- Com. 341. 


mon, but they who have a particular Right, or ſhew ſpecial Damage; and 


tho' a Man hath ſpecial Damage, he hath no Right to his Demand with- 


out alledging a Preſcription. A Preſentment in the Jeet for ſuch an Inclo- 
ſure, to the common Nuſance of the Inhabitants, Js, vod; for it is no pub- 


lick or common, Nuſance. If a Commoner bath Common for ten Beaſts, 


and he puts in more; the Surpluſaga beyond: the tem may be taken, and 
impounded for Dam 


-Faiſante by any; qther C moner. IL. If the 
de by. Profedament zin the Court- Baron, or by Ac- 
that where there is a Cobur of Right, 
anathet Cemmonetr. [See 13 Ed. 1. 
ch. 46. Concerning Approvement. An for tbe Interęt and. Power 'of a 
Commoner more. at large, See Brigg. 10, 11, Godb. 123, 184. 2 Leon. 
201, 202. 1 Roll. Abr. 40 5. 1 Burr, 265 fo 268, and 320.) 

The Writ of Admeaſurement of Paſtpre is diſuſed ; and the Com- 


Remedy ought not 10 


moners uſually ſue one another by Diſtreſſes, Actions on the Caſe, &o, _ 


The Apportionment of Fe as well as of Rente, is uſually. ſettled 
by Agreement, and ſo is Extingui/hment of Common (as by Purchaſe of 


Part of the Land) prevented by Covenants, But if there are no Cove- 4 Rep. 7 
nants, Common Appendant ſhall | be  Apportioned , of Courſe (not extin- 33 
5 E u pon Partbaſe of Part of the Land, becauſe it 1s. of common 8 Rep, 136, 


ight ; But no other Common upon Purchaſe, without particular Agree- . 


ment. Common appendant and appurtenant ſhall. both be e Show. Rep. 


by Alienation of Part, of the Land, to which Comman is appendant r 
appurtenant. A Releaſe of Aug in one Aere, is an Extinguiſh | 
of the whole Common. Unity off Poſſeſſion of the hole Land to which, 
&c. and of the whole Land in which, Ge. makes an Batinguiſbment of 
a Common appendant. ik 7:7" TIN” KEN 
There may be Drifts * Commons by. "Cuſtom f, f and they may be 214. Raya 
made tho! in Fact there is no Surcharge ; for till the Drift is; made, it 88. 
is not poſſible to know whether there be a Surcharge, and the Intent of 
the Drift is At diſcover the Surcharge. _ 
See 32 H. 8. ch, 13. Copcerning the putting gtone· Horſes and Scab- 
bed-Horkes in Commons, and the r of Foreſts, Chaſes, Commons, Cc. 
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196 Au Inſtitute of tbe Beo II. 


every Your, ; and 8 El. ch. E. which excepts stone - Horſes above 3 


Hands high in the Fen- Grounds, &c and 21 Ja. 1. ch. 28. J. 10. which 
enacts, that 32 H. 8. ſhall not extend to the County of Cornwall; and 22 


Ed. 4. ch. 17. 35 H. 8. cb. 17. 13 E. cb. 25. . 18, For Preſervation. 
of Woods. | | 
Thus of Common of Paſture. 
2 Black, Com. 2. Common of Piſcary is a Liberty of Gſhing i in another Man- s Wa- 
34. ters. And if one claims to have a Common of Piſcary or Free H bing. 
«loft. 122. a. to himſelf, it is againſt Law, and the Owner ſhall fiſh there. But one 
4, (ev may preſcribe to have a ſeparate Right of fiſhing in ſuch a Water, and 
1 Saund. 28 1. the Owner of the Soil may there be excluded. And if one does grant * A 


$94" paralem Piſcariam, the Soil doth not paſs, nor the Water, but on!) 
1 Inſt. 4. b 


65 a Common Sans Number). cannot be divided amongſt Coparceners ". 


4 e Any Man may make Fiſh- Ponds (Vivers or Viwers). in his own. 


100, 199) ; Grougd, becauſe it is n of Feat, | and; for. e of Mae 


749214 


» Black. Cn. Ebene of Re 1 (ar 17. urba, an old Latin Word. 5 7 10 


34. is a Licence to is Turf upon another; 8 Ground, or in the Lord 8 Waſte. 


f 4 Rep. 37. an;? Houſe not to Land; for Tock are to be ſpent o or burnt. ina Houſe, 


s 1 Init. 4. b. It alſo may. be appurtenent, or in groſs.  * But this Right of digging 


Turf ao 2 1 1 Ir. a 2 Trees, Gau Sc. n IS 1 10 


2 Inſt 18. 5 1 Wool out of a 0 1775 Woods 125 129955 e bote, 8 


Black. C 
Ty 0 Flay-bote. * Eftevers in the French, and Bote in the, Saxon: Languag 8. in 


this Cale. dents, Allowance, Compen = wap 2. Satisfaction for 2 three | 


Purpoſes. . Hence comes; our c ſe to give a, Fobt. , . Flouſe- 
is d Right « of taking iber, Fla 99 7 to repair, t i Ha r 955 


4 „„ 


bote is 3 1 to ee e Hogghs, Ca, "bog, and 
8. 


for makin akes, 
A Wood, to repair edges ales, 10 SY and Stiles, 1 K ure. 10 ares. 
14 Rep $9, ET grant. to one. 2 BOK bis Houf Er. of 85 ath,-it it 


88. 


Houſe at his wn, { Pl oY 9 5 
Preludes rues wAek 9 8 WO | 
Ch imocys, ee FN \ 1955 to. bi he ball. not 
loſe his babe te 00 "6H BS * cannot., ſpend e any of the . 4h Hevert in the. 
Une; 


e which. vo, 


ge -himneys, .or 1n the, Fa: 8 5. pa * hog, SEO has 22 er 
75 A485 UE NOI 'or ap purtenant to it, and the overthrown. by 
ES 4 - Wand, or, Dy a1 1 D Fear 009 by, Dif of, 1 Owner, 


as it Big be he 0 e the. { am e e fene 


s if, the Og pech 1 © ny. 1 in the fel fongre, 
the Land oF b bet of. the Tout, doth continue. 


A. CG; F : 
* E * 
F * * 

. 2852 71. 21 10 Jl * . Toni. oP 9 3» 


2 Same 289 aft: gon, th 2d Dis tenotticte Sat 4 
N 


particular Right of fiſhing. And if one grants his Mater, the Soil th 
Ailaſt. 164. b. Not paſs, but the Piſcary within the Water doth. A Piſcary * incertain 


le, ar ok t ng. 
Wood," 0 15 in the Wee e ls, alſo ale e re. late. Efug b. 


0. 
or! 8 1 Ha bote or Hedgecfiats | SA. Right to take. 


n. 
1 5 by Preſeript tion, and he ply, Alters) t ah Ream and. Sam 1 ef. Hie, 
18 = . a Ji de Be. ulld new 
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Ground. 


to paſs there by Preſcription or by Covenant. And: this may be a Way 


Toy A ata. Ai. 8 . 2 OO t.. n 


Char * Laws of Eng gland. 3 97 


* 


VII. A 2 (c here is a __ oy going pre: another Man's Of a Way. 
N 5 585 Com. 
Ways may be divided: into Private, As, and the King 8 High- ** 
way, f. a A Private Way is a private Paſſage leading from one certain 
Place to another, as from a Houſe to Church, to a private Houſe of * 
lage, or to the Fields. This is to be repaired by the Village or Hamlet, 
or ſometimes by a particular Perſon,” “ And if it is ſtraitned, or if a bt Inft. 56. 4. 
Bridge, which another ought to-repair, is decay'd, an Action of the Caſe 1 Rod. Abr. 
lieth here, but not an Inditment. One or more may have a Liberty, 3? Vi 


*1 Vent. 189. 


entr. 208. 


in groſs, or appendant to a Houſe or Land. 2. A Common Highway, 
18 that, which leadeth from a Village into the Fields. The Freehold 


and the Profits are in him that hath the Land next adjoining, And if 


it be ſtopped, I have no Remedy, but by Preſentment or Indictment. 
An Indictment will alſo lie, if it is a common < Foot way. 3. The <1Ventr. 20 
King's Highway is that Which leadeth from Village to Village, or from 


Town to Town, and is a Way for all Travellers, and doth communi- 


cate with a great Road. 5 | e p. 69, 
| | ante. 


VIII. The Multure of: a Mill (Molitura) is N Toll that a Miller Of the Mul- 


ung for grinding Corn. This Toll . to be NE) to the Standard. ny of a iy 
i | B. 3 ch z. 
pol | 


IX. A « Corrady. is an Alle wagte of : Meat 1505 Drink, Clothing, Of Corrodies 


Lodging, Sc. fot neceſſary Suſtenance. Some Corrodies are of com- and Penſions, 


e Terms of. 


on Right, and might be aſſignod by every Founder of a Religious Houſe: the Lau, v. 


in the ſame Houſe, when they were ſtanding, to any Perſon that he Corrody. 
ſhould appoint. But Tenure in Frankalmoign was diſcharged of all Cor- Finch. 162. 
rodies. Some began by Grant by one Man to another for Life, Years in 


Tail or in Fee. A Chamber may be Part of a Corrody : And he that, "rInft. 122. 2. 


hath the Corrody, hath but his Habitation in the Chamber; as a Ved 
low of a College hath but an Habitatton! in his Chamber. | 
Of common Right bog ons are due to the King out of every Bi- RD 125 
ſhopriex ** „ 
Corrotits are turned into Pen/fons 1000 Money at this Day. See Statute 5 


of e agatis, 13 Ed. 1 and 34 S 35 H. 8. cb. 19. ] 


X. 1. Of an Office, and its Nate. 2. Who! is | chpabl * an Office. Of Offices. 


3. Where Offices may be executed by Deputy. 4. Where Officers may Fa e 
be ouffed. 5. Where Offices may be forfeited. = Ro Burt. zu to 


1. An Office is a Function, by Virtue whereof a Man hath ſome Em- 226.1 
ployment under the King, or under a common Perſon or Subject. Such 


an Office may be of Inheritance in Fee- ſimple or Fee-tail, or it may be 
for Life, Years, or at Will. But an Office of Truſt, which concerns 


: Rep e 
the Adminiftration of Juſtice, cannot. be granted for Years; for then it 2 05 oy 


would go to the Executors or Adminiſtrators. If a * Houſe or Land be- 

long to an Office, by Grant of the Office by Deed, the Houſe and Land 

paſſeth without Livery and Seiſin, as belonging thereunto. 3 2 
2. The | King is cafable of an Office: net to uſe but to grant. w But 1, lag. = 


he cannot by Letters Patent erect new Offices with new Fees, or grant 8 Rep. 55. 


new Fees to old Offices. a; | 5 . 33, 
Every Subject is capable of an -Office: But the Grant is a void, Hh ——-—; 


is inexpert in ſome Sort of Offices, as thoſe that concern the Admini- 1 
itration or Execution of Juſtice. [See 12 Ni. 2. ch. = No Man tho“ 3 
3 E | | ever <* 


k 1 Inf. 49. 42. 
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_— An Inftitute of the 5 Book II. 


b L As a ever ſo ſkilful, is capable of a judicial Office in Revo 10s " Thexefore 
1 Inſt, 3 


Stewards of Courts-Leet are judicial Officers. But Stewardſhips of Courts- 


Baron may be granted in Reverſion; becauſe thoſe Stewards are not ju- 


dicial Officers in all Things, that relate to the Court-Baron. Mini- 


e1Ld. Ray. 49. terial Offices may be granted in Reverſion ©, * Where one Officer is 


4 4 Inſt. 160. under the Correction of another, both Offices ought not to be granted to 
dsc. jur. the ſame Perſon. Antient Offices muſt be granted in ſuch Form, and in 


0 ſuch Manner, as they uſed to be; unleſs the Alteration is by Act of 
3 Cro. 138. Parliament. An Officer that is conſtituted by Statute, hath no more 


ſt. 75» 
5 Authority than the Statute gives him; for he cannot preſcribe, as an Offi- 


14 Inſt. 267. cer at Common Law may. Ans Iofant or Minor is not capable of an 


188. Office of Stewardſhip of the Court of a Manor, either in Poſſeſſion or 

38 Reverſion. [But Quære.] [See 5 & 6 Ed. 6. cb. 16. infra.] 

N A See 6 Ri. 2. cb. 9. 3 H. 8. ch. 8. Concerning Victuallers. 

"IM | Denizens or naturalized, are incapable of any Office of 7. ruſt, either civil or 
military. 


1 Lit. 270. = Offices may be executed by Deputy, where the Office may be 


| Perk. Tit. granted to one, to execute by himſelf or Deputy, or the Deputy of his 


Grants, 


1. 100, ror. . © Deputy 1 is he, that exerciſes the Office in another Man's 
9 Rep 47, Right. There is a Bi ende betwixt a Deputy and an Aſignee of an 


48, 49. Office. For an Aſſignee hath an Eſtate or Intereſt in the Office itſelf, and 
3 Cro, 279. 


doth all Things in his own Name; for whom the Grantor of the Office 
ſhall not anſwer, except in ſpecial Cafes. And when an Officer hath 
Power to make an Aſſignee, he may of Courſe make Deputies. . Alſo 


when an Office deſcendeth to an Infant, Idiot, Sc. he may of Courſe 


; Dr. & Stud, make a Deputy. But the ſuperior Officers maſt! anſwer for their De- 


Dial. 2. ch. 42. 


2 Inſt, 191, Puties in civil Actions. And the Deputies are ſubject to criminal Pro- 


466. ſecutions. [Sec of Under. Sberiſ, B. I. ch. 7. and of a Steward of a 
And. 114. Court- Baron, B. 4. cb. 1. and what Officers may make Deputies. 2 Roll. 


Ab. 154. 

By ? 1. ch. 13 and 4 H. 4s ch, 20. Cuſtomers and 8 in 
every Port if England ſhall be 88 upon their Offices in proper Perſon, 
without making any Deputy. 
By 4 H. 4. ch. 21. Searchers in the Ports of England ſhall not WE; by 
Deputy. 

552 1 2 H. 6. ch. 10. Patent Officers in the King' $ Courts, who have uſed 
to appoint Clerks and Miniſters under them, ſhall be charged and fwarn 
to appoint uche as be fuſicient, faithful, and attending, and for whom they 


will anſwer. 


By i W & M. seff. 1. ch. 18. Diſſenters from the Church of Eng- 


land choſen to any Parochial or Ward Office, who ſcruple the taking of the 


Oaths, "may e execute the Office by a Deput 2 to be allnwed as tbe Officer ſhould 


have Denn 


* 1 Inſt. 33. 4. The der may Jawfolly * ouſt and diſcharge his Geer at Plea- 


b. 
po 59, 60. ſure, where he hath no other Profit, but a collateral. certain Fee; as Bai- 


liff, Receiver, Surveyor, Auditor, and the like, the Exerciſes of which 


are but Labour and Charge to them. Yet he muſt have his Fee after 


ſuch Ouſter. But W here the F ces are to be taken out of the Profits ap- 


— 


3 
5 — 


b Officia judicaalia non concedantur antequam vacent. 11, Rep, 4. 3 
AE TH E Mo pertaining 


Stewardſhips of Courts-Leet cannot be granted in Reverſion, becauſe 


r By 12 & 13 W. 3. ch. 2. and 1 Geo. 1. St. 2. ch. 4. Aliens, tho' made 
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pertaining to che Grantor within his Office, and where the Office itſelf 
is profitable to them, there the Grantor cannot diſcharge the Officer of 
his Service. As if a Man doth grant to another the Office of the 
Stewardſhip of the Courts of his Manors, even with a certain Fee, he 
cannot diſcharge him at Pleaſure, becauſe he hath other Fees and Profits 
belonging to his Office, So it is as to the Office of the Keeper of a 
Park ; for he hath not only his certain Fee, but Profits and Avails in 
Reſpect of his Office, as Deer-Skins, &c. And no Man ſhall make void 
vis own Grant to the Prejudice of the Grantee, But if Bailiffs, Re- 
1 Sc. that have only a collateral Fee, have their Offices granted 
by Patent for Life or Vears, they cannot be removed at Pleaſure; much 
leſs can Stewards of Courts, if they hold their Offices by Patent. b But , Lit. 358: 
as to private Offices granted by Deed, the Grantor or his Heirs may 
law fully turn out the Grantee, if he doth not well and truly execute the 
Office. For the Eſtate which he hath in the Office is upon a Condition 
in Law, (bis.) To do his Duty im it. 


5 Offices may be forfeited by Common Law, and by Statute, 
By Common Law, as 


By c Non-uſer of publick Offices, which concern the Adminiſtration 


e 9 Rep. 50. 
of juſtice or the Commonwealth. Here a Neon-uſer is a Cauſe of For- 1 luft. 233. a. 


feiture. But Non-uſer of itſelf, without ſome ſpecial Damage, is no Cokes 


| Compl, Cop. 
Forfeiture of private Offices. But a 2 Lfal to execute the Office a * 
Requeſt, 1s a Forfeiture. 


1. 45 
By d Miſcuſer, as if a Keeper of a Park kills any Deer 9 a Lit. 378. 


Warrant, or cuts down any Trees to his own Uſe, it is a Forfeiture of . 
his Office: For this and ſuch like Offices are founded upon Skill and 233. 5 


Confidence, and Conditions are arinexed to them by the Law. And 


thus a © Deputy by his Miſdemeanour may make his Officer loſe his Of- Kitch. 287: 
fice. But the Miſdemeanour of the Grantee for Life, ſhall not affect 2 Roll. Abr. 
him who hath the Reverſion, for he ſhal) forfeit only his own Eſtate. 7 


Thus if a Steward burns the Court-Rolls, taketh a Bribe, &c. he for- 
feits his Office by this M. ſ-uſer. * Where the Condition in Law requires *1Inft. 333. b. 


Skill and Confidence, as in Caſe of Offices, an Infant or Feme Covert 8 Rep. 44+ 


not obſerving it, forfeit their Intereſt, Whether they come to the Office 


by Grant or Deſcent. But if an Infant or Feme Covert break a Con- 


dition in Law, that requires no Skill or Confidence, this is no abſolute 
Forfeiture. Vet a N in Deed binds them. 


+ 
* 


2. By Statute. 
By 5 & 6 Ed. 6. ch. 16. None all ſell any Office or Deputation ofthe 
ſame, or any Part thereof, or take any Reward, or "Profit, or any Pro 


miſe or Aſſurance of any Reward for the ſame, directiy or indirect ly, 7 the 
Office ſhall concern the Adminiſtration, or Execution of Juſtice, or Clerk- 


ſbip in any Courts of Record, or concerning the King s Revenue, Account, 


Cuſtom: , or any Attendance in any Cuſtom- Houſe,  Aulnage, Auditorſbip, 

Su veyor of the King's Lands, or the Keeping e any of bis Majeſiy's Caſtles, 

or Forts; in Pain that the Sellin o "ſuch Ace or D tation ſhall not 

cnly leſe and forfert his Right and Eltate therein, and the Gift or Nomi 

nation to the ſaid Office, or Depittation thereof, but Ter the Buyer ſhall See of Kibery 
immediately be diſabled to enjoy the ſaid Office, or Deputation. Provided, B. * . 
that this At Jann not extend to any TT — — or to any Office * — 


K 


»„— 


* — 


f In quo quis delinquit, in eo jure eft puriendus, 1 Inſt, 233. b, 
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a 2 Ventr. 188. 
213, 267. 


b 8 Rep. 47. 


Bn, 


> 2 Inſt. 221. 


Of Franchiſes, 
2 Black. Com. + 


c Finck. 104, 


* n * 


for the Keeping of a Foreſt, Chaſe; Park; Houſe, Manor; TORY "nor 1 


any Office granted by the two Chief” Juſtices or TJuſtices of. Aſſiſe, but that 


they may grant Office as before. Alſo all Acls done by any Officer remov- 


able by Force of this Act ſhall be good in 20; e be be FUMADeR. mn alſo 
12 Ri. 2. cb. 2. | 


a It Hath been reſolved, that the Office of Raider to an \Archdiveon 


being forfeited by this Statate, the Right of nominating and appointing 
a Regiſter did devolve to the Crown: by Forfeiture, and not to the Biſhop 


of the Dioceſe. b Such Offices” a eas 10 THE Right) are determinable at 


Common Law. PX eo 


By 13 Ca. 2. St. 2. chi I, 19705 Gd. 1. eh. 6. No Perfons ball be 
elechei into any Office er Place] re/ktins to the Government of any City, Cor - 


por bun Bell, r P f. Fee , obo hall nt bave taken 8 Sacrament 


actors) 40 the Rites of the' Church / England, «within one Year before 


fach econ ; but & Remboal, or Proſecution n Acccum of ſuch Omiſſion, 
e thin 2 Months 7 25 Election. Every Perſon ſo elected "mult. 


take the Oaths of Allegiance and Supremacy at the en, Wwe! that be takes 
the Oath of Office. 1 8 1 


By 25 Ca. 2. ch. 2, Every Per ſan have; any Office en or military, 


| 07 any Place , Truſt or Commdaud under the Ning, or under any Grant from 


him, "ral. tale the Sacrament according to the Uſage of the Church of Eng- 
land, within three Months after his Admiſſion 10 ſuch Office. 


"nd by 9. Geo. 2. Ch. 25. Every ſuch Perſon mujt fulſeribe the Dk. 


claration againſt Tranſub}tantiation, na; in 25 Ca. 2. ch. 2. and "alſo 


tale the Oaths preſcribed by i Geo: 1 St. 2. ch. 13. {abbich 7 may' by" 'Virtie 


7d that Statute be taken and 'ſubſeribed by the lawful Depirres of fuch” 'as en- 
joy Offices. of. Tnheritants, thtead” "of the! Officers themſelves) at amy of the 


King” s Courts at Weltminſter, 'or at the General or Quarter: Seffiens; 257 Cb 
in [ix Weenths after be ſhall enter ion ſuch Ofice,” or ꝛbithin fix - Months 
after. his Return to England, tf ther abroad, and at the" ſanie Time'muſ} 
produce a Certificate of bis having retsoed thei Sacrament; under. 25 Hands 


UE the Miniſter and Churchwardens, atteſte by two Mitneſſes. 


Yo: * 


0 1 Ann. ch. 8. No Office cuil bi. arilitory I Mall be void . f Death 


ef the Fog = Bus Jhall contin 755 * Months, ages! 1 een le 
wad by 7 3 op 


be next Succeſſer. 
Ses 9 An. ch. 20. for the more ealy trying the Rights of Offices. 


I. What is a Franchiſe ? e 1 - 
Ae. Franchiſe or a Liberty is a Royal Privilege in the Hands of a 


Subject, either, by Charter of Letters Patent or Preſcription. All Li- 


berties are derived rom the Crown ; and therefore they are extinguiſhed, 
aF. N. B. 230. f 


if they come to the Crown again 55 cheat, Forfeiture, &c. a A Fran- 
chiſe or Liberty may be veſted in Bodies politic or "Corporations, aggre- 
gate or ſole, of in many PFerfobs that are not Corporations, (as Coun- 


ties, Boroughs, Towns,) or in a fingle Perſon. One Liberty cannot be 
granted to the Prejudice of another, that was granted before: a Pri- 


ority of Grant is to be regarded. | 
2, They are of different Kms.” THE Ch jf of het are the Prin- 


cipality of Wales the Counties Palatine of Lancaſter, Durham, Cheſter. 
Next, Counties, Hundreds, Cinque Ports, Poris of the — Then there 


4 | is 


. . 1 1 ſhall ſhew, . What i is a Franchiſe. 
2. Their ſeveral Kindh. 3. What Fronch biſes ought to have Alpivance, 
n what nat. 4. How Promiſes max be forfeited," 4 
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CHAP. 2. 


Laws of England 


201 


is a Liberty of havitg a Thi Manor or Lordſhip, a Liberty to make a 
Corporation, to have a Coroner, to hold Pleas, and to have Cignizance of 


| Pleas, Gaols, Baliwicks of Liberties, and Return of Writs, the Liberty 
of a Foreſt, Chaſe, Park, Warren, Fairs and Markets, Felons Goods, 
Goods of Fugitives, of thoſe put in the Exigent, Deodand, 7. reaſure- 


Trove, Waifs, Eſtrays, Wreck of the Sea. 
Of the Principality of Wales, and the Counties Palatine, T ſhall ſay 
ſomething hereafter in the Fourth Book, chap. 2. I have mentioned 


Counties and Hundreds in the Iatroduction. Cinque Ports ſhall be ſpoken 


of too in the Fourth Boot. Of Gaols and Coroners, ſee Book 1. chap. 7. 
Of Corporations, chap. 8. Of Manors and <p ſee Book 2. chap. I, 
Book 4. chap. 1. and of Leets, Book 4. chap. 1. 

It is neceſſary to ſpeak here only of Liberties to hold Pleas, and to 
have Cognizance of Pleas, of Bailiwicks of Liberties, and Return of Writs, 
of the Liberties of Foreſt, Chaſe, Park, Warren, Fairs and Markets, 
Goods of Felons, and Fugitives, of thoſe put in the Exigent, of Deodands, 
Treaſure-Trove, Waifs, Strays, Wreck of the Sea; : Which are Liberties 
uſually drawn into Queſtion. 


1. The Liberty e to hold Pleas (Tenere Placita) i is to have a Court of e Finch. 166. 
one's own, and to hold it before a Mayor, Bailiff, &c. in ſuch a Les 
according to the Courſe of the Common Law. Herein one may 


ſcribe : But the Cauſes here may be removed to the higher Courts. Sack 


-are the Courts in Corporations, which are merely concurrent Juriſ- 
dite. 

2. To have d Cognizance of Pleas, ( Cognitionen Placitorum) i is to have 
Power to draw Cauſes out of the King's Courts into one's own, with 


an excluſive Juriſdiction, This lieth not in Preſcription, but in De- 


mand of the Lord; and is always of Record, and claimed by Charter. 


The Principality of Wales, the Counties Palatine, the Cinque Poris, 


and the Univer/ittes, are Juriſdictions exempt, and have Cognizance of 
Pleas, But © theſe particular Juriſdictions, derogating from the Juriſ- 
dition of the general Courts of the Common Law, are ena bo to be 
taken ſtrictly. 2 Filſon, 4 6. 
3. A Bailiwicł is that Liberty, which 1 is exempted from the Sheriff of 
the County, over which the Lord of the Liberty appointeth a Bailiff, to 
do ſuch Offices within his Precin&, as an Under-Sheriff doth at Jarge 
under the High-Sheriff in the County. Such is the Bailiff of Weſtminſter, 
of the Dean and Chapter of St. Paul's Kc. [See for his Oath 27 El. 
e OY 


Inſt. 114. b. 
2 Inſt. 71. 
4 loſt. 87. 


224. 


2 Dany Abr. 


161. 


4 1Inft, 71 b. 


$144. 
2 Inſt. 140. 
8 Rep. 118. 
9 Rep. 29. 
2 Cro. 543, 
692. | 


2 Danv. Abr. 
163, 164. 
2 Ld, Raym, 


836. 
2 Str. 810. 
© 2 Inſt 548. 


Theſe Bail: ifs of Libet cannot arreſt a Man . a Warrant 


from the Sheriff of the County. And yet the Sheriff cannot enter the 
Liberty himſelf at the Suit of a Subject! without this Clauſe in his“ 
Writ, (viz.) Non Ommittas Propter Aliquam Libertatem, Sc. See Weſt. 
2. or 13 Ed. 1. ch. 39.] Yet he may arreſt in any ſuch Franchiſe upon 
a Quo Minus or Ca Utlagatum, and in all Writs whatſoever at the 


King's Suit, If the Sheriff doth enter the Liberty without fuch Power, 


the Lord of the Liberty ſhall have an Action againſt him, tho' the Exe- 
cution of the Writ may ſtand good. [See 27 H. 8. cb. 24. | 
4. Some Franchiſes (which are not Counties by themſelves) have Re- 


turn of Writs (i. e.) they may make Certificate or Anſwer to the Courts 
above of that which is done by their Bailiffs, to whom Mandates are 


i Ventr 406, 


2 Inſt, 453, 


directed to execute Writs, a This Liberty may be by Grant or Preſcrip- * 2 Toil. 452; 


tion, when the Bailiff returns his Precept, he moi ſet his Name to it. 


453: 


3 F | Fines 497. 
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"In Inſtitute of Ti | Book II. 


Ah ae a. at. 


d De & . 
Dial. . ch. 42. 
1 V entr. 399. 
Sce p. 74-75: 
atliie, 


erTaſt. 233. a. 
4 Inſt 316. 
8 Rep. 138. 
Manw. ch. 1. 
num, 1, 

C1 2 num, 2. 
d 4 Ialt. 300, 
301. 

2 Black. Com. 
38. 


e 4 Inſt, 301. 
f I Inſt. 1. b. 


2; 13. 
- 4 Inſt; 314, 


315. | 

Z 1 Infl. 5 b. 
4 lalt. 289. 
208. 


S e of the Fo- Bounds., 
reſt Courts. 


B. 4. ch.. 
poſt. 


4 laſt. 299, 
300. 


14 laſt. 303. 
2Black, Com. 


38. 


' Joſt, 233.3 


bs Tn. 317, 


"88; 


m 11 Rep. 87. 


7 2 Inſt. 179 


« + Inſt, 314, 


a 4 laſt. 303. 


b IInſt. 233 a. 
2 Inſt. 199. 


3010. 60. 
2 Black. Com. 
39, 416. 


, Fines. or „ for inſufficieat 3 of Writs, or other Pro- 
ceſs made by theStewards or Bailiffs of Liberties, ſhall be laid upon the 
Ste wards or Bailiffs, and not upon the Sheriff or Lord of the Franchiſe. 
But the Lord ſhall anſwer for the Bailiff, if he is inſoMicient, : JP: I Ed. 
3. cb. 5. 27 H.8.ch..24.], 

5. A Foreſt (Ferarum Statio) is 2 certain Territory of ods Ground 
and fruitful Paſtures, privileged for Beaſts of Yenary (nat Venery) or thoſe 
that are; gotten.by Hunting, or for Fowls- of Foreſt, Chaſe and Warren, to 
reſt and abide there in Safety. d The, King may make a Forreſt in his 
own Ground at this Day, but not in the Ground of Subjects without 
their Conſent. This Territory of Ground ſo privileged is meted and 
bounded, and known to be ſo, either by Matter of Record (by Writ 
iſſued to the Sheriff of the County, who ſhall take an Inqueſt of the 
Place and Bounds, and return it into Chancery, & c) or by Preſcription. 
By Preſcription it may be gdod in. the, Grounds) of other Men. The 
King may grant a Foreſt to a Subject; but in the Hands of a Subject 
it is not properly a Foreſt, but rather a Chaſe. By the Grant of a F oreſt, 
not only the Privilege, but the Land itfelf | paſſeth. 

A Foreſt doth conſiſt of b ci Things, 3 ) Of Soil, Cones. Laws, 
Courts of Record, Tudges and Offic cers of Record, Gane, and certain 


J MO; 3 Ty 


A Pen, (from Pure clear, an exempt. and fy A "Blncs) rontaineth 


ſuch Grounds, which Hen. 2. Ri. 1. or King Jobn added to their anci- 


ent Foreſts over other Men's Grounds, which were afterwards diſafforeſ- 
ted by the Statute of Charta de Fareſta, ch. 1. & 3. The Owner may 
n hunt there, ell Timber, & c. AS if they. had n er been af- 
foreſted, 5 

6. A Chaſe ch Chaſer to chaſe) is 1 Place for the N 
of Deer and Beaſts of the Foreſt, being of a middle Nature betwixt a 
© - oreſt and a Park. k Tt is commonly leſs than. a Foreſt, and not endowed 
with ſo many Liberties; as Fonts, Laws, Courts, Sc. and yet it is 
of a larger Compaſs than a Park, b JAaving Revs Officers and Game than 
a Park. Every Foreſt is a Chaſe, but every Chaſe i is not a Foteſt. It differ- 
eth from a Park in that it is not igeloſed· For if it is inclaſed, it is a good 


Cauſe of F orfeiture; . ! tho! j it mu hav certain Metes and Bounds. But 
it may be in other Men' 8 Groun s as well as in one's own, It is not Lawful 


to make a Chaſe, Park or Warren, without * Licence under the Broad 


Seal, For this would be to appropriate Beaſts, that are Fer Nasa, 
to one's own Uſe. + 


A Chaſe is governed by, the Co 


mmon Law, One may have Com- 


mon in 4 Chaſe as well as in a Forck + and the Owners of Wega there 


may cut down Timber or Wood without any Licence. 

Chaſes that were neyer Foreſts, cannot. have. any a Purken..' 

7:8 A b Park (from Parguer to incloſe) is a great Quantity of a, 
inc oſed and pb lgel, for wild | zeaſts of Chaſe by the King's Grant or 
by Preſeription. No Man now can erect a Park without a Licence 
under the Broad Seal. For the Common! w does not encourage Mat- 
ters of Pleafure, which bring no, Profit to the Sommon-wealth. The 
Beaſts of Park or Chaſe praper if extend, to the Buck, Doe, Eg, but in 
a common and legal Senſe to all the Peaſts of e A Fark muſt 
be incloſed. For if it lies open, it 18 4 good Cauſe of Seiſure into the 
King's Hands as a Thing forfeited. And the Owner cannot have an 
Action againſt thoſe that hunt in his Park, if! it lies ABST: - I. 


, l To 


- 
Frey WI". 1 neu 1 OS ns, = 4 . 


* Re nt =_-_ * bes. WR — 


C 


_ — . — 


(„0% „ 4 
PIs — * n 0 


To a lawful Park threr Things are required. 7 1. A Grant or Preſerip- 2 Inſt. 199. 
tua. 2. Incloſures by Pale, all or Hedge. z. Beaſts of a Park. 

There are Parks in Uſe and Reputation, eteRcd without lawful War- 
rant, and yet art called Parks. I do not mY of theſe nominal Parks; 
tho' the Owner of ſuch a Park may have an Action for killing his Deer. 

Parks as well as Chaſes are Nc to the Common Law; and are e 4 Inſt, 314. 
not to be ruled by the Foreſt Lawws. 
I see 5 Geo. 1. 4b. 15. Of the Pofithinet 0 Kespers of Foreſts 
Chaſes hb Parks, Cc. for. tilking or Killing Deer without Conſent * 
the Owner, And Weft. 1. or 3 750. 1. ch. 0 3 2.1, ch. 13. 7 
Ja. 1. cb. 13." 13 Cha. 2. Sr. 1. ch. 10. 3 C. M. th. 10. 
5 Geo. 1. ch. 15, 28. 8 Geo. 1. ch. 19. thee bY 1 10 Geb. 2. ch. 32 
24 Geo. 2. ab. 57. For the more eſfcelen Diſcovery and Poriſamnett of 
Deer-Stealers. And 43 El. cb. 7. 22 & 2 22 11 cb. . 3 & 4 N. 
& M. cb. 10. and 5 Geo. 1. ch. 15. 6 Geo. 1. ch. 16. For breakiig 
E down Pales and other Fences.] 
1 8. A* Narren is a Liberty by Grant of cbt King g. or 5 Proſeription, 
EC for Preſervation of Beaſts and Fowls/of the Warren. Beafts, as Hares, 
B Conies, Ic. Fils, as Partridge, Pheaſant, Quail, Rail, Woodcock ; or 
Water-Fowl, as Mallard, Hern, Cc. 2 me. Park or Warren, 
gate collateral Inheritances, and not ifſaing out of the Soil as 


1 Terms of 
Compiin the Law, v. 


"4h * 1 5 - Ls 
Ar 7 4® 0 — 2 
9 MY NH ai, 
& TH 4 -- 2 ＋—— — * 


ws. 
2 — lic 


= doth. A free Warren may lie open, for ehrte is no Neceffity of in- Warren. 6 
3 cloſing it. One may have a Warren in ànother's Land; for the Guns TR "0. 8 
= may alien the Land and reſerve the Franchiſe. Rut no one can make a , lntt 318. 

Warren; and appropriate thoſe Creatures that are Fire Nature, without _ Com, 


the King s Licence, as before obſerved . No Action lies if Conies eat up ** 
another Man's Corn, Sc. But the 1 of the Jorg. may Kill bern. 3 
For no one hath Property i in them. : n h "= 1 199." 
[See 22 C 23 Car. 2. cb. 23 48 "EW, G . cb. 23. 1 An. ch. 
14. 9 An. ch. 25. 3 Geo. 8 U . Pe 8 Bro. 1 ch. 19. | 26 ern 
cb. 2. 28 Geo. 2. ch. 12. 30 Geb. 2. ch. 6. F4 "Por the better Pre. 
ſervation of "the Game, and the Statutes relating be Dehrojing « of the 


+ 3. ch. 3. Polt. ] "rs OY ds 5 095 
9. Of Fairs and Ae der. 1. Wh Bal. or Marler? 2 : Or Toll 
e 5 25 * e in Fairs and 
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in Fairs and Markets. 8. How - 
Markets? a S ny ; ah 
1. What is a Farr r. Meret? n , . 8 Com. 
A Fair (from Firum or Ftrie) 18 a great Sort er Mic granted : Black ng 
to any Town, &c. for Buying and Selling, and for the yore ſpeedy —_— 
commodious Proviſion of ſock Things, as the Subj ect needeth. It is Se r * 
uſually kept once or twice in the Year. A art z (2 N ener or Mercando) MIT 5 
is a great Fair holden every Feat“? n fer ag 
A Market (from Mercando, Buying and See) is leſs e 712 

and granted to a Town, c. ot ths" ike Potpoles ; but chief * the 
Proviſion of ſuch Vidtuals, as tñe Subject wanteth. This is ulvally kept 

once or twice in the Week. 80 that every Fair is a Market, but every 

Market is not a Fair. There nay, be a Market without an Owner. , 

Where there is an Owner, à Butcher Cannot preſcribe to ſell Meat! be . 422. 
own Houſe upon a Market-Day: for the Market muſt, be in an open : 
Place, where the Owner may have the Benefit of it. : Poms Abe. 

: "xe Every one that hath a Fair or Market, ought to have it by Grant, of «© Soft. 220, 

by Preſcription, which ſuppoſes a Grant or Charter. And if the King 221. 281. 
grants to one a Fair or Market, he ſhall have of Courſe a Court of Re- 

cord, called a Court of Pie-Powder 1 as incident thereunto. In common « gee B. 4. 


I Speech ch. 1. poſt. 


An Inſiitute of the. Boo I. 


e 2 Loſe. 406. 


1 Rep 49. 
2 Saund. 177 


See p. 106, 
ante. 


2 Inſt. 220. 
2 Str. 1239. 
1 — 


8 2 Inſt, 2 21. 


2 Inſt. 220. 
12 Inſt. 222. 


&2 Inſt, 2 20. 


21nſt. 219. 


| » 2 Ld. Ray, 
1171, 


cl Roll. Abr, 


1591. 
d z Inſt, 221. 


2 Roll. Abr. 
198. 


e See p. 137. 
ante. 


F. N. B. 227. 


Speech the Fair or Market is taken fan wo Place where it is kept. If 
one hath a Fair or Market by Charter or /Preſcription, and another ob- 
tains a Market near it to the Nuſance of the former Fair or Market, he 
may avoid it, For there are always theſe Words in the Grant, a vi2) Ita 
Quad non fit ad Necumentum Alterius Mercati. 

Every one, that hath a Market ought to have e Tombrel, doth 
to puniſh Offenders. 


By 13 Ed. 1. St. 2. ch. 6. Fairs and Markets ſhall not be tept in 
Church-yards., 

By 2 Ed. 3. cb. 15. Ty Tord at the Beginning of Zi Fair mt 
cry and publiſh how long it ſhall endure, and the Fair ſhall net bold longer 
| than its due Time. 


By 27 H. G. ch. 5. All Fairs and Markets are firtidden tobe eps 
on Sunday, Ge. 


5 2. Of 70 in Fairs and Markets. 10 moſt Fairs and Markets Te al 18 
paid to the Owner. 

* Toll (or Tolne) is properly a reaſonable hom of kaadey or Payment tc to 
the Owner of the Fair or Market —_ Sale of Things tollable within 
the Fair or Market, or for Stallage, ickage, Sc. It is always to be paid 
by the * Buyer not the Seller, unleſs there is a Cuſtom to the contrary. 
Nothing is tollable of Common Right before the Sale. In ancient Fairs 
and Markets Toll may be paid by Cuſtom for the Standing in the Fair 
or Market, tho nothing is fold.” Such a Cuſtom muſt. be Time out 
of Mind; which Cuſtom no one can challenge, that claims the Fair or 
Market by Grant within the Time of Memory, (viz.) ſince the Reign of 
Ki. 1. 80 Do it is better to have a Fair or Market by Preſcription than 
Grant. Toll was firſt ® invented, (<a Contracts We" made _— 
and before Witneſſes. 80 

At this Day there is not any certain Toll 8 but if that which is 
taken be unreaſonable, it is puniſhable by 3 Ed. 1. ch. 31. Of Which 
the Judges ſhall determine, if it comes judieiall before them. Toll 
may be ſaid to be * outrageous, where a reaſonable Toll is due, and exceſ- 
five Toll is taken ; or where no Toll is due, and Toll. is Ales and un- 
juſtly uſurped. T he King cannot grant an outrageous Toll. 3 Outrageous 
Toll diſcourages Men from Furniſhing Fairs and Markets. If the King 
doth not grant Toll with the Fair or Market, the Patente ſhall have no 
Toll : For it is not incident to a Fair or Market by a general Grant *. But 
ſuch a Fair or Market is a free Fair or Market. [See 10 & 11 M. z. 
ch. 24.] Toll in Fairs is generally taken upon the Sale of Cattle, as 
| Horſes, &c. but in Markets for Grain, _ : © And the Lord __ ſeize 


until n e 


The“ King ſhall pay 1 no Toll for AS of his Goods ; ahdis a Man may 
be diſcharged from the Payment of Toll by the King” s Grant, either 
generally, or ſpecially in the King's own Fajrs and Markets ; and 'of the 
Toll which together with any Fair or Market is granted after ſuch 
Grant of Diſcharge ; but the King's Grant cannot difcharge Toll for- 
merly due to Subjects either by Grant or Preſcription. * Priority of 
Grant is to be regarded. Tenants in ancient Demeſne *© are exempted 
and diſcharged of Toll for Things coming of thoſe Lands. If Toll is 
demanded of them, they may ſue to have Letters Patents under the 
King's Seal, directed to all Officers, to ſuffer them to be Toll- Free, or 
they may have the Writ De Eſſend 88 De 7 aloma. 


FO 


* Qui rue = eft in jure. 4 Rep. 30, 1 Inſt. 347. b. | 
| 2 | _ By 
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or Bridge maintained at their Coſt. There is alſo To 


| perty could not be altered by Sale in Market Overt. 
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By 3 Ed. 1. ch. 31. If exceſſive Toll be taken in & Market-Town by the 1 Iaſt. 219, 
Lord's Conſent, the Franchiſe ſhall be ſeiſed. If by other Officer, be ſhall < 
pay double Damages, and ſuffer forty Days Impriſonment, - © © | 
By 2 & 3 Ph. & M. ch. 7. Every Owner of a. Fair or Market ſhall 
appoint a Toll-taker, where Toll is to be taken, or a Book-keeper where no 


— 


in Pain of Forty. Shillings. for every Default. 


s There are divers other Sorts of Tolls, as Turn-To/l, where Toll is ; 8 Rep. 46. 


Toll is paid, to fit there from ten of the Clock in the Morning until Sun-ſet, 


paid for Beaſts that are driven to be fold at Market, and do return un- 2 Wilſon. 296. 


fold ; Toll-Travers, where one claimeth- to have Toll for every Beaſt 
driven over his Ground; Through-Toll, where a Town preſcribes to 
have a Toll for ſuch Beaſts as go through the Town, or over a Ferry 
nage for a Beam 
with which Things are to be weigh'd ; Pontage, Paviage, Cranage, 
Wharfage, Anchorage, Stallage, Pickage, &c. ky 

3. * Property is altered and diveſted 


0 


by Sale in Fairs and Markets Overt. > 2 Inf. 513; 


For all Contracts of any Thing vendible there ſhall bind the Parties, and 5 Rep. 83. 


thoſe that have Right. But this Rule extends only to Sales, not to pawn- Wilſon. 8. 


ing . This Rule hath welve Exceptions. 1. It ſhall not bind the King; 2 Str. 1187. 
tho' it ſhall bind Infants, Feme-Coverts, Idiots, Men beyond Sea and in 
Priſon that have Right. 2. The Sale muſt be in a Place that is open, 


ſo that any one that paſſeth by may ſee it; not in a Back-Room, Ware- 
houſe, &c. 3. It muſt be in an open and proper Place, and proper to 
the Trade of him in whoſe Shop it is fold; as Plate muſt be fold in 


a Goldſmith's Shop not in a Scrivener's, &c. for no one will ſearch there 


for ſuch Things. 4. It muſt be a Sale, not a Free-Gift without any valua- 
ble Conſideration, 5. The Buyer muſt not know that the Seller hath 
wrongful Poſſeſſion. 6. The Sale muſt not be fraudulent betwixt two, on 


' Purpoſe to bar him that hath Right. 7. If the Seller acquireth the Goods 


again, he that hath Right may take them. 8. There muſt be a Sale and 


Contract. Therefore a Sale to a Man of his own Goods, or a Sale by an 
Infant known to the Buyer to be ſuch, or by a Feme Covert known to be 
a Feme Covert (unleſs for ſuch Things as ſhe uſually trades for, or by Con- 


ſent of her Huſband) bindeth not. 9. * The Contract muſt be originally Dyer. 99. 


and wholly. made in the Market Overt, and not have Inception out of the 


Market, and Conſummation in it. 10. The Property is not altered if 

Toll is not paid, where the Statutes require it. [See 2 & 3 P. & M. ch. 
7. 31 El. cb. 12.) Though by the Common Law the Property was altered, 
tho* no Toll paid. 11. The Sale muſt not be in the Night, but between 

Sun and Sun, that is by Day-light; tho' the Sale that is made in the Night 

is good betwixt the Parties, but not to bind a Stranger that hath Right. 

12. If the Party robbed purſues his Suit freſhly, and convias the Felon, 


| tho' the King's Officer, or any other that ſeized the Goods, ſelleth them in 
| Market Overt, the King or the other ſhall make Reſtitution of his Goods. 


For the Goods were in the Cuſtody of the Law, and therefore the Pro- 
[See 21 H. 8. 
ch. 11. and of Bankrupts, ch. 4. poſt, Concerning Sale of their Goods 
in Market Overt.] . 1 
In London every Day except Sunday is a Market Overt, and the Sales * 5 Rep. 8;. 
in Shops there for valuable Confideration are good ; but the Court can- : We * 
not take Notice of this Cuſtom of London, unleſs it be found. e 
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& But in te Conntey whete Things are fold i in \ diſtin Places in a Fair 
or Market, the: Goods mult be ſold in the uſual Place ene for the 
Sale thereof; otherwiſe the Property is not altered. 8 

Sale upon a Sunny, tho“ in a Fair or Market, ſhall not alter the 
Propeity, EIS 

Ey 34 & 35 B. 9. ch. * No Sale of Geods and Cattle Rolen i in Wales, 
or ſold in any Fair or Market there, ſball alter the Property thereof. 

By 2 & 3 Ph. & Mar. ch. 7. The Sale of Horſes in Market Overt 
ſhall not alter the Property therging unleſs the Horſe be rid, or led about, 
or ſtand in the,open Part of . the Market, (not in any Heuſe, Turd or ſecret 
Place) fer one 2 betqveen ten in the Morning and Sun-ſet, and all tbe 
Parties coptraBing, For, $be;' Horſe come and enter their Names and Places 
of Abode, and the Colsur and ſome ſpecial Mark of the Horſe; with the Toll. 


rater or Book-keeper, and. pay ile Toll, er elſe one Penry for the Entry 
where no Toll due. And | 


By 31. El. ch. 12. The Seller muſt Sg 7 ie T oll-taker, Bailf: or 
- Owner o, the. Market, a credible Perſon to vouch for him, that be e 
8 and his Place of . Abode and Employment, unleſs. ſuch 7 all-taker, &c. will 
take itiof, his own. Knowledge ; the Price for which the Horſe is fold [ſhall be 
_ al entered in bis Book, and the Toli-taker i is to give the Buyer à true Note 
in Writing of the Entry, if required, upon Payment of Two Pence. But 
nat withſianding theſe Requiſites are obſerved, the Owner of a ſlolen Horſe 
may redeem within fix Months, upon Payment of the Price. And if any 
Horſe that is ſlolen hall not be fold, given or exchanged according 10 he 
Tencur of .. theſe Statutes, the Owner may take again ihe ſaid Horſe where- 
ever be finds , or have an Action Ly Detinne or. Replevin fer [the 
fame. 1 1 Hun 7 > 

See 5 & 6 Ed. 6. <>. 14i . Againſt Toole, Forcftallr and Re- 
grators; and of theſe Offences; B. 3. cb. 3. pH. 

See 1 C2 Ph: &. M. ch. y. An Act, chat Perlons tlg in the — 
try ſhall not ſell divers: Wares i in the Cities or LOR ee by Re- 
tail, but! in open, Fairs. . 43001 
10. There are Liberties of Cite Goods 26d Chanel of 3 7" 
gitives, and of, thoſe. put in Exigent. Alſo Liberties. of ſeiſing Deo 
dands, Treaſure-Trove, Waifs, Eſirays, and Wreck of the Ses. 

1. Goods and, Chattels of '# Felons may be. forfeited by Convidtion, 
and ſometimes W, ithout- Conpiction. But the Forfeiture ought always to 
appear of Record. 80 the Goods of one Felo de ſe are not: forfeited un- 
til preſented, or found. of Record. Therefore tlie. Goods of Felons, or 
of. Felons: of themalelves, ' cannot be claimed by -Breſctiption; . If the King | 
grants the Goods and Chattels of Felons, the n and Chattels of Fe- e- 
lons of themſelves do not pas. i i 
2. The Goods and; Chattels of b Aubin are. this proper Kooks: of 
him. that flieth for a Felony; and ate forfeited to the Lord of the Fran- 
chil, when. the Flight is, fpund of Record, either by Indictment upon 
the Death o Jy Man before; the Coroner, or by Verdict upon Acquittal, 
if it be foun that he fled for the Felony. ff * tho“ one. be 17 


"> HY 
1 f 


gee B. 4 ch. 5. Not guilty, yet he may forfeit his Goods by Hing. 


c 5 Rep. 110, 
3 Inſt. 232. 


The Goods of thoſe put in © Exigent ate forfeited, wha one 
1 or indicted of. gh: toil withdraweth himſelf | ſo long, that 
a Writ of Exigent in order to an Outlawry 9 is awarded againſt him ; 
This Withdrawing is a Flight i in Law. And this Forfeiture ſhall ſtand, 
tho he renders himſelf upon the Exigent, and afterwards is found Not 
guilty. Tf the Party was impriſon'd, or beyond Sea, Cc the Party, his 


1 Execntors 


wheel runneth over a Man, and killeth him, the Cart-wheel, Cart and 


of the Owner of the Goods, for not purſuing and bringing the Thief to be 296. 
attainted. If the Thief had not the Goods in Poſſeſſion in his Flight 


keeps a Stray three-quarters of a Year, and within the Year it ſtrayeth 


* Omnia qua inovent ad mortem, funt Deo danda, 5 Rep. 110, 2 Inſt. 57. 
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Executors or Adminiſtrators, ſhall have aWrit of Error reciting the ſpecial 
Caſe to reverſe the Award of the Exigent. | 

4. A* Deogand (Deo Dandum) is when any moveable Thing inani- , fuft. 3). 
mate, or Beaſt animate, doth cauſe or occaſion the untimely Death of; Rep. 11s. 
any Man by Miſchance, (without the Fault of himfelf or other Perſon) in CO, 55 a 
any County of England, (but not upon the Sea or Salt Water) and that zoo, 
Thing, and every Thing moving with it, is forfeited to the King or Grantee Foſter. 265 to 
of the Crown, if he dies within a Yearand a Day after; As when a Cart- 11 885908 
Horſes are given to the Lord of the Liberty, to be diſtributed amongſt the 
Poor, for the Appeaſing of God's Wrath. If the Forfeiture is to the 
Crown, the Almoner diſpoſes of it. If one under the Age of fourteen falls 
from a Cart, Horſe, Sc. there is no Deodand. But if a Horſe, Sc. kills 


any one within the Age of Diſcretion, (i. e. under fourteen) it is a Deo- 


dand. Things fixed to the Freehold cannot be Deodands, as the Wheel 
of a Mill, 2 a Bell hanging in a Steeple, Sc. unleſs ſevered from the Free- : Sid. 204. 
hold before the Accident happened. If A. killeth a Man with the Sword 


of B. the Sword is a Deodand. If one falls out of a Veſſel in freſh 
Water, the Veſſel is a Deodand, but not if he falls out of a Veſſel in 


ſalt Water; tho' the Arm of the Sea is in the Body of a County; be- 
cauſe Perſons at Sea are continually expoſed to ſuch Accidents from 


\ 


The Jury, who find or preſent the Death by ſach Miſadventure, ought 


See of the 


alſo to find and appraiſe the Deodand. For the Goods are not forfeited Coroner, B 4. 


in theſe Caſes until the Matter is found of Record; and therefore cannot ch. 1. pot. 


be claim'd by Preſcription. But the following Franchiſes may be claim'd 1 "gp 


; by Grant or Preſcription. As, ES a. & b, 


F. e Treaſure-Trove (or Treaſure Found) which is Treaſure found hid 2 10. 281, 


in the Earth, or in the Roofs or Walls of Houſes or Ruins, (not lying * 3 loft, 132, 


133. 


upon the Earth or hid in the Sea) and which for want of a true Owner 5 Rep. 109. 
belongs to the Lord of the Liberty by ſpecial Grant or Preſcription. Ritch. 80. 


: | | | REES * Black. Com. 
But if the Owner may any Ways be known, then it does not belong 299 


to the King, or Lord of the Liberty under him. Nothing is ſaid to be 4 Burn. Juſt. 
 Treaſure-Trove but Gold and Silver, To conceal it, is Fine and Im- 294 295. 


priſonment. $5 OT a FAT: 5 
6. d Warfs (Bona Wawiata) are Goods which are ſtolen and waived « 5 Rep 109. 


by the Thief in his Flight, and upon that Account forfeited to the Lord Nich 81,82. 


1 Burn Juſt. 


of the Manor; if the Owner does not make freſh Purſuit, and apprehend 40 © 473. 


and attaint the Offender. The Reaſon of this Forfeiture is as a Puniſhment 1 Black, Com. 


there is no Forfeiture ; and then the Owner may ſeize them where he 


finds them, without any freſh Purſuit, - [See 21 H. 8. cb. 11] 


7. © Eftrays (Extrabure) are Cattle that ſtray into another Man's « pinck. 175 


Ground, and not own'd by any Man. In this Caſe, if they are pro- Kitch 80, 81. 


claimed on 7wwo Market-Days in two ſeveral Towns next adjoining, and Bacon's Elem, 


2p 2 eas 6, 77. 
the Owner doth not claim them within a Year and a Day, they belong : *. Juſt, 


to the Lord of the Liberty. If a Lord (who claims under the King, 470 0 473: 
Black. Com. 

: | . : | | 55 297. 
again, and another Lord getteth it, the firſt Lord cannot retake it; for 2Black. Com. 
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until the Year and a Day are paſt, and Proclamation made as aforeſaid, 
he hath no Property; and therefore the Poſſeſſion of the ſecond Lord is 
good againſt him, If the Owner claims the Stray within the Year and 
+1 Roll. Abr. Day, he muſt pay for the * Keeping, But in the mean Time the Lord 
879. cannot uſe it unleſs in caſe of Neceffity, and for the Benefit of the 
2 Cro. 148. Owner; and therefore he may milk a ſtray Cow within the Year, If 
the Cattle were never proclaim'd, the Owner may take them at any Time. 
% Rep. 16, No Fowl can be Strays but“ Swans - and. then Proclamation muſt be 
17. made as in other Caſes. The Cattle of the King cannot be Strays, or 
4 Inſt. 235 forfeited as ſach to the Lord of the Manor. po 

858. 8. A Wreck (Wreccum Maris) is applied to ſuch Goods as after a 
i 5 Rep. 106. Shipwreck are caſt upon the Land by the Sea, and left there within fome 
. County. None of thoſe Goods which are called Fetfam (from being Caſt 
210 into the Sea while the Ship is in Danger, and after periſheth,) or thoſe 
 2Black. Com. called Fhotſam (from Floating upon the Sea after Shipwreck) or thoſe 
3Black. Com. called Lagan or Ligan (Goods ſunk in the Sea, but tied to a Buoy, &c. 
106. that they may be found again after Shipwreck) are to be eſteemed Wreck, ſo 
1 _ Jai. Jongas they remain upon the Sea, and are not caſt upon the Land by the 
28 Sea. If any of them are caſt upon the Land by the Sea, they are Wreck. 
A Wreck muſt be within ſome County, whereof the Common Law 
5 Rep, 107, taketh Cognizance, and not where the Admiral hath Juriſdiftion. * Wreck, 
1090. Jerſam, Flotſam and Ligan, may be gained by Grant or Preſcription, as 
23ſt. 167, Well as Treaſure-Trove, Waijs, and Eftrays. If there is no Grant or 5 

Preſcription, they belong to the King, For where no Man can claim 1 

Property in Goods, the King ſhall have them by his Prerogative. NH 
By 3 Ed. 1. ch. 4. Where a Man, Cat, or Dog, eſcape alive cut of a 
Ship, whereby the Owner of the Goods may be known, neither the Veſſel nur 
any Thing therein ſhall be adjudged Wreck ; but ſhall be reftored to the A 

Owner, if he claims within a Year and a Day. © THe «| 
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2Inft, 166, A Man, Cat or Dog, are only put for Examples; but all other living E 

&. Things are to be underſtood, 8 = 

8 The Year and Day ſhall be counted from the Seizure. Yet if the oy 

Owner dies within the Year, his Executors or Adminiſtrators may make 7 

Proof. But if the King's Goods are wrecked, and caſt upon Ground, A 

where a Subject hath Wreck of Sea, the King is not confined to any © 

Time to make Proof as a Subject is, JJ * 

If the Goods are Bona Peritura, the Sheriff may ſell ſuch Goods with- * 

in the Year. "7. f Is $ a 

If the Goods are not ſeized by the Lord of the Liberty, but taken 5 
away by Wrong-doers, the Owner may have his Action; and if the Y 
Wrong-doers are unknown, he may have a Commiſſion to enquire, &c. N 
By, 17 Ed. 2. ch. 11. The King ſhall have Wreck of the Sea, Whales and 3 
great Sturgeons taken in the Sea, and elſewhere throughout the whole Realm; 4 
except in Places privileged by the King. 1 1 8 3 
| [See 12 Ann. Sef}. 2. ch. 18 and 26 G. 2. ch. 19, For preſerving . 
Ships and Goods, which ſhall happen to be ſtranded. ] e Y 
3. What Franchiſes ought to have Allowance, and What not? K 
j have ſaid that ſome Franchiſes lie in Point of Charter, and cannot be . 
claimed by Preſcription ; and that ſome lie in Preſcription and Uſage, 1 
1 v9 Rep. 27, Without the Help of any Charter. Now if the Franchiſes that depend on I 
iv | = - Charter were granted * before Time of Memory, (viz. before the Reign AY 
9 294, 405, Of Rich. 1.) they are not any Records pheadable, if they have not the A 
"a 496. Aid of ſome Matter of Record within Time of Memory, or fince the . 
. Ray. Beginning of the Reign of Rich, 1. as Allowance before the Juſtices in * 
r 2 : Eyre, [- 


* 


King within Time of Memory. Theſe are ſufficient without ſhewing 


two Days, when one only is granted; or by keeping a Market upon a 


Monday, when it is granted to be kept on a Meducſday; or for extorting 


2. 0 By Non-iuſer ; for if one hath Liberties and doth not uſe them Within 


and for the Good of the Commonwealth, So they may. be loſt 1259 Non- 


claim. 


CHAP. 2. "Laws of England. 209 


Eyre, Jaſtices of the King”s $ Bench or the Common Pleas, or before the Barons 3Black, Com, 


of the Exchequer, or by. Foree of ſome Confirmation by Charter of ſome Abiack. "I 


+15, 415, 


the Charter, to ſupport the Franchiſes. 

But if the Charters were granted within Time of- Memory, chey are g. 
pleadable without ſnewing any Allowance or Confirmation. Vet if they 5 Fat di 
have been allowed or confirmed as aforelaid, the Franchiſes may be 
claimed y Force of, the Allowance or N without ſhew- 

ing the Charter. [Se 3 3&4 Ed. 6. ch. 4. 13 E . 6h. 6. and 6 © 18 Ed. 

1 Stat. de qu Warrants, and the Expoſition thereof; Inf. 279, &c.] 


Uſage may uphold ſuch Franchiſes, as may be claimed only by Preſcrip- 


tion without Record either of Creation, Allowance. or Confirmation. 
Neither doth, a Grant Or Confirmation, by. Charter deſtroy ſuch Pre- 


ſeription. | 


4. How Frantifen may be forfeited : 22 F tlicthtes and Liberties may Finch, 


be forfeited by Miſ-uſer or Non-uſer. 1. By Mij-uſer, as by keeping a cb. 14 


p. 164, 165. 
Fair or Market otherwiſe than it is granted; as by keeping a Fair on Kirch. 8 


Fees, where none are due, Sc. A Miſ- uſer of any Point, where there » ; Roll. Abr. 


are many in one Franchiſe, is a Forfeiture of all of them, which de- 124. 


pend upon one another; but not of thoſe Franchiſes which are ſeveral. 
When one. claimeth or uſeth Franchiſes and Liberties, which he 
not to have, it is ſaid to be an Hſurpation upon the King ; and the King | 
ſhall have a Writ of Quo Warranto for that as well as upon a Miſcuſer. 


0 Rep * 
Memory, they are Joſt. Non-uſer of a Market is no Forfeiture. But : lot. 11 


not to exerciſe the Office of Clerk of the Market, &c. is a Cauſe gf Nich. 65. 


1 Ld. Ray. 


Seizing, and a Forfeiture by Non-uſer ; becauſe it is a neceſſary. Office, 499. 


6:4 +4 


For . concerning Rn and Liberties, ſee g. H. 3. < 9 37. 
3 Ed. 1. cb. 9. 6 & 18 Ed. 1. De Quo Warrants, and Stat, . Fal- 


lagio non concedends, or 34 Ed. 1. St. 4. ch.. 1 Ed. 3 St. I. ch. 1. 


14 Ed. J. ch, Ni 3.4; e i ch. os 32 H. 8. cb. 


20.—2 . & M. S. I. ch. 8. Concerning the Rights of London. 4. & 5 


W.& M. cb. 22 and 9 Ann. ch. 29, For the more OF yng kg 
and Franchiſes 1 in Corporations and Boroughs, 


XII. 4A Privilege is a private 3 allowed bo a private Man or "IE 
Corporation, to be. exempted from the Rigour of the Common Law. It Interp. v. 
is ſometimes uſed for a Place, that hath a ſpecial Immunity. Therefore, Privilege. 


Roll. Abr. 
A Privilege is either perſonal or real. Perſonal, as of a Member of bby 
Parliament and Convocation, and of their Servants, not to .be arreſted 274, 275, 


ſitting the Parliament or Convocation, Sc. Real, as that which is grant- 276. 
Finch 321. 
ed to a Place, as to the King's Palaces, to the Courts at Weſtminſter, to the 1 Black Com, 


Univerſities, that their Members or Officers muſt. be ſued within their 164. 


own Prerinctr or Courts and not in other Courts. _— Com. 
And now having ſpoken of the two. Diviſons of Eſtates in Lands, See of Writs 
Tenements or Hereditaments, it will be proper to ſhew how Lands, B. 4. ch. 4. 


oft, 
Tenements or Hereditaments, Ray . be — or conveyed. from one bo 


to another. 


W 
* 


. < . g £ 7 : 
o 1. * 1 - . * 
n rin. S . I 


RD 


wo — — 


—_— 45 22 of the | Bock II. 


CHAP. III. 


How Lands, Tenements or u may be Ac- 
quired, (vix.) 1. By Occupancy. 2. By Deſcent. 


3: By Purchaſe, (herein of Deeds, and the Fern, Sorts 
2 if Conyeyances, as Feoffment, Fine, Recovery, Inden- 
tures to lead Uſes, ee to ſtand ſeiſed to Uſes, 
Bargain and Sale, Grant, Leaſes, Leaſe and Releaſe, 


Confirmation, Afi nment, Exchange, Surrender, Re- 


vocation, and NN Declaration, Statutes, Obligations, 


Deſeaſances, Beriſe) "wb Nd e 8˙ By 
| Eſcheat. ieee 277% | 


* 


2 


How Lands, I RO perty in \ Lands, en enements, or enten may be eee ; 


„ Oreuparicy. 2. By Deſcent. 3. By Purchaſe. 4. 
— By Preſeription. | Or, 5 er 4 Efel brat. F MW 5 


14 4815 


By Occu- | I. By ® Occupancy, here the Title accrues 5 by the gelt try, As 


Log 4, b. When Tenant for Term of another's Life dieth, while he for whoſe Life 


388. a. the Leaſe is made is living, he that firſt entereth ſhall hold the Land du- 


2 Roll. Abr. ring the other Man's Life, and ſhall be ſubject to the Payment of the 


1 Foo, i 


25s. ſuch Occupant againſt the King, nor of any Thing that lieth in Grant, 
2s of incorporeal Rights or Eſtates. But to prevent general Occupancy, 
at the making of the Grant it is adviſeable to add theſe Words, (viz.) 
To have and to hold to him and his Heirs, duting the Life of Ceſtuy que Vie, 
or of him for whoſe Life the Leaſe was made ; for then it is in the Na- 


2 Wis, 264, ture of a deſcendible Freehold, and the Heir takes as Special Occupant; 


265,266,368. aſe the Tenant or Grantee (if he hath the Eſtate without the Word 


Heirs): may aſſign the Eſtate over to Civers Men and their Heirs in Truſt 
fot him and his Heits during the Life of Ce/iuy que Vie. And at Common 
Law there could be no general een of a Rem. But it is otherwiſe 
now, FUr, 


dee p. 14. By 29 Car. 2. ch. 3. Any eſtate pur auter vie may be deviſed by Will 


: 5 6. atteſted by three Witneſſes. And if the Leſſee deviſe not the Eſtate, and bis 


3 W N Heir becomes ſpecial Occupant, T; ſhall be chargeable in his Hands as Aﬀets 


by Deſcent to pay Debts, as Lands in Fee-ſimple, and if there be no ſpecial 
Occupamt thereof, it ſhall go to the Executors or Adminiſtrators of the Leſſee 


and be Aﬀets in their Hands, and after Payment of Debts, by 14 Geo. 2, 


ch. 20. 1.9. the Surplus 2 be diſtributed as perſonal Eftate. 
Roll. Abr. There cannot be a general Occupant of a Copyhold Eſtate pur auter 


. 
2 Ld. Raym. 
enter. 


By Deſcent. II. By Deſcent, or Peredichry Succeſſion, Property | in Lands, Ec. 
2 Black. Com. may be 1 , Deſcent (Deſcenſus) is a Means; whereby one doth 


r Inf. 13 b. derive his Title to certain Lands as Heir, and by Right of Blood, to ſome 


237. a. & b. of his Anceſtors ; * unleſs hindred by Illegitimation # Half. Blood, At- 


1 Yeatr: tainder or Corruption of Blood, or by being an Alien, or by AR of 
Lee 4 GE. j Parliament. 


ante. 


2 Bl 8 „ Rent referved, Sc. and is called general Occupant. There can be no 


vie; becaufe of the Prejudice it would be to the Lord; but upon the 
| 1009. Death of the Tenant for Life, living Ceſtne que vie, the Lord ſhall | 
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BOSS oo ant fy: 3 


altho' he hath alſo a Fee-fimple expectant upon it. 


Char. 3. "Laws of England 


Þinnihnitent! [See 11 & 12 17 3. ch. 4. 7 4. Concerning Papiſts]. 1 This is 
the nobleſt and worthieſt Means whereby 1251 Sc. are acquired. 

A Deſcent is either by Common Law, Cuſtom, or Statute. 

1. By Common Law, as where one bath Land of Inheritance in Fee- 


heals and dieth without diff poſing thereof in his Lifetime, and the 


Land goes to his Heir of Codrſe. This Deſcent is either lineal or £ol- ©t Inſt. 10. b. 


lateral. | Lineal is a Deſcent downwards in a Ri gbt Line, as from 
Grandfather to Father and Grandſon. The lineal Heis in 7 5 5 muſt 
firſt inherit, Collateral is a Deſcent; which ſpriogeth out of” the Side of 
the whole Blood; as Grandfather's' Brother; Father's” Brother, &c. 
Therefore if a Man purchaſeth Land in F e- ſimple, and dies without 
Iſſue, there, for Default of the Right Line, he who 7s next of, Kin, either 


perſonally or jure repræſentationis e (cho, never ſo remote) 1 in the collateral © 1 Was. 64, 
For f 1 Inft. 10 b. 


ine of the whole Blood, comes in by Deſcent ds Heir to him. 
there is a Next of Kin by Right of Repreſentation," and by Right of Pro- 
Pinguity, or Nearneſs of Blood. He that is inheritable, is accounted 
in Law next of Blood with Reſpe@ to Inheritances. As when 
a Man hath two Sons, A. and B. and dieth. B. hath two Sons 0. and 
D. and dieth. C. the Eldeſt hath Iſſue and dieth: And then A. have 
ing purchaſed Lands in Fee- ſimple dieth without Iſſue. 
is neareſt of Blood to A. he ſhall not inherit, but the Iſſue of C. who 


repreſents the Perſon of C. who, if he had lived, had been legally next 


of Blood to A. But yet there is a Diverſity betwixt next of Blood. in- 
heritable by Deſcent, and next of Blood capable by Purcbaſe. F. or where 
Lands are limited to the next of Blood by 1 ee or come other- 


wiſe than by Deſcent, the next of Blood by Right of Propinquity (as 0 


8 D.) ſhall firſt take; tho he was not tegally next, to take as Heir by 
efcent. 

Inheritances may lineally : dacend. dit not tend. So the Father 
can never come to the Lands which his Spn has purchaſed in Fee- ſimple 
by lineal Aſcent, tho' he may by collateral Aſcent ; as when the Son's 


Lands come to his Uncle (as Lands may aſcend in the collateral Line) 
® The 


they may afterwards come to his Father as Heir to. the Uncle. 
Uncle in this Caſe is Heir, but not abſolutely Heir. For if, after the 
Deſcent to the Uncle, the Father hatly Iflue another Son or Daughter, 
that Iſſue ſhall enter upon the Uncle, and take the Eſtate from him. 
[It hath been held, that if the lineal Anceſtor; as Father or Mother, 


happens to be alſo Couſin to the Son and is, as ſuch, his Heir, he or ſhe 


may take in the Capacity of Couſin '.] ) 
One muſt be Heir to him that was laſt * actually fied; or that hath 
actually entered on the Lands. For if a Tenant in F ee· limple bath a 
Son and Daughter by one Venter, and a Son by another, and dies ſeiſed, 
and the elder Son dies without Ie before actual Seilin, (or what is 
equivalent thereto in Incorporeal Inheritances,) the younger Brother is 
Heir to the Father. But if the Elder Brother had entered, the Siſter 
ſhould have been Heir to him. A Seiſin in Fee-tail is not ſufficient 
If the Father Te- 
nant in eons. rok had made a 1 for Years rendering Rent, and died; 


; : 4 » 3 ” 
* 1 RY 8 


Linea recta ſemper præſertur tranforrſuls, 1 Inſt. 10. b. 
ropinguior excludit propinguum, et propinguus remotum, et remotus remotiorem. Ibid, 
Quod non valet in magis propinguo, non valebit in magis remoto. 8 Rep. 78. 


k Poe WS io fratris de feodo ſi / <a facit — Us heredem, Lit. 8. 3 Rep, 41, 42. 1 Inft, 
15. b 
tho! 


.Now tho' D. | 


* » 
* 
98 * 7 
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ws * 1 —— 4 > — — -- 9 | — 2 REDS 2 — 22 
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1. b. 
I Vente 415. 


2 > ey — — — 2 * 8 0 
OS WW) 3.397 


d Lit, 2. 


3 Rep. 40.41. 


s Lit. 3. 

3 Rep. 40. 
See 1 Black. 
Com. 208. 
the firſt rule 
as to deſcent 
of Inherit- 
ances. 


1 Inſt. 11. b. 


ts Wa. 
(94). 


I 3 15 b. 
14 b. 15. a. 
Eb. 

3 Rep. 41. 
2 Black. Com. 
208. 


— 
BS. 


1 1 „ 
8 4 . _ r 
— 


1 | An Liens of. the Book I. 


tho' the der Brother bad died before he had SP the Rent, yet the 
actual, Poſſeſſion of the Lefſee for Years was the Poſſeſſion of the elder 
Brother, to make the Siſter Heir. But not if the Father had made a 
Leiſe for life or Gift in Tail, and died, and the elder Son had died in 
the Life of Tenant for Life or Tenant in Tail; for then the younger 
Brother would be Heir to the Father, becauſe the eldeſt Brother. was 
never ſeiſed of the Freehold, but the Tenant for Life or Tenant in Tail : 
a 1 Roll. Abr. But it ſeemeth otherwiſe, if a Rent 2 was reſerved. on - ſuch Leaſe, and 


os the elder Son -had before his Death received the Rent, for the Rent iſ- 


ſueth out of the Land and is in Lieu thereof. 
v Lit. 4. None can inherit any Lands as Heir, but 7017 the Blood of the 5 fir 
Int. 12 a. Purchaſer.” As if the Father purchaſes, the Blood of the Mother ſhall 
122 never inherit. But if a Son purchaſes, and there is no Heir on thè Part 
of the Father, then the Lands ſhall go to the Heirs on the Part of the 
Mother. For they are of the Blocd of the Son, the firſt Purchaſer. 
And the Relations. on the Father's Side are admitted in infinitum before 
thoſe on the Mother's Side; for in collateral Inheritances the Male 


Stock ſhall be preferred to the Female. But where Lands do * dec e 


from the Part of the Mother, the Heirs of the Part of the Father ſhall 
never inherit. So on the contrary. Obſerve then the Difference where 
the Son purchaſeth Lands in Fee-limple and where he cometh to them 
by Deſcent on the Part of the Mother, or on the Part of the, Father, 
None ſhall have Land in Fee-fimple by Deſcent as Heir to any Man, 
Lit 6, >, 8. unleſs he is Heir of the © whole Blood. As if a Man has two Sons by 
zBep 41, (2. divers Venters, and the Elder purchaſeth Lands in Fee-ſimple, and dies 
without Iflue, the younger Brother ſhall not inherit, but the Uncle of 
the elder Brother, or ſome other his next of Kin of the whole Blood. 


A Siſter of the whole Blood ſhall be preferred before the younger Bro- 


ther of the Half-Blood. - But the younger Brother may be Heir to his 


1311 Father or Uncle, for he is of the whole Blood to hen, _ 7 Half-Blood 


15. b. is no Impediment of Deſcent as to Fee-ſimple Lands of the Crown, or 
 3Rep. 41,42 to Dignities. Neither is it reſpected in Eſtates in Tail; becauſe the 
Hives do come in by Deſcent per Formam Doni ; and the Iſſue ! in Tail is 

ever of the whole Blood to the Donee. 


© . As to the Deſcent betwixt Brethren, and their Defieadants e the El- 


11nſt. 263. b. deſt and his Iſſue muſt inherit, for he is moſt worthy of Blood. As if 
there be three Brethren, and the Middle or Fase purchaſeth Lands 
in Fee- ſimple, and dies ot Iſſue, the elder Brother ſhall have the 

Lands by Deſcent. And ſo wherever there are are two or more Males 


in equal Degree, the Eldeſt only ſhall. inherit; but the Females all to- 


dee p. 143. gether as one Heir and as Coparceners 5 
ante. The lineal Deſcendants in enfiuutum of any Perfon deceaſed ſhall 
1 2 194. a. repreſent their Anceſtor, that is, ſhall ſtand in the ſame Place as the 


hlackſtone on Perſon himſelf would have ſtood, had he been living, and take juſt as 
Deſcentp.28. much of the Inheritance as their Anceſtor would have taken. Thus the 
Child, Grandchild or Great Grandchild, either Male or Female. of the 


1 Wms. 64. 


eldeſt Son ſucceeds before the youngeſt. Son, and ſo in infinitum ; and if 


the Father dies leaving Iſſue only a Daughter and Grand- daughters by | 


= 
— r 


— 


* Paterna paternis, materna maternis. 1 Tos. 13. a. . 
| | another 
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Laws of England 1 213 


another Dee the Dear ſhall take one Moiety, and the Grand- 
daughters the other Mojety, which their Mother, if lying, would have 

taken, 

Note, That an Heir ſhall never enter and take as à Purchaſer, if he js * 1 Inft. 50. b. 
named only to take by way of Limitation of Eſtate in Courſe of Deſcent. 

In ſhort, Lands and Tenements in Fee-fimple deſcend, ½, To the 
eldeſt Son as Heir, and to his Iſſue; the Sons firſt in Order of Birth; 
and for Want of Sons to all the Daughters equally. 2dly, If the eldeſt 
Son has no Iflue, then to his next eldeſt Brother of the whole Blood, 
and his Iſſue, and for want of a Brother to a Siſter or Siſters of the whole 
Blood, and to her and their Iſſue. 34% For want of Brother or 
Siſter, to an Uncle and his Iſſue; or for want of an Uncle to an Aunt 
or Aunts, and her arid their Iſſue. 4rthly, For want of Uncle, or Aunt 


to the next of Kin, either perſonally or jure Repreſentationis, in the 


collateral Line. 
Thus Lands in Fee-fi imple will deſcend by the Common Law, if there 


is no Settlement to the contrary by Conveyance or Teſtament. But * 1 Toft. 15. -b, 
you muſt underſtand,” that the Jus Coronæ differeth in many Things as 
to Deſcents from the General Law concerning the Subject. iv 

There was a great Deal of nice Learning touching Deſcents (from 


one dying ſeiſed) of corporeal Eſtates in Fee- ſimple, or Fee-tail, which 


take away Entries; and continual Claim (which is an Entry in Law) of 
Diſſeiſees, and force the Perſon diſſeiſed to an Action; becauſe by In- 
tendment of Law, the Heir of the Diſſeiſor cannot have the true State 


7 of 4s Title. But this i is now of very little Uſe. For, 


1 32 H. 8: ch. 33. Where a Diſfeiſor dieth ſeiſed of Lands, the De- 
Fen ſhall not take away the Entry of the Diſſeiſee, or his Heir, unleſs the 
Dilſeiſor bad peaceable Poſſeſſion thereof five Years next after ſuch Di- 
ſei hn committed, without Entry or continual Claim by or 1 ach Ferm 


obo hath lawful Title thereto. | 
This Statute extends to a Diſfleifin © without Poite as well as to a c 1 Ind, 238. 


Diſſeiſin with F orce, and to Succeſſors whoſe Predeceſſors were diſſeiſed, 
tho' it only ſpeaks of the Diſſeiſee and his Heirs. After the five Years, 
the Diſſeiſee muſt make continual Claim, as before the Statate. It is 


ſaid, that Abators and Intruders are out of this Statute, becauſe the 


Statute is penal, and extends to a Diſſeiſin that was the moſt * common 
Miſchief. The Feoffee of a Diſſeiſor“ is alſs out of the Statute, and « See ch. 4. 


remains as at the Common Law, And, c { 7. & B, 4 
By 4. An. ch. 16. No Claim or Entry fall be of Avail to 8 * 


any Fine with Proclamations, or be a ſufficient Entry or Claim within the a 1 85. 1086. 


Statute of Limitations, unleſs an Action be 1 2 you it in one Near, 
and proſecuted with Ee. -* 
2. By Cuſtom 1 iN Pee-ſimple. 


Deſcents of Fee-ſimple * by Cuſtom are of ſeveral Kinds, Sometimes MINS 2 
to all the Sons, or to all the Brothers, where one Brother dieth with- 1 . 
out Iſſue; as in Gavelkind : Semetimes to the youngeſt Son, as in Bur- 1 Inft. 110. b. 


rough Engliſh. Sometimes to the eldeſt Daughter, or to the Youngeſt. 


140. a. & b. 
175. b. 
By Statute in Fre tail according to the Statute of Yet. 2. or See p. 6. 


3. 
13 Ed. 1. ch. 1. Theſe Deſcents of Eſtates in Fee. tail are directed by ante, 
the Manner of the Seulement or Lioiitation. | 


3 44 ed que  frequentins, accidunt, jura — 1 Inſt. 238. a. 5 Rep. 127. 
6 Rep. 77. b —.— 
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By r Parchaſe. III A Praha (Acquif tum, Perguiſ tum) i 1 inn a Man acquires 


Lit. 12. 


38 poſſeſſion of Lands, ©c. by Deed or Agreement; and unto which Poſ- 


241. ſeſſion he cometh not by Deſcent. - One cometh in by Purchaſe, when 
Wilſon 72. he cometh to Lands by. legal Conveyance, and when he bath a lawful 
A, oy % Eftate;1and not when he hath it by Wrong. as Diſſeiſin, Abatement, 


d 1 Inft. 3 b. gan dene which are not in Law. Purchaſes but Injury ES | 


18. b. 


2% 4. 18. b. Oppreſſion. A Purchaſe is always intended by * Title, either for ſome ' 
25 CL ans or by Gift, For a Gift is in Law a Purchaſe ; whereas 


' Dr. & Stud. Deſcent (as bath been ſaid) cometh of Courſe. by Act of . fAl 

Dial. 2 ch 24. Cop ds are comprehended under this Word Purchaſe. For it is not 
much argued ia the Laws of England (as in the Civil Law) what Dif- 

ference t ere is betwixt a Contract, Promiſe, Gift, Loan, or a Pledge, a 


Bargain, a Covenant, Sc. ſince the Intent of the Law; is to have the Effect 
of ho Matter argued, not the Terms. Lee my New Jn/iitute of the 


Civil Law, &c. Book 3.) 
Let us therefore forthwith proceed: to ſhew,.. 1. No may purchaſe = 


convey. 2. How one may furchaſe or conuey, (viz.) by Decd. 3. The 


ſeveral formal Parts of a Deed of Conveyance. 4. The ſeveral Sorts of 
Conveyances by Deed. 5. How Deeds are made void. 
1. Who may purchaſe or convey? 


> The King may purchaſe to him and his E . ; but he is Hitec thereof 


156. a. 51.2, in Jure Corona, Natural Perſons, Incorporate. Perſons, (ſole or aggre- 
1 Rep.92. gate) Laiots, Madmen, Deaf,' Dumb, and Blind, , Minors, and all other 
1 Creatures may alſo purchaſe, except as hereafter. is excepted, 


11 Rep: 7755 i But ſome have only Capacity to purchaſe, not to hold; as Aliens“, [See 


l N 2. b. 32 H. 8. ch. 16.] Felons after Felony committed, who then purchaſe, 


55 Rep. 17, 18, and are afterwards attainted ; In this Caſe the Lord of the Fee ſhall have 
in Calvin's the Eſcheat. If attainted and then purchaſe, they can only purchaſe for 


. 5 the Benefit of the King. Corporations (ſole or aggregate, Ecccleſiaſtical 
s.. or Tomy purchaſing i in Mortmain * cannot hold; for the King ſhall 
L See 2 have the Lands by his Prerogative. And ſome have Ability to hold 

2. . 


731. agree or diſagree to it; tho' the Lynatick himſelf making a Purchaſe 


dy gg and recovering, his Memory, cannot waive it *.. [The Law ſeems to be 


otherwiſe now.] He may agree to it; and if he doth, his Heir cannot 


afterwards diſagree. But a Feme Covert herſelf, without any Cauſe al- 
ledged, may, waive the ſame after. the Death of her Huſband ; tho' the 


Hob. 204, Huſband agreed thereto, So may her Heir, if after the Death of the 
Huſband ſhe herſelf do not agree to it. . 

A Wife is a good Name of Purchaſe without a Chriſtian Name, * or 
if the Chriſtian Name is added and miſtaken; as Em for Emelyn, &c. 
Vet in Pleadings the proper Name mult be ſet forth. 


But Chapters are not of Capacity to take by Purchaſe without the 


Dean. Pariſhioners or Inhabitants, or Churchwardens Commoners, 


Papiſts, [Sce 11 & 12 V. 3. ch. 4. 1 Geo. 1. St, 2. ch. 56. 3 Geo. 1. ch. 
43 Wms, 46. 18.] may not purchaſe or hold Lands a, [See 12& 13 W. 3.ch. 2. and 
1 Geo, 1. Sf. 2. ch. 4. Whereby Aliens, tho' made Denizens or 
naturalized, are uncapable to have any Grant of Lands, &c. from the 


See B.4. ch. z. King. Allo 5 Geo. 1. ch. 225 IF which Artificers, exerciſing or 
ſ. 12. poſt. : 6A 
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® Ulile per inutile non vitiatur, 1 Inſt, 3. a. 
teaching 


upon Purchaſe, or not to hold, at the Election of themſelves or othets; L 
as Infants or. Minors, who may agree or diſagree, when they come 
= Roll. Abr, to Age ; Lunaticks and Feme Coyerts, whoſe Heirs or Huſbands may 
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2 their Trades in foreign Parts, and not returning within ſix 
Months after Warning, are made incapable of taking Lands by Deſcent, 
Deviſe or Purchaſe.] And ſome may not purchaſe * PO TO Things, b f Inft. 3. b. 
and ſome Purchaſes may be auuαιjũ tt. 1 gSee of Offices 
The: King may convey as well as Purtbaſe z and of thay" all others, kr G46: b. 

except Men attainted of Treaſon, Felony, Præmunire, Aliens“ born, 9 See p. 25. 
5 Idiots and Lunaticks, Feme Coverts, Infants, But Infants, Truſtees or ante. 
EL Mortgagees, may convey by the Direction of the: Court of Chancery or 
4 Exchequer, by 7 Ar. ch. 19]. and Men under Dureſs; ſor tho' they 

may purchaſe, the Conveyance of theſe may be avoided. A Man deaf 

dumb and blind, that bath: Underſtanding,” and ſound Memory; tho“ he 
expreſſeth bis intention by Signs, may convey. Some Bodies politiek 
ö (as © Biſhops, Colleges or Halls, Dean and Chapter, Guardian of AN *1 Inſt. 43. a. 
5 Hoſpital, Parſon, Vicar ) muſt convey! purſuant to the ee to be men- See of Leaſes 
. tioned hereafter. 2 2 
Lo Note, that where one hath two Ways of conveyitg Lande, both at Pr lad. 49. 3. 
} Common Law, and intends to paſs: it by one of them, which cannot be 

done, it may paſs by the other, if there are ſufficient Words to paſs 
it that Way, But where one may-paſs Lands, either by the Common 

Law, or by raiſing of an Uſe, and men 00 Wen, berg in r 

Caſes it is otherwiſe. 171 *. 


By 13 El. ch. 5. All Wee Pen of Nadel 7 banden He- 
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:  reditaments, Goods or Chattels, to avoid the-Debt or Daty- of another, ſhall 

I (only as againſt the. Party, whoſe Debt or Duty is ſo endeavoured to be 

S avoided,” and bis Heirs, Succeſſors, Executors, As Huben and Aﬀſigns,) * 
8 be utterly + void. And every of tbe Parties to ſuch endete, Conveyance, gh 
. and being privy thereunto, and putting in Ure, | avowing, or aſſigning the . 
N ſame, ſhall forfeit one Year's Value of ſuch Lands, Tease or Heredita- 5 
bo ments, and the aobole Value F ſuch Goods and Chattels, -. Provided. This — ' 
: Act ſhall. not. extend 70 Grants made Bond Fide, and upon good Copfidera- Wo 
. tion, 70 Perſons. not privy to ſuch Collujion,,. or Tug 10 Notice r Know- 15 
5 | ledge thereof at the time of ſuch Grant. F 
5 I 5 two Things are to be conſidered. The unn en and W N r 3 "Re <5. 

3 Fides. The Conſideration as muſt be valuable, Money, Marriage, &c. 82. 

. * Bona Pides is oppoſite to Fraud, and to a Truſt expreſſed .or implied. 

. So that there muſt be a good Confideration, and ſuch a Bona FG,” tO See ch 6. 

N bring it within the Proviſo. ken od 

. This Aci againſt Conveyances to defraud Creditors, 7 the C 

E veyance void as to all Strangers, who are to receive Prejudice by it; but 

Y between the Parties it is to ſtand good. See the Statutes een 2 

2 dulent Conveyances of Bankrupts to deceive Creditors, poſt, ch, 4. . 

E But if one, that is indebted, doth Bona Fide fell his Lands, tho! i it 

2 be with Intent to avoid Payment of his Debts, this 1 Is pare, if the a 

* chaſer is not privy to his Intent. 

I A Man being indebted by Bond, nike a 1 Conveyance, and Com, 255. 

I 50 then con: racts other Bond Debts: 3 "The Gn is ben as 

3 to all. e | 

oy W * et dolus nemini patrocinari dbent. 3 Rep. 55 wo 1 38 8 

1 | ee 1 4 as bonum et j uſtum ft, ſi per vim vel fraudem petatur, malum et inj * 2 

* e 

3 3 Nen r nuda veritate in multis e eft — 2 Rep. 72, ö 73. | - 

Y Sepenumers rationibus vincit veritatem error. Ibid. . eee, 

4 | 2 OO 
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As this Act was to relieve Creditors REY fraudulent S 
and all others who have Cauſe of AQion for any Penalty or Forfeiture; 
ſo for the Relief of Purchaſers, it is enacted, 


By 27 El. ch. 4. That every Conveyance, Tncumbrance, or Limitation 
of Uſe, of, in or out of any Lands, Tenements or Hereditaments,- -made to 
defraud any Purchaſer upon good Conſideration, ſhall (only as againſt. 
fuch Purchaſer, and all clatming under him) be utterly void, And every 
of the Parties or Privies, abo ſhall put in Ure or avow or juſtify the 
ſame, to the Diſturbance of ſuch Purchaſer, or any claiming under bim, 
ſhall forfeit one Year's Value of ſuch Lands, Tenements or Heredita= 
ments. Provided that Conveyances made upon good Confideration and 
Bona Fide Hall be good, notwith/lansing this Act. 


* Rep. 63. Note, * The Conveyance is not made void againſt all, but only againſt 


thoſe, who afterwards come to the Land Bond Hide, and upon good Con- 
| Jeration. Both Bona Fides and a good Confideration are requiſite, to * 
bring it within the Proviſo. For in a Deed a Conſideration may be 5 
good, and the Deed not made Bond Fide; becauſe the Deed may be 3 


fraudulent, and accompanied with a. Truſt. The Conſideration 

of Nature and Blood is a good Conſideration; but not ſuch a valuable 
Conſideration as is intended by the Statute. The Statute means Money 
Paid, or other good Conſideration given. The Conveyance being void, 
„ © Rep. 60. it is not material, whether the Purchaſer had * Notice of the fraudulent 


Conveyance, or not. For Notice cannot make that good, * which an 
Act of Parliament hath made void as to him. Again, 


By the ſaid Statute, N Lands are firſt conveyed with Clauſe or Condition * 
3 Rep 82. of © Revocation, and are afterwards ſold or charged for Money, or other = 
Bhs good Conſideration paid or given, before the firſt Conveyance is revoked, ac- 3 
cording to the Power reſerved, ſuch finſt Conveyance- ſhall be void a gain 24 
the Purchaſer, and all otbers claiming under him. Howbeit, No fr 
Mortgage made Bona Fide without Fraud ſhall be impeached by this Act. 
[See further in the ſaid Ad concerning the Entry of Statutes Merchant 
and S/aple in the Office of the Clerk of the Recognizances, elſe to be 
void againſt the Purchaſer of Lands chargeable therewith. "Wu * of 
Statute Merchant and Staple, and f Recogmzanzes, poſt.] 


By 29 Car. 2. ch. 3. Judgments, as againſt Purchaſers Bonk Fide * 
valuable Conſideration, 552 be Judgments only from the Signing, and Entry 
of the Day ef the Month and Year upon #he Paper Book, Docket, or 
Record by the proper Officer. And no Recognizances ſhall bind Lands in 
the Hanis of Purchaſers Bond Fide and for valuable Confideration, but 
from the Time of the Inrollment ; and the Day of the Month and Year when 
mnrolled ſhall be ſet down” in the Margin 1 the Roll. And no Writ of 

Execution ha bind the Fe of Goods, but from the Time of its De- 
liuery to the Sheriff. - 

Bu 4& 5 W. & M. ch. 20. en not deggetted and entred as di- 
refed by that Statute, ſhall not affett any Lands or Tenements as fo Pur- 
chaſers or Mortgagees. 

See 3 W. & M. ch. 14. For Relief of Creditors luft fraudulent 
Deviſes; and 4 & 5 V. & M. cb. 16. An Act to prevent Frauds by clan- 


deſtine Mortgages. Alſo 9 An. ch. 14. Concerning Mortgages . 
by Gaming. 


By 10 Ann. ch. 23. Fraudulent Conveyances made to quali ify one to vote 


for Knights of the Shire, ſhall be taken as free and abſolute again the Per- 
ſons who executed the ſame, 


4 | [See 
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Perſon. And tho” the Feoffor, Donor or Leſſor only ſeals the Part of the 


[See the Stetutes for appointing Regiſters of Conveyances and Incum- 
brances of Lands in Middleſex and Yorkſhire. 2 An. cb. * 5 An. ch. 
18. 6 An, ch. 35. 7 An. ch, 20. and 8 Geo. 2. ch. 6.] 
See the Statute Againſt a Uſury, 12 An. St. 2. cb. 16, a 
Note, * That Parchaſers without Notice of Incumbrances are favoured 5 5 Rep. 69, 
in 175 Chancery. See p. 138. 
How one may purchaſe or convey, = ö 
All Purchaſes or Conveyances of Lands regularly muſt be by 


Deed. And, 


By 29 Ca. 2. ch. 3 No Acrion ſhall be brought, to charge any Perſon 


i pon any Contract, or Sale of Lands, Tenements, or Hereditaments, or ary 


Intereſt in or concerning the fame, unleſs the Agreement be in Writing, 


firned by the Party to be charged therewith, or by 2 other Perſon by him 
lawfully authoriſed. 


A Deed (Factum) in the Underſtanding of the Common Law, is an b I Tnſt. 35. b. 


Inſtrument written on Parchment or Paper, comprehending a Contract / 3 
betwixt Party and Party. Ten Things are neceſſarily incident to it. 
Writing in any Hand or Language, ſo that it be legible. 2. Parchment 0 of Alienation 


2 Black, 
1. oy ch. 20. 


or Paper; not upon Leather, Cloth, c. 3. A Perſon able to contract. Fuze" 


8 Touche, 


4. By a ſufficient Name. 5. A Perſon able to be contracted with. 6. ch 4 per 


By a ſufficient Name. 7. A Thing to be contracted for. : 8, Apt totum. 


ee en vired by Law. 9. ab. 10. Delivery. bob 
Of Deeds, ſome concern the Realty, ſome the Perſonalty, and fome 


are Mixt. Again, Deeds are indented, or poll. 1. An Indenture (inſtar e: loft, 35. b. 
Dentium) is a Writing, containing a Conveyance between two or more, 143 b. 229 2. 
indented or cot unevenly; or in and out, on the Top or fide, anſwerable yr i 
to another Writing, that likewiſe comprehendeth the ſelf-fame Words. 
It uſually begins thus, This Indneture, &c. But if a Deed begins, This 


5 Rep. 20, 


Indenture, and is not Indented, it is no Indenture, but it may work as a 


Deed-Poll. Vet if the Deed is actually indented, and there are no Words 
importing an Indenture in the Deed, it is an Indenture i in Law. This 


Indenture may be * Bipartite, where there are two Parts and Parties to the Lit. zo. 


Deed; T: ripartite, where there are three Parts and Parties; Quadripartite, 3955 


Quinquepartite &c. All which muſt be indented alike, and then they make OEM 
but * one Deed in Law; every Part of the Indenture being of as great Force b Lit 370. 
and Effect as all the Parts together. It may be made in the firft or third 353. 


1 Init. 229 a. 
230. b. 
Indenture running in the third Perſon belonging to the Feoffee, Donee or 


Leſſee, the Indenture is good. For if the Feoffee, Donee or Leſſee, never 


ſealeth the Counterpart belonging to the Feoffor, Fe. he has an Intereſt 


in the Eſtate, being made Party to the Deed in the Beginning. But if the 


Indenture is made 1 in the © firſt Perſon, Mention muſt be made in the Deed, « Lit. 353. 


that the Feoffee, © Sc. bath put his Seal. and he muſt put his Seal accord- 3 9.2: 


igly, to make himſelf Party to the Deed. For he is not Party to the 
Deed (being made in the firſt Perſon) but only by the Clauſe that he hath 
put his Seal thereunto. That Part, which the Feoffor, Grantor or Leſſor 
ſeals, is called the O/iginal, and the Reſt are ſaid to be Counterparts; tho 
now of late it is thought more proper, to make all the Parts Original, 
and to be ſealed as fuch by all Parties. Otherwiſe, if the Original and 
Counterpart difagree, you muſt judge by the Original In Deeds indented 
all Parties are d eftopped (or concluded) to fay againit any Thing contained * LESS 3 
in it. It eſtops a Leſſee, to plead that the! effor had nothing in the Land. i bug 
But where an Intereſt paſſes trom the Party, there can be no "Eftoppet 41 
Zainſt him. Lay, No Bond, Covenant or Grant, can be made to or w ith =“ -p SACHS 
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* 2 Inſt. 673. any that is not Party to the Deed, if the Indenture is 1 between 
1 Ld. Ray. 28. parties of the one Side and Parties of the other; otherwiſe, if it is not 
reciprocal, or made between Parties, as when the Deed begins; To all Chri- 
ſtian People. Know all Men by theſe Preſents, without a Between, 2. 
{Toft 229. a, A Deed © Poll (fo called, bers it is cut even, or polled) is that Writing 
which is plain without any indenting. Every Deed that is pleaded 
ſhall be intended to be a Deed-Poll ; unleſs it is alledged to be indented. 1 
A Deed- Poll is properly ſingle, and but of one Part, and is intended for Fe 
the Uſe of the Feoffee, Grantee or Leſſee. It commonly begins thus 
To all People to whom theſe Preſents ſhall come, or Know all Men by theſe 
tLit. 58. Preſents, In this Deed-Poll a Leſſee is ® not eſtopped or concluded to 
e plead, that the Leſſor had nothing at the Time of the Leaſe made. For 
the Leſſor only puts his Seal to it, and delivers it only as his Act. Ty 
» 1 Toft. 0.3. A Charter doth touch the Inheritance, but a Deed doth not; unleſs _ 


& b, 171. b. it hath ſome other Addition. 5 
Where a Feoffor conveys away all his Eſtate in the Land abſolntely, = 

and is not bound to warrant the Land, or defend the Title; but the = 

Feoffee i is to defend the Land at his Peril, the Feoffee ſhall have all the = 

11 Rep. 1, 2. Deeds and Evidences as Incidents to the Land, altho*. they be not = 
10 Rep. 92. granted to him by expreſs Words; for the Feoffor cannot reap any Be- BI 

4 8p. 8. by them. But if the Feoffor warrants the Land Generally, there, 5 
2 Roll. Abr. 3 
30, 31. alike expreſs Grant, the Feoffee ſhall not have any Deeds, which do : 


comprehend Warranty, but the Feoffor ſhall have all the Evidences, = 
which are requiſite, to defend the Title of the Land. The Feoffee muſt _ 


- a 
143. 3H 


truſt to his Warranty ; and have only ſuch Evidences, which do concern . 

the Poſſeſſion, and not the Title of the Land, as Court-Rolls, e., av 8 
Incidents to the Poſſeſſion. 80 if a Man e en Feoffment with War- BY 

ranty and dieth, the Heir of the Feoffor ſhall have all Deeds and Evi- 5 

dences, which the Feoffor himſelf might detain, All this is to be under- 5 

ſtood, where there is no expreſs Grant of the Deeds and Evidences. 5 

{But now, ſince expreſs Warranties in Deeds have been out of Uſe, the T 

| Purchaſer uſually takes ſuch Title Deeds as relate only or principally to 3 

the Eſtate purchaſed, and where they relate as well to other larger Eſ- I 

tates as to the Eſtate purchaſed, the Seller keeps them, and gives the 5 
Purchaſer only atteſted Copies of them, and enters into a Covenant to z 

produce the Originals at the Requeſt of the Purchaſer, And on the other | 

Hand the Seller takes atteſted Copies of ſuch Deeds, as comprehend not 4 

only the Eſtate ſold, but alſo any ſmaller Eſtate, and the Purchaſer who * 

has the Originals enters into a Covenant to . them at the Requeſt . 

of the Seller] 2 

3. What are the ſeveral formal Parts. of a Deed of Conveyance ? . 

Deeds by which Lands, &c. paſs, have uſually thefe ſeveral and for- Y 

mal Parts, (viz.) The Premifſes, Habendum, T eee Reddendum, the H 

Clauſe of Warranty, Covenants, Conditions, Date and Sealing. But to Y 
m.make it a Deed, there muſt be a Delivery of it. 3 
« x Taft: 6. l. 1 The® Premiſſes ſet forth the proper Names of the Feoffor and F cof- . 
Naoy's Max. fee, Donor and Donee, Leſſor and Leſſee, with a Deſcription of what 
1 Pariſh and County, with their Addition or Quality ; ; as Eſquire, Gentleman, 1 
298. Teoman, &c. and comprehend the Certainty of the Lands or Tenements . 
9 to be conveyed, either by expreſs Words, or by Implication, with the 3 
o v4 4 Confideration of the Conveyance. The Conſi deration is the Motive or Cauſe A 
of the Contract. As in Conſideration of natural Love and Affection, for A 
Settlement in the Stock or Blood, for Money paid or ſecured to be paid, - 3 

| I ; for I 
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for Payment * Debts, for Marriage alteady had or to be had. There * 3 Rep. 85, 
is a good Conſideration, and a valuable Conlideration. Natural Love and | PE 9. . 
Affection is a good Conſideration, but not a valable Conſideration, as 
Money, or Marriage. There is no Conſideration ſo much reſpected in 
Law, as the Conſideration of Marriage, in reſpect of Alliance and Poſ- 
terity, The Premiſſes alſo ſet forth the Exceptions, if there are any; as 
excepting all Timber-Trees. Which muſt be a © Particular out of a « tag 47. 4 
General, as Timber-Trees out of a Grant of Lands, a Room out of an- Cre 256, 
Houſe, an Acre out of a Manor; and not a Part of what 1s granted, N 
as one Acre out of twenty, the Services out of a n. But this may 
be done by Covenant. 
In many Deeds alſo there may be Occaſion for a Recital of Part of 
ancient or former Deeds in the Premiſſes ; but chiefly upon Aſſignments 
of Leaſes and Mortgages. Yet a Recital is not * concluſive, becauſe it 


4 
— 


3 


N * 91 Inft. 352 b. 
1 is no direct Affirmation. By feigned Recitals in a true Deed, Men Vaugh. 74, 5. 
EE might make what Titles they pleaſe, lince falſe Recitals are not puniſh- LE. 408, 

Tot . EP 

By 2. The Office of the © Habendum (To kth) is to name again the. piond 152. 

= Feoffee, and to expreſs the Certainty of the Eſtate, which the Party is 160, 161. 

1 to have, for what Time, and to what Uſe. And it ſometimes quali- = Com. 

= - Fes the Eſtate, ſo that the general Implication of the Eſtate, which by Step. 


Conſtruction of Law paſſes in the Premiſſes, may be controlled by the Touchll. 75, 
Habendum; but not if the Eſtate is expreſſed i in the Premiſſes. As if a ; 5 Wha 
Man by Deed gives Lands by the Premiſſes to one and his Heirs, Ha- 8 Rep. 56, 
bendum to him for Life; this Habendum is void, becauſe repugnant to g _ _ 
what is expreſſed; not if the Habendum had been to the Heirs of his 105 4 & b. 
Body. But if the Eſtate had only been implied in the Premiſſes, as if A. 100 b.299. a. 
grants a Rent to B. generally in the Premiſes, the ſame by Implication eg 
and Conſtruction of Law is an Eſtate for Life; yet an Habendum for Shep. 
Tears is good, and ſhall qualify the Generality and Implication of Law Touch, 112. 
in the Premiſſes. It is required of the Habendum, to compriſe and in- 
clude the Premiſſes; and it muſt be confiſtent with that which was 
there expreſſed. If i it is not, the precedent Eſtate given by the Premiſſes 
| ſhall ſtand, and the Eſtate by the Habendum ſhall be void. Note there- 
fore the Difference betwixt an Eſtate implied in the Premiſſes, and an 
Eſtate therein (expreſſed. An Habendum alſo may ſometimes explain the 
Premiſſes, to prevent Wrong; and ſometimes a enlarge the Premiſſes ; , Plowd, 161. 
as if a Man giveth Lands in the Premiſſes to one and the Heirs of his 8 Rep. 154. 
Body, Habendum to him and his Heirs, he hath an Eſtate-tail and a Fee- . 299. | 
ſimple expectant, For when the Deed at firſt doth contain ſpecial Y 
Words, and afterwards concludes in general Words; both Words, as 
well general as ſpecial, ſhall ſtand, | 
3. b The Tenendum (To bold) at this Day, where the Fee-ſimple bah 3 
muſt be of the Chief Lord of the Fee, by the ſame Cuſtoms and Ser- 21 fl. 66, 67, 
vices, as the Feoffor held. For ſince the Statute of the 18 Ed. 1. (en- , 500 
tituled, Dania Emptores Terrarum) no one can convey Lands in Fee to hold } n 
of himſelf, except the King. Before the Statute the Tenendum was 298. 
uſually from the Feoffor and his Heirs, and not of the Chief Lord of deb. 


Touchſt. 7 
the Fee; whereby Lords loſt their Eſcheats, Forfeitures and Services. r 
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« Exceptio FIR ultimo ponenda eff. Regiſt. 1. 9 Rep. 53. 
Ex verbo generals aliquid excipiiar, 1 Inſt, 47. a. 
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wo 220 Aw Juſtin it Ut 4 cof e the. BOE II 8 
WJ 18 p 177. This Statute therefore does a0 extend, to a | Gift ; in Tail; for the Donee : 
44 2 85 ſhall hold of the Donor, [This Clauſe, as diſtinct from the Habendum, i is 5 
KY now ſeldom inſerted in Deeds; but if there is any Chief Rent, or the like, - 
'#4 payable out of the Eſtate, it is generally mentioned after the Habendum by 80 
14 the Words Subjecs nevertheleſs toa certain Chief Rent payable, &c.] A 

j 4. The © Reddendum is that Clauſe” in the Deed, which reſerveth | or 5 


ei Int, 47. 2. provideth ſome new Thing to the Grantor, as Rent, Suit, or Service, and. 
N b. 143. a. js uſually made by the Words, Vielding, Paying, Doing, Reſerving, 
Tonchg 90. Finding. An“ Exception 18 always of Part of the Thing granted in General, 
2 Black. Com. and of a Thing 1 in Being. But a Reſervation is always of a Thing not 


299% in Being, and is newly created out of the Lands or Tenements demiſed z 
OY «d 1 Inſt, 47. a. 
11 tho' Exception and Reſervation are ſometimes uſed promiſcuouſly. The 
- L Leffor cannot reſerve to any other but * himſelf; but ſome do hold, that; 
5 er lat. 143.b. it is otherwiſe in the Caſe of the King. Neither can he reſerve. to him 
wi ſelf Parcel of the annual Profits themſelves, as to reſerve the Veſture | 
Wy *11nf. 42. a. Or Herbage of the Land, for that would be repugnant to the Giant. 3 


If a Man in the Month of February makes a Leaſe for Vears, reſerva⸗ 


"MA See p. 177. ing a yearly Rent payable at Michaelmas and Lady-Day during the T erm; 

a ante. the Law (in this Caſe of a Reſervation) wills tranſpoſe the Days of Pay- 

+5 | er laſt. 217.b. ment, ſo that the Grant may take Effect, and that the Rent may be Paid 

17 e 1 yearly during the Term, (vi. ) at Lach- Day and Michaelmas. 

WY Antiently the Reſervations were for-the moſt part in Victuals; as} 1 
| Corn, Fleſh, Fiſh. But about the Reign of H. I, the Reſervation, of. =_ 
| ViQuals was changed into ready Money:; N h at 
| The proper Place for a Reſervation is aſter the Limitation of all the fe 
Eftates. IE * 
| Next to the Reddendund; the Re-entry Nomine Pene, and Clauſe of 1 

” Diftreſs may be inſerted in the Deed. : coke = 

*%Y led. 6 , Marranty is a Covenant real annexed ie or Tesements, 5 

{4 = whereby the Bargainor or Seller, and his Heirs are bound to warrant ant : 

300. ſecure the ſame to the Bargainee or Buyer, and his Heirs, and that they * 
9 ch. 8. ſhall quietly hold and enjoy the ſame, and either upon Voucher, or by = 
hk 0 ” Of a War. Judgment in a Writ of Warrantia Charte,. to yield (other Lands and . 
ai day per Tenements to the Value of thoſe, that ſhall be evidted.:by, a: format 
0g e Title. Warranties are favoured in Law, being Part offa Man's Aſſur- 3} 
„ „ The Word * Warrantizo (or Warrant, in Engliſe) imaketh the bi 
1 loft. 356. . Warranty, and is the Cauſe of it; and it cannot be expreſſed by any other * 
383 b. 384.2. Word, as Defendo, &c. but chil is to be underſtood of a.. Warranty = 
| — annexed to e Freehold or Inheritance, corporeal or incorporeali Tho- ET 
it is not expreſſed to whom the Warranty ſhall extend, yet the 5 
a= Law gives the Benefit of it to the Feoffce. The Feoffor may by expreſs _ E: 
Fa Words warrant the Land for the Life of the Feoffee or of the Feoffor. = 
be | | ©7:0 101. b. But the Recovery in Value ſhall be in Fee. The Words Grau or De- * 
„ 102.2. 366. a. f do make a Warranty in Law, if f poken of Chattels real. A Mar- X 
384 b. 385-2. -anty, which is a Covenant real, bindeih! to yield Lands.in<Recompence. 5 
WT —_ : La Ray. A Covenant annexed to Land yeildeth only Damages. And tho! by.'the F 
1 503. Civil Law every one is bound to Warrant the Thing hes ſells, tho' there bh. 
74 "08 of Ac. be no expreſs Warranty, yet by the Common Law he is not- bound, un- Þ 
2 2 5 leſs there be an expreſs Warranty at the Time of the Sale, or in Law ® 
poſt. Of Warranties annexed to A and Inheritances ſome are War- 5 
rink. 384. a. ranties in Deed, ſome in Law. 1. A Warranty i in Deed is an expreſs 5 
HEE. 6% Warranty by the Word 3 120. 2. Warranties in Law, are thoſe, | 
275. which are created by other Words; as Dedi, is a Warranty. ia Law. to 


4 Rep. 81. the Feoffee and his Heirs during the Lite IE the Feoffor, but not in the 
4 King's 
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King's Cafe. They are called Wartanties in Law, becauſe in Judgment 
of Law they amount to a Warranty without the Word Warranti xo. Fee 4 
Ed. 1. St. 3. cb. 6.] Alſo this Word Exchange implies a Warranty in 
Law, even in the Cafe of the King. Warranty in Law and. Aﬀets in 
ſome Caſes are a good Bar. It binds the Heir of him that made it, in 
many Caſes, tho' not named; which an expreſs Warranty cannot, So a 
Warranty in Law may be by Will', But an expreſs Warranty cannot fi Inf. 386. a, 
be N e 1 Fe e 
Again, Warranties are either General, (viz.) by one and his Heirs to ano- 
ther and his Heirs; or Particular, and reſtrained to a certain Perſon. 
Warranties alſo are * lineal, collateral, or commencing by Diſſeiſin. « Lit. 697, 
1, Lineal Warranty is a Covenant real; where a Man (either as Owner, 793 
or who might have inherited the Land, and from whom his Heir lineal 34% 379 
or collateral might by Poſſibility have claimed as Heir) bindeth himſelf 386. a. 


and his Heirs by his Deed to Warranty and dieth, and the Warranty heck. Com. 


doth deſcend to the Heir. He muſt bind his Heirs, otherwiſe the *** 

Heirs are not bound. And the Reaſon why this is called lineal War- 

ranty, is not becauſe that it muſt deſcend upon the lineal Heir, but be- 

cauſe if there had been no ſuch Deed of Alienation with Warranty, 

the Right of the Tenements, and the very Lands had deſcended to the 

Heir of him, that made the Warranty, either lincally or collaterally. 

Lineal Warranty doth bind the Right of a Fee-ſimple. It doth not- Lit. 511, 
bind the Right of an Eſtate-tail ; for that is reſtrained by 13 Ed. 1, 8 6 
De Donis Conditionalibus. But a lineal Warranty and Aſets is a Bar of _ "A 
the Right in Tail, and is not reſtrained by the faid Act. 4/ers i laſt. 374. b. 
ſignify here ſufficient by Deſcent, or Lands of equal Value at leaſt by ß 

| Deſcent, not by Purchaſe or Gift. It muſt alſo be Aſſets in Fee-ſimple, 

and deſcend to him as Heir of the ſame Anceſtor, that made the War- 

ranty. Warranty lineal or collateral deſcendeth always to the Heir alt 
Common Law and bindeth him. But the Heir cannot be bound by ex- Lit 718, | 
_ preſs Warranty, if the Anceſtor is not bound in his Life-time. There- 735, 28 
fore an expreſs Warranty by Will cannot bind. 2. © Collateral Warranty zy. ET 
is where the Party, upon whom the Warranty deſcendeth, cannot con- 386. b. 


vey the Title, which he hath in the Land, from him that was the Ma- Bt 736, 4 


ker of the Warranty, or ſhew that he is his Heir, inaſmuch as he that 38s. a & b. 


maketh the Warranty, is collateral to the Title of the Tenements. Thus Lit. 704, 
for an Example; I Tenant in Tail diſcontinues the Tail, (i. e, alienates Noy's Max. 
the Lands, and thereby gives away the Poſſeſſion,) and hath Iſſue and 83. 


dieth, and the Uncle of the Iſſue, having no Right to the Land entailed, ' loſt. 376.8. | 


4 « 1 „ 720 . ' & 8 1 4 . : 
| releaſes to the Diſcontinuee (or to him to whom the Poſſeſſion is 12 Nr 


away) with Warranty, and dieth without Iſſue; this is a collateral War- 374. b. 
ranty to the Iſſue in Tail, and bindeth his Right without Aſſets; be- 5 
cauſe the Warranty deſcendeth upon the Iſſue, who cannot make Title 

to the Entail from his Uncle. This was ſuffered, becauſe the Law pre- 

ſumed, that the Uncle would not diſinherit the lawful Heir of his own 

Blood without a Recompence ſome other Way. Collateral Warranty 

binds the Right of an Eſtate in Fee or Tail with or without Aſſets; for 

it is not ® reſtrained by 13 Ed. 1. St. 1, tho' a lineal Warranty without * 1 Inf. 374. 
Aſſets is reſtrained, 23 1 any b. 222 „ 
By 4 Ann. ch. 16. All collateral Warranties to be made of Lands, Te= 
nements or Hereditaments, by any Anceſtor, who has no Eſtate of Inheritance 

tn Pefſeſſion of the ſame, ſhall be void againſt his Heir. 
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bro Rep. 95, It is a : Maxim in Law, b that no Warranty ſhall extend to bar any 

97: Eſtate of Freehold or Inheritance, which is in eſe in Poſſeſſion, Reverfion 
or Remainder (and not diſplaced and turned to a Right) before or at the 
Time of the Warranty made, tho' afterwards, and at the Time, of the 
Deſcent of the Warranty, the Eſtate of F rechald or Inheritatice be di- 
veſted and diſplaced. 

Noy Max, 3. Warranty by Diſſeiſin is where one that hath no Right to enter v 

oo the Freehold of another, entereth, and conveyeth it away, with Var- 

Lit. 698, ranty. * It is alſo called a Warranty that commenceth by Diſſeiſin, where 

4 WY the Conveyance whereunto the Warranty i is annexed, doth work a Di. 


367 a. 369 b. ſerſin. ' A8 when Leſſee for Years, or at Will, or Tenant by Elegit, by 


See ch. 4. f. 7. Statute-Merchant, or by Statute-Staple, makes a Feoffment with War- 

+ ng ranty. Or if one enters into Lands, to which he has no Title, and pre- 

2 Black Com. 

302. ſently makes a Feoffment with Warranty, this Warranty commences by 

Diſſeiſin. But it barreth not. 

1 lad. 31. 2 Warranty may be annexed to any Conveyance of Lands, Tenements, 

a. & b. or Hereditaments, as Fi ines, Feoffments, Gifts, Releaſes and Confirmati: 
ons, made to the Tenant of the Land, though he that makes the Releaſe 


or Confirmation hath no Right to the Lands, Sc. But, 
By 4 Ann. ch. 16. All Warranties by Tenant for Life of Lands, Te- 


nements or Hereditaments, the ſame deſcending to any Perſon in Rever ion 


or. Remainder, ſhall be void. [See 6 Ed. 1. th. 3. and the Expoſition 


thereof, 1 Ts. 365: a. & b. 366. a, 13 Ea. 1. St. 1. cb. 1. 11 H. 7. 
ch. 20.] 


See B. 4 Warranties are pleadable only to IT Actions o b as in Erber isl. And ; 
F: 4. poſt expreſs Warranties are now ſeldom inſerted in Conveyances, their Place 


being ſupplied by particular Covenants, which alſo reſtrain any implied 


Warranty in the Deed. ] 
2 Black. Com. 6. A Covenant is an Agreement made by Deed in Writing by the 


| 304: Conſent of two or more, to do or not to do. The Words of Covenant- 
Shep. 


Touchſt. $1, ing are, do Covenant, Grant, Promiſe and Agree, &c. tho' there needs 


5 no great Exactneſs in the Words, to make a Covenant. For if Words 
of Condition and Words of Covenant are coupled together in the ſame 

* 11oſt. 203.b. Sentence, as provided always, and it is covenanted, &c. e in ſuch Caſe the 
Rep. 71,72. Words may be conſtrued to make a Condition and a Covenant too. 
d 4 Rep 8. A Covenant is either expreſs in the Deed, or implied by Law. By 
tnlt. 384.2. the Words Demiſe and Grant, the Law doth imply and intend on the 
Leſſor's Part, that the Leſſee hall quietly enjoy againſt all Incumbrances 


during the Life of the Leſſor. And this Covenant in Law created by 


4 Rep. 80. ſuch Words, ſhall go to the Aſſignee of the Term. But. where there 


is an expreſs Covenant in Deed for quiet Enjoyment, the implied Cove- 


nant ſhall be governed by it. An expreſs Covenant is either real, where- 
by a Man obligeth himſelf to paſs Lands, to levy a Fine, &c. or per- 
ſonal, where a Man covenants with another to build him a Houſe, to 
allow Timber, &c, A Covenant alſo may be in the Mirmative or Ne- 
Ting executed, i. e. already done, or executory, i. e. to be done here- 
a Ws 


| fPlowd. 284, f Covenants may extend to Afigns in Deed, or Affens in Law. An 


5 Rep. 16, Aſſignee in Deed is a Perſon appointed ; as when the Leſſee of a Term aſ- 


1 at. ſigns the ſame to another. An Aﬀignee in Law is he whom the Law makes; 


915, 916. as an Executor, is ſuch an Aſſignee to the Teſtator, and an Adminiſtrator 
1 Cro, 552, 


to 
553. | | | 
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to an Inteſtate. And Nite, * 'T hat when a Covenant "Rr extend to a oy 95 
Thing in Being, Parcel of the Demiſe, the Covenant ſhall go with 50 Ford 
the Land, and ſhall bind the Aſſignee, tho he is not named or bound by 
exprels Words; as, to repair | the Hons. But if the Covenant doth con- 


cern a Thing, whick Was not in Being at the Time of the Demiſe made; 


the Covenantor,, his Executors or Adminiſtrators ſhall be bound, but an 
Aſſignee ſhall not be bound; as to make a new Wall, upon Part of the 
Land demiſed. For the Law will not annex the Covenant to a Thing 
that hath no Being. But if a Leſſee goth covenant for himſelf and 
Aſſigns in expreſs, Words, it is otherwi becauſe the Aſſignee ſhall 
have the Benefit of it. Yet. though the Covenant 18 expreſs for one 
and his Aſſigns, if the Thing to be done doth not concern the Thing 
demiſed, there the Aſſignee ſhall not be char rged as if the FO 
covenants for himſelf and his Aſſigns, to build a Houſe upon other Land 


of the Leſſor, which i is no Parcel of the Land demiſed; or to pay a 
collateral ot to the Leſſor or to a Stranger. So if in a Demiſe of 


Sheep or other perſonal Things, the Leſſee covenants for him and his 
Afiens, to deliver them up at the End of the Term, and the Leſſee aſ- 
ſigns them over; the * ſhall not be bound ; for it is but a perſonal 


Contract. 


The 88 and Adminiſtrators, of Aſſo 0s, 790 the A of 5 Rep. 17. 


Aſſigns, and Aſſigns of Aſſigns; and Alliggs of Heirs are within this . 


8 
Word Ann. 12 


d There are ſome Covenants, of which none ſhall Bae 5 1 d 1 Roll. Abr. 


but the Party and his Heirs. Covenants of Inheritance, (viz ) ſuch as 578 277 


2 Danv. Abr. 
are knit to the Eſtate, ſhall deſcend to the Heir; 3 otherwiſe of Covenants 235. Tit, 


in Groſs, which go to the Executors. 1 
Covenatits? made by Deed e Poll are as un, as s thoſe made * Deed heap * 
indented, if the Party hath the Deed to ſne Ww. oll. Abr. 


A Bond for Performance of Covenants is termed a collateral Aſſurance. 517. 
It! is the beſt Way always, to take a Bond fon Performance of Covenants 


with a Penalty: (For if you ſue upon the Bond at Common Law, you re- 


cover the Penalty. But if you ſue upon the Covenant, the Damages are 

left to the Jury.) But then the Party, when he ſues upon the Bond at 
Common Law, ought to take Care, that he does not levy much more 

than his Damage and Coſts, for fear of a Bill in Equity for Relief. Of 

late a Covenant with a Penalty, is uſually inſerted. in the Body of the 
Deed, 'to ſave the Charge of ſtamp'd Paper upon a Bond, d If the Con- 44 Rep. 80. 


dition of the Bond is, to perform all the Covenants in an Indeature, ce 
Covenants in Law, as well as Covenants i in Deed are included. [See 8 ; 


B. 4. ch. 4. 
9 V. z. ch. 11. ] — 
There may be Articles of Agreement or Covenants framed a Fg 
to the Caſe; by mutual and reciprocal Covenants only, to be performed 
by the- Parties ; ; and this is good, if in Writing and ſealed and delivered 


by the Parties, without the other formal Parts of a Deed. 


[See 32 H. 8. ch. 34. Whereby Grantees of Reverſions are enabled 
to take TORI of Covenants to be Feet by Leſſees.] 


— ** —_— * - — — » 


» — N 


* Qui 2 commodum ſentire, debet el onus, 5 Rep. 24. 2 Inſt. 489. 
ui Jentit gnus, ſentire debet et emmidum. 1 Rep. 99. 
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224 An Tufrute of fthe _ 
R ULE 8 Concerning. COVENANTS. . 80 a 


Shep. F a Covenant is unlawful in the Subſtance thereof, or nec, i 
Touchſt ch. it is void. 4 Halte 


Of a Cov If no Time is limited for doing of a Thing, it hall be done 1 in res- 


nant per ſonable Time. 
totum. 


e Plowd. 287, A Covenant is moſt ſtrongly to be taken againſt the Covenantor, 
1 Inſt. 36.2. and moſt in Advantage of the Covenantee, 


f 5 Rep. 21. Where one by his own Act diſables himſelf to perform! a Covenant, 
it is a Breach of it. 188 
a Every Contract or Agreement ought to de diflolved by Matter of a8 
high a Nature, as it was made. e 
* A Condition is the Suſpenſion of the Exkctipt of an A, will 
ſomething i is performed, which may be and which may not be. A Con- 
vr laſt 201.2, dition annexed to real Eſtates is a Quality antiexed by him that hath 


See p. 137. Eſtate, Intereſt or Right to the ſame, whereby the Eſtate granted may 


ante. 


A Condition is either in Deed or in Law. 


©,.<. 5$'+4 + 


« Lit 328, 1. Conditions in Deed may be expreſſed by < theſe Words; (020 
39 Upon Condition, provided, fo that. But theſe Words, to the Intent, to pay, 


CREE to the Effet, &c. are no Words of Condition in Fooffnicatk ind Grants 


3 a. jn the Caſe of a common Perſon. But in the Caſe of the K ſuch 
2 


lack. Com. Words do create a Condition; and ſo it is in Caſe of a Will. And for 
155. avoiding a Leafe for Tears, preciſe Words of Condition are not ſo ſtrict= 
, ly required, as in the Caſe of F reehold ; for a Leaſe for Years is but a 


begin by Words, and be 


Contract, and if for three Years or leſs, ma 
diſſolved by Words. [See 29 Car. 2. ch. 3] Therefore if one makes a 


Leaſe for Years, eſpecially by Deed, in "which there is a Clauſe, that the 
Leſſee ſhall do fach an Act upon Pain of Forfeiture of the ſaid Term, or 


the like, theſe Words amount to a Condition. N 
1. Taft. 201, Again, of Conditions in Deed, ſome are in the * Air mati ve, aud ſome 


in the Negative, and ſome in the Affirmative which imply a Negative, 
as behind and unpaid imply a Nonpayment. A Condition, that the Te- 
e Lit. 362. nant in Tail, nor his Heirs, ſhall t Alien, Cc. is a double Negative ; 

1 Inſt. 201. and yet it ſhall not be conſtrued to be an Affirmative. For in Law 
. b 223. b. grammatical Conſtruction is not always to be followed. Some Con- 


ditions make the Eſtate whereunto they are annexed voidable by Entry or 
Claim, and ſome make the Eſtate void zp/o facto, without Entry or 


! > Rep, 72. Claim. Provided always, and it is covenanted, &c. is a Condition by 
1 Inſt. 203. b. Force of the Proviſo, and a Covenant 75 Force of the other Words. Vet 


3 ae ſometimes a Proviſo ſhall amount to a Covenant, and ſometimes it ſhall 


3 Cro. 128, be taken for a Limitation or Quali ification, ſometimes for an Exception, : 


1 x Reſervation, and Explanation, * A Prowiſo makes a Condition, if it 
2 » 


_ does, not depend upon another Sentence, and if the Proviſo is the Word 


1 Inf. 146. of the Feoffor, Donor, Leller, and if ! it is compulſory, to enforce tbe 
„ | 3 — 


— 


2 * 3 


Nihil tam convenient 77 naturali n unumpuodyue difſelvi £0 ligamine quo ligatum e/t- 
2 Rep. 53. 5 Rep. 26. 6 Rep. 43. 4 Inſt. 28, 122. 


Conditio eft cum quid in caſum incertum, qui Ped. tendere ad efſe aut non " oe, confertur, 


1 Inſt. 201. a. 
4 Feoffec 


85 1 defeated, enlarged, ot Created pops an uncertain Event ; a8 is hath been 
ep · 
Touchſt. 8 1. before obſerved! 
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Feoffe, -Dotice —— vo a- Dan irn may be a Covenant. | 
A Proviſo, that would take away the whole Effect of a Grant, is void; 
and fo'is a Proviſo,” that is repugnant to the expreſs Words of the Grant. 
And if a Proviſſ is good at firſt and afterwards it happens that there is 
no other; Remedy, | but tant which was reſtrain'd, it ſhall be had notwith- 
ſtanding the Reſtraint. Ab Limitation or Qualification is by ſuch Words ag 10 Rep 41, 
Durante, Dum, Dummodo, Quamdiu, Donec, Quouſque, Uſque ad, Tam Diu, ** 

and are improperly called Conditions. "For a Limitation ſhall always de- Show 775 k 
termime an Eſtate: without Entry or Claim, which a Condition doth 
not. The b, Cauſe is the Conſideration of the Grant, which ſometimes a 2 Re 


„ 


53. 


| amounts to a Condition, and ſometimes not. Pro (as in the Grant of an *Plowd 412. 


Annuity, pro conſi io,) ſhewing the Cauſe of the Grant, amounteth to a _ 204. a. 
Condition. But in a Feoffment or Leaſe for Life, pra confilio is the ak 
Confideration, and does not amount to a Condition; and the Reaſon 
ot the Difference is, becauſe the State of the Land i i executed; and the 
Annuity executory, or to be executed hereaſter.., 9 
Conditions in Deed may be ſubdivided, into Conditions « c precedent, e 7 Rep. 10. 
which muſt be.performed before the, Eſtate can take Effect, and Con- aft. 201. a. 
ditions ſubſequent to the Eſtate or to be executed after it 17. ls, 2 ave 
A Condition regularly ſhould follow the Habendum preſently. \ But 414.415.416. 
the Law hath not appointed any Place in a Deed proper or peculiar to * Rep. 20. 
a Condition. Its Place is where the Parties pleaſe. | 
See 32 H. 8. ch. 34. Where Grantees of Reverſions may take Ad- 
vantage of Conditions broken. | 
2a K Condition i in* Law is that bich the Lowe! implieth ben ex- ALit. 358, 
preſs Words in the Deed; and i it may be either by the Common Lau, or 379. 
by Statute, where an Action or Entry is given. Pl _—_ b. 
Conditions may be annexed to Lands of Inberitance, fin: Life or 8 Rep. 44. 
Years, to Copyhold- Lands, Chattels perſonal, and perſonal Contracts. 3 


[See of Eſtates upon Condition, ante, cb. 1. Acceptance of Rent and of „ glack. con. 


Offices, ch. 2, ante. And how Eſtates in Land, may be forferted and oft, i 52 to 162. 
ö * Alienation of particular Legat. Mortmain, by Waſte, ch. 4. Po | - 


RU LES concerning. CONDITIONS. 


— \Ogditions CORE by the Party are odious, ” Ig that they 1 She 
\ ht is favoured." . 
Eſtates where Right is favoure Touchft, ch. 


f Tho' Conditions are not Hayoured. yet they are not always to de taken 6 388 
710 nditi- 
literally. on per totum, 


The s Words of a Condition ſhall be taken out "os their proper e1Inkt. 218 a. 


Senſe, to ſupport an Eſtate, _ 219 · b. 274. b. 
h 8 Rep. 9o. 
Conditions repugnant to the Eſtate, or Grant, are void. fiInſt. 205. b. 


id If an impoſſible Condition is precedent, 'no Eſtate is made. But, 8 Rep. 91. 


An impoſſible Condition ſubſequent to an Eſtate makes it abſolute. e b. 


* Where the Condition (the Performance of which was poſſible at 223. a. 


the Time of making) becometh impoſſible to be performed by the Act . Inv. 206. 


of God, as 3 the State of a Feoffee ſhall not be avoided ; for be- 2 (527 


"Heb | | 1 Inſt. 206, 
bi get my | | 42, 5h | as & b, 


© Conditto adimpleri debet priuſquam ſequatur effeftus. 1 Inſt. 201. a 
ef s Conditio beneficialis que ſiatum conſiruit, benigne ſecundum verborum intentionem oft inter- 
pretanda. Odioſa autem que flatum deſtruit, firifte ſecundum Ver Peru * eft accipien- 
da. 1 Inſt. 218. a. 8 Rep. 90. 
*Acius Dei nemini facit injuriam. 1 Inſt. 206. a. & b. 
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ing ſettled in him it cannot be defeated but by Performance of the Gan- 
dition. But in the Caſe of a Recognizance or Bond with ſuch a Condi- 
tion, the Recognizance or Obligation is ſaved. For they transfer no Inter- 
eſt, but only give a Right of Action upon Defquls; 3 chere there: is no 
| Default in the Conuſor or Obligor. 

2: Int. 223. b. a Regularly What is . hy Tam, may he prohibited by 
Condition. 

„Inf. 204.8, Words make a Condition in ab will that 8 no Conditiaa ina Deed. 

30. a. Kb. No man ſhall take Advantage of a Condition broken, hut he that is 

- Dr. & Stud. Party or Privy to the Condition. [See 32 H. 8. ch. 34. | 

Dial. 2. If one is the d Caufe that a Condition cannot be performed, he ſhall 

N b. hot take Advantage for the Non- performance thereof. 

„ibid. A Condition © againſt Law is void: Therefore, 

f Ibid. A Feoffment upon Condition to do a Thing that is. f Malum 3 in ſe; 


2 Ventr, 100. makes the Eftate abſolute, and * Coney: v0. But a Hand with 
2 Wilton. 341, ſach a Condition is void. 


we When the Thing to be done, or nat to be 46 is only againſt ſome 
Rule of Law, the Condition is Galy void, and the Bond 896d. But the 
214. Ray. Condition may be good in Part and void in Part Wang 
tag, A Feoffment in Fee upon Condition not to alien the Eſtate js a b- 
13 FO | ſolute, and the Condition void. But a Bond not to alien is good; fe he 
a, & b. 224. . May alien if he will forfeit his Bond. A Condition not to alien for a 
ep 56. particular Time, or to a patticular Perſon, &c. is Good. 
eee King may grant Lands 1 in Fee 0 00 Condition not to alen, and 
the Condition is Good. vi 
11a. 233. b. A Gift in Tail made upon Gothia, that the Donee ſhall. nat alien 
234+ ©... againſt the Statute of Jet. 2. De Danis, or to work a Diſcontinuance of 
gar; the Eſtate-Tail, is Good; | but this muſt be underſtood of ſuch Alien- 
6 Rep. 40, ation only as ts againſt that Statute, or amounts to a Diſcontiguance, but 
41. not of a common Recovery; ry for a condition to reſtrain any Right in- 
cident to the Eſtate! granted is repugnant and yaid.] _ 
A Leffor tin-reſpe& of the Reverſion may hy Condition reſtrain his 
Leſſee from aliening without Licence. Yet when the Leffor does licence 3 
he ſhall never by Force of the Proviſo defeat the Term, which is ab- 
folutely aliened by his Licence. For bereby he has Aiken with all 
Alienations to be made afterwards. 
i Lit. 378. A Condition implied by Law to be aocened) to any y Thing, i is as firong | 
i [oft. 233-b. 48 if the Condition were. made by expreſs Words in Writing. 
b. 35, All Grants of * Offices are ſubject to this Condition! in Law, that the 
$79. Grantees duly execute them. 
BR 233. b. All Conditions in Law requiring Skill ing: Confidence: bind Infants and 
7 18 Feme Coverts, as well as Conditions in Deed. But thoſe that do not 


require Skill and Confidence, whether by Common Law or Statute, do 
not abſolutely infer a Forfeiture of their Eſtate, except in Waſte. 


1 Lest 233 b. Regularly he that taketh Advantage of a Condition in Lay, ſhall take 
23%. the Land with ſach Charge as he finds it. 


=1Inft.208.b, Sometimes Conditions are to be performed in onvattichs Time, 


219. a. ſometimes upon Requeſt, ſometimes during the Life of a Party, if he 


Sg 78. js not haſtened by Requeſt, 
6 Rep. 30, 31. A Condition. may be a apportioned, or dg by Act of Low, and by 
a 4 Rep. 120. the Act of the Leſſee, 
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"Nope ſhall. by P. ca _ any Y Eftate of b Freehold upon Condition; Lit. 365: 
- unleſs he ſheweth e Condition i Writing. Otherwiſe of Chattels real, 4 225. 4. 
[But ſee '29 Car. 2. ch. 35 4 and | per rlonal. 5 
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if Regularly he that will take Advantage of a Condition, mult criter . e Inſt. 218. i 
he can. If he cannot, he muſt claim. For a F reehold, whether it lie 3 
in Grant or Livery, canbot cœaſe by Condition without Entry of Claim ; *Y 
tho' the Words are, Provided that if he does nor hay, the Eſiate N ceaſe 
and be void. A 
He that entereth by Foxes of a 4 Remainder ina Deed, is bound by - „Lit. 371. 2 
the Conditions in the Deed,” tho' he does not ſeal . But . Tora t Inſt. 230. b. 1 
Limitation they may not extend to him, „ 231.2. (f 


Wt. 


WE The Date of the Deed i is the Deſcription o of the Time, in nid e 1 Inſt. 6. 2. 
the Deed is ade; | | 2Black. Com. 
A Deed is good, tho! it hath * no Date of the Day or Place, or if A Rep 5. 
the Date i is miſtaken, or if it be dated at one Time, 204 ſealed and de- 1 Inſt. 46. b. 
1 livered at another, or tho” it hath ab impoſſible Date, as the 3oth of 2 Roll Abr. 
HF February. But he chat doth plead ſuch a Deed without any Date, or 2 14 Raym. 
i with ſuch an ic pofſible Pate, muſt ſet forth in his Pleading the Time 795: 
= nohen | it was delivered. If a Leaſe for Years be made by Indenture, bear- 36 N 
2 ing Date the 26th of May, To have and to hold for twenty-one Years 5 Rep. e. 
WW = from the Date, or from the Day of the Date, it ſhall begin on the 27th Toft 46, b. 
of May : But it ſeems to be the. better Opinion, that if it is To hold for: 5 {hal 
_ twenty-one. 'Years from the Date, it ſhall begin on the 26th.] If the 480. 
Leaſe bears Date the 9th of May To have and to hold from the Ma- 9, ug 9 Abr. 
king thereof, or from enceforth ; ; it ſhall” begin on the Day on which it 188 
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2 Cro. 135, 


YA was delivered.” But every Deed ſhall be intended, to be delivered on the 250, 647. Ky 
=Y h 4 3 Cro. 388. 2% 
A ſame Day it bears Dar, u unleſs the contrary is proved. But if a Deed . D 
5 is dated at Four o'Cloc in the Afternoon on the 20th of June, the 2 Salk. 413. * 


whole Day is to be taken 1 n. For the Law i in this Computation doth 1 Ld. Raym, 
eject all Fra ions and Diviſions af a Day for the Uncertainty. As to 47Y n 
the Place, if it bears Date at à Place out of the Realm, it is good, 1242. 
| by averring, that the Place, mentioned 1 in the Deed, is in ſome County | 8 3 674. 
In England: For here the Place is not traverſable. But if this is not 114. = 
averred, and it appears that i it Was dated ond, Sea, it is otherwiſe, and a. & b. 


the Deed cannot be tried. 
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k 
9. The Sealing is . in theſe Words, (viz. In Witneſs a L es &; 


= whereof J have ſet my Seal. Tho! if thoſe. Words are wanting, the NT Ten: Oran, 
8 ing of the Deed is ſufficient. EW er 
The Seal is the eſſential Part of the Deed; If a Writing i is not 1, IK, 16. 
ſealed, it cannot be a Deed. If the Print of the Seal be utterly de- 5 Rep. oy” 
| faced, the heed: is inſufficient; ſo hat it cannot be pleaded, tho” it may Noy's Max. 
be given in vidence. (See of the Pag Signet, Privy Sral, and Great 4A Raym, 
Seal, B. 4. ch. Fs Pot. | | 1536. 

» Theſe are the order and formal Parts of a Deed; but all are not 2 4 * tho 
eſſential Parts. For if a Ai of. Feoffment is without Premiſes, Ha- : my 
bendum, Ti del,” Reddendun, Clauſe of Warranty, Date, and In 
Witneſs, &c. yet the Deed is good; For if one by Deed gives Lands 
to another, and to his Heirs, without ſaying any Thing more, 
and puts his Seal to the Deed, and delivers it, and makes Livery where 
neceſſary, it is good. 
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Black. Cam. ® or the! it N75 TP well written and ſealed is 7 90 Force it 
b. it is not ©; eh 110 by the : Phety bimſeff, br His 1900 Attorney, to the 

2 Rep. 5. Part lach If to, whom..it is made, or to his Uſe: 'A Delivery (Tra- 
5 Rep. 1 Pg IS, 4 necetlar Tagidentato' evety "Deed"; ang” then when it 18 40. 
b Noy's Max. Tivere 073 {hall bind him) that Lclivet it, o dated before „and b tho 
55. another wrote.or ſealed the fame. The Delivety öf the "Died may be 
© g Rep. 137. abſolutely or deer , 41 When you deliver à "Deed abſolately, Words 
; 1 5 5 2 are not neceſſary; then a. Man that is mute, could not deliver 4 Deed. 
55 e ſufficient, if it 18 delivered, And; as a Deed may be delivered to 
the Party without Words, ſo may à Deed del delivered by Words, with- 

out any AQ of Delivery; as if this Wiiting felded' lieth upon the Table, 
aaläldanad the Feoffor:faithito the Eeoffee, Tube bat as my Deed, it is ſufficicht 
: 4, ina Delivery. In Caſe of: the ing's Letters Patents, or of Grants under 
235 the Seal of the Dutchy, of. N the Seal: is Matter of Record, and 
Dav. 44 the Deeds need 0 Dekvery: 80 ou Deed of a Corporation needs no 
a; Delivery: The om ion Seal is perfect without it. When a Deed is 


e i Rep. 147. delivered e conditionally, it is calted; an Eſcroù (Eſcroll or Scroll) as where 


1 Inſt. 36 a4, 


> Roll. Abr, one doth ſeal a Deed, and deliver it to a Stranger, [as an Eſcrow] until 


25, 26. | Certain Conditions are performed} and then tobe delivered to him, to 
| whom the Deed is made, to take Effect as his Deed „ho lo delivered it. 
For it ſhall have * Relation ta tha t firſt Delivery. In the Delivery f a 

Deed as an Eſcrow you muſt os Words, and ſay, I deliver this as my 

Eſcrow, 70 deliver to the Party ad my Deed pin Condition tbat, &c.' or to 

the like Effect. For here à bare Act of Delivery to a Stranger without 


| Words ſignifies Nothing. It muſt be delivered to a Stranger; fon if it is 


delivered to the Party himſelf, it is te DPeNvery x tho Words 
mention it only as an Eſcro u. 
If a Deed is ſealed and deliveted, there" is no deregy of Signing i 


tho it is uſually, done. SST 


1 RI) 5 N There muſt be one or more f * Witndſes, to tetify "the Sealing EF) De- 
10 Rep. 93. livery of the Deed. Their Names ſhould properly be either ei- 


2 Blagk, ne e indorſed by them. Lale 


A Deed may be made to a Fete Covett, Infant, Het 27 25 


$34 TY 1 


1:Rep 3. FE” If any Writing be read in. any other Form to an unlearned Man, d bit 


= Rep. 27. ſhall not be his Deed, altho' he ſeals and delivers it. But if the Party who 
2 Roll. Abr. ſhould deliver the Deed, doth not require it to be read, he ſhall be bound 


28, by the Deed, tho' ät is penned againſt his Meaning. oO ifzone..declares 
the Effect thereof; in other, Manner, than the, Writing doth im port, the 


br Was. 240, ſame ſhall not bind the Party that ſeals and delivers the Deed, if there is 
8 no Colluſion between them. [And Suppreſio veri, or Suggeſtio ta . | 
31 Toft. 35. b. is a good Reaſon for a Court of Equity to ſet aſide any Deed.] = 
225-a.&b. Regularly if a Deed is alledged, it muſt be ſhewed to the . 
231. b. that the Court may judge, whether there are apt Words, to make a good 


5 Rep. 74 


| 3 Contract. And when it is ſhewn to the Court, the Deed by Intend- 


10 Rep. 92. ment of Law remains in Court all that Term. But at the End of the 


Term, if not denied, the Law adjudges it to be in the Cuſtody of the 


Party to whom it belongs. If *s Deed is denied, it ſhall be intended 
that it remains in Court, till the Plea 1 is determined. 
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a Traditio 65 7 r 5 Rep. I | 85 1 
Kelatis 2% fictio juris, et ęſt intenta ad unum. 3 Rep. 28, 29. 2 Inſt. 591. 


RULEs 


* F736 at 
KAY Ya 


5 
n 


CHAB. g Laws of England. „ 


x propell a Conveyance of a corporeal Fee by Livery and Seilin. Yet | 
ſometimes it is called a Feoffment, when an Eſtate of Freehold only 2Black. Com. 
doth paſs in that Manner. Theſe Words bis Herrs make an Eſtate of 310. 


ments, Intruſions, and other wrongful Eſtates, where the Entry of the 
Feoffor is lawfol- (which a Fine, Recovery, or Bargain and Sale by Deed 
indented and inrolled N do) becauſe the Feoffor, re- entering to 
make Livery, re- continues 


—_—_— * 2 6. 


RULES. concerning DEEDS. 
EH 
UCH Conftraction mall be always made of Deeds, that the * In- . 2 Rep. 23. 
O tent of the Parties ſhall take Effect, if the ſame by any Conſtruftion © Rep. 36. 
may Rand with the Rules of Law. 
If the Words of a Deed have à double Intendment, and the one bi Inf. 42. a. 


ſtandeth with Law and Right, and the other is wrongful and againſt 183. a. & b. 


Law; the Intendment which ſtandeth with Law ſhall be preferred. 
The Words of a Deed ſhall be taken © moſt ſtrongly againſt the Party ei Io. 36 a. 


himſelf, unleſs it be in the Caſe of the King. 183. a. 197. a. 


The Words muſt be underſtood according to the ſubject Matter. 376. b. 


Thus have I ſhewn, how one may purchaſe and convey by Deed, ſet- 3 2 25 


ting forth the Nature of a Deed, and the ſeveral orderly and formal 1 Ini 35. a. 


— of it. Nov, becauſe every Deed or Inſtrument is not fit to be 


uſed upon all Occaſions; I. ſhall give ſome Account of each particular 
bon! or ee and of — Feen, Ofe. Therefore, 


of ar FR = Sorts of i Disch or — 7 Conveyance. et 
© Hah Or Trftruments, by which Land paſs from one to another are, 
1. Frefment. 2. Fine. 3. Necbbery. 4. Indentures to lead the Uſes o 
Fines and Recovetics. ' 5. Covenants to fland ſeiſed to Uſes. 6. Bargain 


and Sale 7. Grant. 8. Leaſe. 9. Leaſe and Releaſe. 10. Confirmation. 
11. Aſignment.” 12. Exchange. 13. Surrender. 14. Revocation and New 
Declaration.” 15. Statutes. 16. Oblrgatrons. 17. Defeaſances, 18. Dewvife. 


1. A'Feoffment (from Feodum, becauſe" it is a Gift of the Fre) is e Lit. ! 


b. 10. ©. 


Inheritance in all Feoffments and Grants. But this Rule bath ſeveral ee 


Exceptions. n 25305 IN: 9 9 4 l See p. 120. 


It is the only Conveyance i in Law, bir elbe all Diſſciſins, Abate- nem I TY 


his former Eſtate. - He that maketh the a Lit. 57. 
Feoffment is: 1 the Feoffer, and he to whom it is made is called the * Inſt. 295. 


Feoffee." It is made by theſe Words, Have - enfeoffed, given, granted, 

tho*' the Conveyance" is not always fo- och to be known by the Words 
of Conveyance, as from the Eſtate and Nature of the Things conveyed. 
A Leaſe and Releaſe te a Man and his Heirs amounts to a Feoffment, bi Inſt. 207. a. 


if one 97 Nene f to mne a Feoffment. 


441 Oo, 7 Lt): ; 
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hk: ba fo in prntin chartarum, , ut res. magis valeat quam bercat. x Inſt. 
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Verba ron nc” non d contra, b Ibid. 8 Rep. 94. 
Verba debent intelligi ut aliguid operentur. 8 Rep. 94. Fan 18. 
Verba accipiends unt cum eiu. 4. Rep. 51. wk 
b Verba ægui voca et in dubio peff ita intelliguntur i in dixniori et dotentiart 7 ſenſu. 6 Rep. 20. 
© Verba chartarum fortius accipiuntur contra proferentem, I Inſt, 36. a, 163.1 a. 5 Rep. 7. 
ro Rep. 59. Bacon 11. 
Verba debent intelligi ſecindum ſubjectam materiam. 1 Inſt, 36. a4. 
* Exceptio probat regulam. 1 Inſt. 9. b. | : 3 
Erceptio in non exceptis firmat regulaaãmm. TROY _ 
| 1 | There 
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An Inſtitute of the Bo K II. 


« Lit. 59. There muſt be © Livery and Seiſt „ in all Feoffments in Fee, made 
lex om. ont of a Court of Record, and in all Gifts in Tail, or Leaſes for Term 
; . of Life, where a corporeal Inheritance or Freehold doth paſs; * which 
1 Inſt, 217- a. ſhews that a Freehold cannot be granted to commence in Futuro, or at a 
Day to come. 

e Inf. 48 a. © Livery and Seiſin (or Delivery of Seifin) is a Solemnity, vſed in paſ- 
Shep. Touchſt. ſing or conveying Freehold Lands or Tenements, by Delivery of Seiſin 
9 FLY thereof. It muſt be of * corporeal Freeholds, as Houſes, Lands: In- 
ag.a, corporeal paſs by Deed only. Livery and Seiſin was invented, that 
5 Rep. 84. People might have Knowledge of the Alteration of Eſtates from Man to 
. Man. It muſt not be made by an Attorney upon the Day on which 

Yelv. 151, the Deed is dated, if the Need is To have and to hold from the Day of 
s See p. 149. the Date. For in ſuch Caſe, the Feoffment, Gift or Leaſe 1 Life, and 


1te. 
ps the Livery are void. 


e Inft 48.a. There are * wo Kinds of Livery of Seifin, (viz) A Lines in Deed, 1 
35 95 6. A Livery in Law. 1. A Livery in Deed is, when the Feoffor taketh © 
the Ring of the Door, Turf os,,T wig of the Land, or a Ring of Gold Hy 
or any other Thing, tho” it doth not concern the Land, and delivereth V4 
the ſame upon the Land to the Feoffee, in the Name of Seiſin By 
of all the Land contained in the Deed. This Livery in Deed: may be | 
either by Words, and ſome ſolemn Act, or by Words without any 
ſolemn AR, if the F eoffor and F coffee are upon the Land. In all Caſes 
Words are neceſſary. If then Words may amount to a Livery within 
the View (as ſhall be preſently ſet forth) when one is off the Land, 
much more ſhall it be, when one is upon the Land. The bare Delivery 
of the Deed on the Land may make it a Deed; but hall not amount 
to Livery of Seiſin, unleſs it is delivered! in the Name of Seiſin of the B 
Land. Livery and Heiſin made to one before in Poſſeſſion is * void. * 
hut if Leſſor bby Leſſee come upon the Ground, on Forpoſe to make = 
2 52. a. and take Livery, that Entry veſts no Poſſeſſion until Livery. i A Man $ 
5 Rep. 91. may make a Letter of Attorney, to deliver Seiſin by Force of the De eck. 
. But the Attorney muſt purſue his Warrant, otherwiſe, he : doth not © 
deliver Seiſin by Forge, of, the Deed : If he do es, it is void. For he, 
that hath but a bare Authority, muſt purſue his Authority. If a Letter 
of Attorney is made tg three Coꝝjundiim et Hiuiſm to make Livery, 
and two make it, the Third being abſent, the Livery n A Letter . 
lat. 49. b. of Atterney alſo may be made to * receive Livery and Seiſin. This: War 
$929 Abr. rant of Attorney muſt be. by Deed, and not by Parol or Ward of 
8, 9. Mouth; becauſe it concerneth the F rechald. The Letter of Attorney 
may "5g contained i in the Deed of. F coffment, though the Attorney is not 
96... - mou Party. The i Death of the Feoffot, or Feoffee, is a Countermand 
. 3 e the Authority, or of the Letter of Attorney. But not: the Death 
of a Mayor in the Grant of a Mayor and Commonalty; z Nor of a Dean 
in the Grant of a Dean and Chapter, for aggregate Bodies never die. 
But if a Leſſor by his Deed licences a Leſſee for Life or Years to alien, 
the Death of the Leſſor is no Countermand of the Licence. . For. the . 
Licence exempts the Leſſee from the Penalty of the Condition. 2. 1 — = 
1 Iaſt. 48. b. Livery *in Law is when the Feoffor himſelf (not his Attorney being 
1 7+. View of the Houſe or Land, ſaith to the Feoffee himſelf, (not his * 
. — — after Delivery of the Deed, I give as e Loud 40 Lys: _ 
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Car 3. 


your Heirs, go enter into the ſame, and tate Poſſe 7 on of it accordingly, 


5 Laws of England. 


Now if the Feoffee doth go accordingly in the Life-time of the Feoffor 
and enters, or if he makes his Claim when he dares not go (for this 
is an Entry in Law) it is a good Feoffment and Livery to him, tho' the 


Land lies in another County, But if either the Feoffor or the Feoffee 


die before the Entry, the Livery is void. This is to be underſtood of 
ſole Perſons or ſole Corporations ; not of Corporations aggregate of many 
Perſons, as before hinted. 


One may have an Inheritance in an upper Chamber, and paſs it by Li- 


very, tho' the lower Buildings and Soil belong to another. 


If a Man makes a Leaſe for Years, and“ afterwards makes a Feoff- »I Inſt. 48. b. 


ment, and delivers Seiſin, while the Leſſee is in Poſſeſſion, and not af- 2Rep: 31, 32 - 


ſenting to the Feoffment, the Livery is void ; for he doth not give Li- 
very of the Poſſeſſion, altho' the Feoffor hath the Freehold and Inheri- 
tance, But if the Life be abſent, and hath neither Wife nor Servants 
(tho' he hath' Cattle) upon the Ground, the Livery is good. If the 
Leſſee, his Wife or eee had been in the Houſe, or upon any Part 


of the Land to him demiſed, it would have been ſufficient to have pre- 
ſerved and continued his Poſſeffion i in the Whole. 


If one makes a Leaſe for Years, Remainder to another for Life, in e Lit. 60. 


| Tail, or in Fee, the Leſſor muſt make Livery of Seifin (in Deed, not in 1 Inſt. 40. 
J Law) to the Leſſee for Years ; otherwiſe nothing paſſeth to him in Re- 
mainder. This Livery is for the Benefit of him in Remainder, for the 


Leſſee hath only a Term for Vears. But if Leſſee entereth, before any 
Livery or Seiſin made to him, the Livery is void. If one makes a « 3 Rep. 26 


Feoffment to four, and Seiſin is delivered to three in the Name of all, 


the Eſtate is veſted) in all of them. 
© Tho' Lands and Tenements lie in Avers Town in one County, « Lit 61. 


Livery and Seiſin made in one Parcel of the Tenements in one Town, in 


the Name of all the Reſt, is ſufficient. But if Lands lie in divers 


Counties, there ought to be a Livery and Seifin in every County. 


AF ce-ſimple may be got wrongfully f by Diſſeiſin, Abatement or In-. To: 


10. a, 


truſion into Lands and Tenements, or r by Vfurpation of Advowſons, &c, z lack Com. 
dit bout any Livery of Seiſin. 1568, 169. 


If a Houſe or Land belong to an * Office; by Grant of the Office by 8: Joſt. 49. a. 


| Deed, the Houſe or Land paſſeth wirhout Livery, * And in an Ex- * 1 Inſt 50. 
change, a Fine which is a Feoffment of Record, a Deviſe, Surrender, 2. & b. 


Leaſe and Releaſe, Releaſe and Confirmation to Leſſee for Years, or at 
Will, Bargain and Sale by Deed indented and inrolled, (becauſe the Sta- 


tute of 27 H. 8. ch. 10. gives the Poſſeſſion to the Uſe,) a Freehold may 


paſs without Livery. By Force of that Statute, a Feofftnent to the Ufe 
of the Feoffor, Feoffee, or any other, ſupplies the Place of Livery and 


Seiſin; ſo that Livery and Seilin upon Feoffments is not ſo common] 
uſed as formerly; neither can Eſtates be created now cd Livery and Sei- 
ſin only without Writing. [See 29 Car. 2. ch. 3.] 


There are à other Seins, but they do not relate to Pruftiueilts as 21Inft. 159. b. 


Payment of Money, before any Rent due, is a good Seiſin of the Rent, 160. 8315.8 2 


to bring an Action for it. And ſo a Gift of a Pair of Gloves, &c. in 
the Name of Seiſin of the Rent, is a good Seiſin. Upon a Gift or Bir- 
gain and Sale of Goods and Chattels perſonal, the — of — 
or a Spoon, is a good Seiſin of the Whole. 
2. Of a Fine. 


121.8. 202.4. 


Welt. Symb. 10g; in due Fime. It is called a Fine, becauſe it makes a final Agreement 


232 An Inflituteof the. : BOOK UI. 


. A " _ 1 n — PR ICIS CIOS 


Shep. + * the right Under ſtanding of the Nature of a Fi Ine, Enquire 1. What 


Te pb is a Fne. 2. How divided. 3. Who may levy or take by Fine. 4. Of 
N. B the what Eſtates may Fines be levied. 5. Before whom. The Ferce and 
Inte Ch, Had, of a Fine. . How Fines may be avoided. | 


ego tea 1. A Fine (Finis,. improperly: called a Deed) is an Inſtrument of 


wie wasthe Record of an amicable Compoſition, or final Agreement, made betwixt 


beſt Book in 
the Law upon Parties in Suit, concerning Lands, Tenements or Hereditaments, by 


Common | the Conſont or Licence of the King, or his Juſtices in the Court of Com- 
„ ee mon Pleas, or others authorized, to end all Controverſies between thoſe 
ok. 120. b. that are Parties: and Priwvies to the ſame, and all Strangers not claim- 


» Path Set, . of all Controverſies... The Civilium call it Tranſactio Judicialis De Re 


348. iumobili. Anciently it was! azCompoſition of a real Controverſy, But 


now it is generally, a feigned Action upon a Writ, of Coyenant, and ſup- 
poſes a Controverſy,” when in Reality there is none, to ſecure the Title 


that a Man hath in his Eſtate againſt all Men, or to cut off Entails, and 
with more Certainty to convey the Intereſt or Title of Lands, to whom he 
pleaſes, either in Fee-ſimple, Fee- tail, for Life or Years; ; whereupon 


| alſo a Rent may be reſerved, . A Concord cannot be of any ther Thing, 


than what is contained in g the Writ of Covenant. This Fine is a © Feoff- 


cx Inſt. 50. a. 


tioned. AD E310. 0 40 


1 | There are 7 ſing Parts in every Fine. 1. An original Writ, oſually a 


39. |” Writ of Covenant, taken out againſt the Conuſor, 2. The King's Li- 
2 Inſt. su, centre; fot. Which he hath a Fine called the King's Silver. 3. The 


Coke De Fi. Concord itſelf, or the Agreement bet wixt the Parties, how the Land ſhall | N 


Lale ie. paſs, which is the Ground of the Fine. It begins thus, E- eſi Concordia 


Talis, upon which, if the King's Silver i is entered, the Fine is good, tho' 
the Conuſor dies afterwards. 4. The Note of the Fine or. Abſtra of the 
Original Writ and Concord, beginning thus, Inter A. Querentem & B. & 
C. uxorem eius Deforcientes. 5. The Foot of the Fine, (or the laſt Part 


of it) which includeth all, and beginneth thus, Hæc eſi Finalis Concordia, 


ſetting forth the Day, Year, * Place, and before what Juſtices the 
concord was made. Of this there are Cyrographs or Indentures made, 


F. N. B. 167, which is called the Ingroſſing of the Fine. For the Fine is ſaid to be 
. ingroſſed, when the Cyrographer maketh the Indentures, and delivers 


them; one for the Buyer, another for the Seller. 

He who acknowledges the Fine is called The Cognizor or Conufor, or 
Deforceant ( i. e. he that caſteth out by Force,) and he to whom. the 
Fine is 8 or levied, is the Plaintiff, called the Cognizee. 
Theſe Terms of Cognizor and Cognizee come from Cognoſeo, which ſigni- 
fies to acknowledge, as well as to now. 


Wel synb. 2. Fines may be thus à divided, T hey are either Vngle or double. A 


Part 2. Sect. 


11 fingle Fine is that, by which nothing is granted or render'd back again 


by the Cognizees to the Cognizors, or any of them. A duble Fine con- 
taineth a Grant and Render-back again, either of ſome Rent, C ommon, 


Ce. out of the Land, or of the Land itſelf. 


Terms of the Alſo of Fi ines there are four Kinds. 1. b A Fine Sur Cognizance de 


Law, v. Fine, rot 0 3 
Well. Symb. Droit come ceo que il ad de fon Done, (i. e. upon Acknowlengment of the 


Part 2. Sect. Right of the Cognizee, as that which he hath of the Gift of the Cog- 


20. nizor.) It is a ſingle Fine and admits the Poſſeſſion (at leaſt in Law) of 
2 Inft. 513, the Lands by virtue of a Feoffment or former Gift of the Cognizor, and 
: Ya: 9. Works by I of Releaſe, a Fee · ſimple paſſing without the Word Heirs, 


and 


ment of: Records and doth imply in it Laren and Seſin, as above men- 
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"Lows of England. METS 233 
2 +nch ni eg fendet-d batk 10 che Cognizor- T his i is ; tha princi- 
pal and nell Fine; and is a Five: executed; ſo that the Cognizee 
may Preſentiy etter- > A Fin 1 De, Grant and Render; which is 
a · J otble Fine, (being gin 4 Manner. tw Fines, (viz.) a Fine for Cogni- 
zance com co]. and a Ae fur Conceſſt, J and where the Cognizee, after 
a Releaſe and Warranty made to him by the Cognizor, doth grant and 
rendtr back to the Cognizor the' Lands, limiting oftentimes thereby 
Renralndtte to! Strangers not hamed in the Writ. If the Party is in 
Poſſeſſi or, this" 2 8 75 executed; otherwiſe he muſt enter or have the 
Writ'of There Facids ferfinam, 3. A Fine fur Cognizance de droit tan- 
tum; WAIKh is commonly uſed" to paſs a Reverſion. It may be ex- 
preſſed i in ſuch Fine that the particular Eſtate is in another, whom the 
Cognizor is willing ſnould have the Reverſion. Sometimes it is uſed 
by Fenant for Life, to make a Grant and Releaſe to him in Reverſion. 
In * Pine e fi- Chynizance de Droit tantum, the Cognizee hath a Free- aft. 266; bi 
hold in Lav in Him, before he enters. 4. A Fine /ur Conceſit is where 
the Cogiizor i is ſeiſed of the Lands contained in the Fine, and the Cog- 
nizee hath no Freehold there, but it paſſeth by the Fine. It is com- 
* monly uſed to gtant away d Eſtates hos Life or Years, And if the Cog- « weg. Symb. 
* nizees are not in Poſſeſſion they muſt enter, or have a Writ of Habere Part 2. Sect. 
= Facias ſeiſinam. c . 
Hence alſo appears e another Divifien of Fines, (vis, that they may *2 © 2 Inſt. 513. 
be executed, where the preſent Eſtate pafſeth to, or is fuppoſed in the p orgy cry 
Conuſee; or Executory, to be executed afterwards by Entry, Action, Or 20, 176, 
1 Writ” of Hubere factas Seiſinam, or Scire Facias. 177, 178. 
2 Alſo a Fine is either art hout Proclamations or with Proclamations, * Welt. Se. 
A 1. That without Proclamations is a Fine nt the Common Law. 2. That a n 
 aoith* Proctamations is a Fine according to the Statutes of 4 H. 7. ch. 24. 3 Rep. 86, 
32 H. 8. ch. 36. 31 El. ch. 2. They are abſolutely Briar "a upon 88, 90. 
Fines ſur Coginzance de Droit come ceo. Theſe Fines with Proclamations, | 
are the bet, and moſt uſed, And if there be Error in the Proclama- 
. tions, yet the Fine ſhall be taken as a good Fine at Common Law, ( vi.) 
E to work a Difcontinuance of the Eſtate of the Cognizor. But every 
. Fine levied thall be intended to be 20775 Proclamations, becauſe moſt be- 
 neficial for the Cognizee; the Proclamations being made to diſtinguiſh it 
from a Fine at Common Law. 
By 31 El. ch. 2. All Fines with Proclamations ſhall be proclaimed only 
four 15 rmes, (viz.) Once in the Term wherein they are ingraſed, and once 
in three Terms next following, See 1 Mar. Sefſ. 2. ch. al 
4 Who may levy or take by Fine. 
5 The » King, and all Perſons, who may lawfully grant by Deed, may 1 
b be Cornizars, or /evy a Fine. Therefore Infants, Idiots, Madmen, Feme West. &c. 
Coverts without their right Huſbands, Monks, Friers, Ne uns, are excepted. Part. 2. Sect. 
But as to Infants, Idiots, Madmen, Feme Coverts without their Huſ- 3, * * 75 
bands, tho' they ought not to be received, yet if they are admitted, their 
Fines are good and unavoidable; except in the Caſes of Infancy and Co- 
verture. If a Feme Covert is of full Age, and joins with her Huſband 
to levy a Fine of her Lands, Þ ſhe muſt be privately examined whether, |; 669. 
ſhe parts with the Right in her Land freely, or by Cumpulſion: But 67. 2 
though ſhe is not examined, if the Fine is received and recorded, it is 10 VP: 4 
good. © Perſons outlaw'd in perſonal Actions, or attainted of Felony 1 lud. 1775 
and Treafon, may be Cognizors, and levy a Fine and it is good againſt 2 Int. 515. 
all Perſons ; except the King, or Lord of whom the Lands are holden, : Roll. Abr. 
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Par fk cars, and F claw Colle , Are re ined by Statutes... 
*See of Leaſes Ri 5 18975 10 f F tt ir 5 77700 EN „ Shovellons 
polt. Tenant in ce-fimple, in Tait Ge ner cia „ Tenant in Remainder or 
i 9M y,levy,a Fine Fr: Fin A fe may. Lexy. 4 Flne of Lands 
which | he hol lech. for Life, . Lond 40 80 ognizee for Life of the Tenant 
oh I fe. II e rants a Rn bien it is! a Forfeiturę. - 801 it is of Fines by 
Ann gt, in. 7 F 1110 E, extinQ, nant; in Dower, Te- 
1 hat We 1 by Cu . A Tenant | 12 e exy a Fido of his Term; 
75. , nor, Lc HT of Coure- 
1 1% Nestes 95 Copargener,. may levy 1 . . Weit Parts. 
1 520. N At LET, 7775 th hat may oe N IN: £ A may take by Contract, 
N . may: bs seen, Or. take by Fine 3. 28 Jafants, Perſons of full Age ge, 
Lir. 662, 670, Esche ae. Lie 4unatic <S, 1 ſpiritual | or temporal, 
1 Inft. 353 a. Menn tainted, o of Felony or Treaſon, n. outlaw'd 1 in perſonal Actions, 
Fas ode Baſtards, (hut. not thoſe t WY are, civilly dead, a J Monks. An Infant or 
e Fenice. Sec Cognizee Got be; clamined, becauſe the Fine 18 ſup- 
beige be for;their | 


20 


ww Ba 


— 


- 


; Fg That the Cognizar or chile muſk be ſeifed 7 a Freeh ol d, by, 


right or by wrong. 


x 610: * 


anpther Fer On, not priv thereto.] Meade irf4. 4 hee: 
„„ "Of v 5 0 ly be levied? pH To 

5 Rep..39. +; j* Fines may be levied 58 every Writ, by which Land Is eee 

2 laßt. 513; Of by which, Land i is to, be, charged or bound, or. which in any Sort doth 
wen a. concern Land, ; And F ines may be levied. or all Things in Being which 
Sect. 25, 50. are inberiteble, whether, Ecclebaſtical and made Temporal, or Temporal ; 


7 
* 


i * £34 


as of _ an bende os ory, Portion of Tithes. Of an Honor, Manor, 
Leet, Mefſy 0 Dove: -houſe, Garden, Orchard, Land, Meadow. Pa- 


ſture, Woo tice, 
* Was. 128. Strays, Rent, Gs A "Hondred, Shares f in the New Ie Water . 
> Sh. P. Cai, [But not of a Peer's Title, of Honor ] It may be levied of a Rent- 
bi: barge, that had no being before. And as Fines. may be levied of 


Things in Poſſeſſion, ſo may they be levied.; of a Remainder or Rever- 
30 Rep 50. fion, or of a Rig ht in Futuro, or of a Poffibility. 1 


LE, Lad given. _— Tail by the King's | ns Patent, or by Act of 


buster dg. Parliament, the Reverſion being in the King; or Lands reſtrained 
25. from Sale by Act of Parliament, [See 32 H. 8. ch. 36, infra] Lands 
Os in the Right of one's Wife, without the Wife, [See 32 H. 8. ch. 28.] 
Lands aſfured for Dower or Term of Life, or in 1 ail to any Wo- 
man by means of her Huſband, or his Anceſtors, [See 11 H. 7. ch. 20. 


and 32 H. 8. ch. 36. 34 & 35 H. 8. ch. 22. cannot be convey'd 


„5 Rep. 124. AWAY by. Fine. Of a Leaſe for ® Years, the Fine is void as to any 
| Strangers, for a Freehold muſt be in the Cognizor or Cognizee as be- 


fore-mentioned ; however, it may be good betwixt the Parties by Way 
of Eſtoppel, ſo as to conclude them. A Fine may be levied by Tenant 
in Fec- ſimple, Cc. for Years, or a Leaſe for Years may be made by it. 


hut the l eſſee for Years cannot levy a Fine of his Leaſe. A Fine by 
ej Rep. 77, Copybolder of a Copyhold Eſtate is alſo void, if it tends to the Diſin- 
75 Nr heriſon of the Lord. A Fine ought not to be levied of Lands in * ancient 
72 9 25 Demeſne. For if any Fine be levied of ſuch Lands, it may be reverſed 
4 Inſt. 270. by 


Fen) A Tenant in Common, 


EE Ja. 1. eb. 26, Which makes 1 to leyy a Fine 10 the | 
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does mot extend; o ae ee 
| 8 


done, before any Dedimus pote/latem is ſued out: which Writ the Curfitor of the proper 


3 


Laar gf Evgland, \ 


—— —— Oe — 


by Writ Veit of Meret 4 e. ord; of antient, Da — And 1 Ld. Ray. 
ſacks Writ will lis agaioſt, th 6 icjx 0 0 the, off an or 18 and Non: a 295 
claim is bade 208 WIN N 34 : 

A Fine lexied gf. Lands in, ant 1 meſne, f in th ourt of antient Comyn 93. 
Demeſſe, 1828 de me bg ot a- Bar; ber c Stat. 4. H. 15 1 Salk 340. 
ple. 1118 2 
Lands honght of; dig by.f vera Purchaſes may. pale in v Gne'* Wed, * 
Fink. Ar Ta e zarg Prof fave. Charges, Where the 25. OI 


„„ of. call. . TOE 0 
Pipes may e N. dae — 2d be bers ih e e Lord Chick ber ef the i Weſt, &c, 
Af 905 Gr 15 is "Gall'd ac. ect. 16, 17. 


Comme P, Leto of the;; 1 iges in, 0 a he 
knowlefging a Fine ar Bar. [Fe 18 £9, 3,] But the Lord ChieF lat 5 8 
tice may take Fines in any Place out Ros 


| gurt Wit out. A Com miſſion, 
aetene the;fame,.. Juſtices of, ae way do it by the genera Words 
of their4 Patents, But they;; don not u 5 to certify the lame, before a 
ſpecialyWyit 10f -De edi nus Fateſiqtem is ſued out, Mo Belides theſe, there 
may be mmiſſianers ee y. Dedrmus Tee, or Commiſſion 
out of Chancery, to; take Ac knowledgn ent of F ines, and to certify them 
in; the Life of the Cagnizg rs into the. ommon Deas it at they may he re- 
carded, See Seat. of * Garliſe, 15 Ed. Al. L laſt Method! is often 
arte pet with grgat Abuſes. N | 
A Fine cannot, be . levied before any that; * Gmifinc of Pleas or 2 Inft, 5 15 


Power: to % Pleag. It muſt be dane .only. before. t e | Juftices of the 
Common Pleas. For the King cannot, Brant, Power, to hold Plea for the . 
| Levying.of a Fine, 


By 34 58 k. 8. —— 26. Hines, may. "Fe Rats in Wales. * 7 H 
8. 60h. 19. In the Coninty Palatine of Langaſier, By; 2 & 4: 3” oh 3 855 
28., Ii the; County: Palatine of Cheſter, - By, 43 El. ch. 15. In tbe aid 
of, Cheſter, By 5. El. ch. 27. Ir the County Palatine of Durham. {eas 
But Fines in theſe Counties muſt, be, of Lands lying in thele Coun ties, 
6. Of the Force and Effect of Fines. 7 Wich. feſpect to Perſons 


that are to be barr'd. 2. With reſpect to Elates that are to be barr'd. 
1. By the 2 Common Law Fines executed bound all Strangers aud Welt, ce. 


1 thoſe in Remainder and Reverſion, if Claim Was not made within 2 Near Pert 2. Sec. 


and a Day. But now this i is no Bar: For by 4H. 7. ch. 24. Five cars 12. 441. 
are allowed. It ſtill remains of Force, to work a Diſcentinugnce b o of the. I 25 262. 
Eſtate of the Cognizor, if it be executed. Fo 6 
The Force and Effet of Fines muſt be et by a careful Peruſal af 319, 
the Statutes of 4 H. 7. cb. 24 and 32 H. 8. ch. N theſe Statutes b See B. 4. 
you may obſerve, that Fines do bar the Parties, rivies and Strangers. * 
To Bar, is to take away the Entry or Achion of him that hath Right. 
The Parties are thoſe that are named in the original Writ; or thoſe 
that levy the Fine, and to whom the Fine is levied. Now the Parties iInſt. 247. b. 
are preſently barr'd, tho? they are under Inpediments, and have no Time 8 
given them to avoid the Fi ine; except that an d Ifant is allow'd Time g Inf 131.2. 
during his Minority to reverſe hia Fine, if he has paſſed away his Eſtate 380. b. 


C 
poſt. 


by it. If he dies in his Infancy, his Heir 18 not limited to any Time. ale A 

T7530 TT | 45 | | Seca. 4,8, 

— 5 e Pre | — 8 - 2 105 2 Roll. Ab- 
18. 


+A Fine may = acknowledged Beföfe- TE Serjeant at Law; and is very frequently 


County, will afterwards make out, upon producing to him the 1 Concord, and 

Caption thereof before any Serjeant at Law, 

' aVigilantibus, non dormientibus jura PO 2 Rep, 26. 4 Rep, 10, 82, 2 Inſt, 

oper Coke's Compl. Cop. Sec. 55. 
At 
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be tried by Inſpection of the Judges. If a marricd Woman! under” Age 
{of which the Judges may examine her upon Oath). doth 'Tevy 4 Fine? 
| adith her Huſband of her OW. Lands, ſhe cannòt revetſe it dating her 
Huſband's Life; nor after his Death if ſhe is of füll Age hen uf 
dies. She can only reverſe it, if her Huſbapd dies during her 4 34 
If the Wife without her Huſpand doth Ievy a Fine of Her own La 
wherein ſhe hath à Feesſimple, it wilt be à Bat agamſt her, and ber 
Heirs, unleſs the Huſband avoid it during her Lite e or after her Death, 
24 * 125, if he i Tenant by the Courteſy. aiot and Machnen, if they are' Almit⸗ 
126,127,128. ted are barred as Parties. Corporitfors Which have in themſelves abſolutꝰ 


1 In, 247. 


4 Right (not reſtrain d 215 Statutes) are alſo barr'd preſently as Parties; 


„Flond 374, [See 1 RF. J. ch. 7. „ / OSD A Aer 2g 


116 535 Privies f rt Fe) ſignif; | thofe: hat : are Pattallers) tor this 
e have an Intereſt in any Action 3 Thing with another, or atiy © Relation 


21laft. 25 fl. th another. * Theſe arè either Privies in Eſlate, 48 Donor and Donee, 


3 Rep. oo Leſſor and Leſſee „Jointehants, or Privies in Bhbod, as the Heir tò thè Andeſ- 


188 . tor, or between Coparceners; by Privies in Blood, Privies in Blood in- 
2 laſt. Ti, hiritable are to be underſtood; Privies in Re, prefentativi, as Executors to 


3 Teſtatôrs, Adminiſtratofs tb Inteſtates; Privies in Temme, as Lord and 


Tenant. All which may he reduc'd to two general Heads,” (ix. ) Pri- 
vies in Deed, and Privies i Lat. Privies only in Eſtate are not to be 


vHderſtood here ; but Privies in Effate and Bibbd, and by Repr ſentation; 


 Privies therefore, being Hers to the Parties, are bound or Arg, pre4 
71. ſently for ever by a Fine, if they claim the ame Title that their Aneeſ⸗ 
tors had, that levied the Fine,” whether” under Impedintents or no. F or 
tho the Iſſue in Tail is under Inpeliments (as within Age, under Cover- 


ture, Non Compos Metis, in Priſon; or beyond Sea,) yet ſuch Iſſue in 


Tail i is darr d. For foeh Iſſie is out of the Saving of 4 H. 7. eb. 24. 
32 H. 8. ch. 36 (Which expounds 4 H. 7.) All Fines levied by any 
Perf of full Age of Lands any wiſe entailed before the ſaid Fine levied, 


either to the Perſon lewying the "ſame," or to any of his Anceſtors in Poſſeſ- 


flop, Remainder, Rerelſiog, er Uſe, ſhall inimiediately ly after the Fine levied, 


engrofſed, and Proclamations made, be a Jaſfcrent "Bar aguinſs bim, and 
his Heirs claiming only by Force of fuch Entail; and againſt all others 


 tlaimiing only to their Uſe, or to the Uſe 'of auy Heirs F their Bodies. Pro- 


vided that this Aci ſhall not extend to any Fine levitd contrary to 11 E 


H. 7. ch. 20. by any Woman of the Inheritance of ber late Huſband, and 
given or aſſigned to ber in Dower for Life, or in Tail, nor to any Pint 
levied by him who ts reſtrained by Aer of Parliament, nor to any Fine of 
Lanis entailed by Letters Paret or Act US Parliament, the Rewver/ic aon 
whereof at the Time of ſuch Fine levied is in the Crown, © 


You ſee (from this Statute) that if the Cogniſor is of full Age, he is 


concluded ; and that if the Iflue in Tail claims as Heir, by Force of the 
Eſtate-Tail, he is alfo after the Proclamations preſently barred. But one 
that makes his Title as Helr to another, and not to him that levied the 

Fine, is not barr'd by the Fine. 
a If Land i is given to the Huſband and Wife, ON to the Helis of thei 


2 Re . $7. 
— two Bodies begotten, and the Huſband levieth a Fine with Proclamations, 


and hath Iſſue, and dieth ; now this Fine by Force of this Statute ſhall 


bar the Iſſue in Tail, but ſhall not bind the Wife. So that in reſpect of 

the one it is a Bar, but in reſpect of the other it is no Bar. 
b The Iflue in Tail ſhall be barred by the Fine, tho' the Tenant in 
Tail was not ſeiſed thereof at the Time of the Fine. For Seiſin is not 
4. required 


„ Rep. go, 
61. 


Ar full u age he "AT Aale Inf canndt dv it, ecke lle as geh wen 
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of Is ey, a0 


required by Fae ng But the. Tenant in. Tal muſk be the Cognizor, . 


| whiathelfiein Tal e eee eee 
3 Tho Land is entailed 9 gne's Anceſtor, and ihc, the, Anceſtor is 
; alive, ſo that no Eſtate is d efcendad,.. which may paſs, yet becauſe the 


Statare ſaith, Hitailad ta: 15 eee ,or. to any of. bis Anceſtors, 
i the Disjunctive, it .Pgoglamatjons doth bar the Right, 
which after the Fine 15 Nad 65, to hig; not only as to himſelf, but 
as to his Iſſue, tho' he that levied the F ing hadi but a Poſſibility. 
Strangers to Fines are. thoſe, that are neither Parties nor Privizg. 
Strangers. have either a preſent or future Right, or an ee e 


% 5 growing afterwards, or be to ſomething ſung only dar 
n 151 Wide e hn 
Strangers having c Preſent Right, and «no. Impediment to make their e Weſt, ae. 
Claims, are bound by five Vears after Proclamations, if they make not Pan 2. Sed. 
their Claim within that Time. Therefore if A. purchaſes Lands of B. or 5 
by F eoffment or Bargain and Sale, and enrolls. the ſame; and afterwards 3 Rep. 79. 
perceiving that B. had but a defeaſible Title, and that C. hath Right to 
it; A. levies a Fine with Proclamations to à Stranger, or taketh a Fine 
: Fom another with Proclamations, to the Intent to bar the Right of = - 
this Fine ſo levied ſhall bind all Strangers, that do not purſue their Right 
by Action or Entry within five Vears. The Levying the Fine is lawful; 
for C. might enter or bring his Action within the Time appointed by 
the Statute. But thoſe that have a preſent Right, and are under Impe- 
diment to make their Claim, as Infants, Feme Coverts, (other than ſuch 
as are Parties Perſons of unſound Mind, Perſons in Priſon, or out of 
the Realm, theſe and their Heirs have Gre Years Time to purſue their 
Right, afier theſe Impediments are removed, i. e. Infants. after their firſt 
coming to full Age, Feme Coverts after the. Death of their Huſbands, 
Perſons of unſound Mind after the Recovery of their Wits, Perſons in 
Priſon after their Enlargement, Perſons out of the Realm, after their 
Return from beyond Sea. ® For it is to be obſerved, that the Savings In * 3 Rep. 87; 
4 H. 7. cb. 24. extend only to Strangers to the Fine, and not to Parties 9'- 
or Privies. b But an Infant muſt claim within the five Years, if the five vi Iaſt. 246 8, | 
Year*, for making a Claim after a Fine, began in the Time of his An- 
ceſtor, © If a Feme Covert (as a Feme Sole) levies a Fine by hetſelf, of < 7 Rep. 8. 
Lind whereof ſhe is ſeiſed in Fee ; this ſhall bar her and her Heirs, if 10 Rep. 43. 
her Huſband doth not enter and avoid it. 4 If a fingle Woman, having pg 265 
preſent Right, takes a Huſband, who ſuffereth five Years to incur. ſhe 
is barred for ever ; becauſe it was her Folly, to marry ſuch a Huſband. 
© If a Feme Covert dies while ſhe is Covert, being no Party to the Fine, 2 Iaſt. 519; 
| [See 32 H. ch. 28. as to Fines levied by the Huſband only of the In- 520. 
3 or Freehold of the Wife] or Non Compos dies while Non Com- 
os, or a erſon in Priſon dies while he is in Prifon, or one beyond Sea 
at the Time of the Fine levied never returns, the Heir is limited to no 
Time Civil Corporations, as Mayor and Commonalty, being diſſeiſed, 
are barred by Fine and Non-claim, and five Years paſſed after Proclaina- 
tions. But Biſhops, Dean and Chapter, Prebendary, Parſon, Vicar, 1; Rep. 7B, 
Maſter and Fellows of a College, which are reſtrained by Statutes © Rs 
alienate their Lands, cannot be barred by Fine and Non-claim ; for 
they are prohibited to bar their Right by Conveyances, which Prohibi- 
tion would have been to no purpoſe, if Power is left them by their Per- 
miſſion, or Sufferance, or Nonclaim upon a Fine, to bar it. 
3 5 Thoſe 


238 


A5 Toſtivure, of. . Toon. 11 


'E Weſt, &c. 
Part 2 Sect, 
186. 

2 Rep. 93. 

9 Rep. 105. 
10 Rep 50. 


h Weſt, &c. 

Part 2, Sect. 

188. - 

10 Rep. 49, 
50. 


3 Weſt, Kc. 


Patt 2. Sect; 
190% 
5 Rep. 124, 


2 5 Rep. 124. 
g Rep. 105 
Coke's 

Compl. Cop. 
; . 33 


b Plowd. 353) 


356. 
3 Rep. 79. 


8 3 Rep. 79. 
9 Rep. 105. 


21 Inſt. 372. a 


e IInſt. 298. a. 
372. b. 373.4: 
3 Rep. 87. 
9 Rep. 105. 
Weit. &c. 
Sect. 183, 
180, 187. 


Thoſe that have f no | preſent, but a £ future Right, Gaol a POSTAL 


' Cauſe, and whoſe Right ard Title cometh to them after the Proclama- 


tions, ſuch Strangers to Fines being void of Impediments, have only five 


Years after the coming of ſuch Rights, to enter and make their Claim. 


[See 1 R. 3. ch. 7. 4 H. 7. ch. 24.) As in the Caſes of a Remainder 
or Reverſion hereafter to be mention'd. But if theſe have Impedi- 


ments, they ſhall have five Years after the Impediments removed, before 
their Laches ſhall be prejudicial to them. Therefore if a Wife does 


ſurceaſe her Time, and lets five Vears paſs after the Death of the Huſ- 


band upon a Fine Yevied of her Inheritance or Freehold, ſhe is barred of 
her Right, and cannot enter by Force of 32 H. 8. cb. 28, 


Thoſe that have neither preſent nor future Right, but only a 5 Pelli. 
bility at the Time of Levyipg the Fine, or whoſe Right groweth ei- 


ther entirely after the Proclamations, or partly before and parily after, 

may enter and claim when they pleaſe, As, if the Huſband doth levy. a 
Fine of his Lands, whereof his Wife is dowable, and dies, and then five 
Years paſs; yet the Wife is not barred of her Dower. For before his 
Deatb, the Wife had only a r of Dower. Aud not aT itle 


to it. | 

Thoſe that have neither oreſent nor future: Right, or . Poſlibility: ef 
Right to the Lands in the Fine at the Time of levying it, but a Right 
to ſomething * Iſuing cut of the ſame, as Rent, Common, a Way, are not 
bound at all. For the Fine extendeth only to ſecure the Right or Title 


of the. Eftate, but does not bind the Prefits to be taken out t of the 
Eſtate. 


2. Of the E/ates that may be barred by Fine. 


We have endeavoured already, to ſhew the Law. concerning Perſons, 


that have preſent and future Rights to Eſtates. We go mand ſay in 


general, that the Intereſt in a E/ates which may be barr'd by Fine, are 
either Intereſts by Common Law, or by Cuſtom, as Copyholds,; whether 


they are in Fee- ſimple, Fee-tail, for Life, or Years, Remainders, or Re- 
verſions. The Intereſts alſo and Eſtates by Statute-Merchant, Statute— 
Staple, or Elegit, the Eſtates of Executors that hold Lands until Debts or 
Legacies are paid, may be barred. But more particularly, 


bIf I have a Fee-/imple and am diſſeiſed, and the Diffeifor doth ! levy a 


Fine with Proclamations, and I do not 2 within five Years after, I 
and my Heirs (Allowance being made for Impediments) are barred for 
ever. If I purchaſe a*® bad Title in Fee-ſimple, a Fine with Procla- 


mations will bar him that hath Right, if he doth not purſue bis Right 
within five Years, as before obſerved. 


def T enant in T; ail doth levy a Fine with Proclamations, according to 


4 H. 7. ch. 24. and 32 H. 8. cb. 35. this is a Bar to the Eſtate- tail, 
and the Iſſue in Tail, as aforeſaid. And if Tenant in Tail is e diſſeiſed, 
or hath Right of AQtion, and the Diſſeiſor doth levy a Fine with Pro- 
clamations, and five Years paſs, the Right of the Eſtate-tail, or Iſſue 
in Tail, is barred ; and he muſt ſuffer for the Negligence of his An- 
ceſtor, that was the firſt that had Right. So the Donor may be barred, 
if the Tenant in Tail dies without Iſſue. The like of the Laches of 
him in Remainder or Reverſion; for it barreth him and his Heirs. But 


if Tenant in Tail makes a Feoffment, and the Feoffee levieth a Fine 


with Proclamations, the Iflue in Tail, after the Death of the Father, 


ſhall have five Years; for he is the firſt, to whom the Went dota accruc 
after the Fine levied. 


It 
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both are barred, and ſhall have but five Years after the Fine levied ; 


Caf. 3. Laws of England. 


232 


If Tenant for Life by Covin levieth a Fine with Proctii3Hjons, f3 Rep. 77, 


and five Years paſs in his Life, yet the I effyr ſhall have five Years to 
make his Claim after the Death of the Tenant, or Leſſæe, notwith- 


ſtanding the Forfeiture. And if Tenant for Vife makes a * Feooff- 
ment in Fee, and the Feoffee levieth a Fine with Proclamations, it ſhall 


not bind the Heſſor; but he ſhall have five Years after the Death. of the 7 


Tenant for Life: But upon a Diſſciſin of Tenant for Life and Fine 


levied, the Leffor and Leſſee have but five Years after the Fine. 


For the Diſſeiſor comes in openly, and without the Conſent of the 


Leſſce. But Ruere, For the Leſſor ſeems to be within the ſecond. Sav- 


ing of the Statute of 4 H. . Saving to all Perſons ſuch A ions, &c, as 


ſpall come after the Fine levied, O08 And e "He. (hall have ive | 
Years after the Action accrueth. 


b Lfſze for Years, at Mill, Tenast vs "Copy of Court-Roll, p 


tende no Title to the Inheritance, but died the Difinherifon of chere 


Leſſors or Lords, cannot by Fine bar them of their Inheritance; - there- 


fore if they make a Feoffnent by Aſent and Cyvin, that à Fine miy be 


levied, it is void. But it is ſaid, that the Lector muſt claim within | 
five Years after the Term is expired. [Sed Qu. . 

If a Lzaſe is made for Years, and the Leſſor, or another, Pete a 
Entry of the Leſſee, doth levy a Fine with Proclamations,” and the 
Leſſee does not Winke his Claim within five Vears, the Leſſee. 18 barred 


of his Intereſt for ever; and no Relief is to be had in Equity. For 


tho” the Leſſee for Years cannot levy a Fine to a Stranger, yet he ſhall 
be barred by a Fine with Proclamations by the Tenant of the Land, 
or by one that is in Poſſeſſion of it. If the Lefſce'be Þ ouſted, and 
by it the Leſſor diſſeiſed, and the Diſſeiſor doth levy a Fine, and five / 
Years paſs with Proclamations and Non<claim, the Leſſor and Leſſee 


| 3 


becauſe they are within the. firſt 1 of the Statute, and have a pre- 
ſent Right. 

So if one enters upon 1000 puts out a Copybolder, and 5 Diſſeiſor doth 
levy a Fine of the Lands, and the Copyholder ſuffers five Years to paſs 
after the Diſſciſin and Fine, without making any Claim, the Tatereft of 
the Copyholder, and of his Lord, are hereby barred for ever. This is 
not a Fine levied by Covin, becauſe the Levying of the Fine is lawful, 
and the D ſſeiſſce may re- enter, or bring his Action within five Years, 
and the. Cord muſt needs. kiow of the Difleifin. So if a Copyholder 


makes a Feoffment in Fee, upon good Conſideration, and the Feoffee — 


victh a Fine with Proclamations, and five Years paſs, the i ord is barr'd, 


Put if à Copyholder levies a Fine, and five Years paſs, the ! ord is not 
barr'd, as betore obſerved ; for, the Copyholder having not a Freehold, 


the ine is utterly void. 


le that hath Right to a We or Reverſſon ex pectant upon an 1 Ig. z 
Eſtate of Freehold, hath five Year: allowed after the Remainder or Re- 2 Lat. 518. 


verſion accrueth, So if 1 enant for ninety-nine Years, if he fo long lives, 
levies a Fine and dies, they in Remainder, Ge. ſhall have five Vears after 
his Death, to avoid the Fine. 

But if one hath a Remainder or Reverſion depending upon an Eſtate ' 


79 


83 Rep. 79. 
1 Ventr. 241. 


9 Rep. 705. 


3 Rep 77; 
79 

9 Rep. 105. 
Cuke' Compl. 

Cop. F. 55. 

1 Wms. 519, 
i 3 Rep. 78. 

1 Ventr. 241. 

Contra, 

Caſ Temp. 
Talbot 237. 

: 5 Rep. 124. 
9 Rep. 105, 


B Rep. 77. 
79 

9 Rep. 105. 
oke's 
Compl. Cop. 


9. 55. 


2.8. 


2 Len. 52. 


for Pears, and the Termor is dr//erſed, and a Fine levied, and five Years a wg, ge. 
paſs, they are barred. For the Termor might preſently have entered, Se, 183. 


and he in Remainder or Reverſion ang have had an Aſſize for ſuch Diſ- 
ſelſin. 


Eſtate; 


. 
1 
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2 Error is barred thereby. [Buz th 3 
Id Ray. Reſolutions s;] for the Fine was G 
81 Id. Ray. 1% IT N. g 4 © 1 * 

a ah ber the Lands, hut h 


h 1 Rep. 79. 
5 ep. 124. 
9 Rep. 106. 


* 


| 125 or 
would give him. And therefore if one doth levy a Fine of my Land, 


mainder in Tail, or Tenant; for Life, Remainder for Life, and the 


23 Rep. 80, a A Fine levied to deceive. Creditors or Purchaſers, fhall not bar them, 


but ſhall be void as to them, as well as any other fraudulent Conveyance,” 


— 


þ 3 Rep. 87. All the Savings in this Act relate to * Strangers only as to their preſent 
or future Right. : © . 
e 3 Rep. 87, Infancy, Coverture, Cc. of the Heir in Tail, gives no Claim to him, 
91. inaſmuch as he is Privy. 5 T 


2 3 Rep. go. The Saving to avoid the Fine, 4 becauſe the Parties bad nothing in the 


2 Inſt, 523. Lands, relates alſo only to Strangers, or to every Perſon not Party or 
es Privy. | | | | | 2 


3 | | | | | See 


(Har N La of England. a 


- not ſuffer to be impeached or queſtioned, becauſe ſo many Mens Titles!“ 


* ä — — — — * 


See 5 H 4. ch. 14. 23 El. cb. 3. and 27 EI. ch. 9. Br Bal 
ment of Fines, © 
. A Fine may be 3 1. By the Death of all, or ſome of the 
Partics hefore the King” 5 Silver BR, « 2. For Deceit or Covin in 
procuring it. 3: For ſome nt Us Error in the Cy A ſmall 


Error will not avoid it. [See 23, El. ch. 3. 10 & 11 N. 3: ab. 14.) 


4. By Claim, Entry (e which muſt be an a l Entry) or Action of «1 Str. 1056. 
Bim that hath Right to the Land, if he claims, Ge. in due Time. 
[See 21 Ja. 1. ch. 16. 191 Ann. i. 16.1 5 By Pha, that neither of 
the Parties had any Thing at the Time f < of Levy ng" the Fine in the Lands, 
Sc.; and then one muſt ſhew, in whom the Eſtate was veſted. This 
is allow'd only to Strangers to the Fine, not to Parties or Privies. © [See 
27 Ed. 1, St. 1. cb. i. and the ANT thereof, 2 Inft. $47, Sc. and 
4 7. cb. 24. ſupra. ] 
. Of a Common Recovery. . d 
Therefore, 1. What is a Common Retorely. 2. Who may fuffer a ch. g. of a com- 


Common Recovery. 4. Of what Things.” 4. Before m. . mo 3 
What is the Force an 


Effi of 4 Recovery. 6. How falſſieu, or e 
avoided. 430 


1 K N Raabe 0 Recuperatib) is a krigied and formal Suit Wan "uy 


| and Judgment, upon a real Action brought in the Common Pleas Court, of ebe 


by one, againſt another that is ſeiſed of the Freehold, to deſtroy Eſtates ries, Set, 1. 


in Tait, Remainders and Reverſions, and to bar the former Owners D 
of. It is a feign'd Suit, and is now by Uſage and Cuſtom become a 


116, 271, 


357- 
Common Conveyance and Aſſurance of and which the Judges will — Com. 


'R 
to their Eſtates do depend upon it. Feign'd Recoveries, as well as Fines, as 8 


were contriv'd and allow'd when Eſtates-tail came to be inconvenient. 8 39s 
For an Eſtate in Tail © might poſſibly laſt for ever, A #rue Recovery © See p. 117. 


is an actual and real Recovery of any Thing injuriouſly taken a- ante. 


way or detained, or the Value thereof, by Jadgment in the. ordinary 
r 


There muſt be three Perſons at leaſt, to make a common or feign'd 
Recovery, (vig.) A Reeoveror, a Recoveree, and a Vouchee. The Re- 


ccveror is the Plaintiff or Demandant, that brings the Writ of Entry ſur 
Diſſeiſin. The Recoveree is the Defendant or Tenant of the Land, a- 


gainſt whom the Writ is brought. He muſt be perfect Tenant of the 


F reehold. d The YVouchee is he, whom the Defendant or Tenant vouch- Ioft.101.b, 


eth (2 Vocande) or calls to Warranty of the Land in Demand, either to 
defend the Right, or to yield him other Lands in Value, according to 
the ſuppoſed Agreement. | 
Now to ſuffer a Common Recovery, the Tenant of the Freehold « agrees cn, 4 Stud. 
with the Demandant (ſome Friend) that he ſhall bring his Action real Dial. 1. 


againſt him, as tho' he the Demandant had good Right to the Land, ch. 26. 


and the Tenant no Right of Entry to the ſame, but after a Diffeiſin, 


was which a Stranger had unjubly made, whereas indeed ws Demandant never 


—— 


* 
COIN 1 
* * — * * 


b Communis error facit jus. 2 & Stud. Dial 1. ch. 1 4 Toft. 240. 
Semper in fiftione juris ſubhiſtit æquitas. 10 Rep. 40. 11. Rep. 51. IInſt. 150. a. 
Hitio juris inique operatur alicui damnum aut injuriam. 3 Rep. 36. 
Nyceſſitas vincit legem. Qꝛtod neceſſarium ęſt licitum ęſt. 5 Rep. 40. 10 Rep. 61. 
* tas eſt lex temporis. 8 Rep. 69. | | 

3Q "mad ©: 


242 : BY - Baume of the \ F : Book: m 


| bad. Poſſeion dene nor the 8 The Tenant appearing to 
the Writ vouches or calls to Warranty A. B. (perhaps the Crier of the 
Yelv. 211. Court,) Who is called the Catmon Voachee, and is ſuppoſed to warrant 
the Title. This. Vouchee ſhall appear as tho he would defend the 
Title, and enter into the Warranty. But after Imparlance ſhall mike 
Default, whereupon the Plaintiff or Demandant ſhall have Judgment, to 
recover the Land againſt the Defendant, or Tenant in Tail, and he to 
recover in Value againſt. the common Vouchee, Bur this Recovery in 
Value is only imaginary z becauſe the common Vouchee hath no Lands 
to render in Value; yet it is taken for a Bar of the Tail for ever; and 
f 10 Rep. 37, is juſtified to be good in Conſcience as well as Law (f notwithſtanding the 
38, 39, 40. Statute. of Weſt, 2 2. h. 1.8 wherein it is provided, that the Will of the 
1 Inſt. 224. 2. Giver ſhall henceforth, be obſerved) and this, whether the Recovery be 
upon good Title or not. But it is ſaid, that a common Recovery is not 
contrary to that AQ, nor to the Intent of the Donor. gs 7 H. 8. 
ch. 
a1 Iaſt. 102. a. . Eee 18 als witha 2 /ingle Voucher, as before ſhewn ; 
$7 . or with a double Voucher, where the Tenant voucherly one, who vouch« 
eth over the common Vouchee. And this is the moſt common and 
ſafeſt Way. Yet there may be more Vouchees, or more Vouchers 
over, where three or. more are. vouched. But the laſt 18 aways the 
' common Vouchee, who is worth nothing. 


Mere, That one may be a Vouchee and Voucher; as he is call d upon, * 


and then as he calletb upon another. . 


The common Recovery with yngle Voucher is to der th Tenänt in 
bz Rep. 5. Tail, and his Heirs, only of ſuch. Eftate-tail which is in his Poſe/ion 
10 Rep. 37. (not where he is put to 4 Night) with the Remainder dependent Upon 
Fog . Abr. the ſame, and the Reverſion expectant, which others have; and of all 


| Skin, 63, Leaſes and Incumbrances derived out of ſuch Remainder or Reverſion. 


The common Recovery with double Voucher is to bar the firſt Vouchee 


and his. Heirs, of every fuch Eſtate as at any Time was in him, or an 


WE... 
of his Anceſtors, whoſe Heir he is of ſuch Pers and all others of 


ſuch Right in Remainder or Reverſion, as was at any Time dependent 


or expectant upon the fame ; and of all Leafes and Incumbrances de- 
rived out of them; and it will alſo be a Bar of ſuch Eſtate, whereof the 
Tenant. was then ſeiſed in Reverhon or dne expeckant or de pen- 


dent upon the ſame. 
In a Recovery with Angle 855 thi Pracije or Writ of Entry 


muſt be brought againſt the Tenant in Tail in Poſſeſſion, and he to 


vouch the common Vouchee. But in a Recovery with double Voucher, 
you muſt either by Fine, Feoffment, Bargain and Sale enrolled, or 
Leaſe and Releaſe, make a. Tenant of the Freehold of the Land Jeinand- 
ed; and then bring the Writ againſt that Tenant, as the Conuſee, Feof- 
3 Bargainee, and he to vouch the Tenant in Fail, and he the com- 


mon Vouchee, who appears, and aſter makes Default. And then Judg- 


ment ia given for the Demandant againſt the Tenant, and for the Te- 
nant to recover in Value againſt the firſt Vouchee, and he to recover in 
Value of the ſecond (or common) Vouchee, 1n like Manner it is in a 


treble Voucher, Se. | 
2. Who. may ſi e a common Recovery 7 
4 | rake 6 


Thoſe 
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c'T'hofe may be Retoverors,” ' Rbrovertes and pee, tönt t may be © West. Ke. 
Cognizors, or Cognizees in Fines. [See who may /evy or take by Fine, nm 
ſupra, Aud ſee 34 & 3 &H. 8: cb. 20. 14 El. ch. &. . | | 

An!“ Infant, appearing by Guardian; cannot ſuffer a common Reco- 4 10 Rep 43. 
very. But if he obtains a Privy Seal for that Purp dfe; he himſelf is allow- 05 196. 
ed to ſuffer a Recovery. .Net it ſeems to be in the Diſcretion of the cut 


Hi Court whether they wilt petmit it to paſs, and that tho' it is paſſed, it « 1 Ld. Ray, 
= is voidable by Writ of Etrer.] A Frme Covert with her Huſband ig 113. 


b > bound by a Recovery ; but as in a Fine ſhe ought to be examined, (Q. ) 
W Anda Recovery ſuffered by C: Na ine is good, and bars the Re- 
5 mainders f. fr Ca, Temp. 
5 - A Tenant for Years cannot fer a Recorety, for he is not Tenant of a e 


Ez Frechold. As to Tenant for Life, ſee 14 El. cb. 8. infra.) 


. A Stranger 18 not barred hg a Recovery, 0 or 12 Non- claim as in a 
Fine. | 


3. Of what 7. plies . 


A. common Recovery may be had of ſuch 88 Things (for the moſt part) b Weſt, &c. 
as may paſs by a Fine, An * Uſe niay be raiſed upon a Recovery, as eck. 2.3: 
well as upon a Fine. [See of Indentures to lead the Uſes of Fines and Re- 5 310 Fn. 
veries, infra.] But neither Fine or Recovery can deſtroy an Eſtate 
execntory, which: depends upon Contingencies ; becauſe it is uncertain, 
whether there will ever be ſuch an Eſtate in Being, for the Fine to work 


upon; for that is not like to an Eſtate i in Remainder, becauſe a Remain- 
der is an Eſtate vefted. = 


4. Before whom ?- - 880 
Common Recoveries muſt be ſuffered in the Cur" of Clindiin Pleas 
by the Tenants and Vouchees perſonally in Court, or by their Attornies ; 
* or elſe in the Country upon a Dedimus Potgfaten, or | Commiſſion out of 
E Chancery. | | 
2 _ © Recoveries may be had in a Court-Baron by Cuſtoni. But e 176, 
ſay without Coftorn, when by Uſage Copyhold Lands bare been en- = 7575 : 
tale, 8 


By 34 & 35 H. . ch. 26. Recoveries may be 2 fee at the Af Nes 1 Lev 136, 
or Great Seſſions in Wales of Lands there. 

[See 23 El. ch. 3. For Reformation of Errors in "Fines and Recoveries, 
and as to the the Inrollment thereof. And 27 El. ch. 9. For extending 
the Proviſions for Reformation of Errors in Fines and Recoveries to thoſe 
levied and ſuffered in Wales, and the Counties Palatine ; and for the Ex- 
emplification of Fines and Recoveries generally. | 


[Sce 34 83 5 H. 8. ch. 22. As to Recoveries in Towns corporate. ] 


a 3Rep. 5 


1 The Force and Efed of a Recovery i is, to cut off Eftates-tail, Re- 
mainders and Reverſions, and d all 1.caſcs and Incumbrances derived pos ©: Rep. 62, 
of Remainders and Reverſions, to enable Tenant in Tail to ſell, give or x; "i 61, 
deviſe the Eſtate in Fee, or in what Manner he pleaſes, © For the Re- © ont Br 
compence adjudged over ſhall go in Succeſſion of the Eſtate, as the Pal. 1. 
Land loſt: ſhould have done, and then it would not be reaſonable to ch. 26. 
allow the Heir Liberty to have the Land, and the Recompence in 
Value. Therefore he Joſeth the Land, and muſt truſt to the Recom- 
pence, This ſuppoſed Recompence is the Reaſon, why a common 28 

covery is a Bar to all, that are in Remainder or Reverſion, as well a 


to the Iſſues in Tail. Whereas a Fine bars only the Heirs | in Tail, bai 
4 not 


3—— 


244 


An Toftirate f the _ Book I. 


6 


— — 


not thoſe in Remainder or Reverſion except upon Non-claim in due 


110 Rep. 38, 


41. 
1 Inſt. 224. a. 
8: Wms. 104. 


1 Inft. 3 2. b. 
373. a. 
2 Rep. 15, 6 


2 I Inſt. 104. b. 


Time, 

Af Tenant in Tail cannot be teſtrained by Condition from ſuffering a 
Recovery. But a Covenant not to daten a Recovery may be. Bood, and 
bind him and his Aſſets g. 

A common Recovery is the beſt amor (except an Act of Parlia- 
ment) that Purchaſers can have for their Money. 

By 34 & 35 H. 8. ch. 20. No Recovery had againſt Tenant in Tail 
of the King's Gift (the Remainder or Reverſion being in the King) fas 
bind the Heirs in Tail. 

6. A ® Recovery may be fa 2 ge toe proved fal ſe) and avoided. 1. By 
Writ of Error ; when there is ſome groſs Error in the Proceedings in 
Matter of Subſtance. As when an Infant, or Feme Covert without her 
Huſband, ſuffers a Recovery [See 23 Ei. cb. 3. 16 Car. 2. ch. 9. 16 


©& 17 Car. 2. ch. 8. But ſee alſo 10 & 11 V. 3. ch. 14. That no 


b 2 Str, 1257. 


Writ of Error ſhall be brought, to reverſe a common Recovery, after 


twenty Years from the Time of the Recovery ſuffered, unleſs the Par 


is under any Impediment, in which Caſe it may be brought within five 
Years after the Impediment removed.] 2. By Pleading, that it is by 


Right or Wrong ; or that he, that hath the Eſtate, is neither Party nor 


Covin againſt. Tenant for Life, to diſinherit him in Reverſion, or that 
he, againſt whom the Writ is brought, is no Tenant of the Freehold by 


Privy to the Recovery; or where the Recovery is had againſt the Huſ- 


band alone of the Wife's Land, [ſee 32 H. 8. ch. 28.] or of the Land 


to which his Wife hath Title of Dower ; or becauſe another hath ſome 


Acſtate in the Thing, whereof the Recovery i is had, as a Leaſe for Years, 


[but ſee 14 G. 2. ch. 10. infra.) 3. By Metion to the Court, and pray- 


ing a Vacat of the Judgment. 


"1 Rep, 176; 
3 Rep. 50, 
51,60, 61, 62. 
5 Rep. 79. 
8 Rep. 71,72. 
1 Inſt. 326. b. 


d r Inſt, 46 a. 
104. b. 33 a. 
2 Inſt. 32 2. 


e 1 Inſt. 43 a. 


J42, a. 


c By 11 H. 7, ch. 20. A Recovery by Covin 1 fered by any Woman, 
ei be being ſole, or with any after taken Huſband, of any Eſtate in Dower, 


fer Life, or in Tail, which ſhe had jointly with her deceaſed Huſband, or 


only to berſelf of Lands of the Inheritance or Purchaſe of ſuch firſt Huſ- 
band, or given to ſuch firſt Huſband and Wife by ſuch firſt Husband's An- 


cefiors, ſhall be void; and be that hath Right may enter ern ber Deceaſe. 


[See 32 H. 8. ch. 28. 
By 21 H. 8. ch. 15. 4 A Termor p Years may falſify a common Reco- 
very, had againſt him in Reverſion, and ſhall 9 his Term againf the Re- 


coveror according to his Leaſe. 


The Recoveror may have the ſame Remedy by Avowry or Action of Debt, 
for Rents and Services reſerved upon ſuch Leaſe, and due after ſuch Re- 


covery, and alſo like Action for Waſte, as the Recoveree bad. [See 7 H. 8. 
ch. 4. 
No Statute or Execution by Elegit ſhall be avoided Ly ſuch feigned Re- 


as Tenant for Years. 


By ſeveral Statutes Recoveries ſuffered by L ſpiritual Perſons, of Lands 
held in Right of their Churches, ſhall not bind their Succeſſors. See of 


Leaſes, infra.) 


By 14 El. ch. 8. All Recoveries had by Agreement of the Parties, or by 
Covin, againſt Tenant by Curteſy, Tenant in Tail after Poſſibility of Iſſue 


extint? » for Term of Life or Lives, or of E\ateq determinable pon Life or 


— 


Cl UC 
— - 


Conſenſus tollit errorem, 5 Rep. 36, 40. I Inſt. 294. a. 2 Inſt. 123. 
Lie ; 


cove oy but ſuch Tenants ſhall have like Remedy, to faifify Juch Recoveries, 
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CHAP. = Laws of England. 15 245 


This Statute extendeth not to any Recovery, unleſs. it be by Agree- 7 
ment or Covin; nor doth it prejudice any one, that (hall by good Title z Reb pts. 
recover Lands, Sc. And if there be Tenant for Life, Remainder in 10 Rep. 45. 
Tail, Remainder or Reverlion in Fee, if Tenant for Life be impleaded * Inſt, 36 2. a. 


by Agreement, and vouch Tenant in Tail, and he voueh over the com- 


mon Voucher, this ſhall bar the Remainder and Reverſion in Fee, tho! 
he in Remainder or” Reverſion'did never aſſent to the Recovery. It was 
never the Intent of the Act, to extend to ſuch a Recovery, i in which a Te- 
nant in Tail was vouched. For he hath Power by common Recovery, if he 
were in Poſſeſſion, to cut off all Remainders and Revet ſions-. But if 
Tenant for Life had ſuffered the Recovery without the Aſſent of him 
in Remainder, the Recovery had been void. 80 if Tenant for Life 


ſurtender to him in Remainder in Tail, Tenant in Tail may by Recovery 


bar all Remainders and Reverſions expectant upon his Eſtate, And a 

Sutrender of Tenant for Life ſhall be | pa on a Recovery. of Tony . 

Years ſtanding. (2x.) a 2 Stt. 1129, 
Where the Proviſo of this ac ſpeaketh of an Aſſent of Record by 

Bim! in Remainder or Reverſion, it mult be ncerſioos that Web Alt 

muſt appear upon'the ſame Record. 46495 

By 14 G. 2. ch. 20. Common Redoourtevaf Dan on 4obieb there are out- 

anding Leaſes, for one or more Lives, under reſerved Rents, ſhai! be 

valid without the. Surrender of ſuch freehold Leaſe, and withcur the Con- 


currence of, or Conveyance from, ſuch Leſſee, in order to make a good Te- 
nant to the Writ ; provided that the Perſon intitled to the firſt- Eftate for 


Life, or other greater Eſtate (in caſe there'be no ſuch Eltate for Life in 


Being) in Remainder next after the Expiration of ſuch | Leaſe, convey, or 


Join in conveying, an Eftate JW Life at rhe al, 10 the Tenant to the 
"NN OT” 


Purcha 2 for e Conſid deration, or any . ng under then, | 
where a Recovery was neceſſary to complete the Title to ſuch Purchaſe, : 


may, after twenty Years Polſeſian from the Time of ſuch Purchaſe," pro- 


duce in Evidence the Deed to make a Tenant to the Writ ; and ſuch 


| Deed (the Execution thereof being duly proved) ſhall be deemed a ſufficient 
Evidence that ſuch Recovery was duly per fected, in caſe no Record can be 


found of fuch Recovery, or the ſame ſhould appear not to be regularly entred 
on Record ; provided the Perſon making ſuch Deed had ſufficient Eſtate 4 
make a Tenant to ſuch Writ, and to ſuffer ſuob Recovery. 


And every Common Recovery ſhall after twenty Years from the Time 


of Suffering be deemed valid, if it appears upon the Face of the Recovery, 


that there was a Tenant to the Writ, notwith/tanding the Deed for making 
the Tenant doth not appear Þ, or the Deed or Fine for making the Tenant — © 
was levied or executed after the Time of the Judgment given in ſuch Re- 2 Str. 1257. 
covery, and the Award of the Writ of Seiſin; provided the ſame appear to 
be levied and executed before the End of the 45 erm, Seſſion, or Afize, in 
which ſuch Recovery was ſuffered, and that the Perſons fot ning in ſuch Re- 
covery had a ſufficient Eſtate to ſuffer the ſame. 


[ < See 21 Ja. 1. ch. 26. Whereby the Suffering a Recovery in the 


Name of another Perſon without his Conſent is made Felony. ] {bs of Fe 
* Indentures to lead the Uſes of Feoff ments, Fines and * are ch. 1. pol. 


Writings indented made by # the Parties {ty or after the Feoffinent, on. 


2Black. Com. 
3 R 5 Ws 42 Fine 339, 303. 
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7. 176. Fine or N to declare the Intent of the Pitter Fo the Ligds 
2 Rep. 57. 


5 Rep. 26, are to be ſettled by the Feoffment, Fine or Recovery. On a Bargain 


gRep. 14, 15. and Sale of Lands no Uſe may be declared, but whiit the Law Goth 


1 Inſt. 271-b* make, (vg. ) to the Uſe of the Bargainee; nor upon a Covenant of Uſes, 


Ray. , | 
55 7 bu but what is contain d or averr'd within the Deed. Where ho Uſes are 


declared, the Feoffment, Fine or Recovery (hill entire to the Uſe of the 
2 2 Ld, Ray. Feoffer a, Cognizor, Ce. But if the Conuſee of a Fine levied of Lands 
. pay Money to the Conuſor at the Time of the Fine levied, and 
there is no Uſe deelared to lead the Uſe of the Fine, the I aw will con- 


ſtrue the Fine to be levied of theſe Lands to the Uſe of the COngiee, or | 


of him to whom the Fine is levied. - 
» Rep. 57. b The Huſband. cannot declare the Uſs of the Wife's s Land 1 
88. der Will, by reaſon of the Inconveniencies that would follow. [But 
Coverture cannot be alledged againſt the Deed of a Feme Covert, to 
lead the Uſes of a Fine, to which the is a Party, fo long as the Fine 
continues in Force; neither can Infancy be alledged againſt ſuch a Deed, 

e1 Ld. Ray, for the Deed is ſupported by the Fine.] 


289. By 4 Ann. ch. 16. F. 15. Declaration of Uſes or Tr 5 of Fit and 


Recoveries, by Deed made ſs the Levying or Super? ng uch Fines or 


Recoveries, Shall be good in Law; notwithſtanding 29 Car. 2. ch. 3. 


which requires a, to 54 10 Elates at the bt Time of the Con- 
veyance. 


2 Black. Com. 5. Of Genen fo Rand fied to „We. 11 What! is an U, and a cue. 


338. nant to ſtand ſeiſed to Uſes? 2. How ' are Tr. point 5 What 
es require no Execution by the Statute. e 


= 1 What is an Uſe, and a Covenant to ſtand ſeiſed to > Ves ? 
41 Rep.121: An Uſes a Truſt or Confidence, repoſed in one, that Cſtuy que Uk 


Shep. Touchſt. (he to whoſe Uſe) ſhall take the Profits, and that the Terre- Fenant. 


I. ſhall make an Eſtate according to his Direction. This is an Uſe at 


291. 


ei Inſt. 27 1. b. Eſtate and Poſſeſſion, as by Feoffment, Fine or Recovery, or olf of 
1 Ld, ; a the Eſtate of the Owner of the Land; as by Bargain and Sale by Deed 


200. indented and inrolled, or by Covenant to ſtand ſeized to an Uſe, upon 


lawful Conſideration, without Tranſmutation of the Eſtate or Poſſeſſion, 
An Uſe cannot 56 raiſed out of an Uſe. 

- 6 Wiklon. ns A Covenant to ſtand ſeiſed to Uſes, is when a Man (that Bard a Wife, 

75. Children, Brother or Kindred, ) doth by bare Covenant in Writing under 

his Hand and Seal agree, in Conſideration of natural Love and Affection, 


Marriage, or other good Conſideration, that for their or any of their 
Provifion or Preferment, he and his Heirs will ſtand ſeiſed of ! and to 


7 Lat. 112. 8. their Uſe, either in Fee-ſimple, Fee- tail, or for Life. A Man at Com- 
1 mon Law could not, during the Coverture, limit and Eſtate to his Wife, 
ch. 12 but now by Deed be may covenant to ſtand ſeiſed to her Uſe, or make 

other Conveyance to another for the Uſe of his Wife. 
Alſo a Covenant to ſtand ſeiſed to Uſes may be to the Uſe of a 
2 1 Rep. 176. 5 Stranger, but then it muſt be for Money; or other valuable Conſider— 
2 Rep. 15. ation, not for Love and Affection. Conſideration of natural Affection 
z. only, and Conſideration of natural Affection and 20 J. will raiſe an Uſe 
to a Son, But Conſideration of 20 J. only, without natural Affection, 

will not raiſe an Uſe without Inrollment. 

A Covenant to ſtand ſeiſed to Uſes is become a Geerd re of the Land 
ice the Statute of 27 H. 8. ch. 10. This needs not be by Deed indented 


1 Ld. Ray, Common Law, But Uſes may be raiſed either by © 7. ranſmutation of the 


and 


Wm 


CHAP. 3. 


Tu 15 England 


Act. 


— — * —_— — _—_— 


| 4d inrolled, as a 1 and Sale of a Freehold ought to be, becauſe 
that is particularly required by a ſubſequent Statute, as ſhall be ſhewn 
hereafter. -- ;; 

If the Party, to whoſe Uſe one  crvenanteth to hand ſeiſed of the Land, 
1s not his Wife, or one that he intends | to marry, Child, Uncle, Couſin, 
or one that his Kinſman intends to marry, no Uſe will ariſe, and fo no 
Conveyance. a The Law allows in ſuch Caſes the Con/? ideration of Blood 


and Marriage to raiſe Uſes; 


as well as Money, and other valuable and 


profitable Confideration, ee .the Uſe is to a Stranger. b But it does 


not allow any trifling Conſideration, as of Service, or old Acquaintance; yet 
where a Man conveyeth his Eſtate to others by e Feoffment, Fine, Re- 
covery, or by Feoffment, Fine or Recovery to the Uſe of his Laß Will, 
and afterwards declares the Uſes in his laſt Will, he may appoint an 
- Uſe without any Conſideration. d But in a Covenant to ſtand ſeiſed, or 
in a Bargain and Sale, there muſt be a Conſideration expreſſed, or ſpe- 7 
_ cially averred, where the Conſideration is general, (as for good Con- 

ſideration) tho” the Matter fo averred is traverſable. 
e Many Deceits through Fraud or Fear were invented by Men, by 


Settling the Poſſeſſion in one Man, and the Uſe in another; or by giving ! Rep. 121, 


the Poſſeſſion of their Lands to another, and to take the Profits them- 
ſelves; inſomuch, that the Poſſeſſion a the Uſe were divided, which 


opened a Gap for Frauds and many Inconveniencies. 


A Man knew not 


2 Stra, 934 : 


d Flowsd, 302. 


2 Roll. Abr. 
783. 

c 2 Rep 88. 
6 Rep. 18 


I Inſt. 271 b. 


2 Roll. Abr. 
781. 


© 1 Rep. 176. 


2 Rep 1 5. 
11 Rep. 25 


1 Ld. Ray m. 


290. 


1 £3, 124. 


then againſt whom to bring his Action; the Wife was defrauded of 
her Dower; Lords of the Fruit and Benefit of their Lordſhips ; there- 
fore to prevent theſe and the like Abuſes, 

By 27 H. 8. ch. 10. It is provided, That the Uſe and Poſſeflion ſhall - 
be always united, by declaring, That where any are or ſhall be ſeiſed 
to the Uſe, Confidence, er Truſt, of any other by reaſon of any Bargain, 
Sale, Feoffment,, Fine, Recovery, Covenant, Contract, Agreement, Will, or 


otherwiſe 


any Means whatſoever, Ceſt uy 


Years, or 


otherwiſe, . or in Reverfion, or Remainder, ſhall be emed to be in 


lawful Seiſin and Poſſeſſion of ſuch Lands, Reverſion, 


Intents and Purpoſes. 


or Remainder to all 
And where one 1s feiſed of Lands to the Uſe or In- 


tent, that another ſhall have an yearly Rent out of the ſame. Lands, Ceſtuy 


que Ule, 


(or he to whoſe Uſe the Rent is granted) 


_ effion and Seiſin of the ſame Rent, and of .like Eſtate, as he bad in the Uſe. 
He that had the Uſe before this Statute, had no more than «, pep. 8), 


a Truſt, or an Equity to have the Lands ; 
Subpzna in Chancery. But now the Statute gives the Poſſeſſion to the 21k 423 2. 


Uſe. 


Statute, 
tute are, Any Perſon fand or be ſeiſed. 
[See2 & 3 An. cb. 11 T Lord by Eſcheat, Au.] an Alien, one attainted 
Tenant by Curteſy or in Dower, cannot be enfeoffed, or ſeiſed to the 1 Init. 19. b. 
Uſe of another, nor Tenant in Tail to the Uſe of himſelf and his Heirs 


or any other and his Heirs, 2. That there be a C fy * Uſe in Being ; 


And ſo in a Covenant to Rand ſeiſed to Uſes, the Statute executes'the 
Agreement, as the Chancery would have done before, and gives the Land 

alſo to thoſe that have Intereſt in the Uſe. 
© This is the Reaſon, That in Conveyances you ſet down! in the Haben- 
dum, To whoſe Uſe, in order that they may have the Poſſeſſion without 
Livery of-Seiſin, 
But © four Things are required to the Execution of a Uſe within this e 1 Rep. 126, 


I. That there be a Perſon ſeiſed. 


3 


for- 


que Uſe, or he to whoſe 
Uſe the Lands are ſettled in Frerſimple, Fre. tail, for Life, 


hall be deemed in Poſ- 


and no Remedy for it but by 1c, 121. 


For the Words of the Sta- 136. 
b But the King, a Corporation, 


a1 Rep. 122, 
1277 133. 


2 10. 50, 51, 


401. 


A 
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8 Uſe to himſelf for Life, and then to his Wife for Life, then to the ficſt 


1 Willon 2. 
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for the Words of the Act are, Stand and be 22 to the 02 of any _— 
fon or Perſons, [See 10 & 11 IV. z. cb. 16.] z. That there muſt be an 
Uſe in Eff, either in Poſſeſſion, Remainder, or Reverſion. 4. That the 
Eſtate of the Feoffees, out of which the Uſes ariſe, be veſted or trans- 
ferred to Ceſtuy que Uſe ;, for the Words of the Act are, And the Eflate of 
ſuch Perſon ſoiled to the Uſe ſhall be adjudged in Crfluy gue Uſe. 
If any of theſe fail, there is no Execution of the Uſe within this 
Statute. 

2. Uſes are thus divided. | 5 
r Rep 121, There are 2 7Wwo Sorts of Uſes. 1. In Being, either in Poſſeſſion, 
122, 76. Remainder or Reverſion. 2. In Contingency, which by Poſſibility may 
fall into Poſſeſſion, Remainder, or Reverſion. Theſe remain at the 
Common Law, till they come in Ee. In every of theſe Uſes there 

mult be Confidence | in the Perſon, and Privity in Eſtate, 
Alſo a Uſe is expreſs or implied. 1. Expreſs, as when a Feoffment 
is made of Land to J. S. and his Heirs, to the Uſe of W. S. and the 
Heirs of his Body; or when TI covenant to ſtand ſeiſed of the Land 
to the Uſe of my Wife for Life, and after to the Uſe of my firſt Son 
on her Body begotten, or to be begotten, and the Heirs of his Body. 
2. Implied, when the Uſe is not declared betwixt the Parties, but is left 


» Roll. Abr. to the Conſtruction of the Law. As when a Man ſeiſed of Lands 
781,782,789, makes a Feoffment in Fee, without any Conſideration, and it is not de- 


clared to whoſe Ufe; by Conſtruction of Law it ſhall be to the Uſe of 
< z Id, Ray. the Feoffor. © (Qu.) But certainly where a Man makes a Feoffment 
902. contra. vyithout valuable Conſideration to divers particular Uſes, ſo much of 


41 Inſt. 23. a. the Uſe as he makes no Diſpoſition of remains in him q ; and that is 
» Comy. 160, the old Uſe.] And ſo where © a Man ſeiſed of Lands as Heir on the Part 


2 Salk. 590. of his Mother, levies a Fine, and ſuffers a Recovery, and declares the 


and other Sons in Tail, Remainder to his own right Heirs, the laſt Re- 
mainder in Fee 1s the antient Uſe, and fhall deſcend to the Heirs of the 
Part of the Mother, [But where Tenant i in Tail, with the Reverſion in 
Fee ex parte materna, ſuffered a Common Recovery, it was held that the 
old Uſe was gone, and that the Eſtate deſcended to the right Heir, . e. 
72 Stra. 1179; the Heir ex parte paterna. ] If there is ſuch a Confideration, as the 
Law requires, then the Law will conſtrue it, to be to the Uſe of the 
Feoffee. So when one doth bargain and felt his Land for Money to 
another, and no Uſe. is expreſſed in the Deed, the Law will conſtrue the 
Intent of the Parties, to be to the Uſe of the Bargainee and his Heirs. 
A Gift in Tail ſhall be to the Uſe of the Donee; Leaſe for Life or 
' Years, to the Uſe of the Leſſee, If Leſſee for Life or Years grants 
over his Eſtate without expreſſing to whoſe Uſe, it ſhall be to the Uſe 
of the Grantee ; for there is an implied Conſideration, as to pay the 
Rent to him in Reverfion, to be ſubject to Forfeitures, and to be * 
for Waſte. 
3. What Uſes require no Execution by the Statute? 
There are Uſes, that need no Execution, by the Statute of 27 H. 8. | 
ch. 10. As when a Man doth convey Lands, to F. S. and his Heirs, to 
the Uſe of J. S. and his Heirs. And when Lands are conveyed to 
« crompt. Others in Truſt after this or the like Manner, (viz.) * That the Feoffees 


66, 


Jour, . ſhall take the Profits, and deliver them to the Feoffor and his Heirs. 


Such a Truſt is not executed by the Statute, but remains as before, and 


4 3 369. 18 determinable | in a Court of Equity only. Alſe EA for Nears of 
2 Jur. 2 Lands 


. 


So there ſtill remains an Uſe of * Gra and Chattels Perſonal, which 
is properly called an equitable Truſt and Confidence. For one may 62. 


or transferred or extinguiſhed oy een, of Law, [See 4 An. ch. 16. 


8 


1 4 


Lands i in Uſe (which Leaſes had their Being before, and are granted over 
in Uſe or Truſt) are not executed by the Statute. And therefore, if a 
Leſſee for Years of Lands affigns over his Eſtate to A. and B. and their 
Aſſigns, to the Uſe of the Grantor and his Wife, all the Eſtate is in A. 
and B. and the Grantor hath nothing but a Uſe or Truſt, for which he 
hath his Remedy in Equity only. AndyetifaF eoffment be made to 
the Uſe of A. and B. and their Aſſigns, for Vears, this Uſe is executed 0 
by the Statute; becauſe the Leaſe had not its Being before; and becauſe 
the Words of the Statute are, If any ſhall Aand or be ſeiſed of any 
Lands; whereas the Leſſee for Years 61 Lands that had their Being be- 
fore, was poſſeſſed only of his Term, and not ſeiſed of any Freehold. 


b Crompt. 455 


ſtill have ſuch Things in Truſt and to the Uſe of another. Here ſtill 
the Uſe and Poſſeſſion are divided, becauſe not united by the Statute. 
Thus if an Obligation of Statute-Merchant or Staple be 19 to A. to 
the Uſe of B. this is a Truſt of the ſame Nature. And if A. releaſeth 
the Obligation without the Conſent of B. or gets the Money into his 
own Hands, B. ſhall have Relief againſt A. in a Court of Equity. And 
note alſo, when there are other Truſts and Confidences of Lands, that 
are not executed by the Statute, or of Chattels real or perſonal, and the 
Truſtee proves falſe, or delays to execute the Truſt, the Party grieved 


muſt have his Remedy 3 ina Court of Equity ; for there 1 is no Remedy at 


Common Law. | 

c Copybold Lands are not within the Statute af 27 E. 8. a 10; c Coke's 
becauſe the Transferring of the Poſſeſſion by the ſole Operation of the 8 Cop. 
Statute, without Allowance of the Lord and Agreemant of the Tenant, . 
would tend to the Prejudice of the Lord and Tenant. 


By 3 H. 7. ch. 4.] All Deeds of Gift of Goods and Chattels made in 


Truſt to the Uſe of the Grantor, to defraud Creditors, ſhall be void. [ See 


31 El. ch. 5. 27 El. cha.) 

By 29 Car. 2. ch. 3. All Declarations and Creations of T mb f Lands 

or Hereditaments muſt be in Writing, /igned by the Party, or by his laſt. 

Will in Writing, or elſe void; except Truſts ariſing by Implication of Law 2 Vent. 361. 


dx Wms. 112, 


§. 15. ante.] 


Alſo all Grants and Al gnment, of Ti ruſt ſpall be in Writing, ad 


by the Party DE or 7 affgnirg, or deviſed 'y aucb * Will, or elſe of 
u Mees. W 


6. A ne and Sale is a real Contract upon valuable Confider-"; REY 3 . 


ation, for paſſing Manors, Lands, Tenements or Hereditaments, by = Black, Com. 


Deed indented, and rolled within. fx Months after the Date of it, 338. 


Sdep. Touchſt. 
without Livery of Seifin or Attornment of Tenants. It is created by - mg | 


| theſe Words (viz.) Have bargained and ſold. * Yet theſe Words are not totum. 


abſolutely neceſſary; for other Words, as alien, grant, covenant to ſtand I 3-5 & 3 
ſeiſed, upon valuable Conſideration, may amount to a Bargain and Sale, 2 Int. 95.94 
if it be by Deed indented and inrolled. He that ſells is the Bargainor, 
and he that buys the Bargazmee, In this Conveyance there muſt be ſome 
f Valuable Conſideration given, or at leaſt ſaid to be given, for the Land; 5 
for a Uſe cannot be raiſed by any Covenant, Proviſo, or Bargain and 4 Rep She 
Sale, upon a general Conſideration. And tho' no Money, or other va- 5 
 uable Conſideration, was really paid, yet the Bargain and Sale may be 

3 8 | : good, 


—— An Inſtitute of te Bock II. 


good, becauſe no Averment (or Juſtification of the Exception) will lie 
a Dyer 169. againſt that which is expreſly affirmed in the Deed. * A Conſideration 
I oP. 125, expreſſed in the Indenture is not examinable, whether true or falſe. 
ws Rep 25. However where Money, or other valuable Conſideration, is really 


given, tho' it is not expreſſed in the Deed, the Bargainee may aver it, 


a | and being proved, the Fargain ſhall be good, The Uſe muſt be always 


to the. Bargainee upon a valuable Conſideration, for he cannot ſtand 
b Dyer 155. fſeiſed © to the Uſe of another. And at Common Law the Bargainee 


1 Rep. 125. had only the Uſe ; and by Force of the Statute of 27 H. 8. ch. 10. Fur 


transferrring Uſes into Poſſeſſion, If a Man by his Deed had bargained 
and fold for valuable Conſideration any Lands or any Eſtate of Inheri- 
tance, or Freehold, (as before explained) the ſame had been executed by 
that Ac. But 

By 27 H. 8. ch. 16. No Eftate of Inheritance or Freehold in any 
Land, or any Uſe thereof, ſhall paſs or be made by reaſon only of any Bar- 
gain and Sale thereof, except ſuch Bargain and Sale be made by Deed 
indented, and inrolled within fix Months after the Date thereof in ſome 

Court of Record at Weſtminſter, or in the County where the Land 
lieth, before the Cuſtos Rotulorum two Fuſtices of the Peace, and the 
Clerk of the Peace, cr two of them, whereof the Clerk of the Peace to be 

one, who ſhall inroll them in Parchment, and deliver them to the Cuſtos 
Rotulorum within one Year after, 

This Act ſhall not extend to Land in Corporations or Boroughs, where 
the Corporation Officer hath lawfully uſed to inroll Deeds or other Writings. 
[Sec 5 El. ch. 26, Concerning Inrollment of Bargains and Sales in the 
Counties Palatine of Lancaſter, Cheſter and Durham; 5 An. cb. 18, For 

the Weſt-Riding; 6 An. ch, 35, For the Eafi-Riding ; and 8 Geo. 2. 
ch. 6. For the Nerth-Riding of the County of York, = 

This Statute is confined to the Conveyance of an Eſtate of Inheri- 
tance or Freehold by Bargain and Sale . 

If Lands are bargained and ſold for Money only, the. Deed 


2 Inſt, (yz. ought to be inrolled; e but if for Money and natural Affection, the Ef- 


1 Lev. 56. tate will pals . Inrollment. 

4: Int. 35.b, 4 The Inrollment muſt be in Parchment only, for the Strength and 

2 laſt, 673, Continuance thereof, tho the Incobtute may be either i in Parchment or 
Paper. | 


* 2 Inſt, 674 If the Deed is inrolled the laſt Day of the fix Months after the Day 


of the Date, it is a good Inrollment. If the Deed hath no Date, the Day 

of the Delivery! is the Day of Date; and the Deed may be inrolled within 

ix Months after the Delivery, 

e1Inſt 135 b. The ſix Months are to be cn at twenty-eight Days by the 
: lot. 6744 Month. When a Statute accounteth by the Year, Half Year or Quarter of 
6 hos, 52 a Year, then you muſt reckon according to the Kalendar. 80 a 
Twelve month (in the Singular Number) includes the whole Year ac- 

cording to the Kalendar. But twelve Months, fix Months, (in the Plu- 
ral Number) ſhall be accounted after twenty-eight Days to every 
Month, (except in a Quere Impedit, where the Law reckons by the 
Skin. 3 14. Kalendar, and by 13 G. 1. ch. 29. as to the Months limited for taking 
the Oaths); for the Month by the Common Law is but eight and twenty 

Days. 

allnſt, 144 2. 2” A Rent may be reſerved out of a Bargain and Sale by Deed indented 
2 inſt. 673. and inrolled ; for now the Uſe and Pofi:flion paſs together. And ſo 


out 


4 * — * 
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out of any Conveyance of Lands or Tenements, tho a Remainder or 
Reverſion. [See 27 H 8. ch. 10. Ante. ] 

Tho' after the Delivery and Acknowledgment, the Bargainor or the 
Bargainee dies before Inrollment, yet the Land paſſeth by this Act. For 
a Releaſe of a Stranger to the Bargainee before Inrollment is good. 
And ſo a Recovery ſuffered againſt the Bargainee before Inrollment (the 
Deed indented being after within fix Months inrolled) is good; for the 
Bargainee was Tenant of the Freehold at the Time of the Recovery. 
So that if two Bargains and Sales are made of the ſame Lands to two 
ſeveral Perſons, and the laſt Deed is firſt inrolled, and afterwards the 
ficſt Deed is alſo inrolled within fix Months, the firſt Buyer ſhall have 
the Land. For when the Deed is inrolled, the Bargainee is ſeiſed of 


the Land from the OO of the Deed, and the Inrolement ſhall re- 
late to it. 


» Houſes and Lands in any Corporation, having Authority to inroll, » 2 Inf. 676: 
are exempted out of this Act, and Bargains and Sales of them are not 


injoined to be inrolled, tho they have Power to inroll. 


There can be no Inrollment of a Deed, unleſs 1 it be duly and lawfully 
acknowledged. 


Deeds are inrolled either by Special Cuſtom, as in London, or by Com- 
non Law; or in purſuance of Statutes. 

Every Deed may be inrolled at Common Law for Security ; but a | 
Bargain and Sale of Freehold Lands mu/ be inrolled. <If a Deed is . lat. 
ſhewed in Court, or is in Cuſtody of the Court, and by Miſchance the 
Seal is broken off, the Court ſhall inroll the Deed for the Security of 
the Party. 


Tho' a Deed 1s b yet one cannot pad the Inrollment thereof, n Inf. 225. b. 


676. 


tho it is of Record. And tho' it is exemplified under the Great Seal, z l»ft. 173. 


one muſt ſhew forth the Deed itſelf under Seal, and not the Exemplifi- S Rep. 525 5 Jo 


cation. But by 10 An. ch. 18. §. 3. Where a Bargain and Sale inrolled 
is pleaded with a Profert in Curia, a Copy of the Inrollment thereof jigned 


by the proper Officer, and proved to be a true Copy, may be produced, nd 
2 be of the ſame Effect as the original Indenture would have been if pro- 
duced. [For the Exemplification of the Inrollment of Letters bales, 
See 3 & 4 Ed. 6. ch. 4, 13 El. ch. 6.) | 
{See alſo 23 El. ch. 3. 27 El. ch. 9. For the N of Fines 
and Recoveries; 29 Car. 2. ch. 3. As to the Inrollment of Recognizances ; 


4 5 V. & M. ch. 22, As to Pleading of Charters, or other Convey- 


ances, incolled, to Inguiſitions returned by Coroners; 2 & 3 An. ch. 11, 
Concerning Lands veſted in the Corporation for the Bounty of Queen 
ANNE by Deed inrolled; 2 & 3 An. ch, 4. 5 An. ch. 18. 6 An. 
ch. 3 5. 8 Geo. 2. ch. 6. Concerning Regiſters of Land in Yorkſhire; 
7 An. cb. 20. In Middleſex; 10 An, cb. 11. Concerning fifty new 
{hurches to be built in London; 1 Geo. 1. ft. 2. ch. 10. For the In- 
rollment of Deeds whereby Lands are given for the Augmentation of 
poor Livings; 1 Geo. 1. ch. 5 5. 3 Geo. 1. ch. 18, For the Inrollment 


of the Conveyances and Wills of Papifts, Sc. See alſo of Evidence, 


Sudgments, B. 4. ch. 4. poſt.] 
Note, That a Bargain and Sale of Leaſes for Years, « or Goods and Chat- 


tels Perſonal, is not within 27. H. 8. ch. 16. or any other Statute. 


They are good at Law, as between the Parties, tho' not by Deed in- 
dented or inrolled, and though without any Conſideration ; for that in 
this Caſe is not examinable, when the Sale is acknowledged by Deed. 


[But 


| 3 An Toſtimate of the Book Il 


1 1 9 5 [But ſee 29 Car. 2. ch. 3 3. and of Leaſes infra. And how Property in 
iþ : Goods and Chattels may he acquired, ch. 6. poſt. And of Actions on the 
4 Caſe, B. 4. cb. 4. poſt.] | 
2Black. Com. 7. Of x omg 1. What is a Grant, and who may grant. 2. What 
277” Touchſt. Things may be granted, and therein of Eledion. 3. Of Attornment. 

P- Ioue 
ch, 12. 1. Grant (Conceſſo) is properly of an incorporeal Thing by Deed, 


] of phe whereof no Livery of Seifin can be made. It cannot be by Parol, (or 
4 Pere Word of Mouth) and therefore Reverſions, Advowſons in- Groſs Tithes, 
4 a 1 Inſt, 9. a. i 

1 & b. 172. a. Services, Rents, Common in Groſs, muſt paſs by Deed ; and are faid 


| to lie in Grant. The Deed of incorporeal Inheritances doth equal the 

4 | Livery of corporeal. [See 29 Car. 2. ch. 3.] A Feoffment is always ap- 
plied to a corporeal and immoveable Thing. A Gzf7 is of a larger Ex- 

1% tent, and is applied to Things moveable and immoveable; yet as to 


| Things immoveable, when taken ſtrictly, it is applied only to Lands and 
q LIenements given in Tail. But Gzft and Grant are often confounded, =» 
; v Perkins, b Any natural Perſon or corporate Body (not prohibited by Law, as © 
4 Tit. Grants, Infants, Women Covert, Monks,) may be a Grantor. But an Infant or - 
| 3 555 ” Woman Covert may be a Grantee, a 
= &c. He that granteth is termed the Grantor, and he to whom the "ON > 
1 _ 217. js made, is the Grantee. And the Grant is uſually made by theſe Words, = 
4 : (viz.) Have given, granted and confirmed, and then by Delivery of the = 
1 ©:Inft.zor. b. Deed the Freehold doth paſs. © Have given and granted may amount = 
J to a Grant, Feoffment, Gift, Leaſe, Releaſe, Confirmation, Surrender, 1 


| at the Election of the Party, and may be pleaded as a Grant or as a mt 
i 1 Feoffment, Gift, Leaſe, as he pleaſes. 
. e Regularly theſe Things are requiſite in every good Grant, 1. That 


4 | there be a Perſon able to grant. 2. That there be a Perſon capable of 
„ Ages ch. 2. the Thing granted. 3. That there be a Thing grantable“. 4. That 
ante. it be done by Deed. 5. That there be an Attornment, whos needful. 


6. That there be an Acceptance by the Grantee of the en granted. 
[See of Grants by Biſhops, &c. Of Leaſes, poſt.] 


2. All incorporeal Tings may be granted by Deed, as before ſaid, in 
the Deſcription of a Grant. 


1 « Perkins, All Chattels perſonal may be granted or given * without Deed. [For 

1 Tit. Grants, Chattels real, See 29 Car. 2. ch. 3.] 

i 57 In 57 * Of every Thing uncertain, which is siven or granted; the Grantee: 
1 Inſt, 90. b has his Election to make it certain. | 


1 a RULES Concerning ELECTIONS. 
1 Inſt, 145. a. | | | be ey | 
+ Dann. Abs.: 1 7 HERE nothing paſſes to the Feoffee or Grantee before Elec- 
759, Kc. tion made by him, the Election ought to be made 1n the Life of 
the Parties. 
But when an Intereſt paſſes immediately to the Feoffee, Donee or 


Grantee, there Election may be made by him, or his Heirs or Ex- 
Ecutors, 


1 
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a Alternativa petitio non ęſt audienda. 4 Rep. 40. 

Cujus eſt divilio, alterius eſt electio. 1 Inſt. 166. b. 

Electio ſemel facta non patitur regreſſum. 1 Inſt, 146, a. 

Quod ſemel placuit in elecionibus, amplius di . non poteſt. Ibid., 


4 —— When 


* 


* * Hoi. 
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- Wha one - FR ſame Thin paſſeth to the FTI or Grantee, 
and the Donee or Grantee hath Election, in what Manner or De- 
gree he will take this, there the Intereſt paſſes immediately ; and 
the Party his Heirs or Executors, may make Election when they 
will. 
When Election is given to ſeveral Perſons, the firſt Election made 
by any of the Perſons, ſhall ſtand. 
5 When an Election is given of two ſeveral Things, he which is the 
3g firſt Agent, or is to do the firſt A ct, ſhall have the Election. 
; When a Grant is of Things annual, and which are to have Continuance, 
there the Election remaineth to the Grantor, where the Law gives 
bim Election, as welk after the Day as before, Otherwiſe it 1s, when 
Things are to be perform'd but once. 
He that has Election may by his Act and Wrong loſe it, and give it 
to the other Party. 
. I faid that an Aftornment might be requiſite in every good Grant. 
Now, an * Attornment (from turning from one to another) is the Mo xt a. 
= Agreement of the Tenant to the Grant of a Seigniory, or of a Rent, or 288. oy 
of the Donee in Tail or Tenant for Life or Years to the Grant of the Shep Touchſt. 
Remainder or Reverſion made to another. By this the Tenant acknow- © 13,253. 
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| =” ledges his new Landlord. For otherwiſe, he that buyeth any Lands or 
Y Tenements, which are in the Occupation of a third Perſon, cannot get 


the Poſſeſſion. It is not neceſſary upon a Fine, or where the Eſtate is la. zg b. 
transferr'd to the Uſe by 27 H. 8. ch. 10. nor indeed upon any Grant 3574. 
but ſuch as hath its Operation by the Common Law; nor where a 
Rent or Reverſion is granted by Matter of Record; nor where it paſ- 
ſeth by Deviſe. d And it is never neceſſary, but where there is a Tenure, a Tnft 31 2.4. 
Attendance, Reverſion, or Remainder, or Payment of Rent out of the aN 
Land. And therefore if an Annuity, Common, or the like, be granted ““. | 
for Life or Years, the Reverſion may he granted without Attornment. | 
The End of Attorment is ta perfect Grants, and therefore it cannot 5 Rep. on 
be made upon Condition, or for a Time. 
Attornment is either expreſs or implied. Expreſ by Words or Wri- e Lit. 55 1, 
ting, By Words only, as by faying, I attorn to you by Force of the Ke. 
| ſaid Grant; or I acknowledge myſelf your Tenant. By Writing | in- 33 
dorſed on the Deed, or ſet down in any other Writing, which is tge 
ſafeſt Way, And in both Caſes, the Tenant may moreover deliver to 
the Grantee a Penny, or other Thing, by Way of Acknowledgment, that 
the Witneſſes may better remember it. Implied by Law, as if a Rever- 
ſion be granted to two by Deed, and the Tenant attorns to one of them 
according to the Grant, This Attornment is good, to veſt the Re- 
verſion 1 in both the Grantees. 
It ought to be made in the Life- time of the Grantor and Bios: + '1 Inſt. 3 15. a. 
Tf the Tenant dies, he that has the Eſtate may attorn. But the Tenant 
muſt have Knowledge or b Notice of the Grant. When it is made, it * 1 Inft. zog. 
ſhall have e Relation to the Original Act of the Grantor, for the Law 2 NE 
way regards the original Act. 3 
3 d If a Reverſion is granted for Life, the Remainder in Tail the Re- 10 Pep. 48. 
3 mainder in Fee, the Attornment to the Grantee for Life ſhall enure ms ons 
1 them 1 in Remainder, to veſt the Remainder in them. 
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Cujuſque rei potiſſima pars eſt pricnipium. 10 Rep. 49. 
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lost 312.b. © The Attornment of an Infant to a Grant is good. The Huſband 
313 4. 315 * muſt attorn for his Wife, and it will bind her. A Man that is Deaf and 

Dumb may attorn by Signs. But Non Compos cannot attorn. 
Attornment is ſo neceſſary, that before it be done, the Grantee cannot 


'Toft, 218. a, bring an Action or diſtrain. [See 32 H. 8. ch. 34.] But no Attornment 
&b. was ever requilite to Grants to or by the King. | 


The Title of Attornment was a difficult and great Title, with its Ap- 
pendixes by the Writ of Quid juris clamat, Quem redditum reddit, Per 
que ſervitia, But ſince the Statute of Uſes, and ſince new Expedients 
have been found out by Fines to Uſes, by Bargain and Sale, by Leaſe and 
Releaſe, and by Deeds enroll'd, on which no Attornment is neceſſary, 
that Title is become of little Uſe. And, 

By 4 Ann. ch. 16. All Grants and Conveyances to be made by Fine or 
otherwiſe, of any Manors or Rents, or of the Reverſion or Remainder of any 


Meſſuages or Lands, ſhall be good without any Attorument of the . Tenants, = 


provided, that no Tenant ſhall be prejudiced by Payment of any Rent to any 
ſuch Grantor or Conuſor, or for Breach of any Condition for Non-payment of 
Rent, before Notice ſhall be given him of ſuch Grant by the Conuſee or 
Grantee. -- „ corn e 

This Act does not extend to Executions on Judgments in Ejectment, 


o 


Ce. but thoſe remain as before, as to the Attornment of the Tenants to 
him that gains the Poſſcſſion; for it relates only to Grants and Convey- 


ances, And, 


By 11 Geo. 2. ch. 19. which recites, That the Poſſ. lon of Estates is 


rendered very precarious by the frequent and fraudulent Practice of Tenants 
in Attorning to Strangers who claim Title to the Eflates of their Land- 
| lords, who are by that Means turned out of Poſſeſſion, It is enafted, 
That every ſuch Attornment ſhall be abſolutely null and void; and the 
Poſſeſſion of the Landlord ſhall not be conſtrued to be anywiſe affefed 
by it; but not to extend to vacate or affeft any Attornment made in Conſe- 


' quence of any Judgment or Decree ; or with the Privity and Conſent of 


the Landlord ; or to any Mortgagee after the Mortgage ts forfeited. 


RULES concerning GRANTS. 


\ aPerkin, ® A Man cannot grant that which he hath not, nor more than he 
Tit Grants, | + Ay | ee OF ET ITE | f*: (90G X 
65 hath. 


| 11nft. 309. b. b A Right of Entry, or Thing in Action, or Cauſe of Suit or Title for 
n laſt 2142. Condition broken, cannot be granted over to a Stranger, [See 32 H. 8. 


5 8 cb. 34. ut ſupra.) But ſee of Aſſignments, poſt. 


c Rep. 66. A bare Poſlibility of an Intereſt, which is uncertain, is not grant- 


3 


Grants ſhall be conſtrued according to the Subſtance of the Deed, Fre 


4 1Iaſt. 146. b. not according to the d ſtrict grammatical Senſe, 


- 1 laſt, 313... Conſtruction of Grants ſhall be made according to the Intention of the 


* Parties. 


— — 


— — 


a Nemo plus juris ad alium transferre poteſi quam ipſe habet. I Inſt, 309. b. 4 Rep. 24. 


6 Rep. 57, 68. 8 Rep. 63. | 
d Falſa grammatica non vitiat conceſſionem. ꝙ Rep. 48. a. 
Falſa erthographia non vitiat conceſſionem. Ibid. 


Ille numerus et ſenſus abbreviationim accipiendus eft, ut conceſſio non ſit inanis, Ibid, 
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CHAP. 3. Laws of England. 2 55 


* 


The Words of a Grant (hall be f tranſpoſed, ſo as the Grant may take ,* Inſt. 2 5. b. 
Tffect. 

Where the Grant is 8 impoſſible according to the Letter, the Law e Inſt. 18 z. b. 
will make ſuch Conſtruction, as the Gift by Poſſibility may take 1 46. 


Effect. 

All Grants in the Caſe of a Subject ſhall be taken moſt ſtrongly againſt See p. 233, 
him that made it, and moſt beneficial to the Grantee. 234. ante. 
The? Incident ſhall paſs by the Grant of the Principal ; but not the bu In 152 a. 

Principal by the Grant of the Incident, . 


Grants muſt be certain as to the Perſon. For if a Grant be made to 
A. or B. it is void. 


In the Grant of a Thing, all Things neceſſary for the obtaining of it!“ 1 Toft, 50. a. 


2 Inſt, cor. 
are included. 4 Inſt. : 11. 


[See 13 El. ch. 5. 27 El. cb. 4. Againſt fraudulent Grants. 1 12. 
| | EP. 52. 
8. Of Leaſes z and therefore, 1. What is a Leaſe ? 2. How many 
Kinds. 3. What Sn MEFS make good and * Leaſes. 4: How 
may they be avorded. | 
1. What is a Leaſe? 2 Black. Com. 
| A Leaſe (from Laiſſer. Dimittere, to part with) is a Demiſe or 3:7 to 323- 
= Letting of Lands, Tenements or Hereditaments unto another for Term e 
. of Life or Years, or at Will, upon a reſerved Rent. In all Leaſes there * : Int. 43. b. 
1 muſt be a Leſſor and Leſſee. He that demiſes or lets to farm is the Lit. 57. 
Leffor (vulgarly call'd the Landlord) and he, unto whom it is demiſed, 
or let, is the Leſſee, commonly called the Tenant, The Words to make 
a Leaſe, are, demiſe, grant and to farm let. Other Words, as have 1, Inf. 
given, granted, may amount to a Leaſe; but demiſe, grant and 70 farm 301. b. 
let, are the moſt uſual. The Uſe in the Court of Exchequer is to make 
Leaſes in the King's Name by the Word Committimus ; which is a 1 Roll. Abr, 
good by the Cuſtom of that Court, though not good. at Common 524 
Lan 7 

2. How many Kinds of Leaſes ? 

There are ſeveral Kinds of Leaſes; as a Leaſe is either by Parol (per 
1 by Word of Mouth only). or by 1 [See 29 Car. 2. ch, 

oft.) 

1. alſo are Leaſes for Life, for Nears, or at Will, 

1. A“ Leaſe for Life, is when one hath Lands or Tenements let to b Lit. 56. 
him for Term of his own Life, or the Life of another, or for the Term ft. 41. b. 
both of his own Life, and the Life of another. T here muſt be Li- 

very of © Seifin upon a Leaſe for Life, if it is not made by Covenants to Lit. 59. 
ſtand ſeiſed to Uſes, or Bargain and Sale by Virtue of the Statutes of 27 1 = LY 
II. 8. ch. 10, & 16. It cannot be made to commence in Futuro. For 166. 
by the Common Law an Eſtate of Freehold muſt take Effet pre- 45 "hep 94. 
ſently, either in Poſſeſſion, Remainder, or Reverſion. It muſt always 
be made in Writing, for it is not t good 15 Parol. [See 29 Car. 2. ch. 


3 pot. ] 


45. b. 


8 Quelibet conceſſio fartiſſi ime contra denatorem interpretanda eſt. Inſt, 36. a. 183. a. 5. 
Rep. 7. 10 Rep. 


h Acceſſorium non ducit, fed ſequitur ſuum principale. 1 Inſt. 152. a. 
| Quad non valet in principalt, in acceſſoria non valebit. 8 Rep. 78. 
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e Lit. 58. 


f Lit 59,454, 


1 Init. 46. b. 
61. b. 270, & 


ante, 


& Þ. | 
Noy's Max. 
30. 
Gee p. 126. 
alte. 

21 Inſt. 47. 8. 
Zee p. 22. 
hk © Rep 94 
i Sir. 651 
6 Rep. 35, 
1 Int 45 b. 
Noy's Max, 
65. 

1 Roli. Abr. 
350 


Perſons or Subjects. 


2 Certainty it may be made certain, it is ſufficient, 


By 8 Ann. ch. 17, Ar Action of Debt for Rent may ib brought on 4. 
Leaſe for Lie, as well as for Years. 

2. A Leafe for Jrars is when a Man demiſeth or letteth any Lands 
or Tenements to another, to have and to hold for a certain Number cf 
Years agrecd on between them. f By Force and Virtue of which Leaſe 
the Ueſſee may enter into the faid Tenements. And tho' the Leſſor 
dies before the Leſſce enters, yet the Leſſee may enter; for no Livery 
of Seiſin is to be given upon a Leaſe for Years. The Leſſee may grant 

over his Term before Eutry, as bath been ſaid. For before Entry the 
I effee hath Tnterefſe Termini, or an Iotereſt in it, and may take a Re- 
leaſe of the Rent. 
It the Leſſce dies 


before Eniry, his Exccutors or Adminiftrators may enter. But the 


Lefſee is not in Poſſeſfion, to bring an Action of Freſpaſs, or to take a 
Releaſe to enlarge the Eftate, till actual Entry, if the Words of the 


Leaſe are Demiſ:, Grant, If the Words are Bargain and ſell for Con- 
fideration of Money, he is in Poſſeſſion upon Execution of the Deed, to 
bring 1reſpaſs, or to take a Releaſe, by the Statute of Uſes. 


may come to 8 diſtrain ; not of incorporeal Inheritances by common 


diſtrain by Virtue of it. The King may make a Leaſe of incorporeal 


| Inheritances, becaufe he may diſtrain upon all the other Lands of the 
| Leſſee. | 


Leaſes for Years alſo may be made of any Goods and Chattels perſonal; 


as a Stock of Cattle, a Sum of Money. 


A Lcaſe for Years may be either by Parol or Wiliting. [See 29 Car. 
2. ch. 3. ff.) And it may begin at a Time" paſt, preſent or lo come. 


But warned in every Leaſe for Years the Term muſt have a certain 
i Beginning 


; tho' whether it ſhall take Effect or not, may depend upon 
an Vacertainty, as upon a Limitation or Condition ecedent. And 
tho' there is no Certainty of Years in the Leaſe, yet if by Reference to 
As if one ſeiſed of 
Lands in Fee, grants to another, that when he pays him twenty Shillings, 
from th enceforth he ſhall have the Land for twenty-one Years ; 
a good Leafe for twenty-one Years from thenceforth. And in like Man- 


ner the Leafe alſo muſt have a certain End. Therefore if the Parſon. 


of A. makes a Leaſe of his Glebe for ſo many Years, as he ſhall be 
Parſon there, this cannot be made certain. But if he makes a Leaſe 
for three Years, and fa from three Years to three Years, Jo long as he 


hall be Parſon, this is a good Leaſe for fix Years, if he continues Par- 


ſon ſo long; but the Reſidue is uncertain, And 0 if one makes a Leaſe 
for twenty-one Years, , be ſhall fo long live, this is a very good Leaſe 
for Years, and yet is a Certainty in an Uncertainty, and tho' a Leaſe 
for Years muſt have a certain Beginning and a certain End, yet the 


1a. 4. 4. Continuance thereof may be uncertain ; for the ſame may ceaſe and 


revive, 


— 0 


i Id certum eff quod certum reddi potefl, 1 Inſt. 45. b. a6. a. 142. a. 
Id incertum efl, quod certum reddi nullo mode poteſl, 5 Rep. 6. 


Vet the Leſſor cannot paſs che. Rever lion by the 
Name of the Reverfion, before the Leſſee enters. 


F 
for Years hu be made of Lands and Tenements, whereunto the Leſſor 


Yet if a Leaſe is made of them by Deed, it may 
be good by way of Contract to have an Action of Debt, but one cannot 


this is 


. n * * wa” 


* 2 ER 9 


Laws of England. 


b If a Leaſe be made for Years to A. and after the Leſſor doth make * Noy's Max. 

a Leaſe for Years to B. regularly this Leaſe to B. is a good Leaſe, for fo 5 6 
many Years of the ſecond Leaſe as ſhall come after the firſt Leaſe is ſl 
determined. A Leaſe for a thouſand Days, Weeks, Months, or a 
thouſand Years is good. If a Leaſe is made from Day to Day, or from 

Week to Week for four Years, this is a good Leaſe for four Years, 

Alſo a Leaſe from Year to Year, < ſo long as both Parties pleaſe, after e Noy's Max: 
Entry in any Year, . is a Leaſe for that Year. So if one makes a Leaſe 5 . 
for a Year, and ſo from Year to Year, it is a Leaſe for two Years, and ; Oro. 511 
ſo from three Years to three Years,” is a good Leaſe for fix Years as 
aforeſaid. If a Man leaſeth Land for Years, it is a good Leaſe for two 

Years, to anſwer the plural Number, If there is Leſſee for Years upon 
Condition, that he ſhall not alien any Part above three Years during the 

Term; and if he doth, that the Leaſe ſhall be void; now if he lets 

for three Years, and ſo from three Years to three Years during the 
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Term, it is a Breach of the Condition,” — 8 
A Leaſe for Term of Years, tho” never ſo long, is but a Chattel ; and see p. 126. 

tho' it be a very long Leaſe, it cannot be entailed. But the * Deviſe of ys 

a Leaſe for Years to one for Life, and afterwards to another during the 96 1 
Reſidue of the Term is good; becauſe he hath it not by Way of Re 10 Rep. 47. 
mainder, but by executory Deviſe. If a Leaſe for Years is made to a 
Man and his e Heirs, it ſhall go to his Executors. If a Leaſe for Years N ” 
is made to a ſole Corporation, and his Succeſſors, it ſhall go to his Exe- Noy's Max. 
entors. . See 26 , „ 9. 
3. ALeaſeatf Will is either at the Will of the Leflor or Leſſee, or f 1 Inſt. 55.4, 
of both Parties. For it is regularly true, that every Leaſe at Will muſt See P. 127. 
be at the Will of the Leſſor and Leſſee. It may be made by Parol as 
well as by Mriting, and of Things corporeal and incorpoteal. 
Note, That it is not material, whether any Rent is reſerved upon a 
Leaſe for Life, Years, or at Will; except only in the Caſe of Leaſes 
for Life or Years, made by Tenant in Tl, Husband and Wife, and 
Eccleſiaſtical Perſons, according to the Statute of 32 H. 8. cb. 28. here- 
after to be mention'd ; and except Leaſes Parol, or by Word of Mouth. 
By 29 Car. 2. ch. 3. All Leaſes, Eftates, Intereſts of Freehold or prec. Chan. 
Terms of Years, or any uncertain Intereſt in or out of Lands, or Tenements, 208, 274, 
not put in Writing and ſigned by the Parties making. them, or their Agents , 59. 
' authorized by Writing, ſhall have no greater Effect than as Eſtates at 
Will; except Leaſes not exceeding three Tears from the making thereof, 
whereupon the Rent reſerved ſhall be two Thirds at leaft of the full improv'd 

Value of the Thing demiſed. And no ſuch Leaſes, Eſtates, or uncertain 
Intereſts, not being Copybold or cuſtomary Intereſs, ſball be affigned, granted 
or ſurrendered, unleſs by Deed or * Note in I riting, figned as aforeſaid, or : 2 wilſon 26. 
by Act and Operation of Law. 5 1 


— 


. 


"CE 
— 


4 If the Subſtance of the Leaſe be put in Writing, and ſigned by the Pr. Ch. 16. 
3 Parties (tho' not ſealed by them) it ſhall have the Force and Effect of a 

Y I eaſe for Life or Years; otherwiſe, the Effect of a Leaſe at Will. But 

1 no Action of Covenant can be brought on ſuch Writing. Leaſes that 

4 exceed three Years, muſt be made in Writing; and are uſually made by 
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Deed indented. o : 
By 11 Geo. 2. ch. 19. The Landlord, where the Demiſe is net by Deed, 
may recaver a reaſonable Satisfaction for the Lands held by the Defendant, 
in an Action on the Caſe, for the Uſe and Occupation of what was ſo held 
or enjoyed. And if in Evidence on the Trial of ſuch Action, any Parol | 
3U _ Demiſe, 
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Ro A *. I 


258 Am Inſtirmte of the, Boox1ll. 


Demiſe, or any Agreement ( not being by Deed Hall appear, on which 4 
certain Rent was reſerved, the Planntif ſhall not Tub mak be nonſuited, 


but may make Uſe of it as an Evidence of the Quantum of the Demag fo 


be recovered. 


There is a common Way of conveying by mutual Leaſes, or by Leaſe 
on each Side; and this is called a Conveyance by Demiſe and Redemiſe ; 
and is proper upon the Grant of a Rent charge. 


What Perſons may make good and [IH ufficient Leaſes for Lives, , 
Years or at Will, 


Every one that is ſeiſed of Lands in Fee-fimple, may leaſe out his 
Lands for Life or Lives, for what Time he pleaſes, or at Will; except 
ſome that are reſtrained by Statutes, as ſhall be preſent! mewn. 

Every one that is ſeiſed of an Eſtate-fail of any 85 or Tenements, 
may make any Leaſe out of it for his own Life, but no longer, unleſs 
it be by Fine or Recovery ; or ſuch a Leaſe as is warranted by 32 H. 8. ch. 


1 laſt. 47. 28, If Tenant in Tail maketh a Leaſe for Life a generally, it ſhall be con- 


pr af ſtrued to be for his own Life, that it may not work a Wrong. 


See p. 124. He that is ſeiſed of an Eſtate for his own Life, or the Life of anther, 
ante. may make a Leaſe for his own or the other's Life, accordingly as he is 


ſeiſed. Alſo he may make a Leaſe for Years, or at Will, of this Eſtate, 


and it ſhall be good, as long as the Eſtate for Life does laſt, If one 

grants Lands or Tenements, Reverſions, Remainders, Rents, Advow- 

ſons, Commons, Sc. and doth expreſs no Eſtate, the Leſſee or Grantee 

(due Ceremonies requiſite by Law being performed) hath an Eſtate for 
11 183; his Life. Þ But if Tenant for Life maketh a Leaſe generally, it is an 
a. & b. Eſtate for his own Life; for if it ſhould be a Leaſe for Life of the Leſ- 
See p. 124. ſee, it might be a Wrong to him in the Reverſion. 


ante. Every one that is poſſeſſed of Lands or Tenements for Tears may 


make a Leaſe of all the Years, except one Day, or any other Part of | 


Ray, it; © or may make an Underleaſe to commence from his Death. It 
737- © muſt be granted for a leſſer Time, than he hath that makes the Leaſe 
« 1 Id. Ray. for if all the Eſtate is granted, it is an Afignment of the Leaſe. And 


99: 1 if a Leſſee for Vears maketh a Leaſe for Life, the Leſſee for Life may 
1 Str. 405. 


= enjoy it for the Leſſor's Life, provided the Term of Years laſts ſo long. 


But if he gives Livery and Seiſin upon it, this ! is a Forfeiture of the Eſ- 
tate for Years, 
Jointenants, Tenants in Common, and Coparceners, may make Leaſes 


for Life, or Years, or at Will, of their own Parts; and theſe Leaſes 
will bind their Companions. Hg.” 


1 14 Ray. In ſome Caſes, ſuch Perſons as are not ſeiſed in Fee-fimple. nor able 
268. to derive Eſtates for Life or Years out of their own Eſtates, may lawfull 


make Leaſes for Life or Years, by ſpecial Power or Proviſo enadlitix 


them to make ſuch Leaſes, But then the Authority muſt be ſtrictly 
urſued. 


b$ Inſt, 44.2. There are b three Kinds of Perſons, that at this Day may make ab- 


ſolute Leaſes for Life, Lives or Years by ſeveral Statutes, who could 


not do ſo heretofore, (viz.) Tenant in Tail, Huſband and Ji Ve, one 
ſeiſed in Right of his Church. 


e laſt. 44.2, I. By e 32 H. 8. ch. 28. Any Perſon ſeiſed of an Eflate in Tail in bis 


45-b own Right 1s enabled by bis Leaſe for Lives or Years to bind the Iſſues in 


Tail. 


But not thoſe in Reverſion or Remainder, For if Tenant in Tail 
makes a ny warranted by the Marne, and dies without Iſſue, the 


Leaſe, 


ICS ** 
9 . q * Y h „ Y * 282 A 89 * * * - > * RN : 
"Y 4 2 N { * n GG ET C O OT ny IO LT II DIE 9s K _ 
b * RP FR 9 a GE I I Re Ge Ln a Se be. Ev Las! 1 r 5 . PEATIEAS od 32 3 I CER ue So OR . SN. ER q N 
d RGW 5 5 EEE ² •ͤ1UmAJ ee ne ee RE er SS de NT =) N N A PTT 9 L C o 22 8 S N F 3 OE Redd ot ne dr rs Tg RSG . ERIE 3 88 5 : b 
l ; ; e WES 2 ²˙ : TS %%% ³ AAA ot n= WE ĩ ͤ K 9 R o N * 5 * 5 F r rs OE Ne ART LO bog ro $I R$ St] MN CER TEE Os ode EI ri r . arts er „e e * 8 — . 5 
5 SN 8 ä N R A 3J%%%CCCCͥã ĩͤ fee en TR FOES GORE 2. R REES. 5 N N AE ED r N 2 SR N 3 1 Io LE] afar et F n EO a ONS gs ret Ly TR TIN EA Thad een FITS c 3 132 c * Cp 7 ; a , 
FE e 1 8 e 8 EEE Er PR En Pun ES SZ; PIES. IO TELE Fr EOS Fs C Des Bag . e r 'y e 8 . J . NEE bg” SO ATI? a r EE NETS. ed oi Tote WOES: e + B a 

* FVV R Ek 8 9. . 7;ͤĩÄ7[ Le Sat I I OTOL eat Toy CINE Vw ͤ T.. = % :::.. CC ne SE VE e r EET, EIS of er or Tbs / d EN a ALS Es oe WAL ET TH RY 0 ag ERS N . K , a 
83 r 7 — 3 4 => 3d OS DE IS S % Tg LG RIES ens te . e t , SANT LP CIS JJ ⁵ͤPA' . % ͤ .... £20 0 I” es tt Ces Fer EARL EE ß Wo EG OG, DR OF 22220 ͤ ONUS Revo agey e a n * * i 2 h 

2 ah nie S oe ͤ v n SFT CCC et Loy be A eta A BIRT % ᷣͤ ͤÄͤßĩ Rs EL BE ̃ ⁵vulllll o ˙ y ⁊ðͤ v ̃ ů ͤR:a EY OY % ͤ ͤTTVV bits 03} wo a IS 22 ˙ i-. . ]⁵˙ ] N 0 — N 


1 


A 


A G N N 
4 * oY NN 2 5 7 0 7 8 
ot EDGES EOS MENS an ret Seonkts'} N ; x 5 4 8 f Fa EIS os Net: <7 Ber $ ART 1 as Cad r Ha rd ek FOO LID EY ir ron io LI 1B SO "i 
ID =. A Fade = 33 e . e !.... d y £20 = ogy z oe ba Lap En oe 0 ae ENG ee 29 Ae Dn Io Ren Ie BCD OR Trot PAR Ee 2G 
= > ID J 5 KS e Te” & o Ke os * e n 79 r J* 288 — 2 9 A Iu + NN 1 ** r int At obet\ EIS . > Eg 1 564 88 „ Ire nd EE Pint x 8 2 e \ DP”; 9 * r r 3 A Fee 2 2 2 4 
z a ID At da oe nth LCD Rod an 0 ĩ Lond oa Dona re Ba BY IS, 7 EE agony ego . 33 TF S o ES a3 NN R 8 R ? ; 


Wet BE; on ets BI 
HS GT Let, Re Set 
DB ARS Sr] 8 


as Dean and Chapter, but are left to their Liberty to make Leaſes as 
before. And Sole Corporations (with a proper Confirmation) have till 
Leaſe, otherwiſe than he might have done before.] 
twenty-one. Years of Lands accuſtomably letten, reſerving the accuſtom- 48. b. 
three Vears, and bind their Succeſſors by it without Confirmation; ; but 
it is void by their Deaths, [See 13 El. ch. 10. poſt. 
Wi je, and of thoſe ſeiſed in Fee-ſimple in Right of their Churches, as 


CHAP. __ ; "Lows 7 England. 


Leaſe, as to ET in Rakes, or en is void. But if the Re- 
mainder be in the Tenant in Tail himſelf, and he makes a Leaſe for 
Years according to the Statute, or by Fine, this is 800d, and ſhall bind 
his own Remainder. 

2. By the ſame Statute any Hoſband and Wife, ' ſrifed of any Ehtate of 
Inheritance in Fee-ſimple, or Fee-tail, in Right of bis Wife or jointly with 
his Wite, are enabled to make Leaſes for Life, Lives, or ears, fo as 
to bind themſelves and their Iſue or Heirs. _ 

Provided, That all Leaſes made of Lands, being the . of the 
Wife, ſhall be made by tndenture in the Name of the Huſband and Wife, 
and that ſhe be made a Party to and ſeal the ſame ; and that the Rent ſhall 
be reſerved to Huſband and Wife, and the Heirs of the Wife, according 
tb her Eſtate of Inheritance therein; the Huſhand not to alien or diſcharge 
the Rent, or any Part thereof, longer than during the Coverture, unleſs it 


be by Fine levied by Huſband and Wife, 5 


No Fine, Feoffment, or other Act, done by the Huſband only, of the In- ' Inſt, 326. a; 


Heritance or Freehold of the Wife, ſhall make any Diſcontinuance, or pre- 1 


judice the Wife, or any other who is to enjoy it after her Deceaſe Fines : 125 22 
Tie by the Huſband and Wife only excepted. 

This Act ſhall not give Liberty to the Wife or her Heirs, to avoid any e | 
Leaſe hereafter to be made of the Wife's Inheritance by the Huſband and .|| 


Wife for twenty-one Years or under, whereupon the accuſtomable yearly 


Rent for W Years before is reſerved according to the Tenor Us this 
AZ. 
If the Leaſe is not warranted by the Sfatute, it is a good Leaſe 
againſt the Huſband, tho' not againſt the Wife. If it be an Eſtate- 
tail, the Huſband and Wife cannot bind him ind Reverſion, or Re- 6. 326, a: 


| 1 EN 


3. By the ſame Statute, Perions Sed in Fee-fi imple in Right of FIR - Burn Eccl. 


Churches, are enabled by their Leaſes for Life, Lives or Years fo bind 6 : 


per totum. 


Succeffors, [See 1 El. ch. 19. 13 El. ch. 10. poſt.] 
As Biſhop, Dean of his Cole Poſſeſſions, Archdeacon, Prebendaiy, with- 
out Confirmation of the Dean and Chapter. 
Eccleſiaſtical Corporations Aggregate of many, are not included here, 


(notwithſtanding this Act) the like liberty. [But fee 1 El. ch. 19. poſt.] 
[This Act ſhall not extend to enable any Parſon or Vicar, to make any 


a And therefore if Parſon or Vicar makes a Leaſe for three Lives, or a1 Infl. 44. b. : 


ed Rent, it muſt be confirmed by Patron and Ordinary. The Common 
People have a Notion, that a Parſon or Vicar may make a Leaſe for 


But to the making good ſuch Leaſes by Tenant in 7. ail, Huſband and 


Biſhops, &c. b Nine Things are to be obſerved. 1, The Leaſe muſt be“ b Lo 445 
3 by Deed indented. Therefore this Statute does not extend to * : 
bold Lands, which in their own Nature are demiſable only by Copy. 

It muſt be made to commence from the Day of the making thereof, 7 

if a Leaſe is made for twenty Years to begin at Michaelmas next, it is 


aid to be a good Leaſe, 3. If there be an old Leaſe in Being, it muſt be 4 


4 | | | abſolutely al 
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abſolutely (not conditionally) ſurrendered or expired within a Year after 
the making of the New. [See 18. El. ch. 11.] 4. It muſt be either for 
Lives (all wearing out together) or Years ; either one or the other; and 
not both, or a double Leaſe. 5. It muſt not exceed three Lives, or 
twenty-one Years, from the Day of the making it; but it may be for 
fewer Lives, or a ſhorter Term. If it is for twenty-two Fears, it is 
not only void for the Overplus, but for the whole. And if for ninety- 
nine Years determinable upon three Lives, it is alſo void. 6. It muſt 
be made of Lands or Tenements corporeal, out of which a Rent may be 
reſerved, and not out of incorporeal Things, or Things that lie in 
Grant, as Advowſons, Tithes, Fairs, Franchiſes, whereout a Rent can- 
not be reſerved. 7. It muſt be of Lands, or Tenements which have 
been moſt commonly letten (by one that was ſeiſed of the Inheritance) 

to Farm, or occupied by Farmers, by the Space of Cala Years next 

before the Leaſe made; ſo that if it was let for eleven Years, at one 
or ſeveral Times, within thoſe. twenty Years, it is. ſufficient ; for then 

they were moſt commonly letten by the Space of twenty Years. 8. There 
mult be reſerved yearly, during the whole Term, to the Leſſors, their 
Heirs or Succeſſors, ſo much yearly Rent or more, as hath been moſt ac- 
cuſtomably paid within twenty Years next before ſuch Leaſe made. 
' Fines, Heriots, or other caſual Services may be omitted. If the Rent 
| Was reſerved formerly at four ſeveral Days, and by the new Leaſe is re- 
| ſerved to be paid at one Day, it is good, if the whole Rent be reſerved 
5 yearly. 9. The Leaſe muſt not be made without Impeachment of 
= Waſte, 1 e. it muſt be ſo made as that the Lefſee may be puniſhable for 
135 Waſte. Therefore a Leaſe for Life, Remainder for Life, is not good, 
| . becauſe it is not diſpuniſhable for Waſte. [See 32 H. 8. ch. 28. at large]. 
1 The Statute of 32 H. 8. hath enlarged the Power of Biſhops, Deans, 
5 Archdeacons, Prebendaries. For by that Act they may make a Leaſe 
N | of Lands by Deed indented for twenty-one Years, or three Lives, with- 
out the Confirmation of the Dean and Chapter, provided they follow 
the Limitations in the Statute, This therefore was called the Enabling 
Statute, But becauſe the Statute ſtill ſuffered Biſhops, Deans, Arch- 
deacons, and Prebendaries with Confirmation of Dean and Chapter, 
Maſters and Fellows of any College, Maſter of an Hoſpital and his 
Bretheren, Parſon and Vicar with the Confirmation of the Patron and 
Ordinary, to make Leaſes for Life or Lives, or Years, without any Stint 
at the Common Law, they are diſabled or reftrained by ſubſequent Sta- 
tutes, to make any Eſtate or Conveyance, except Leaſes for three Lives, 
or twenty-one Years, with ſuch Proviſions and Limitations as in 32 H. 

4... are required. Far, VVV CR ST 
x Burr. 221, By 1 El. ch. 19. All Conveyances or Eflates made by any Archbiſhop, 
0 %% Biſhop, of any Manors, Lands, Tenements, or Hereditaments, belonging 
to his Archbilhoprick, or Biſhoprick, other than for the Term of twenty-one 
Years, or three Lives, from ſuch Time as any ſuch Grant or Aſſurance 
ſhall begin, whereupon the old accuſtomed yearly Rent or more ſhall be re- 
' ſerved, ſhall be utterly void. wir tho nt Ps 

So that the Confirmation of the Dean and Chapter cannot now 
make good the Leaſe'of an Archbiſhop or Biſhop for a longer Time, as 
at Common Law. But it may make good a concurrent Leaſe for 
twenty-one Years, from ſuch Time, Cc. For the Act is ſtill obſerved. 
10 Rep. 60, And if an Archbiſhop or Biſhop obſerves his Act, his Leaſe is good to 

11 2 5 bind a himſelf; but not to bind his Succe ſſors unleſs all the Limitations 


_ preſcribed 
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b "Thi 1 1 E,. is a Ses be, Vhereof' the Court will not ke bg Rep 2. 
Notice without” Pleading. eee 124 41 4 Rep. 76. 

By 13 EL ch. 10 Al Gifts, 67577 Ferffments, Taſer, beheben 

or Eftates,” Halle by any Mafter an Fellows f à College, Dean and 
Chap ter 7 2 Cathedral er Collegiate Church, Maſter of an Hoſpital, 
Parſon Viear, or any other having any Spiritual or Ecelefiaſtical Living, 
(other him for taventy-one Years, or three Lives, from the Time of making 
thereof,” and «bhereupon the tceuftomed yearly Rent, or more, ſhall be re- 
ſerved, an paydbtr yeaHy during the Term), yur be mee void, 5:99 14 
El. ch 11. and 18 5. ch. 11. Poft.] 

Theſe Words, or any other,” &c. coming aner Parlor" or Viear, Seeg 9. 
who are of an inferior Order, will not cortiprehend Biſhops, who are of Fn 
an Ordet Hat is 'fopdrior; + #5 NE „ „„ 

This At ſhall not male good any Leaſe or Grant nade by any College or 
Collegiate Church for more Nbrs an ye united 1 Leif of che vate Sta- 
zutes. [See 6 Anu. ch. 2 .] 

This Att ſhall not extend to any ＋ 195 fo be veal en a Seer of 
a former. Leaſe, or by reaſon of any Corenant or Condition contained in any. 
former Leaſe, ſo as the Leaſe to be made contains not more Years than the 
Reſidue of the Years. of the former ney” en = me ys ary RI _—_ 
ved. [But ſee 18 El. cb. 11. Po.! KL 24 

This is a publick Act, and concerns all th Gery. EY = 4 Rep 76. 

Note therefore, That all Eccleſiaſtical Perſons lader, (ole 0 or 

aggregate Corporations) are diſabled or reſtruined by theſe two laſt Sta- 
tutes, to. alienate their Lands by any Means whatſoever, or to make 
Leaſes for above twenty-one Years, o three Lives, with or without Con- 
firmation, (viz.) Archbiſnops and Biſhops; by 1 El. eb. 19. Maſters and 
Fellows of Colleges, Dean and Chapter of Cathedral or Collegiate 
Churches, Chapters where there are no Deans, Maſters of Hoſpitals and 
their Bretheren, Dean, Archdeacon, Prebendary, Parſon Vicar, and other 
Ecclefiaſtical Perſons, by 13 El. ch. 10. a which Act hath been always all Rep. 7 
conſtrued beneficially to prevent Evaſions againſt the true Meaning of it. 
Note, Parſons and Vicars had not their Powers enlarged by 32 H. 8. 
neither were they reſtrained till 13 El. but from thenceforth they are re- 
ſtrained from making any Leaſes or Grants, other than for twenty-one 
Years, or three Lives, with the Qualifications above-mentioned. And 
yet even ſuch Leaſes muſt be confirmed by the Patron and Ordinary, 
becauſe excepted in the enabling Act of 32 H. 8. and Iv they never 
could bind the Succeſſors without Confirmation. 

b But Biſhops; Deans, Archdeacons, ies may make Gude bt Toft, 44. 2. 
of ancient Offices," with the ancient Fees and no more, as before at 1 Burr. 221 
the Common Eaw; [but whether it be'a neceſſary. Office or not is no 0 6. 
ways material, e if it be an ancient one, that is before 1 El.] For theſe 6 
Grants are not within the Statute of 32 H. 8. nor reſtrained by 1 El. 5 Oro. 50, 
or 13 El. becauſe they are no Diminution of their Revenues. Vet to fall Abr 
bind their Succeſſors, 2h % Grants muſt be confirmed by the Dean and 154. 
Chapter, as before the Statute, becauſe they are Grants at Common Law. * 1 I's 
They may not grant any New Office, or add any, new Fees to old Offices. „ 
Neither may they grant their Offices otherwiſe than they have been 2. Biſhop of 
granted. And therefore, where the ancient Grants of the Office have been b . — 
to one, it cannot be now granted to two. And where the ancient Grants Term 30. 
have been to two jointly they may not be granted 1 in Remainder one after Geo. *: 


3X _ another 
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2 Hob. 269. 


* * 


n, neither may the Grant of theſe Offices be longer than for Life or 


Lives of the Grantees. And in Caſe any Grant is void, the Confirma- 
tion of the Dean and Chapter will not bg it good. 

By 14 El. ch. 1 1. 7% 13 El. ch. 10. ſhall not extend to Grants or 
Leaſes , Houſes ſituate in Cries, Bablgbr Corporattons, or Morket- 
Toons, er the Suburbs thereof ; or the Grounds appertaining to ſuch Houſes ; 


fo thut they be not tis Dioblling- Houfes- of ſuch Grantors or OS) nor 


bave abe ve ten Acres of Ground belonging to them. 

Provided, Ibat uo leaſe ſhall be made by Force of this AF i in Ridin, 
nor . without reſerving the "accuſtomed yearly Rent at leaſt; nor without 
Charging the: Leſſee with Reparations; nor for a longer Term than forty 
Years, Neither ' ſhall ſuch Houſes be alititaied wnleſs for Recompence s 
| Lands in Fre: ſi "ha, Y as e TR and of as great yearly 1 V alue, at 
ibi un M 503 cs 1 | 

This Statute gives n Power to Archbiſhops or Biſhops to let Houſes, 
otherwiſeithan according to 1 El. ch. 19. But tho! they are not included, 
it is a general Law, extending to all the reſt of the Clergy. | 

Theſe Leaſes of Houſes may commence in Futuro. But no Leaſes in 
Reverſion, or concurring Leaſes} can be made of them. 

And e divers Beis were made eng before the Expiration of 

former, 7 29 ba 

"H 18 El. EM 110 ” 'Leafes beveafier” to be As? h 5 «hb Perſons, as 
are mention'd in 13 El. ch. 10. of any their Lands or Tenements, whereof 
a former Leaſe for Years is in Being, not to be expired, ſurrendered, or 
ended within three' Years next after the Making of ſuch new Leaſe, ſhall 
be wid. And all Bonds and Covenants for renewing or making of any 
Leaſe contrary to this Add, or to 13 El. ch. 10. ſhall alſo be void. 2 But 


» Ventr. 246. ſuch Leaſes of Houſes as are within 14 El. ch. 11. are not made void 


by this Statute which refers only to 13 El. ch, 10, 
The 13 El. cb. 10. doth not (as hath been ſaid) extend to Biſhops 3 ; 
and therefore this Statute of 18 El. ch. 11, doth not extend to them. 
But doth extend to all others that have Spiritual or Ecclefiaſtical Livings. 


; 4 Rep. 120. b And this is a general Law, whereof the Court ought to take Notice as 


11 Rep. 75. 
76. 


well as of 13 El. ch. 10, 


By 43 El. ch. 9. All Judgments bad to the Manet that a Leaſe 
aal bs enjoyed contrary to 13 El. ch. 1c. 14 El. ch. 11. 18 El. ch. 
II. fhall be deemed void, as well as Bonds and Covenants, 

By 1 Ja. 1. ch. 3. All W e of Ar coviſhops and Biſhops Lands to the 
King ſhall be void. 

Maſters and Fellows of Colleges, and all others having Eccleſiaſticat 
_ Livings, were before reſtrained by 13 El. ch. 10. 

Now obſerve upon all theſe Statutes in Relation to Eccleſiaſtical 


<1 Inſt. 44. b. Perſons. 3. © That neither of the reſtraining or diſabling Statutes of 1 


15.4 & b. 


El. and 13 Ei. do in any Sort alter or change the enabling Statute of 32 
H. 8. 2. That Leaſes made according to the Exception in 1 El. or in 
13 El. and not warranted by 32 H. 8. (if they are made by a Biſhop, 
Dean, Archdeacon, or any ſole Corporation), muſt be confirmed by Dean 
and Chapter, or in the Caſe of Parſon or Vicar, by Patron and Ordinary. 

Aggregate Corporations did never want any Confirmation, 
Therefore to explain this Matter ; wh 
If a Biſbop makes a Leaſe for one and twenty Vears, and all thoſe 
Years are ſpent, ſaving three or more (for the Number of Years to come 
is not material, the 18. El. not extending to Biſhops) yet he may make 
a new Leaſe to another for twenty-one Years, to begin rom the Making 
2 according 


f . 
> — — —— —— 
WET 


CHAP. 3. "Laws of England. 


according to the Excentian of hy Statute; and this concurrent Leaſe is 
good, as well upon the Exception ia 1 El. in the Caſe of Biſhops, as 
upon 13 El. which extends to Spiritual and Eccleſiaſtical Corporations 
aggregate of many, as Deans and Chapters, which 32 H. 8. did not. 


and Chapter; it not being warranted by 32 H. 8. Biſhop cannot 
make a concurrent Leaſe for Life or Lives, but only a concurrent Leafs 
for Years upon a Leaſe for Vears. e N 

[Note, the Exception in 1 El. is different from: 13 El. and 32 
H. 8. for in 1 El. the Words are for the Term of twenty-one. Years from fuch 
Time as the Grant ur Aſſurance Shall begin, (not be given or made, as it is 


miſprinted in C. Lit. 44.6.) and in 13 El. it is from the Time N ma- 
king, and 32 H. 8. from the Day of making. 

Though the Statutes of 1 and 1 3 El. do not appoint the Leatd: to be 
made in Writing, or. by Deed indented, yet it muſt therein, and in the 
other Properties before mentioned, be made "ad to the Pattern of 

32 H. 8. (the concurrent Leaſe only excepted). 


is more general than that of 32 H. 8. and no Proviſion made for Im- 
peachment of Waſte, yet ay the Pattern of 32 H. 8. be followed. 


Leaſes for three Lives, and twenty-one Years, without Saying, or Under, 
according to thoſe Acts) ſhall be utterly void ; yet Grants or Leaſes *, 
for a ſhorter Time are good. And Grants and Leaſes, not warranted by 


tion; or if an aggregate Corporation, ſo long as the. Dean, or other 
Head of the Corporation remains. For the Statutes were made and in- 
tended for the Benefit of the Succeſſor. Therefore they may be good 


long as they continue in their Places. But of theſe Leaſes we muſt un- 
derſtand it thus Leaſes by Biſhops, not according to 32 H. 8. are 


dary, Parſon, or Vicar makes a Leaſe for Tears, it is void by Death, if it 
be not made according to the Statutes. Otherwiſe it is of a Leaſe for 


Statutes ſay, that the Leaſes ſhall be yoid. 


nution of the Revenues of the Biſhoprick, &c. which ſhould maintain 
the Succeſſor, * there the Deprivation, or Tranſlation of the Biſhop, 
Sc. is all one with his Death. And the like doth hold in Caſe of Re- 
ſignation. 

Upon the whole Matter it appears, I, That Au and Biſhops 
may make Leaſes for twenty-one Years, or for one, two, or three Lives, 
with the Qualifications above-mention'd, without any Confirmation. 
And they may make concurrent Leaſes for twenty-one Years upon 


a at — * 
6 ” 


—_—_— 


* Omne majus includit minus. Cui licet gud maus, non coves quod minus w of client. 4 Rep. 


23. 5 Rep. 115. 9 Rep. 49. 
Omne majus trahit ad ſe minus. 6 Rep. 43. 


Nuod licitum eft pro minore, et pro majare licitum eſt. 8 Rep. 41. 


be 


And tho” by 1 and 13 El. all Grants and Leaſes made (other thin 


Where a Biſhop, &c. makes a Leaſe, which may md: to the Dani 


But the concurrent Leaſe of the Biſhop muſt be confirmed by the Dean 


Tho' the Exception in 1 and 13 El. concerning the edna Rent 


3 op. 6. 


„ 3Rep. 59, 60; 
thoſe Acts, are good againſt the Leſſor himſelf, if he is a ſole Corpora- 
againſt the Leſſors themſelves, ſo long as the Leſſors live; or at leaſt ſo 


watdable, tho confirmed by Dean and Chapter. And ſo of a Dean and 
Chapter, after the Death of the Dean: But if an Archdeacon, Preben- 


Life; for that is only voidable, & fic de ſimilibus: eee the 


21 Inſt. 329 a. 
10 Rep. 62. 


Leaſes for twenty-one Years from the Making, with Confirmation of 
| Dean and Chapter, and with ſuch Qpalihcations as aforeſaid ; tho there 


Ann Inſtitute of th Bock II. 


be above three Veats in Being of the old Leaſe at the Time of Making 


the new. But if they are not confirmed, they muſt follow the Direc- 
tions of 32 H. 8. 2. Deans, Archdeacons, Prebendaries, Heads and 
Fellows of Colleges, Maſters * of Hoſpitals, Cathedral or Collegiate 
Churches, Parſons, and Vicars, may make Leaſes for twenty-one Years, 
or any leſſer Number of Years, or one, two, or three Lives in F oſſeſſion, 


„ Str 1201. according to the Qualifications abowe.mentioched, and concurrent Leaſes a, 


b Inſt. 45. b 


az 2. voidable, ſome void. 
1. Some are good at the Common Law, as thoſe made by Tenant in 


See p. 182. 
ante. 


166. 


with Confirmation, if they are made within three Years of the Determin- 
ation of the former Term ; Biſhops in this Caſe having the Advantage. 


When I ſay with Confirmation) Spiritual and Eccleſiaſtical Corporations 


. of many are not to be underſtood, as before obſerved. 
There are other Statutes concerning Leaſes fit to be known, There- 
fore ſee 33 H. 8. cb. 27. and of Corporations, B. 1. ch. 8. 14 El. eb. 20. 
Concerning the Leaſes of the Benefices of Incumbents that are abſent 
from their Benifices above eighty Days in one Year. 18 El. cb. b. 


Concerning a Third Part of the Rent to be reſerved in Wheat and Malt 


upon College-Leaſes. 1 W. & M. Sef. 1. ch. 16. Concerning Leaſes 
made Bond Fide and for good and valuable Conſideration by Perſons 
ſimoniacally promoted; and 12 Ann. St. 1. ch. 4. Concerning Leaſes of 
Commons incloſed in the Ve-Riding of the County of Yor, for endow- 
ing poor Vicarages and Chapelries. And 1 An. Sef}. 1. <. 


Leaſes of Crown Lands. And 5 Geo. 3. c. 17. As to Leaſes of Tithes, 
Tos E; 


4. How may Leaſes be avoided. 
b Leaſes for Lives or Years a are of ob N atures. 


Fee- ſimple, notwithſtanding they are for longer Time than three Lives, 
or one and twenty Years; ſome good by Act of Parliament, as Leaſes 
made by Tenant in Tail; by a Man ſeiſed in Fee- ſimple or Fee-tail of 
Land in _ Right of his 1; fe together with his Wife; by a Biſbop ſole 
ſeiſed in Fee without his Chapter; who now by Deed THIN may make 
Leaſes for twenty-one Years or three Lives, as by 32 H. 8. ch. 28. is 


limited, All which were voidable at Common Law, tho? now made 
good by Statute. | 


2. Some are voidable at 8 Law, ier the Death of Leiter, as Aer | 


the Death of Tenant in Tail, or Biſhop, or after the Death of the Huſ- 
band if they are not warranted by 32 H. 8. ch. 28. Some voidable b 


= 
| Statute, as by a Biſhop, tho' confirmed by Dean apd Chapter, if not 


And ſo of a Dean and Chapter after the Death 
of the Dean, Some voidable ar Times by the Leſſor himſelf, or his 


warranted by 32 H. 8. 


Heirs, as in the Caſe of Infancy. 


Some Leaſes are void in futuro; as if a Tenant in Tail 1 a 
1 for Vears, and dies without Iſſue, it is void as to them in Re- 
mainder or Reverſion, tho' made according to 32 H. 8. 


If a Prebendary, Parſon, or Vicar makes a Leaſe for Vears, it will be 


void by his Death, if-it is not according to the Statutzs, Otherwiſe it is 
of a Leaſe for Life; for that is voidable by Entry; and ſo it is in like 
Caſes. Some Leaſes are void in Præſenti; as if one makes a Leaſe for 
ſo many Years as he ſhall Live. This is preſently void for the Incer- 


ei Ld; Ray. fainty. So if one makes a Leaſe for Life without Livery of Seiſin. un- 


leſs made by virtue of a Power, [Sce of Surrenders Infra.] 
9. Of Leaſe and Releaſe. 


I have 


7. As to 5 


Some are good, ſome 


2 


= 


bu 8 


=» 


= 
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-- have ſhewn before what is a Leaſe. Therefore now, 1. What 
is a Releaſe, and how divided. 2. Who may mate Releaſes or take 
them, 3. What Things may be releaſed. 4. How Releaſes ſhall be con- 
Arued. 5. What is. the Gohveyance by Law and Releaſe.” 6. Of Ac- 
quittances. 55 

1. « Releaſe (Relaxatis) 1 is a Deed or olives. whereby a Man doth 
give or diſcharge the Right or Action, which he hath or claimeth 
againſt another out of or in his Land, Sc. b It is uſually made by the 
Words, Remiſe, releaſe, and for ever qurt claim, ot by other Words to 
the ſame | urpoſe. He that releaſcth is the e and he, to whom 
the Releaſe is made, the Relraſce. 

They are of © 7499. Sorts (viz.) A Releaſe as to Lands, Goods, and 
Chattels; and a Releaſe of A&rons , whether real, ra or mixt: 
For I ſaid, it was a Diſcharge of a Right or Action. 1 


Releaſes alſo are either“ expreſs or implied. An expreſs Releaſe js * 


the Act of the Party releaſing, and is by Deed. An Implied Releaſe is 
that which the Law makes, and is ſometimes by Writing, and ſome- 


2Black, Com. 


339. 
She p. 


Touchſt. ch. | 


19 
Of a Releaſe, 


a Terms of 
the Law. v 
Releaſe. 
Noy's Max. 
74- 

> Lit. 445. 
1Inſt. 264. b. 
2 Roll. Abr. 
Tos. 
c Lit. 492. 


1 Tuſt, 264, 


c. 4. poſt. 
©1Inſt. 264 b. 


times without Writing. When an Obligee or Creditor makes the Obli- 


gor or Debtor his Executor, who accepts thereof, this is a Releaſe in 
Law by Writing. But *if an Obligor is made e Adminiſtrator of the 
Goods and Chattels of the Obligee, this is no Releaſe in Law. And 
when he is made Executor, tho' 'tis a Releaſe in Law of the Action; 
yet the Duty remains, and it ſhall be Aſſets in his Hands. * If a Feme , 
Obligee or Creditor takes the Obligor or Debtor to Huſband, this is aRe- 


lleaſe in Law without Writing, Is unleſs it be a Marriage Bond which is to 


take Effect after the Huſband's Deceaſe by way of Proviſion for the 
Wife.] But if a Feme Executrix takes the Debtor to Huſband, this 
is no Releaſe in Law; for that would be a Wrong to the Dead. A Re- 


leaſe in Law ſhall be expounded more len, than a Releaſe in 


Deed. 

n Releaſes either enure, 1. By way 500 5 an Eſtate ; being 
made by a Reverſioner to a Leſſee in Privity with enlarging Words, 2. 
By way of Mitter lo Eſtate, or transferring it; as if one Jointenant or 
Parcener releaſe to another. This muſt be between Privies. 3. By 7 
way of Mitter le Droit, which transfets the Right of the Releaſor to 
the Releaſee; as when Diſſeiſee releaſes to Diſſeiſor, and makes his 
Eſtate rightful, which was wrongful. Here a Releaſe of a bare Right 
for an Hour, 1s as good as if it were made to the other and his 
Heirs. It is not requiſite that there ſhould be any Privity between the 


0 8 Rep. 1 36. 


1 Inſt. 264. b. 


8 Rep. 135. 


s See p. 60. 
&C, ante. 
1 Ld. Ray. 


515. 


Li, 30e. 
306, &c. 4657 
1 Inſt, 193. b, 


273. b. 27 f. a. 


79 b. 280. a. 


Parties to ſuch Releaſe. 4. By way of Extinguiſhment only, againſt all 
Perſons, when the Releaſee cannot have the Thing releaſed. As when 
the Lord releaſeth his Seigniory to his Tenant. of the Land, or when the 


Grantee of a Rent-charge, or of a Common, releaſes to the Tenant of 
the Land the Rent-charge or Common. 'For one Man cannot be Lord 
and Tenant, he cannot have Land and Rent, nor Land and Common of 
Paſture out of the ſame Land. e 
A Releaſe is of more Force in Law than Qonfiridation.: But note, 
That if a Charge or Duty grows by Record, the Releaſe muſt be ypon 
Record. If by Deed, the Releaſe. muſt be by Deed. 
2. Who may make Releaſes, or take them. 
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267. a. 


266 An Inflirute of the Book I}. 


: As a Man may. relea/e any Debt or Duty due to himſelf, ſo a * 
may releaſe any Thing or any Wrong due or done to his Jife before or 
« Rep 27. after Marriage. And if the Wife is Executrix to another, the Huſ- 
band may releaſe any Debt or Duty due to the Teſtator, but the Feme Ex- 
ecutrix cannot to the Prejudice of her Huſband. Regularly the Releaſe 
of an Infant is void; but an Infant Executor may releaſe a Debt dul 


paid to him as Executor: Tho' if he releaſes that which he doth not 


a 5 Rep 28. receive, the Releaſe is void. An Executor before ® Probate of the Will, 


{x 55 b. may releaſe a Debt or Duty due to the Teſtator, becauſe he hath an abſo- 


lute Iatereſt in the Debt in him. And tho' he cannot have an Action be- 


fore Probate, yet he may releaſe an Action. If one releaſeth, and then 
taketh Adminiſtration, this Releaſe ſhall not bar him: For he had no 
dad 200, b. Right of Action, at the Time of the Releaſe, One Tenant in b Common 
cannot releaſe to the other, becauſe the Freehold is ſeveral. 
«Lit. 445, It is to be obſerved, that no © Right paſſeth by a Releaſe, but the 
147, 4, Right which the Releaſor had at the Time of the Releaſe made. If he 
be 8 TY had no Right, the Releaſe is void. 
a. & b. 266. a. If he, to whom a Releaſe is made, hath nothing in the Lands, that 
Releaſe is alſo void. 

It behoveth him, to whom the 1 is made, that ha bath ate 
the Poſſeſſion or a Freehold in the Lands in Deed or in Law, or a Re- 
verſion, or Remainder in Fee- ſimple, Fee- tail, or for Life, at the Time 
of the Releaſe made; or elſe he cannot take the Releaſe. 

| „As to the 7. bings that may, or may not, be releaſed. 
 Suppoſiog a Right in the Releaſor, and that the Releaſce hath ſomes 


4 1 tuft. 264. thiog in them, Lands, Tenements, and Hereditaments may be given and 


255 b transferred by way of Releaſe, and all Rights therein may be given and 
265.3. 270. 


kg? £4 diſcharged by it. A Releaſe by a Leſſor to his Leſſee for Years or at Will, 


Lit. 450, Having entered by Force of ſuch Leaſe, is good in Reſpect of the Privity 
| 460, ce. betwixt them; therefore not to a Tenant at Sufferance. A Releaſe to a 


Leſſee for Years i in Futuro, or before Entry, (tho' it may extinguiſh the 
Rent reſerved) yet it cannot enlarge his Eſtate for want of Poſſeſſion. If 
a next Avoidance is granted to two, one may releaſe to the other, before 


the Church is void, but not afterwards, for it is then (as it were) but a 


Thing in Action. Rights and Titles to Code and Chattles, Actions real, 

i Rer. perſonal, and mix'd, may be releaſed, * Alſo Conditions annexed to Eſ- 
2 Rep. 51. tates, Powers of Revocation of Uſes, Warranties, Covenants (even before 
5 ms they are broken by a Releaſe of all Covenants ) Services, Rents, Commons, 
1 Taft. 237. & guiſhed, and determined by a Releaſe to the Tenant of the Land. A 
265.b.274.d. Condition cannot be releaſed upon Condition; but the Releaſe will be 
good, and the Condition void. Pqſſibilities of enjoying Land, (if they are 

not remote and uncertain, but near and common Poffibilities) may be re- 

leaſed to him that hath the preſent Eſtate of the Land. Mere Poſſibi- 

10 Rep. cx, Iities cannot be releaſed. Debts, " Legacies by a Releaſe of a Legacy, 
5 and other Duties, may be releaſed before or after they become due. A 
1 Roll. Abr. Man cannot releaſe a. 5 perſonal Thing, as an Obligation, upon a Con- 


0 2,939 dition ſubſequent, 3 a, perſonal Thing, once ſuſpended is * 


tinguiched for ever. Neither can one releaſe a bare Ae. 
4. Of the Conſtruction of Releaſes. 


Where divers Perſons join in an Action, to recover any perſonal 


Thing of which they are to have the joint Benefit or Intereſt (where 


the 


and 2 * Profits to be taken out of Lands may be diſcharged, extin- 
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Crap. 3. Laws of England. | 8 | = 267 


and Cauſes of Action. So of Cortroverfies and Debates, And if I ams 


dd tC p 1 r 88 


y * - . 4 FO 


the Law does not 9 them to join) there the Releaſe of ® one Of 6 Rep. 25. 
them ſhall bar all the Reſt, [See 23 H. 8. ch. 3.] And where there 1185 AT: 
are two Plaintiffs in Debt, Treſpaſs, Cc. and one of them alone 55 8 
doth releaſe to the Defendant ; this is alſo a Bar to the other Plaintiff. ' 8 5 648, 
So if an Obligation be made to two, and one does releaſe, this is a Diſ- 

charge with reſpe& to the other. Where there are two Executors, and 


one alone doth releaſe a Debt due to the Teſtator before Judgment, this 


will bar the other Executor; but not if the Releaſe is after Judgment. 


A Releaſe of an Action by one a Churchwarden is not good, neither can «i Dany, Abr. 
both of them releaſe to the Prejudice of the Church. d A. Releaſe by 718 : 
the Huſband of his Wife's Suit in the Eccleſiaſtical Court for Defama- 3 * *** 
tion, is a good Releaſe as to the Coſts; but not as to the Defamation. 

For the Court may give Sentence that the Defendant ſhall give a corporal 
Satisfaction by Penance and Submiſſion ; which the Huſband cannot 

releaſe. '!- *: 

On the other Hand for the Benefit of a Defendant. A Releaſe inde 

to the Tenant in Tail, or Tenant for Life, of the Right of the Land, 


ſhall enure to him that hath the © Remainder or Reverſion. And fo e Lit. 452, 


Converſo. If d tuo are bound jointly and ſeverally in an Obligation or 453. 


b. 
Bond, or other Specialty to one, and the Obligee or Creditor releaſes to 3 11 _ i 4. 


one of them, this ſhall diſcharge the other. And he ſhall not be re- 3 Inf. 239. 


lieved in Equity againſt the other thro' Ignorance of the Law. [See 10 | nol = 
An. ch. 15. Concerning Partners of a Bankrupt, &c.] But a Releaſe z, : 


from the King to one, ſhall not enure to the other. And if two commit 


a Treſpaſs, a Releaſe to one of them ſhall diſcharge the other, 
A Releaſe of all Manner of Actions diſcharges all real, perſonal, and Tz. FEY 
mix'd Actions, and bars an Appeal. But a Releaſe of all Adions real 497, 50. 


and perſonal is no Bar in an Appeal of Death, For ſuch a Releaſe ' _ $75 Þ 
bars only civil Actions. A Releaſe of all Actions real, Releaſes mix'd 3, B. 


287. b. 
Actions; and ſo does a Releaſe of all perſonal Attions. In a Releaſe 4 Rep: 63. 


of all Actions, Cauſes of Action are releaſed. But within a Submiſſion ! Rep. 82. 


of all Actions to Arbitrament, Cauſes of Action are not contained. He 


that hath Right of Entry may enter, tho' he hath releaſed all Actions f; see B 4: 
and if one takes away my Goods, I may take them out of his Poſ. ch 4-polt. 


ſeſſion ; tho' I have releaſed all Actions. And if a Man releaſeth all 
Actions, he releaſeth all Actions which he hath as ? Executor, as well as 22 Roll. Abr. 


others which he hath in his own Right. A.] A Releaſe of all Actions 404. 


will not diſcharge Executions, or bar one to take out Execution. But , by 


a Releaſe of all Suits will be a Bar to an Execution, except in the Caſe 2 TI oy 


of the King. A Releaſe of all Actions will not diſcharge any Thing, 306. 


for which the Releaſor had o Cauſe of Action at the Time of the Re- * 


507 


leaſe made. But Money on Bond to be paid at a future Day may be s Rep. 15, 


releaſed by the Obligee ; becauſe the Right of Action was in him be- 5. 73. 


I Inſt, 289. 2, 


fore; Yet Rent payable at a future Day cannot be diſcharged by a Re- 291. a. 


leaſe of all Actions; nor an Annuity. But one may releaſe the Rent for i Lit. 512, 


Annuity before the Day, by ſpecial Words. It will releaſe the Arrears f * 292; b. 
due before the making of the Releaſe, 8 Rep. 153. 


| A Releaſe of all* 24arrels amounts only to a Releaſe of all Actions 8 
Rep. 153. 
diſpoſſeſſed of my Goods, and I releaſe all Quarrels, I may take my 


Goods again as aforeſaid ; for ſuch a Releaſe does not bar my * » , rep. 63. 


Right. _—_ | | II Rep. 82. 
2 A Releaſe 
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e 232 a. Bye Releaſe of alf f Cena, K Cor "Goveriahit dot broken thi be re⸗ 


eee 8 21 aft 221 


f rRep 112. ted, 48 mentioned before. i 8 800 


2 5.4 155 A Releaſe of alls Demand; or Clans i the beſt” Releaſe: of all, and 


10 Rep. 51. che moſt effectual Word to bar Actis ts, A ppeals, Riglts df Entry into 
aft. -201.b. Eands;: Titles” Conditions, before they Pe bebe . u} or after, Cove 


s Lit 508. 


i Ia 291,b, venants broken, Rents even beforę the Day of Payment, Commons; 


«5 Rep. Ji. Debts, Duties, Obligations, Coitrct6; 3 Recopriivariets,” Statutes, Jullg- 


8 Rep. 153, ments, Execurions, Annvities and re of Anhuitits and Rents; 


1 1, gg. Eſtovers, But by a Neleaſe of all Demands, à mere“ Poſibility is not 
3 Lev. 254. releaſed, not a Covenant before it is broken; for there is yet nothing to 


1 * demand. Neither is*a Releaſe of all Deniandss L Diſcharge of a Li 


n 5 Rep. 70, due or payable at à future Day, nor if a Par lon doth releaſe all Demands 


7. _ 'Parithioner in his Lands doth it“ refeaſe-the * Niibes;; for they are 
1 29 nor Things ifluing. out of Lands, but a ſpiritual Duty. Te that hath 


Li. 748. ' Surety of the Peace cannot releaſe it by any Words, for the Offender is 
415 Rep. 51, beund to keep the Peace with reſpect to all the King 's Subjects. A 
4 Ceo. 216, Releaſe of all Demands is no Bar in Writ of Error oh reverſe an Out» 


814. lawry; for it doth not extend to ſuch Writs, Where nothing 18 demanded 


! 2 Roll, Abr. either in Fact or in Law. But in ſuch Caſe a Releaſe of a Writ of 


8 Rep. 152 52, Error is a good Plea. u If theKing releaſeth off! Demands, "a Right'of 
154: 8 Inheritance ſhalt- not be releaſed: 1 n a - NC 
0 3 42 A Releaſe of an Action or a Right cannot befor * a Time. It wilkerute 
1 Inſt. 274 2. for ever, if it be made but for in Hou. Wiel al 


Id. Rey. Where there are general Words only in A "Releaſe; they ſhall be 


* hg taken moſt ſtrongly againſt the Releaſor; büt where there is a particular 


Recital or ſpecial Words preceding the general Words, the generat Words 
hall be thereby reſtr ained or qualified⸗ Ff 

T hus Releaſes ſhall be conſtrued, and the Words of a Releaſe. applied, 

What is a Conveyance by Leaſe and Releaſe Pee ESE 

A Releaſe here i is a Conveyance of one's Intereft or Right, which he 
hand in a Thing, to another that hath the Poſſefſion thereof. For firſt 
you muſt execute a Leaſe or a Bargain and Sale for fix Months, a Year, 
Sc. to the Intent that by Vittue theteof the Leſſee may de in actuai 
Poſſeſſion of the Lands intended to be releafed' to him. And then the 
Leſſee by Virtue of the Statute of 27 H. 8; ch. 10. For transferring Uſes 
into Poſſeſſion, is enabled to take a Grant or Releaſe of the Reverſion and 
Inheritance of che ſaid Lands to the Uſe of himſelf and his Heirs for 


"ever; > 


— 
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— 


ever, Which is chen accgrdingly dope, reciting the ſaid Leal and de- 
claring the ſes. a A Reſervation of a Pepper-Corn is ſufficient to raiſe *? Ventr. 35. 
an Uſe, and to make the Leſſee capable of a Releaſe, 
This is become a very common Conveyance, (vi .) To paſs Lands 

' }\»®.z3 } VY - | FT © 3 : 

by way of Leaſe and Releaſe. It amounteth to a F offment, the Uſe 
drawing, after it the Foſſeſſion, and {op lying the Place of Livery. of 
Seiſin. ¶ The Execution of the Uſe raiſed by the Bargain and Sale for a 


Year, ſupplies the Want of an actual Entry of the, Leſſee. See of Con- 


* 1x 


- 


6. An Acquittance,is a Sort.of Releaſe, and is a Diſcharge in Wri- » Tem of 
- ought to be paid or done. As if one is bound to pay Money upon. an 4 
Obligation, or Rent reſerved upon a Leaſe, and the Party to whom it Wr“ 
is due, upon Receipt thereof gives a Writing uuder his Hand witneſſing 
that he is paid. This is ſuch a Diſcharge in Law, that he cannot de- 
mand and recover the Sum or Duty again, if the Acquittance is ſhewed. 
An Acquittance without Seal is only an Evidence or Proof of Payment, 
but not pleadable, becauſe no Deed. © Litere Acguietantiæ do fignify a 1 Inſt. 5244 
Deed of Acquittance. 5 5 A 
The Obligor is not bound to pay Money upon a ſingle Bond, unleſs 
the Obligee will make him an Acquittance. Nor is he bound to pay it 
betore he hath the Acquittance. And in this Caſe the Obligor may 
c..npel the Obligee to make him an Acquittance. . And ſo it is of a 
Statute-Merchant. But otherwiſe it is in Caſe of an Obligation with a 
Condition; for there one may aver Payment. And now alſo 
By 4 An. ch. 16. If an Aion of Debt is brought upon a fingle Bill, i 
the. Defendant hath paid the Money due upon ſuch Bill, ſuch Payment may 
be leaded in Bar of ſuch Aci. eee eee 
If a Rent is behind twenty Years, and the Landlord makes an Ac- a . luft. 353. . 
quittance for the laſt that is due, all the reſt are preſumed to be paid; and 3 Rep 65. 
tue Law will admit no Proof againſt this Preſumption. + > Nes Max. 
If one hath a Debt upon Bond, and upon Book for Wares from the 
| ſame Perſon, the Manner of Tender and of the Payment ſhall be directed, 
by © him who maketh the Tender or Payment, and not by him who e; Rep. 117. 
accepteth of it; and the Acquittance ought to be given accordingly, * Cr. 63. 
[Tais is, when the Debtor at the Time of Payment declares, on what 
Account he makes the Payment; otherwiſe the Party receiving the Mo- 
ney may apply it to any juſt Account] ]. . 


If one acknowledges himſelf to be fatisfied by Deed, it is a good Plea 
in Bar, without any Thing received. But an Acquittance without a Seal, 
is only Evidence of Satisfation, as hath been ſaid. TOY TY 


' 10. 8A Deed of Confirmation is a Conveyance of an Eſtate or Right «18 294.b. 
in being, by him that hath a larger or better Eſtate in the Thing granted 2Black. Com. 
than the Tenant ; whereby a voidable Eſtate is corroborated, made ſure 3555 + hy 
g : IN. p. Touc 
and unavoidable ; or whereby a particular Eſtate is increaſed. A Con- ch. 18. 
firmation thereof may make a voidable Eſtate good, but cannot work Of s Confr- 
upon an Eſtate, that is void either in Law, or determined by expreſs Con- . 
dition or Limitation. It is made by theſe Words, (viz.) * ratify, ap= .. 
prove, confirm, &c, He thit confirms muſt be in Poſſeſſion of the Eftate * N 
or Right ; and he alſo muſt be in Poſſeſſion, to whom the Confirmation 
1s made... | | | | | 
A Confirmation is almoſt of the Nature of a Releaſe. WJ 
= I. He 


19 1 
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le that takes the Confirmation is the can. ain he of whom it 
js: made, the Comer. ce e e IEP! n 


„ last. 295 b. Confirmations are » expreſs or lit. Bxprefi, as 57 ce Words ra- | 


301. b. thy, "approve, and cum. Vnpken, by Laus as by the Words have 


given and granted," have demiſed, which in ſoſne Lues ſhalt enure to the 


F confirmed? © 0 ome por 
© 9 Rope th: 71 Every Confirmation is perfetting, incriafang, "OF. e F. N 
1 Int. 295. b ' fling ,;'as when one makes un Eſtate abſofute that Was conditional. In- 


cregſing, as when an Eſtate at Will is increaſed for. Years, or'an Eſtate for 


Years ihcreaſed for Life. Dianniſbing, as where a Landlord, confirmeth 


the Eſtate of his Tenant," to hold byteſs Rent. 3 


„Wels In à Deed of Conffr mation it is proper” to d recite in the Premiſſes the 
Symb. 1. pt. Eſtate of the Tenant; Which is to be confirmed, and alfo the Eftate of 


9457. him that is do confirm; and 4 expreſs: the Confideration thereof, 1f there 


| 18 any. ene ener e en ng 
«1 lad 30 b. If ſome Caſes the Oonfit mation of ab third Perſons; is needful, to per- 
1 fect the Grants of others, as the Gragts and Leaſes of a Biſhop (not war- 


ranted by 32 H. 8. ch. 28. and other Statutes) muſt be confirmed by the 
F * 4% Dean and Chapter ot Chapters; IT .of a f Dean of his ſole Poſſeſſions by the 
1 Roll. Abr. Chapter; arid by the 8 Bihop; of a Adonative Dean, by the King and 


478. Chapter; of an Archdeacon or Prrbendary, by the Biſhop, Dean and Chap: 
D . ter. If the King is Patron of à Prebend, then it muſt be with the Con- 


ſon's Counſ. firmation of the ing, n and Chapter ; Grants and Leaſes of a Par- 


Part 1. ch. 10. ih tor” Vicar; to bind bis Sticceſſots, muſt be "With the Confirmation of 


v ilnſt 300.b, Patron and Ordinary. Bat if the Ordinary or Biſhop is Patron, the 


329-2 Dean and Chapter alſo muſt confitm. The Patron muſt conſent to the 
Grant of ſole Corporations, that have not the abſolute Fee in them. But 

the Patron muſt have the Fee- ſimple of t e Advowſon; other wife the 

Con mation is good only during the Patron's Eſtate. If the eb p 

AN CE Nati de, the Confirmation is to be by the Patron only). * 
' Rep. 8i. If a Prebendary or Parſon! makes a Leaſe for twenty Years, and the 
1 Inſt, 297.2. Leaſe, Demiſe, or Eftate is confirmed for ten Years, this is a good Con- 


firmation for the Whole; and the Addition or Parcel of the Term is re- 


pugnant when the whole was confirmed” before, by confirming the 
Leaſe, Demiſe, or Eſtate generally. But if the Land had been confirm- 
ed to the Leffee for ten Years, or for any other Part of the Term, it 


- 


Bad been good for the ten Vears, or Part of the Term only; for 


then there would be no Repugnancy. So may a Confirmation be of 


Part of the Land, or of a leſs Number of Acres, than were granted. 
So if Tenant for Life makes'a Leaſe for a hundred Years, the Leſſor of 


Tenant for Life may confirm, either for Part of the Term, or for Part 


of the Land, if he hath not before confirmed the Leafe ; but an Eſtate of 


 Preebold- cannot be confirm'd for Part of the Eſtate ; for that the Eſtate is 


entire, and not ſeveral as Years are 


Dyer 282. Mie; If a Biſhop hath two wor egg both mul confirm his Grants 
1 Inſt. 301. a. or Leaſes, of elſe his Succeſſor may a 


54 29. muſt be made in the Life of the Biſhop and of the Grantees. 
* Alſo if Tenant for Life grants a Rent-Charge to one and his Heirs, 


lit 520. A b fhird Perſon, (v12.) he in the Reverſion muſt confirm it; e 
_ 1Ink, 301. a. jt is good only for the Life of Tenant for Life. 


«tit: 5 e There are eig/t ſeveral Diverſities betwixt a Confirmation Ad a Re- 
517, &c. leaſe ; and there are eight different Caſes, wherein a Confirmation and a 


. be Releaſe have like Operation in Law. But many of the Curioſities of 


3 ſome 


2 . 
N e 


n 


ond them. And this Confirmation 
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not afterwards ſue the. Leſſee for the Rent due after,,the Aſſignment. 


ſuch Aſſignment s.] 


aſſigzueth his Term, the Leſſor may re-enter; the Leſſee alfigneth, and 234. 


— A A 


CHAP. 3. Trude England. eee 


ſome Kinds of Confirmatioris and Releaſes ate ſup bund hee to 
Ules, by . and rl ie Deed and 50 hy Leaſe and Re- 
leaſe. 10 ike | | | 

11. * An Aſig ament: is : the. ippeinting or ſorting over Fe Right to. a9. 1 Inſt zen b. 
ther by theſe Words, (viz.) bade givrn, granted, aſign d and K euer, l 175 "the 
Have given or granted may amount to a Grantz. a, Feoffmeat, a Gift, a ſignee. 
Leaſe, a Releaſe, a Confirmation, a Sartender, as hath. been ſaid. ; and it + tg 
is in the Election of the Party, to uſe them 0 which of theſe Purpoſes ä 
he will. But a Releaſe, Confirmation, ot Surrender, cannot amount to 


a Grant; nor a Surrender to a Confitmation, or Releaſe, 'hecauſe. theſe 


are peculiar Manners of Conveyancing. He that afligns is he Aigner, 
and he to whom the Fhing is aſſign'd is the Aue,; Wh always hath 
the i bing affign'd in his own Right, not as a Pei. 

There may be Aſſiguments in Ded and Aſſigumegts in Lam. 

There may be Aſſignment of Lands given in Fee, for Life or We ; 
of a Mortgage for Years) forfeited, the Mortgagor) being. made a Party, 
and confirming the TRE of ah Any; ande. Judgment, N 
Statute, & 1114195 0 fam (ente 13410 bas. 8 . 0 8 U 


If a Leſſee does aca over bis Term, e Th Ahr, may Charge the '3 Rep 24 | 


Leſſce, or Affiznee, as he pleaſes; for. a Leſſur Mall not be forced to take coor. 


the Aſſignee for his Tenant; but if he accepts the Rent of the Aſſignee 
(knowing of the Aſſignment) he hath determined his Election, and can- 


9 


e But this muſt be underſtood of an Action of Debt only; for an bed: fs Rep. 24. 


of Covenant will lie againſt the Leſſee or his Executors, for Rent due 1 Saund 240, 
after his Aſſignment, and even after Acceptance of Rent from the Afg· — 188, 
nee, by the better Opinions. But an Aſignee of a; Term may aſfign it 580. 


3 Lev. 233, 
1 Sid: 402. 


A Leaſe for Years rendering 1 with 95 that if he Leſſee 2 Vent, 2:9, 


over, and thereby diſcharge. himſelf from the Payment, of the Rent after 2 Cro. 521. 


g 2 Str. 1221. 


the Leſſor receiveth the Rent of the Aſſignee (not“ Knowing of the > 3 Rep. 64. 


Aflizament) it ſhall not exclude the Leſſor * his Katy. For the Leſſee 


ſhall not take Benefit of his own Fraud. 


In an Afigament it is neceſſary, to have Covenants on the Affiznor' g 


Part, to fave harmleſs of former Rents, Grants, and Incumbrances; and 


for the Delivery of Evidences and Deeds; that the Aſſignot is Owner in 
Poſſeſſion, and hath Power to grant, and aſſign; that the Afſignee may 


quietly enjoy; to make further Aſſurance. And it is neceſſary to have 
Covenants on the. Aſſignee! 8 Part, to pay the. Reat, and. to perform 
Covenants. 1. 

An Aurboriiy or Truſt canvat be aſſigned aver, unleſs it be granted to Perkins, 
one and his Aſſigns. And then it muſt be in Writiog. [ Sce 29 Car. 2. 2 4 m_ | 
ch. 3.] A Poſſibility, Right of Entry, or Thing in Aion, or Cauſe of 4 Inſt, 85. 


Suit, or Title for Condition broken cannot be granted or aſſigned oyer in TONY: 16,17. 


| Ene as hath been ſaid before. L But the Aſlignment for a good Con- e 110k. 214.4. 


ſineration will be valid in Equity, and even d without Conſideration, as 10 Rep 48. 
againſt Volunteers]! [But ſee 32 H. 8. eb. 34-]. A Thing in Aion, as © 2 497» 
a dtatute, Bond, a juſt. Debt, 1s vulgarly, faid to be affigna le over: But Swe. (608) 


then one muſt ſue for the ſame in the Name of the Afſignor. 80 that in a3 Was 199. 


reality, it amounts to little more than a Letter of Attorney, to ſue in 
his Name. One may give or aſſign over his Bond, 1. e. the e Parch- 1 lift 292 
ment, Paper, and Wax, and the Albgnee may keep or cancel it, [See 4. & b. 


LAT 


+» 


eee e 


4. 1. <, What Debis-only Ne aſign'd 2 King.] 
22 F 5 ' Pleaſure'gtante : 1155 cannot be affigned'; 120 
go to Church over my Ground, t 11 oh rh 90% genefafl 7 
ſpeaking, Matters'of "Prof many granted over: 1740 5 
By 1 Ja. 1. ch. 15. The' Esta elf" dkrupts! b ee yt De 
Cammiſſioners; ; we the Wy 1885 may bring Afttons in their bon Nahits 
| [See 5 Geo. 1. c | ets on 53116 FN½⁰˙ν⁹ 0e 8 EU 2 
By 10 & 11 W. 3. ch. 23. 4% ae $3 "gk for” lang end Fe. 
beg Felons to Convittion,” nay y be offs Fd TH ones. IP OE IBF ms 
3 & 4. An. ch, 9. Al Notes; 80 any . Per fol hal 7 80 ro fi | 
. er, or Order, or Bearer, 5 Acne) ey Hentioned i 5 I % tha IP bets 
and payable to Aach Per ſon to wpom th me Jem pt payable, 8 td je 5775 
ſuch Nate Payable to any Pt, , or Order," all te ee Je b, "THHor ible 
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to any Perſon, or Order, is 17222 "or 222 may ſnintuim Un Henfph 


againſt the Perſon who ſigned, or any who indorſed the ſame, as in caſe of 
Inland Bills, and recover Damig Gy and ts of 8 We) WASTING A fr 


See more in the faid Stitre of ing, acc ung. an rotéft Ts 
w_ Bills.] F 00 HEI ay , bp 1 fit 


F 1 Roll. Abr, Note, That Inland Bills of Eichang e are adde by the ot 
6. "of Merchants, 5 Wits 18580 
I Ventr. 152, There is a Difference betwikt z an Toll Bill of Exiting end“ a VE 
x, da ;07, Bill of Exchange, which is mae to return Money Beyond the Seas. t 
310. an laland Bill' (without Cuſtom to fupport it) TIE in the Nature of A4 
1 Leg,“ Letter; whereas if a Foreign or Outland Bill is refuſed to be accepted, 


bi over as Inland Bills 97 7 Exc e are; n A 71 4 40 n 2 Money 
F 15 payable, may maintain an 22 1 1 "rs y might "Upon ſuch 
F Bill of Exchange. And tbe Perſon" to 15500 Firth” ote thal 15 payable 


_— work an Action (by the Lo. Merchant) would always lie agalnſt the Drawer; 


and if the ago to whom it by 0 mar e Bill, it is l 
| implied Aſumpſit to pay it. [But ſee 9 & 10 V. 3. cb. f and 
= 0 Fr {are 104 97 40 . i Bu. cb. EY J out 94 
By 4 An. ch. 16. Rail. Bond Hay be "af Med over K rh Sheri” 70 Ine 
Plaintiſf i in the Aﬀtion. s i 10 7 2938311 mob 
By 5 Geo. 2. ch. 30. The Er cadre may aflgh o he Bon 
given to him by any Perſon who has fraudulent! ly or maliciouſly "peri Hed for 
a Commiſſion of” Bankrupt, , to the Party grieved ; who may file fiuch Bord i in 
bis own Name. MIS 19751 
And by 11 Geo. 2. ch. 19. Riplevin Bonds "nay be 4 pred! over” "by t the 
Sheriff to the Avowant or Pirfin making Conuſance, 
2 Black Com. 12. An Exchange (Excambium) is a mutual Grant of equal 1 nteteſt, 


1 the one in Exchange for the other. It is made by theſe Words, (vis.) 
225 " have given, granted, confirm'd to A. and his Heirs and Aſſigns for ever 


Of an Ex- in Exchange for, Sc. To this Conveyance the Word ® * Exchange ts fo. 


yt 5ob. appropriated by Law, that it cannot be exp eſſed by other Words. 


Freeholds do paſs without Livery of Seifin, | | the Word Exchange is 
uſed ; but it muſt be by Deed. | 


1 65 6 It is neceſſary to he Perfection af e Shit 20 That the Bftate 


. G5, given be equal in Quantity, as Fee-fimple for Febelimple. But it mat- 
4 78 3 ters not whether the Things be of equal Value, or of the PE NON ; 


51. ab. ſo that they concern Lands or Tenements. Neither i is the Quality o 
Manner of the Eſtate material; for 'Jointenftits may exchang ge With Te: 
nants in Common. An Exchange with the King is 5860, though he 
is ſeiſed in his politick Capacity, and A Subject in his natural Capacity. 
2. The Word Exchange muſt be uſed. 3. Tbere muſt be an Execution 


by 


ane... 


"FL 7 0 We 1 2 


Adil N | v CI 3090 7 (I. 
by Fan in the Tabs 12 the Parties. 555 11 0 nee dies beſore Shel, hh 
Exchange is yoid. 2 1471, bg OL, Ubi To that. offs lie iy Grant, it muſt be by 
Deed. 3 If the Lands lie, in eral Cour ties, it ought to be by Dee 
indented... BY if eder in Gab tho\ it be it be 1 one County. [See 
29 Car. 2 Cb. 4] IO 245g e) \ N Ne. Qf | * 
This was a Conveyance a i in, © © former.” imes hat - now. "ls e Toft. c0.b. 
uſed z except that Parſon: . ſometimes exchange their Churches, and reſign 2 Rep. 74. 
them into the Biſhop' s Hands. But this is not a perfect Exchange, till 
both Parties are indycted. {Therefore i if either dies before they are both 
indaged, te] ald 18 void, according, to the third Reinig necefary 
to an Exeh ange Juſt, AA fab e 
ee : Se WIG or. e heritance,. A RY * a a Freehold, "Chat 
tals real for hattel real; may de exchanged; ſo Chattels perſonal or 
Goods may be exchanged for Chattels perſonal or Goods. * d An- 4 1 Inſt. 50 b. 
nuities, which. charge the Perſon. only, and do not concern Lands or 
Tess eh a . exchanged for Lands or Tenements. 
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13. A e e (Surſum Redditia) is a . or n in WII. e 
ting, teſtifying with apt Words, that the particular Tenant for Life or 3 
Years of Lands or Tenements, doth yield up the Eſtate, to him that She Touchf, 
hath the immediate Eſtate in Remainder. or Reverſion, that he may rote ON 
| have the preſent Poſſeſſion; and wherein the Eſtate for Life or Years 
may merge or drown by mutual Agreement. For the Leſſee. cannot 
ſurrender to the Leſſor againſt his Will. But if he, to whom the Perk. 507, 
Surrender is» We b ches: Aer 49 the ſame, he cannot i 608. 
diſagre. 51 * 80 

He that doth . is "hy {Pl LAY 5nd. he _ h 1G; it . 
made is the Surrenderee. It is made by theſe Words, (via. ) hath fur- 
rendered, granted, given, yielded up, and confirmed, ; c. 

Surrenders are of a three, Kinds. A Surrender; properly taken at Com- 2 1 Inft.338.a; 
man Law, which was juſt now deſcribed, A Surrender of Copybold = 
cuſtomary Eſtates b, of Thich we have ſp oken before. A Surrender in- See p. 132. 

Properly taken, as of a Deed, a as a Rent e created, and _—_ 

Fee-ſimple to the King. e 

I. A Surrender at Common Lan! is ts PA Sorta. . 14 . 

I. A Surrender in Deed, or by expreſs Words in Wiitiog; where 3 
Words of the Leſſee to the Leſſor ore a ſufficient Aſſent, to give him 

his Eſtate back again. This i is a Jun render in Deed, if the Leſſor agrees 


1 KI ® 


to it. There is alſo Af Surrender by Deed, and that 1 is ol Things wats lie 
in Grant. \ 
To make a 1 1 in Deed of Lands. theſe Things are re- 

quiſite. 1. The Surrenderor muſt be a Perſon able to grant, and to 

make a Surrender; and the Surrenderee a Perſon able to receive, and 

take it. 2. The, Bee muſt have, an Eſtate iu © Poſſeſſion, and © 1 Toft 338 4. 

not a bare Right or a future Right. 4. The Surrender muſt be made to 
| bim ee hath. the next 1 Kaese in Remainder or Reverſion, 4 Eg 584) 


8 


(tt 


- 337 b. 


e e may be e therein; for if Leſſee for Life ſurrender ©*** 5 iy, 
to him in Remainder for Years, Tor Tenant for Life ſurrender to 2 Rell. Abr. 
Tenant for Life, Q.] Theſe are. vold Surrenders; becauſe the Eſtate 49%: Kay. 
ſurrendered cannot be drowned. , 5. There muſt be a Privity ang 


4 A Eſtate faſt 338. b. 
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6 Rep. 69. 


1 Ventr. 297, Stranger, or to the Leflee- and his bas &6.'[2urre, If an Officer for 
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Eſtate betwixt the Stirrenderor and the 'Surrenderee. 6. The Surren- 
Perk. 584, deree muſt have an Eſtate in his ® own Right, and not in the Right of 


Perk 306 his Wife, Sc. 7. The Surrenderee muſt be ® ſole ſeiſed of his Eſtate 


585, 5879. in Remainder or Reverſion, and not in Jointenaney. Therefore one 
2 Roll. Abr. Jointenant for Life cannot ſurrender to his Companion in Fee. For 


#94 ._. ry Jointenant is ſeiſed of the whole in Poſſeſſſon in and thro' the 
| 11oft.337.b. Whole Land. 8. The Surrenderee muſt ah agree to the Surrender, as 
before obſerved. 


Surrenders muſt not be made of Eſtates in Fee-fimple or Re. toi nor 
erk. 615. of Rights or Titles only to Eſtates for Life or Years; nor yet of * Part 
75. Max. of an Eſtate for Life or Years, as of ſeven Years out of ten. One ma 
11 Inf. 338. . ſurrender an E ſtate for Liſe without Livery of Seiſin; becauſe it is but 
a Reſtoring the Eſtate again to him in the immediate Remainder or Re- 
verſion. © As one may ſurrender an Eſtate abſolutely for Nears, ſo one 
may ſurrender an Eſtate for Years determinable upon Lives, And Sur- 
renders may be of Meffuages, Lands, Commons, Rents, or any Things 
= Perk. 624; that are grantable ; either abſolutely or upon ® Condition precedent T 
2 Str. = ſubſequent. '* But where Things may not piſs by Way of Surrender, 
e may enure to other Purpoſes, and take effect by "uy of Grant; if there 
are ſufficient Words in the Deed. K 
e Inſt 338. b. If Tenant for Life grants a » Rent-Charge, and after wurde doch ſur⸗ 
render his Land; the W eres 3 ſhall continge notwithſtanding the 
Surrender. 


By 29 Car. 2. ch. 3. No Eftites of Ereebold, or N ar Years, or any 


uncertain Intereſt (not being Copybold or Cuſtomary Eftates) hall be aſſi gn- 
ed, granted, or ſurrendered, unleſs by Deed or Note in Writing, ned. 


the Parties making them, or their "Agents authorized by Writing, or wileſs by 


Operation of Law, OF ig ei obertt 


[ By 29 Geo. 2. ch. 31. Minors, Lovatiths; and Femes Cooer?, who hall 
Become intitled to any Leaſe for Lives or Years, may app y to the Courts of 


Chancery or Exchequer, or the Courts of Equity of the Counties "Palatine, 
or the Courts of Great Seſſions in Wales, in a ſummary” Ny; and nuy 
by Order of ſuch Court, by Deed only, without levying any Fins, ſürren- 
2 ſuch Leaſe, and take a new Leaſe of the ſame Premiſſes for the 


lite Number of Lives or Term of Years as the old Leaſe wits granted for, 
or otherwiſe, as the Court | ſhall dire, which new 'Lieaſe ſhall be ſubjet? to 


the ſame Uſes, Truſts, and Tncumbrances, as the' former Leaſe would have 
been in eaſe the ſame had not been ' ſurrendered; ; and ſuch Surrender and 


| Renewal ſhall be as valid as if made by a Perſon of Full Age, fone Mind, 


br not married.] 
a 3 . 1 1. | . 


Leaſe. 80 if one baving 2 Leaſe, and during the Term takes a new 
L.enaſe, this is a Surrender in Law! of the former Peaſe. But à future In- 
tereſt cannot be ſurrendered by Deed in expreſs Words, becauſe there is 

no Reverſion whetein it may be drowned. So that in ſome Caſes a Sur- 

b cRep;11, render in Law'is of greater Force than a Surrender in Deed. And this 
z Cro. 80. Surrender in Law by taking a new Leaſcholds, tho” the ſecond Leaſe is for 
« Toll. 218 b. 4 b ſhorter Term than the firſt; and tho* the ſecond Leaſe is voidable by 


3 Cro. 259. 


72 Cro. 108. A © Condition, or tho” the "ſecond Leaſe is made to the Leſſee and a 


Life 


2:2. A Surrender in Za i is that which is wrought by Operation of 

10 Rep, 67, Law; as if one makes a Leaſe for Years to begin at Michaelmas next, 

r Toft 338. a. and the Leſſee before Michaelmas takes a new Leaſe for Years to begin 
preſently, or at Michaelmas; this is a Surrender in Law of the former 
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Life accepts of another Grant of the Ge Office to Nane 100 another, 

whether it is a Surrender. of the ficſt Grant: IN But the. ſecond Leaſe 

muſt be made of the ſame Thing whereof : the firſt Leaſe is made; 

muſt be good in Law and not void; and muſt recite the former Leaſe; 
or elſe perhaps it will not be conſtrued a Surrender of the former Leaſe, *2 Kol, Abr. 
© A Maſter of an Hoſpital (being a ſole Corporation) by the Conſent 29 
of his Brethren makes a Leaſe for Vears of Part of their Poſſeſſions, 
and the Leſſee for Years is afterwards made Maſter, the Term is drowned. 


77 |, 55 b. 


For one cannot have a Term for Vears in his own Right, and a Free- 


hold in another's Right together: As if a Leſſee for Years takes a Feme 
Leſſor to Wife, But one may have a Freehold. in. his own; Right, 
and a Term in, another's Right. Therefore if a Leſſor takes the Leſſee 
to Wife, the Term is not drowned; but he is poſſeſſed of the Term in 
her Right during the Coverture. So if a Leſte makes the Leſſor his 
Executor, the Term is not drowned. | 
Age Corporation aggregate of many, T a Toke "A Yeats of Part of 
their Poſſeſſions is made Maſter, the Term is not extinguiſhed, no more 
than if the Leſſee had been made. one, of the Members by m6. Cor- 
poration. 333 Nd e + N 2 


1 
* 8 43 e 8 2 104 1}. L elne 42 QIU 


1 2. . a : 
A . 


14. A Revocation and new D is 2 a Deed! 5e puefornt to 2Black. Com, 
ſome Proviſo contained in a former Deed ot Conveyance; giving Power #35! 335. 
to revoke or call back ſomething granted; and by a new Declaration to 
create a new Eſtate of the Lands; after whieh Rawesieg and Derla- 
ration the ! ands ſhall ſettle accordingly. g Theſe Proviſoes ad r 1nlt. 237. & 
Power of Revocation are crept into voluntary Conveyances, and are he 


come very frequent, and paſs by raiſing of Uſes according to 27 E. S. 


ch. Oo. For being coupled with an Uſe they are allowed to be good, 


and not repugnant. to the former Eſtates. As if one ſeiſed i in Fee cove- 


nants to ſtand ſeiſed to the Uſe of himſelf. for Life, and- after to the 


Uſe of. his Son in Tail, with divers Remainders over. Provided, that 


he may, revoke any of the ſaid Uſes; and afterwards he revokes them, 


he is ſeiſed in Fee again without Entry or Claim. But in caſe of a 


Feoffment or other. Conveyance, whereby the Feoffee or Grantee is in 


by the Common Law, ſuch Proviſo would be merely repugnant and 
void. [It, would. be void as to deſtroying the Feoffment 3 but it „ 


be good, as to revoking the Uſes, to bh the'F edffinient” was made.] 

Theſe Revocations are favourably interpreted, becauſe many Metis 
Inheritances depend upon them. [But ſee-27 El. ch. 4. p. 225. ante.) 

= Some Things may be revoked of Courſe, ' tho' they are made irre- 18 Rep. 92. 


vocable by expreſs Words; as a. Letter of Attorney, a Submiſſion to 


an Award, a Keliowpng or laft Will; tor theſe of their own Nature are 


revocable. 3 
[A Feoffment, * even without 1 Leaſe a Releaſe, Find or „Wms 163. 


Recovery, Bargain and Sale tho' not inrolled, or other Conveyance ſub- Gibb. 233. 
ſequent to the Will, tho' the Uſe thereof is declared to the Teſtator Sh. P Caſ. 


in Fee, is a Revocation of the Will guoad the Deviſe of the Eſtates 8 


comprized in ſuch Feoffment, c. But if a Tenant in Common makes Hardcaftle, in 


his Will, and deviſes his Moiety, and afterwards by Deed and Fine Chas: 5 May, 


* . | 1 os x 1754 
Partition is made, this is no Revocation e.] A” \{ublequeat Marriage, 3 Was. 169. 


and having Children, hath been held an implied Revocation“ of a Will. We. 304. 


| . X alk. 
And by cancelling one of the Duplicates, the whole is revoked © : But Ea. 5 + 4-0 


Cancelling a former Will by nn or on a Preſumption that a * Wms. 340, 
3 ill 


ay 


by. j 


* : 
BE 


160. 


160, 342. 
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a i wa 345. ; Will is good, which proves void, . ſhall not be a Revocation, i in . Equi 


, b 
but is properly relievable under the Head of Accident. Neither will a 


void Will or Codicil be a Revocation, altho?. it Confans: a Clauſe of re- 
11 Was. 344. voking all former Wills *. a 


TOY CONS: 
| dPre. Ch. 322 A Diſpoſition of a particular Intereſt in the Eftate j is +: oni a Revo- 


1 n a H 
; Gal. Eq. . cation Fry tanto, Lang ſo j is a Mortgage „ 


* 


| 8 4 5A tle 1 0 
177. f 

2 1d. Ray. 16. A Statute | is a Bond or e of Record . T his Word is 

968. 


1 alſo uſed for an AM of Parliament. But here it is called a Statute, be- 


k Shep. cauſe it is made according to the Form Fernen by: ere or AQ of 


Touchſtone, Parliament. r vs 0 ET IOTY 
ch. 20. | 


Of e that enters. into the Statute or Bond, f is. call'd the 


Recogni vor or Conuſor, and the Debtce, or be to een * is. made, is 


; 4 of in 


called the Recognizee or Conuſce, f 


Statutes are of zhree K A sutote· Merchant, a Statare-Stph, a 
Kecognixance. | | | 
:lack Com 1 A Statute- Merchant was ed. fon the Security of Metchanis 
only; yet at this Day it is uſed by others, and is become one of the Com- 
mon Aſſurances of the Kingdom. [See 31 H. 6. ch. 9: $3.44 8. cb. 5. 
and of Eſtates by Statute- 5 99 . ante. ] 


1 Black. Com, 2. A Statute-Staple was invented, and is uſed, 8 "for Merchants 
i160, 


and Merchandizes of the ſame Sraple; and is of the Ge Nature with a 
Statute - Merchant, and moſt properly called a Statute-Staple. 


ple. [See 23 
H. 8. ch. 6. 32 H. 8. ch. 5. ] But theſe are almoſt out of Ve [See 


of Eftates by $ tatute-Staple, * 1. ante.]. 


By 33 H. 8. ch. 39. All Obligations * 33 (0 ale becauſe 


they muſt be ſpecially and particularly dee due to the King We in lde 
Nature of Statutes-Staple. 


* {bx 


By 34 & 35 H. 8. ch. 26. 8 94. Perſons having Lait us x Wate 


are bound by Statutes in Engla nd. 
By 27 El. ch. 4. Every Statute- Merchant or Staple, - mthft-be 3 


the Clerk of the Recognizances, within four Months after the Acknowledgment 


thereof, and entered in his Office, or elſe. ſhall be void againſt Pures 
of. Lands chargeable therewith, and againlt their Hei. 0. Dees, fo 
miniſtrators and Ans. | 
3. But there is a Statute-Staple improperly fo call'd' which is a Ne- 
cognizance or Bond of Record, teſtifying that the Recognizor 466 owe 
. to the Recognizee a Sum of Money. | 
2 2 Inft. 638. Recognizances in general are of ſeveral Sorts. 
2Black. Com. 1. One founded upon the Statute of 23 H. 8. ch. 6. By Ihle, The 
4 Black. Coin. Chief Juſtices of the King's Bench and Common Pleas in Term Tine, 


1 either of them, or (in their Abſence out of the Term) the Mayor 9 the 
Shep. nf 


Fat twitdS 1 


pf 
Touchſt. Staple at Weſtminſter, and the Recorder of London, jointly together, have 


ch. 20. p. Power to take Recognizances for the Payment of 'a Debt in this Form, 
353. 


Noverint Univerſi, &c. And it ſhall be ſealed with the Seal of the Conufor, 


and with the Seal of the King appointed for that Purpoſe, and with the Seal 


of one of the Chief Fuſtices or the Seals of the ſaid Mayor and Recorder, and 
ſubſcribed with their Names who ſhall take the Recognizance. The Clerk of the 


of 
Recognizances ſhall inroll ſuch Obligation. The Recognizees, their Executors 


and Adminiſtrators, ſhall have in every Point againſt ſuch Recognizor, his 
1 Inſt, 289. b. Heirs, Executors, and Adminiſtrators, like Proceſs, Execution, and Advan- 


2 Inſt. 5 8. tage, as bath Kon bad or made upon the Statute- Staple, [See 8. Geo. x. cb. 
4 Rep. % 25. for ſupplying ſome Defects in 23 H. 8.] And by 32 H. 8, ch. 5 Tf the 
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Trhimtiby Exits Bo red 5. gun. 3 2h) briv a Pr 7 Fn 


nants by Execution upon the Statutb. Staple. 9 4 & 4 26. 
$ 94, 9% Conternity ee u M 7 5 18 e 
having Lands in N 8 e e 

A & vino zi rf 503 ni N10 aldi £ to noioqu 


The Execution upon a Statatẽ or Relog 2 5 Purſuant to 2 23 . 8. Shep. Touchſt 
th. 6. is called an Extent. And the Bo + of the.Conoſor (if Ry is Lay) 356. 
and all“ hid Lands, Tevemerits: and rechner that Fete, in his 
Hands at the Tithe of the"Atkiiowleds ing tl the Statute or al after, andi into 
whoſe Hands: fever they eomne; whether corporeal or cb ern are 
liable to the Extent. Lands that are Co oyhold are 0 the Extent 
only during the) Life of the Cotitifor; dd an dect as Leaſes 
for Veats; Cuttle Gg. that Are in his d Hands, and not fo 1 Bond Hadi, | 
and for valuable Conſideration, are liable al to the Extent. * 


b f two dr mote join in x" Ricognizanice, the Lands of all. ought d 3 Rep. 137 


equally to be charzed. ' 1 
This K ind of Recoghizance may be uſed by Mesebantz e or any others, 
for Paynent of Debts, or We [uni oft” Aſſurances. 


If a Recogniamce is to pay a bundred” Pbunds at, five ſeveral. Days, <11of 292. b. 


| wn twenty Pounds on each . preſently : after the firſt Failure of hong 9950 
Payment one ſhall have Execution de Recognizance for the twenty 10 Rep. 128. 
Pounds, and hall not tarry till the laſt Pay is paſt, as in ſome other Caſes z **eP- ($3, 
for this is in the Nature of ſeveral Judgments. 2 mm 
22. There'are ofher Recogntzances that may be taken before the Lord 
Chancellor or Keeper, Maſter of the Rolls, a Maſter in Chancery, a a 
Judge, a Baron of the Exchequer; à Juſtice of Peace, Cc. Theſe may be 
to ſeveral Ends and Pur poſes? But tft Proceedings: on theſe Sorts of Re- . 
cognizances are Aiferett from the Proceedings upon the Statutes and 
Recognizances firſt mention d. The Conuſee vpon theſe Recognizances 
| ſhall have the ſame Things in Execution, as ane may hape a after a Judg- | 
ment in the King 3 Bench or Cummon Pleas.” © | 
(ee 11 Ed. 1. Alon Birnel,* 13 Ed. 1. De Mercalbribus. 27 Ed. 
= n 9. n ch. 5. 27 El. >; 4. 16 & 17 Gar. 2. ch. 5. 29 

Car. 2. cb. 3. 0 1. ch. 25. and of Aclion of Debt, Judgment, Ex- | 
ecution, &c. B. 4. oy And ſee 21 fa. 1 Tz ch. 26. and of Felony, 

B. 3. 1255 1. pot. is oh ent: SG $1.00 

YYY An. ch. A;. 26 An chi 35 ire 8 Gch. 2. NO 6. Fudgments, 

Statutes, Recognizances, ſball not af Lands in the [Eaft, Vell, and | 
North Ridings of he] County of York, winleſs they are regiſtred. 

y 7 An. ch. 20. Statutes, Reoygriizances, and Nen Pall not 

bind Lundb in Middleſex; 'ulefs regiftred. 

IBy 4 G. 2. ch. 26. Wok Fratuzes and Reviere are to be i in the 

Englih Lorena) onen 158 | 


1605 . An Obligation, FO to our undd Lats: is a a Bond con- a 1Tnſt, 192.4, 
taining a Penalty with a Condition, fot" Payment of Money, or to do or to 3 Cro. 316. 
ſuffer ſome Act or Thing; if it is without Condition, it is called a Bill; _ ws 
which is ſometimes with a Penalty, and then it is called a penal Bill or 2 Black. Com. 
{imple Bond. If it is without Seal, it is a fingle Bill and no Deed. It r may 249, kg, 
be cs to an Infant, but if it is made by him the Obligation i is voidable. cn. Er. 

And it may be made to a Feme Covert, but not by ber; for then it is Of an Obliga! 
void. [See 9 & 10 V. z. eb. 17. For better Payment of Inland Bills of tion. 
Exchange...3'& 4 An. ch. 9. N Promiſſory Notes and Bills of 
Exchange.] 
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An Tnftirure of the. . "Book I. 


biInſt. 2 29.b. 


230. a. 


c 2 Roll Abr. 


1349. 


He that enters into the Obligation « or Bond 3 is the bare, and be te 
whom it is made is the Ohlige. 


Here we may conſider, 1. The Form, of an Oblig ation, 2. The Can-. 


dition of an Obligation, and 3. What Obligations and Conditions arc 
void, 

1. As to the Form, it may be made in the firſt ar third Perſon. In the 
third Perſon, notwithſtanding 38 Ed. 3. ch. 4. which doth:extend only to 
Obligations made, beyond "uk But the uſual Way i is beſt; as Know all Men 


by theſe Preſents, That 1, &c.. Yet any Words in Writing on Parchment 
or Paper, ſealed and delivered, A one doth acknowledge himſelf 
indebted to another, will make a good Obligation. And though a 
Writing made in the Form of a e Statute (which the Party ſeals and 


delivers, but is not ſeal” d by the King}, i is not a een * it Fey 
be a good Obligation. 


lll C 3 ws 12 


A Bond may be made from one t0; dne, Kot, dne to two, or more; 


from two or more, to one, from two or more to two. or more. 15 Af 


a Dyer. 19. 
5 Rep 103. 


2 Roll. Abr. 


148. 
bz Roll. Abr. 


146. 


£1infk. 208. A. 


and Eren. If the ee nd cn is thus, b Fee that 1 — th ew 


&c. it is good. IE one, binds himſelf, to pay ten Pounds, and does not ſay 


< © 6. as 


e hen, the Obligation 18 good, and the Money is due preſently. If the 
Obligation i is, that I own myſelf indebted to one 70 be never paid, the 


Oblig ation is good, and the Solvendum void, and the Money is preſently 


2 Inſt. 398, 
2 Roll. Abr. 


149. 


Noy's Max. 


105. 


_e 2 [9, Ray, 
1327. 


f Lit. 734. 
1290; 386 a. 

z 4 Rep. 22. 
d 4 Rep. 65. 
1 Int. 8. b. 
1:See p. 110. 
ante. 


k 1 Toft, 8. a2. 


110 Rep. 133. 
2 Roll. Abr. 
146,147,148. 
2 Cro. 261, 
3 Cro, 410, 


418. 
Lutw. 422. 


due. 80 if A. binds himſelf to B. in twenty Pounds, to be paid to A. where- 


as it ſhould be, to be rg to B. the Obligation is good, and the Solben- 
411nft. 209. a. uu void. If an 0 


igation is made without binding the Executors by 


Name, yet they. are bound. II an Obligation i is made thus. I bind my- 
felf; my Executors and Adminiſtrators, (leaving out Heirs) the Executors 


and Adminiſtrators are bound by it, but not the Heir, Debts due to the 
King are 41 by the Heir, tho' he is not named in any Specialty. 


[See 33 H. 8. ch. 39. ] If one binds his Heirs to pay a Sum of Money, 
it is void; tg the Anceſtor was not bound. s Copyhold of Inheri- 


tance ſhall not be Aſſets to bind the, Heir upon an Obligation. * A ſole 
Corporation, as Biſhop, Parſon, cannot bind their Succeſſers, or take an 


Obligation to their Succeſſors. For no Chattel ſhall go in Succeſſion . 


But in Caſe of a Corporation aggregate, which never dies, it may 8⁰ to 
the Succeſſors. 


Action of Debt upon this Bond made to his Anceſtor and his Heirs. Bat 
the Executor or Adminiſtrator muſt ſue, tho' they are not named. 

An Obligation may be good, tho” it contains falſe Latin, falſe En- 
gliſh, or tho' Latin is put for Engliſh, or Engliſh for Latin, if the Intent 


of the Parties may ſufficiently appear; therefore if Johannes is put for 


Tobannem, Wigintt for Viginti, Septungintis for Septuagintts, \Sewteen for 
Seventeen, it is good enough. For the Law doth make a reaſonable and 
favourable Conſtruction of Deeds and Conveyances to ſupport them if 
poſſible, according to the Intent of the Parties, but will reject what is 
uncertain, The principal Things contained in an Obligation are the 
Parties and the Sum of — and when both are — * 


* k 4 
: | 0 Ld - 4 
he * 


1 Mala grammatica non vitiat chartam. 1 Inſt. 146. b. 6 Rep. 39. 9 "ER 48. 
* SK | and 


k Tt a Bond is made 70 one and 1 Heirs, "ob Heiw can 0 have an 
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_— 


and-underſtood/ without ſtraining, it Will ſerve' if the Obli 


. , ** — r vi. atv W 
— —— 2 rr 


CHar. 3. _ . "Laws of England. 2 


e — er De Elie > ————— ru” 


my is wel 
executed. The Sum of Money intended may be often found out 


comparing the Obligation and Condition; becauſe the Obligation is 
uſually in a:double Sum, or thereaboutz to the Sum mentioned in the 
Condition. But if the Obligation is to do a collateral Thing, there will 
be greater Difficulty. 

If an Obligation hath not a w Date, or a falſe or impolfible Date, Ge. = 2 Rep. f. 
it is a good Obligation from the Delivery v. if ſealed and, delivered, If 
it is made n beyond Sea and dated at Bourdeaux, It may be ſyed here in ":Inf261. b. 
England in what Place the Plaintiff pleaſes, with a ptopet Ayerment, +; 
af Bourdeaux in Iſlington in the County of Middleſex, | 44 


By 33 H. 8. ch. 39. All Obligations and Spectalties muſt ke WS to 


' , 


the King thus, Domino Regi, and to no other for bis Uſe, Solvendum 


Domino Regi Hæredibus vel Executoribus ſuis. Aud theſe will have the 
Effect of a Starute-Staple, and if unpaid at the Ne of the King's Death, 
be may diſpoſe of them accordingly, either to ps Heirs or Executors. 


[By 4 Geo, 2. ch. 26. All Bonds muſt be in the Engliſh Language.] 
2. 7 he Condition of an Obligation is either writ under it, or in- 


dorſed; and ſo it becomes a Bond conditional; and if the Condition is 
performed: the Penalty is ſaved. 2 A ſingle Obligation is taken moſt in ., Saund. 88. 
Favour of the Obligee ; but an Obligation wih a Condition is taken 
moſt in Favour of 1525 Obige. For the Condition is made for his 


Benefit. 
When the Condition bf the Obligation '% to do any lawful or poſſible 


Thing, ſuch Condition is good, [band the Condition may be legal and * 2 LA. Ray. 5 


good in Part, and illegal and void in other Part. J Bot if the Condition 1459, I 
for Payment of Money be made impoſſible, as to nE Payment on the ; Rep. 22. 
20th of February, it ſhall be paid prelently. In all Cotes where the Shep Touchſt. 
Condition of a Bond or Recognizance is poffible at the Time of making?“ * 
the Condition; and before the ume can be þ<rſo; med, the Condition 

becomes impoſſible by the \& of Gad, or of the Law, or of the Obli- 

gee, then the Obligation is ſaved. But if the Condition is impoſſible 

at the Time of making the Condition, the Obligation is lingle. Where 


the Condition of an Obligation doth confiſt of two Parts in the“ Diſ- 1 47. 


jonctive, and both are poſſible at the Time of the Obligation made, and 1 Cro. 398. 


afterwards one of them becometh impoſſible by the A& of God, the 

Obligor is not bound to perform the other Part; for the Condition Is 

made for the Benefit of the Obligor, and he has his Election, to perform 

the one or the other, to ſave the Penalty of the Bond. [Put that this 

Rule if Law, is at leaft laid down too generally, e appears by ſui ſequent Moor 645. 

Reſolutiobs.] Otherwiſe, if one Part of the Disjunctive was not poflible ' 455 . 

to be performed at the Time of the Oviigation made, and the Time; 279. 

when the Condition was to be performed. 1 Salk. 170, 
If one binds himſelf to do a tranſitory AQ, not tied to a certain Place, Depmmond 

as to pay Money, and no ' Jie is limited, the Money is to be paid Duke Boiton, 


preſently (i. e.) in convenient Time. If the Act to be done is local, or K. B. Mich, 


to be done at a certain Place, and does not in any Manner concern the 78 "PI 78 
Obligee or his Benefit, but is to be done by the ſole Act, or Labour of zi. 
the Obligor himſelf, as to go to Rome, and no Time is limited, the Ob- ! © 3 
ligor hath Time during his Life to perform it, and cannot be haſtened N 
Requeſt. And whefe the Condition of the Obligation is local, and no Rol Abr. 
Time limited, if che Concurrence of the Obligor and Obligee is requiſite, 137 


the Obligor hath Time during his Life to perform it, unleſs the oy 
alten 
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—_— An Fiu, of the B00 II. 
haſten i it by Requeſt: But if the Obligor thay: perſotm it in the Abſonce 

of the Obligee, and it is for his Benefit, there the Obligor ought to do 

it in convenient Time, and hath not Time during his Lye. ©f IAIN 

„Lit. 340. * Tf the Condition of an Obligation is to pay Money, or to do the 
r Inft, 210, ö. like tranſitory Act, to the Obligee on a certain Day, and no Place is 
named where it ſhall be paid, the Obligor muſt at his Peril ſeek out 

the Obligee, if he is within the Kingdom at the Time when the Thing 

is to be done. But if the Condition of the Bond is to deliver twenty 
' Quarters of Wheat, the Obligor is not bound to carry it about and 
ſeek the Obligee, but the Obligor, before the Day muſt go to the 
| Obligee, to know where he will appoint to receive it, and he muſt 
a1 Inſt. 211. a. deliver it accordingly, And if the Place is certain, and the Payment 
may be at any Time during Life, yet the Obligor cannot tender the 
Money when he will, but he muſt firſt give the Obligee Notice to at- 
ing. 212: tend; b If a Place is named, and the Money is paid at any other Place, 
: 41 Abr. and even received before the Day, the Condition is performed. For it 
456. was a Duty preſently, and is to be eſteemed Payment at the Day, It 
is moſt adviſeable to appoint the Money to be paid at a certain Time and 
Place; and then the Obligor is not bound to ſeek the Obligee in any 
other Place, nor to be, there longer than is comprized in the Con- 
. dition, nor is the Obligee bound to receive it in any other Place. If a 
g Rep. 153. Man is bound to pay Money at © ſeveral Days, the Penalty is not for- 
f wa 4 47. b. feited till all the Days are paſt. But if the Bond is with a Condition, 
255 183. it may be ſo worded, as to enable the Obligee to ſue the Penalty opon 
ante. the firſt Default. Where the Obligor is to do any d collateral Thing, 
<:Inſt.207.2. or which is not Parcel of the Obligation, as, to deliver a Horſe, to ſtand 
to an Award, if the Obligor does his Part, and the Obligee refuſeth, the 
Condition 1s perform d, and the Obligation diſcharged for ever. When 
tbhe Condition is for Payment of Money, (to the Party, not to a Stranger) 
: 2 70 then if the Obligee e accepts a Horſe, or other Thing, in Satisfaction, it 
unt 212.9. jg good. But if the Condition was for the Delivery of 'a Horſe, or any 
other collateral Thing, there tho' the Obligee accepts of Money in lien 
of the Horſe, it is no Performance of the Condition. And ſo it is in all 

other collateral Conditions. Where the Condition is for Payment of 
4 Rep. 17 17. twenty Pounds, the Obligor cannot pay a leſſer Sum in Satisfaction of 
datt. 212. b. the whole, becauſe a leſſer Sum cannot be a Satisfaction for a greater. 
5 But if the Obligee, after he hath received Part, doth give an Acquittance 
1Inſt. 212. b. under his Seal in full Satisfaction of the whole, it is ſufficient, 5 If the 
3% Obligor is bound by Condition to pay ten Pounds at a certain Day, and 
at the Day the Parties do account together, and the Obligee did owe 
five Pounds to the Obligor, and that Sum is allowed, and the Reſidue 
paid, This is a good Satisfaction; tho the five Pounds was not Paid, 
but by Way of Retainer. 

If the Condition is to pay twenty Pounds of lawfol Money of 
> Terms of Great Britain, and the Obligor pays the Money in' any foreign Coin 


e made current here by Act of Parliament or Proclamation, this is a good 
1 Inſt. 203, Performance of the Condition, But a Payment in Farthing; is no 
a. & b. good Payment. 

Dav. 18. 


is 4 77 In all Caſes when the Condition is not 1 the Obligation is 

Fforfeited; and till then it cannot be forfeited. And yet, if the Obligee 
* 1 Inſt. 206. himſelf is the * Cauſe of the Breach of the Condition, or if he is to do 
4 1 N the firſt Act, and will not do it; or the Thing to be done by the Con- 
440, 450. dition is now become impoſſible by the Act of God, or of the Law; 


451-432 the Obligation is not forfeited, but diſcharged for ever. 
3 In 
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WH the Condition: of a Caen hi to hve a 0 harmleſs ſuch 
general Words, vis.) To /ave Harmleſs may be ſufficient. But it is the 
beſt Way (after iche Repetition of the Obligation and Condition) to fix 
a certain. Time for the Payment of the principal Money upon Default 
of which the Penalty of the Counter-Bond to be forfeited. Otherwiſe 
you will be in continual Danger of being ſued by the Neglect of Pay- 
ment of him for whom you were Surety. | 

By 4 An. ch. 16, In Debt upon Bond, if the Defendant before Action 
brought hath paid the Principal and Intereſt due by the Condition, or 
Defedzance,. tho! not Hiricthy according tothe Condition, be may plead Pay - 
ment in Bar. And pending an Action on Bond with a Penalty, the De- 
fendont may bring into Cour Principal, Intereſt, and Cofts in Lau and 
Equity; and the Court ſhall give Judgment to diſcharge the Defendant. 

3. Obligations and Conditions are void if they are unlauful. Alſo a . 101. 
the Obligation is void by the Per formance of the Condition, or by a 11 Rep. 53. 
Releaſe: of it. It the Condition is uncertain or unintelligible, it is void, 45 _ " 
tho the Bond is good, If an Obligation is made to me, and delivered ante, 


to F. S. for my Uſe, and when it is tendered to me I do diſagree to it,, 4 Rep; 119: 
it is void. I6oan Obligation is made to my Wife, and I diſagree to it, 


it is void. If an Obligation depends upon, or is neceflary to, ſome other 


Deed, and the Deed becomes void, the Obligation is alſo void. 
By 23 H. 6. ch. 10. Obligations of any Perſon in Ward for Appear- 


ane? ptithe' Day inention d in the Writ are void, if they are not made to the 


Sher Bud in ſuch Manner. as by that Statute is appointed. 
Ser 33 H. Sich. 39. And of Statutes, ſupra. = 


By 5.and G. Ed. 6. > 116. Bonds that concern the buying WP filling of 


Offices are void. 


By 13 El. ch. 5. N made fa avoid the Debs or Duty of others, 
Hall (as lo the: A 80 Debt or Du 15 eee to be avoided ) 
be'words> . 

By 14 El. ch. 1 I. All Bonds with Gen for evjeging - bean 
Livings contrary 4 13 El. ch. 20. are made void. 

By 7 and 8 W. 3. ch. 7. All Contracts. Bonds, NF Securities given to 

| proture any Return of any Member of Parliament, or ar Thing” relating 


theretoy. fhall be. adjudged void. 


Bx. 4 An. ch. 14. All ene * 8 for Farming r 
Purabafong Charity Money upon Briefs are declared void. And the Pur- 


chaſer is to forfert. 500 l. for the 75 of the Sufferers, to be ewe oy. Ac- 


lion of Debt; Bill, Plaint or Information. 


By 12 An. Seſſ. 2. ch. 16. Bonds pon Jury fo Payment f more 
Auen fue per Cent. are void. 


'-The 16 Car. 2. ch. 7. and 9 An. th, 14. make Bonds wn all other Se- 
exrities for Money won by Gaming void. 


17. Ae Defeazance (from Defaire, to defeat or undo) is a Condition c 1 Inſt, $16 


e a. Deed, which being per formed, the Act is defeated or made b. 237. a 


void. The Difference betwixt a Condition and a Defeazance i is that the. Rack. 4 
G is inſerted in the Deed, and a Defeazance is uſually a Deed by 327, 342. 
icſelf, relating to another Deed : Therefore to make a good Defeazance EP Ea 
[to defeat another Deed] it muſt be, 1. By Deed. 2. It muſt recite the 2 — 
Deed it relates to, or at leaſt the moſt material Part of it. 3. It muſt Of a Deſea- 
be made between the ſame Perſons that were Parties to the firſt Deed. *. 

T It muſt be made af the Time or after the firſt Deed, not before it, 


It muſt be made of a Thing defeaſible. 
83 Eſtates 


* 
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Boox II. 


Eſtates of u Leaſes for Yeu, Pics Andalite Condicicins, 
Covenants, by mutual Conſent, may be ſubject to a Defeazance or Diſ- 
charge. But the Practice is to make Defeazances upon Statutes, Obli- 
gations, and Judgments, Inheritances execurory may be defeated b 
Defeazances made at the Time or at any Time afterwards. And ſo of 
Statutes, Obligations, and dir 969 But Inheritances executed by 


Livery, cannot be defcated by Defeazances made afterwards, but at the 
Time of the F CONNER? they may *, 


a1 Inft.111.2, | 18.*A Devife ee Deviſer, to \ ſpeaks) 3 is a dere hing of Lands 


2 Black, Cort ot Tenements by laſt Will in Writing. He that gives away his Lands 
ch. 23.373. per; 


tot; 10 363, I Manner, is the Deviſor, and he to whom the Lands are given, the 


Sbep. Deviſee. A Teſtament rather concerns Goods and Chattels, of which 1 
T peer * 5 ſhall ſpeak in the 62% Chapter; though theſe Words, Deu, Te Namen, 
3 5 and laſi Mill are often confounded. 


„ Iaſt 396.1,  * A Deviſe in Writing is no Deed, but an Inſtrument, by which Lands 
are conveyed, I am ſpeaking of Deeds or Inſtruments, 


A Woman Covert, an Infant, Idiot, or Nor Compos Mentis cannot make 
a Deviſe of Lands. A Woman Covert cannot do it without the Conſent 


< Rep. 61. Of her Huſband. See 34 & 35 H. 8. ch. 5.] © If a ſingle Woman doth 


1 Lev. 6f deviſe Lands, and afterwards takes a Huſband, itisa Countermand of the 
WII. 

2 IInſt. 111. b. Lands and Tenements were deviſable by d Cine only 7 For at Com.” 

2 Inſt, 7. mon Law, in Favour of Heirs, no Lands or Tenements in Fee-ſimple 

were deviſable by laſt Will; nor could they be transferr'd. from one to 


another but by ſolemn Livery of Seiſin, Matter of Record, or ſufficient 5 


Writing. But now, 


1 Ren 30% 28. bÞ 8. ch. 1. and 24 & 35 H. 8. ch. $ « All Perſons having 
3153235, 34+ @ fole Eflate or Intereſt in Freſimple, or in Coparcenary, or in Common, in 
*: | 


: oa  Fee-Jimple, of and in any Manors, Lands, Tenements, Rents, or other He- 


reditaments, in Poſſefſon, Reverfion, or Remainder, or of Rents or Serwices 
incident to any Reverſion, or Remainder, ſhall have full and free Liberty to 
give, diſpoſe, will, or deviſe to any Per 2 or Perſons (except Bodies politickł 
See of Mort- or corforate®) by his laſt Will and Teſtathent in Writing, or otherwiſe by 


main, poſt. 


„ Aci or Acts lawfully executed in his Life-Time, all his ſaid Manors, 


&c. at bis ewn free Will and Pleaſure ; except that Wills and Teſtaments of 


Manors, &c. made by Feme Coverts, Infants, Lors. Laden of non-ſane 


Memory, ſhall not be good in Law. 


Theſe Acts, as to the other Parts of them which relate to the Tenure of 


the Lands, &c. are altered by 12 Car. 2. cb. 24. 


2 Lit. 586. So that now by theſe Statutes a Man that hath Lands, Tenements; 


I __ | 15 Rents, or Reverſions, in Fee: fimplè may deviſe them either in Fee-ſimple, 
I 2. a2. . 


F ce-tail, for Life or Years, abſolutely or conditionally, at his Pleaſure ; 


and this without Livery of Seiſin or Attornment of Tenants, or namin 
an Executor, becauſe the Deviſe is made by Virtue of an Act of Parlia- 
ment. [But Note, That a Will is an imperfect Conveyance, inchoate 
only, and ambulatory (as it is termed) till the Death of the Teſtator, and 
» Gibb, 233. 
1 State and Condition till his Death; for any Alteration therein (except un- 


ee Revoca- der ſome particular Circumſtances ®) by any Act of the Teſtator will be 
tions ente. 4 Revocation of the Deviſe.] 


—— — 


1 


— 


— 5 n 


 * Due incontinenti fiunt ineſſe videntur, 1 Inſt, 236. b. 2 Rep. 71, 


h therefore the Eſtate deviſed muſt continue in the Teſtator in the ſame 


Lands 
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b Lands FTP after the aig af the Will cannot paſs without v Plowd. 343, 
a new Publication by the Deviſor. [But this muſt be underſtood of Free- ** 
holds only, and not Chattels real e. and if the Teſtator has entered into 1 . 
Articles for the Purchaſe, ſo as to have an equitable Title to _ Eſtate * Ibid. 
before the making his Will, the Eſtate will paſs thereby. 21 # "hn 169, 
Lands in“ Tail are not deviſable by Will, nor Copyhold Bünde +, unleſs „2 Vern 679. 
by Surrender to the Uſe of one's laſt Will. [But an Equity of Re- mnT 531) 
demption * of a Copyhold Eſtate, and herefors alſo-a Truſt or equitable | See . 
b Intereſt in a Copyhold may be deviſed without any Surrender. And ante. 
1 by The later Opinions it will paſs by Will not atteſted by three Wit- "3 Was. 36ce 
I | neſl-s f, as the legal Eſtate will.]- One that hath a Leaſe for Tears FL . 
Lands might always deviſe the ſame as other Goods and Chattelss 
| 4 Deviſe of Land by Tenant in Tail, * to a Charity, is good; . Vem. 4 3. 
though there be no Fine levied, nor Recovery ſuffered previous there- 1 Wms. ride a 
to. [NY.] [But a Deviſe to a Charity by a nuncupative Will was not N 1 
good before the Statate of Frauds, nor by a Will not atteſted ® ac- > 2 Vern. 597. 
cording to that Statute fince.], [But ſee or an in en, ob. 4. Prec. Ch. 270, 
ft, c 10 
Pe he Statutes of Wills do as coke away a U Sugem to deviſe Lands. 1 Inſt. 115 a. 
By 29 Car. 2. ch. 3. Any Eſtate held- pur auter vie, FIX deviſable * 
Wil, atteſted by three Witneſſes, | 55 
But all Devils of Lands or Tenements, deviſable. ther by the Statute : g 
of Wills, or this Statute, or by force of. Cuſtom, mult be in Writing, 
ſigned by the Deviſor, or by ſome cther Perſon in tis Preſence and by bis 
expreſs Direction, and E 8 and ſubſcribed in bis Preſence by three or 
four credible Le 25 G. "T's eb. 6.] . or * 10 be WY void. 1 
„ 5 9 
No Deviſe in Writing ſhall be e 4 chan by | ſabe YO Wi 1l Pr. Ch. 450% | 
or Codicil in Writing, or other Writing declaring the ſame, and figned in 5+ a 
the Preſence of three or four Witneſſes, or elſe by burning, tearing, cancelling, — 
or obliterating by the Ti eftator, or in bis ether, and” i bis Directions . i 
and Conſent. „„ 
Where there is a Power to 3 an Uſe of Land by Deed or © Will; ; 1 Wis. 741. 
a Will atteſted only by two Witneſſes is not a good Appointment : For, 3 HE 
it is to be underſtood, ſuch a Will as is proper to diſpoſe of Lands, = "” . 
tho' it be by any Writing in the Nature of a Will. 
i A Will publiſhed in the Preſence of three ſeveral Witneſſes, at thee: « i Pr. Ch. 184, ; 
ſeveral Times, and atteſted by them ſeverally at the reſpective Times in 3 Lev. 1. 
his Preſence, is within the Statute. [And it is not neceſſary that the 3 Wms. 254. f 
Teſtator ſhould actually ſign it in the Preſence of the Witneſſes, but if * k 
be acknowledges it to be his Hand, it is ſufficient, for the Statute only 
requires three Things : 1ſt, That the Will be in Writing. 2dly, That + 


2 REG! 


1 Was. 741, 


[ 


Spencer Ve 


it be ſigned by the Teſtator. 3dly, That it be ſubſcribed by thres Wit- Moor, in 
neſſes at t leaſt, in the Preſence of the Teſtator k.] IA Sage F 
A Will of Lands in England, tho' made beyond Sea, muſt be atteſted phi. ./ Nth, 
by three Witneſſes, _ | 4 bes 


A Will being written with the Teſtator s OWN "EE and: beginning, 3 
I 4. B. Sc. was adjudged to be a good a Signing. For the Statute prefs in Paine. 
does not direct whether the Signing ſhall be at the Top or Bottom of the 12 Wms.295. 


3 Lev. 1. 


Will. * Sealing is not neceſſary. But if there is a Seal ing, it is a a Signing ar 
* 8 Tit. Deviſe, 
* If the ſecond Will cannot be found, and the Contents of it are un- S Fi. — 


known, it is no Revocation of the former Will. Sho. P. Caf, 
2 When 146. 


284 e As Jaſtitute of the © Book II. 


When a Dei is perfected by the Death, of the Teſtator, t as 7 
alters the Property of Lands, as Acts executed by Deed in his Life-time. 
Hereby Deſcents are prevented. And therefore he that takes Lands by 
Lit. 167. Deviſe is in the Natute of a Purchaſer. e So that when one ſeiſed in 
e Fee deviſeth in Tail, for Life, or Vears, the Deviſee may enter; for the 
Freehold or Iutereſt in Law is in the Deviſce before he doth enter. The 
Executors have nothing to do in this Caſe and therefore their. Aﬀent is 3 
not to be expected. | If the Deviſee dies in the Life- time of the Teſ- 3 
tator, though the Deviſe is to him and his Heirs, the Deviſe lapſes for I 
the Benefit of the Teſtator's Heir at Law; and ſo it is where the De- = 
4 r Str. 25. viſe is in Tail *; and ſo it is likewiſe where the Deviſe is of Copy hold 
i Was. 397. Lau 18 
1 Sr. 44 There are my Things good by a Deviſe, which are not good by 
2 Was. 20. "Dae 
Lit. 168. A Man may by Will give Lands to his f Miffe, becauſe the Deviſe 
luft. 112, b. ques not take effect till after the Deceaſe of the Huſband. If one'doth 
e deviſe, that after the Deceaſe of his Wife his Son and Heir ſhall have 
e Terms of the Houſe wherein he dwells, 8 ſhe ſhall have it for her Life, tho' not 
era . deviſed unto her by expreſs Words. And a Feme Covert ſeiſed of 
Noy's Max, Lands in Fee to her ſeparate Uſe, with Power of Appointment by 


109. Deed or Will, may deviſe them to her Huſband * as well as to any 


See p. 60. other: Rado.” 
ante. 


* i Ld. Ray. * If Lands are devidads in Bos. to an a Heir, chargeable with an e 
728. ity; he takes by Deſcent; the Deviſe not making any Alteration of the 
1 Lutw 793. Eſtate, but conveying the ſame Eſtate, as the Law would by Deſcent, 

tho charged with an Incumbrance. [And though where a Deviſe is to 
| one who would otherwiſe take the ſame Eſtate by Deſcent, (which 
1 1 Rol. Abr. Rule extends to Copyholds alſo i) the Deviſe is void, and he ſhall take 


626. by his better Title; yet if the-Deviſe is to one of: two Coheirs, the 
T on d. Ray. Deviſee ſhall take the whole by Deviſe, and no Part by Deſcent *.] - 
30. A Codicil ſigned and publiſhed in the Preſence of three Witneſſes, | 
N Cen. 381. may amount to a Republication of a Will; 5 and both make but one 
i. | 


The int Grant and the laſt Will is of coated 1 For a Will 
may be countermanded by a later Will, even till the Time of the Death 
25 of the Deviſor. 

2 $0 : A Deviſe or Teſtament i is to be favourably expounded tn 
Nee De- the Meaning of the Deviſor or Teſtator. [And in a Deviſe there are no 
viſe. technical Words neceſſary to the Creation or Limitation of the Eſtate of 
750 1 b. the Deviſee; Words that ſhew the Deviſor's Intention are ſufficient, 
Noy's Max, and that Intention ſhall take Effect if conſiſtent with the Rules of Law; F 

99. and every Word if poſſible ſhall have its Effet.] 

Reeg 673. And therefore if one doth deviſe by his Will all his Lands and Tine 
ments, by Virtue of the Word Tenements even thoſe Lands ſhall paſs 

a Lit. 586. which the Deviſor hath in Reverſion. 


Terms ofthe If Lands are deviſed to a Man * for ever, or to kim and bis Aſſigns 


. oe 2 for ever (without the Word Heirs) the Deviſee ſhall have a F ee. ſimple. 

if 1 Inſt. 9, b. If he deviſe his Land to another 70 do with it as be Piaferh, this is a 

1 322. b. Fee-ſimple. 

05 N. e If one by his laſt Will and Teſtament deviſeth the 3 or Tene- 
14 Deriſe. ments to a Man and his Herrs © Male, this is an Eſtate in Tail in a Will, 
Wn 1 Inſt. 27. a. 

5 Terms of he the Law (upplying the Words, of his Body. 
1 Law, v. De- 
ji | N viſe. 


A Deviſe 
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Anm 
* 


e Deviſe to the Heirs Male of the Body of J. S. is 2080 to ROO hat 

ate to him who is Heir Male tho not Heir General, 10 he ſhall take 

as a Purchaſer d.] OW 
Many Words do make a * Condition | in a Will, which make no Con- 2 Vern. 729. 

dition in a Deed, as before hath been obſerved. ei Int. 230. b. 


In a Will where there are f divers Deviſes of the ſame Thing, the laſt pi. 241. 
Deviſe taketh Place. [V4.1 1 fat Ou * 


In theſe Inſtances (amongſt others) the Conſtruction of a Deviſe and 
a Deed do differ. 

When you intend to deviſe your Lands by Will, 1. Make it by good * 3 Rep. 36. 
Advice, while you are in perfect Health. 2. If your Will concerns In- 
heritance, make it indented, and leave one Part with a Friend, leſt after 
your Death it be ſuppreſſed. 3. At the Time of the Publication of your 

Will, call three credible Witneſſes at leaſt, to ſubſcribe their Names to 
it in your Preſence, [See 29 Car. 2. ch. 3. ante. 4. If it may be, let the 
whole Will be written in one Hand, and in one Sera or Paper, 
5. Let the Hand and Seal of the Deviſor be ſet to it. If it be in 
ſeveral Parts, let the Deviſor's Hand and Seal, and bs "Nanies of the 
Witneſſes, be ſubſcribed to each Part. 7. If there be any Interlining or 
Raſure in the Will, let a Memorandum be made of it. &. If you make 
any Revocation of your Will, make it by Writing with good Advice, 
[Fee again 29 Car. 2. ch. 3.] 
By 3 & 4 W. & M. ch. 14. Al Wi 2 concerning Lands, Us enements, or 
Hereditaments, or any Rents, Profits, Term, or Charge out of the ſame whereof 
the Deviſers ſhall be ſeiſed in Fee -f mple, in Poſſeſion, Re: e or Ne- 
mainder, ſhall be deemed to be fraudulent and void as againſt Creditors „ 
on Bag: or other Specialties, their Heirs, Succeſſors, Executors, A: Tit. Devi: 7 
miniſtrators, and Aſſigns. And ſuch Creditirs ſhall have their Aftions 38 
Debt againlt tbe Heirs at Law of the Obligees and ſuch Devi ſees jointly, 
De 92 ſhall be chargeable on Action of Debt to the Value of the Lond | 
by them feld, though the ſame be alien'd before Aftion brought. 
See 2 & 3 An. cb. 4. 5 An. ch. 18. 6 An. ch. 35. and 8 Geo. 2. cb. 6. 
For Regiſtciog Wills that concern Lands in the County of York, 7 As. 
. 20. For Regiſtring Wills that concern Lands in the County of Midd/e- 
ſex, 3 Geo. 1. ch. 18. For Inrollipg Wills of Papiſts, relating to real 
Eſtates, in one of the Courts of Record at Weſtminſter, or at the Quar- 
ter Seſſions where the Eſtates lie, within fix Months after the Teſtator's 
Death. And 28 Geo. 2. ch. 10. And other Acts for enlarging the 
Time , whereby no ſubſequent Purchaſe by a Proteſtant ſhall be im- 
peached by reaſon of the Non- inrollment of ſuch Will ene which 
the Title is derived. 
Theſe are the ſeveral Sorts of Conveyances, Yet it is to be obſerved, 
that there are divers other Kinds of Deeds. For every Agreement in 
_ Writing ſealed and delivered is a Deed ; as Commiſſions, Authorities, Li— 
cences, "and ſeveral other Inſtruments concerning Merchants and other 
Affairs. I come now to ſhew, 
. How Deeds are made word. ar 
© Tho' a Decd is well made, ſealed, Fo 3 and well teſtified j * 2Rep 2 2 
by Witneſſes, yet it may be made wid, when got by corrupt Agreement 11 Rep 27, 
or Fraud; or when got by Force, or by putting into a juſt Fear of one's N, ab, 
Perſon, or by Dureſs of impriſonment; or it may be made void by Rea- {ot 
ſon of Tafancy, or Coveriure, or Unſoundn ſs of Mind; For Incer fainty ; bi Init 253 b. 
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by Preſcrip- 
: N 113 a. to be Time out of Mind, and is for the moſt part Perſonal; being made 


Lit. 170 in the Name of a certain Perſon and his Anceſtors, or thoſe whoſe E- 
IInſt. 115+ 


T0 ſtate he has, or of a Body politick or corporate, and their Predeceſſors; 


« 5Rep. 119. By Diſagreement of him for whoſe Uſe it is made; By © Raſure or In- 
10 Rep. 92. 


| Book II. | 


in Bag. 77 terlining without Conſent. A Raſure or Interlining ſhall be preſumed to 


28. be made at the Time of making the Deed, if the contrary is not proved. 
. 8 4 pb an By breaking off the Seal, By Concord, Releaſe, &c. By Judgment of 
1 Cro. 626, hs * N 


649; Court, . 


3 Cro. 399. 
2 Roll. Abr. 


3 


Having now ſhewed, how Property in Lands may be gained by Oc. 


28 2. anch, Deſcent, and Purchaſe, I Proceed to ſet forth how Property in 


a c Rep. 23, Lands may be gained by Preſcription and Eſebeat. | 
119. 850 | 5 | 
11 Rep. 26. IV. © Preſcription is a Title by Uſe and Time allowed by Law, It 
2 Roll. Abr. | | 2 Dy! ME 
ſuppoſes a Deſcent cr Purchaſe originally. * To make ſuch. a Title to 


30. a 5 : - VEE ? | 
By Preſcrip- an Inheritance, the Time by Common Law is Time whereof there is 


tion. 


ch. 17. of tile S atutes Preſcription may be within Memory. 
* A Preſcription properly ſo called, (as it relates to an Inheritance) is 


2 Inſt. 95, 96, as when J. S. ſeiſed of the Manor of D. in Fee, ſhews that he and his 
238, 653. Anceſtors, and all thoſe whoſe Eſtate he hath in the ſaid Manor, have 
: iz 17% Time out of Mind of Man had and uſed to have Common of Paſture, 


1 Inſt. 113. b. in ſuch a Place (being the Land of another) as appertaining to the ſaid 


. Manor. Tenant in Fee-fimple ought to preſcribe in his own Name: 
- 005 we.” ' Tenant for Life, Years, at Will, in the Name of him who hath Fee. 
Natural Perſons cannot gain or be charged by a general Preſcription from 


".ck.Com. no Memory of Man to the contrary ; which is no limited Time. By 


their Anceſtors ; tho' Bodies politick may gain or be bound by Preſcrip- : 


tion only, He that would have a Thing that lies in Grant by Preſcrip- 
tion, muſt preſcribe in himſelf and his Anceſtors, whoſe Heir he is by 


| Deſcent ; not in himſelf and thoſe whoſe Eſtate he has; (unleſs the Que 5 


Eſtate is but a Conveyance to the Thing claim'd by Preſcription, as in 


the former Caſe) for he cannot have their Eſtate that lies in Grant with- 
out Deed, which ought to be ſhew'd to the Court. But of Things that 


are appendant to a Manor, Lands, or Tenements, it is otherwiſe ; becauſe 
b Finch 132. 
2 Roll. Abr. 


2. 


As that there is a Cuſtom Time out of Mind within the Manor of 4. 


that all the Copy holders of the ſaid Manor have had and uſed to have 
Common of Paſture in ſuch a Waſte of the Lord, Parcel of the ſaid 


Manor. | 


4 Rep. 3,32. Thus it muſt be, when a Copyholder alledges a Cuſtom againſt his 
Lord, For a Copyholder cannot lay a Preſcription in himſelf and his. 
Anceſtors by Reaſon of the Baſeneſs of his Tenure, 


allow'd for Neceſſity. But when he claimeth Common or other Profit 


in the Soil of a Stranger, he muſt preſcribe in the Name of the Lord 


of the Manor, (v/z.) That the Lord of the Manor and all his An- 


ceſtors, and all thoſe whoſe Eſtate he hath, have had Common in 


; ) 


— — — 


* 


* 


uſu et tempore ſubſtantiam capiens ex authoritate leg is. 1 Inſt, 


ſuch 


_ © Preſeriptia eff titulus ex 
113. a. & b. 


4 


the Manor, &c. might paſs without Deed. Nothing can be preſcribed. 
for, which cannot be raiſed by Grant at this Day. One cannot make 
ws Title to Land by Preſcription, but only to Rent or Profit out of Land. 
24 Rep. 31, It relates to a ® Fee-ſimple, and is always applied to incorporeal Inheri- 

37 ik. 113.b, tances. I am ſpeaking of Preſcription ſtrictly taken. A Cuſtom is local, 
6 Rep. 60. and is alledged in no Perſon ; but is within ſome Manor or other Place: 


Therefore this is 


1 6 
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ſach à Place for themſelves and Tenants at Will, Fe. Cuſtom (I ay) 
is local, and alledged in no Perſon ; and this ſerveth for them who can- 
not preſcribe in their own Name, nor in. the Name of any certain 
Perſon, as Inhabitants of a Town. Alſo a Cuſtom may be alledged, 
when it is referred to inſenſible Things, as that all ſuch Lands are 
%% ᷣ oProment gr wh 
But to ſpeak in general of Cuſtoms and Preſcriptions without Diſ- 
tinction. ee : | 5 
To Cuſtoms and Preſcriptions, * Poſſeſſion and Time are inſeparably in- +, fag r * 
cident, Poſſeſſion mult be long, continual, and peaceable. Time (as 114.715 4. 
hath been ſaid) by Common Law muſt be beyond the Memory of Man. 2 Str. 959. | 
But if there is a ſufficient Proof by Record or Writing to the contrary, See p. 6. ante. 
then it is within the Memory of Man. „„ ; - 
A Preſcription muſt not be laid in an Uncertainty, or in the Diſ « 1 Roll. Abr. 
junctive, nor againſt the Publick Good; as to do a Thing which = = 
is a Nuſance ; nor againſt Reaſon or Religion, nor as to a mere N-. 
gative. „ 5 . N | 
4 Tenants in Common may be by Preſcription ; but not Jointe- 4 Lit. 310. 
nants, ' becauſe. there is a Survivorſhip betwixt them; nor Tenants Inſt. 114. b. 
at Will, In that Caſe of Tenancy in Common one may make ** 
Title to Lands by Preſcription, © An Attorney at Law may preſcribe, 1 
that he and all the Attornies of the Court have uſed to have Time 2626 e. 
out of Mind ſuch a Privilege. Such a Preſcription may be in Ge- 1 Ventr. 386. 
neral; and it is called here a Preſcription, becauſe it is applied to * Ref. 6s. 
Perſons not to a Place. It may be laid in a great many, where it tends 
but to claim an Eaſement or Diſcharge, not Matter of Intereſt and 
Profit. A Man may preſcribe, that all the Inhabitants of the Pariſh 
have uſed- to be buried in the Church-yard, though they are not a 
Corporation, 3 i 7 TE EL 
No one can preſcribe againſt the f King, where he hath an Eſtate * 7 Rep 28. 
permanent, and a certain Intereſt, nor againſt an Act of Parliament. * Inſt. 41. b. 
None can ' preſcribe directly to Goods and Chattels of Traitors. Fe- . aint 
lons, Felons of themſelves, Fugitives, of thoſe that are put in See p 2086, &c. 
Exigent, Deodands, Conuſance of Pleas, to make a Corporation, to ne. 
make a Coroner, Sc. But one may make Title by Uſage or Preſcrip= 
tion only to Treafare-'Trove, Waifs, Eſtrays, Wreck of Sea, to hold 
Pleas, Courts-Leet, Hundreds, to have a Park, Warren, Royal Fiſhes, 
Fairs, Markets, Frank Foladge, the Keeping of a Gaol, Toll, to have a 
Corporation by Preſcription, Sc. J 
The Title being once gained by Cuſtom or Preſcription, it cannot 
be loſt by a Interruption of the Poſſeſſion for ten or twenty Years ; * ar 
but it may be loſt by Interruption in the Right ; as if one hath had 65 . 
a Rent or Common by Preſcription, Unity of Poſſeſſion (or a Poſ- 2 Roll. Abr. 
ſeſſion of the Land with the Rent or Common) of as high and durable? - 
Eſtate, is an Interruption in the Right. A Modus Decimandi being 
alledged by Preſcription for Tithes of Lambs; the Payment of 
Tithe-Lamb in Specie for twenty Years laſt paſt did not deſtroy the 
Preſcription, If one that hath Title to a Common -by Preſcription 
taketh a Leaſe of the Land, after the Expiration of the Leaſe, he may 
ſtill claim by Preſcription; For the Suſpenſion was only of the 
Poſſeſſion. = 
By Unity of Poſſeſſion, Preſcriptions for Matters of Intereſt and Profit, Bro. Ent. 69, 


as Rents or Commons, are extinguiſhed ; but Preſcriptions for Eaſements, 5) ; ro 


as 1400. 
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as for Lights or Air, are not extinguiſhed by Unity of Poſſeſſion: But 


after the Unity of Poſſeſſion is determined, and the Things ſevered, the 
Eaſements will revive. And. | ti. | 
b4Rep.87, b Tho' a Houſe'or Mill falleth by Default of the Owner or other- 
wiſe; he may rebuild it upon. the ſame. Foundation; and all thoſe 
Things, that were appendant or appurtenant to it, ſhall continue. A 
Corporation that bath. Privileges by Grant or Preſcription, tho' they 
are incorporated by another Name, yet the new Body ſhall have all the 
© 2 Roll. Abr. Privileges that the old one had. © If a Court held by Preſcription is 
273+. ranted and confirmed by the King's Letters Patent, this does not de- 
oY roy the Pfeſctiption ; but the Court may be held by Preſcription as 
before. And if one claims any Thing by Preſcription and alſo by Char- 
ter, if the Charter is not contrary to the Preſcription, it ſhall be good 
buy way of Confirmation, as ſome affirm. | Go iy 
See p. 8. 
ante. 


See p 110. 
ante. 


liament, the ſame may be ſaid of Preſcriptions. 


1 ſhall ſpeak of the Time of Limitation of Writs and Afions 


a See B 4. when I come to treat of Actions d. I have ſpoken already of Title 


ch. 4 poſt. by Preſcription in Lands by Fine e and Non claim, and of the Title 


., 0, Things moveable by buying in Market Overt 5, by Waif, Stray, 


f See p. 207. Wrecks. 


2 g By the Canon Law the utmoſt limit of Preſcription is but 
: 65 12 4 But this Preſcription is not allowed by the Common Law. 
653,654. 


Now, upon What hath been ſaid concerning Preſeription, you may 


obſerve, that a Preſcription properly ſo taken is a Title or Claim of a 


real Intereſt or Profit in the Land of another; which muſt be ſtrictly 
_ pleaded according to certain Rules; and that it is not like a Cuſtom, or 

improper Preſcription, that is by way of Diſcharge, or: for Eaſements, or 
for Matters of perſonal Exemption or Privilege. . 


By Esche t. V. Property in Lands, Ge. may be acquired by Eſcbeat. 1 


2 Black. Com. heritance is caſt upon the Lord, otherwiſe than by Deſcent or Purchaſe, 

241, to 257. Of which ſee in the next Chapter, _ i 58 e by 
5 Thus Lands, Tenements and Hereditaments ma 

Occupancy, Deſcent, Purchaſe, Preſcription, and Eſcheat, I proceed to 

ſhew, how they may be forfeited or loſt; which may be called a Way of 


acquiring too, in reſpect of the Perſons that gain by the Loſs. . 


Method will be m 


ore diſtinct, if I do call it rather a Lofing than an 
NR. gy „ pats of 


— 01 — I —_ — — 


v Multiplex interruptio non tollit preſcriptionem ſemel abtentam. 2 Inſt, 6 54. | 


CHAP, 


What hath been ſaid concerning Cuſtoms with Relation to Acts of Par- 


forty Vears. 


y be acquired by 


1 


as. r 
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How | pies" In Laach, Or. mag be find. or nh, (oi) OP * 
1. By Alienalion of a forticnar; Tenantt 2. By A Of File by 
lienation in Mortmain: 3. By IV eee _ 
2 on dition.” 4 By Muße. 5. By ' Bankruptcy., 6. By 
Eſcheat. 7. By Del, Aotement, and Intruſion. 


Teese the Fer, eiture of 2 be, Teticments is Heredinisente How Elates . 
in Criminal Caſes, I (hall 1 in the 47% Book under the Title in Lande, Ke. 
1 Here I be oo, to denn how Eftates | in ' Lands, _ may be for- 


fete or loſt, | 


2 on. 

1. 4 An Mernation | is a Teide ing ones - Right the: Peper to ano- By Aljenttiqn: 
ther. But ſome Alienations are forbidden; as an pe om ws par- of particular 
ticular Tenant ; ; as by a Tenant for Life, which infers a Porfritle of 1 ER b. 
the Eſtate. This Forfeiture may be either, 1. b In Pais, dt in the bi Inſt. 233. b. 
Country out of a Court of Record, as where a particular Tenant — 251. . & b. 

being an Infant or Femèe Covert). wäketh over a greater Eſtate, 8 Rer. 45 
lieth in Livery, than he may hwfully make, "Wherdby' the Remainder > Black. Com: 
or Reverſion is deveſted, (But in Caſe of the King it is a Forfeiture, 268. FN 
: though. the Remain er or - Reverfion i is. not deveſted out of him). There- WAL e 
fore, if Leſſee * Life by Livery Aljeneth in Fee, of Leſſee for Life n 
maketh : Leaſe, fo r th. His) of onpther, or a Gift in Toth it is a For- | | 
feiture of his Ellate. hus: it Is. if, Tenant, in Tail after -Poflibility of + 
Iſſue extinct, Tenant, by thi Curtely, Tenant in Dower,- Tehant Br a 
_ another's Life, Tenant for * Tenänt by Statute-Merchant, Staple, 
or Elegit, do make a greater | Eſtate thah they lawfilly may 
make. But if a Copyholder for Life ſurrenders to the Uſe of < 4 Rep. 23. 
another in Fee, this is no Forfeiture; for the Eſtate paſſeth by -Sur- Wo 
render to the Lord, and not by Livery. . A particular ' Eftate of any e . 
Thing that lies in Grant, cannot e forfeited by Grant in 92 515 Deed. 
For Nothing can paſs thereby but What may lawfully paſs.. 2. By Re- 
cord, as by Alienation in levying a Fine, or ſuffering a Common Reco- 
very of Lands, whether it diveſt the Reverſion or Remainder, as in 
caſe of Things lying in Livery ; or doth not diveſt them, as in eaſe of 
Things lying in Grant, or by claiming a greater Eſtate in'a Court of Re- 
cord ; by affirming the Remainder or Reverſion to be in a Stranger; 3 AS 
if a Stranger brings a Writ of Entry, and ſuppoſes the'Reverfion to be in 
himſelf, and Tenant for Life confeſſeth the Action, this is a Forfeiture. 
Where there is a Forfeiture by Alienation of the particular "Tenant, . Iaſt. 233 b, 
| Eſtates by him made and mean Charges ſhall not be avoided. [See Of i Rep. 67. 
Fines and Recoveries, ch. 3. ante; and as to . of a F. Lands, 


—* — — "a * 


— 


ä 
5 


* Nemo debet rem ſaun fine facto aut deftitu ſua amitiere. 1 Inſt. 263. a. 8 Rep. 92. 


ſee 
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— ee — — 


ſee of an Bllate 2 Copy ef. Court Roll, < . 1 e m to "Pot feiture” of 
Offices, ſee ch. 2. ante,] n CN 
By 11 H. 7. ch. 20. 717 e e y the ” ife of the Lands 
of the deceaſed Huſband ſhall be void, and he to whom the Lund ſhould 
come after the Death f the Wife Pena, as if the Wi . were Dead. [See 
6 Ed. 1. cb. 7, 32 H. S. ch. 1 5 
[See 14 El. c. 8. and of Recqueries, 65 3. e 38 ff Wee N 


By Alienation II. AF . of N80 may be by e in Irma. . A 


in Mertmain. ain (Mort main a dead Hand) is an Alienation of Lands and Tene- 
. Com. ments to any Corporation Sole or Aggregate, Eccleſiaſtical or Temporal. 


2 Burn Juſt, The Name of Moarimain 1s taken from the Effect; becauſe the Lords 
tit. "wr (or Landlords) | had nothing from. the Alienee, no inore than from a dead 
1 IT Hand. For by Alienation in Mortmain, they loſt their Eſcheats, and 


many Services, which were heretofore due. 


F. N. B. 223 An Approptiation of an Advowſon is a Mortmain, or a Grant of an 


1 Inſt. 2. b. Adyowſon in Fee to a ſole or aggregate Corporation, arid a Rent extin& 
" Gap. + by a Releaſe to a Corporation. But the Grant of an Annuity cannot 
- > Rap. 26. be a Mortmain, becauſe it chargeth the Perſon only; nor an Appro- 

9 Rep. 95. priation of Tithes, becauſe they are Things merely Spiritual; the Cogni- 

6 2 my Zance whereof, regular!) belongs to the Eccleſiaſtical Court. 

Kitch, 280, The Foundation of all | the Statutes. of Mortmain Was Magna Charta, 

e cb. 36. By which, 

15 It Tail not be Lraful 2 any, to give Bis Lands to any Religious H ouſe,” 
and to take the ſame Land again to bold of the ſame Houſe. If any give 
his Lands to any. Religious Houſe, the G ift ſhall be void, and the Land 

ſhall accrue to the Lord of the Fee. 

42 Inf, 75. This Statute is interpreted to extend to Lands which a Religious 

2 Houſe kept in their own Hands, tho? they gave them not back again to 

hold of the ſame Houſe, _ 

But Eccleſiaſtical Perſons found Means to creep out of this Statute, 

(viz.) Religious Men, as Abbots, Priors, and other Eccleſiaſtical Per- 
ſons.Regular, by Farb Lands bolden of themſelves, or by taking 
Leaſes for a long Term of Years, and many other Devices. And Bi- 


ſhops, Parſons, and other Eccleſiaſtical Perſons ſecular, thought that they | 


were out of this Statute. But, 


By 7 Ed. 1. St. 2. No Perſon N or other whatſoever (Body Poli- 
tick or Corporate, Eccleſiaſtical or Lay, Sole or Aggregate) hall buy or 


fell, or under the Colour of Gift or Leaſe, or by reaſon of any other Title, 


receive, or by any other Craft or Engine ſhall preſume to appropriate to him 


ſelf any Lands or Tenements, whereby the ſame may in anywiſe come into 


Mortmain, under Pain of Forfeiture of the ſame. And within the Year 


after the Alienation, the immediate Lord of the Fee may enter; and if he 
40 not enter within the Year, then the next immediate Lord may fer with- 
in half a Year after ſuch Tear; and for Default of ail the Meſne Lords, 
the King ſhall bave the Lands 7 alienated for ever, and /hall fed, others 


certain Services, 
This Statute is to be underſtood of ſuch Inheritances as may be e ; 
but of ſuch Inheritances as are not holden, as Rent-charges, Commons, 


Advowſons, the King ſhall have them preſently * a favourable Inter- 


pretation of the Statute. 


But Eccleſiaſtical Perſons found out an Evaſion alſo of this Statute; 


becauſe it extended only to Gifts, Alienations, and Conveyances made 
x between 
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CHAP. 4. Laws of England 


- Tenements; Advowſons, or other Poſſeſſions to the Uſe of any Spiritual Per- 1 4 
F 

and other Aﬀs and Aſſurances of Lands, Tenements and Hereditaments, 
any Corporation, or to the Uſes and Intents to have perpetual Obits, or a 


Uſes, Intents and Purpoſes, of whatever Name, Nature, or Quality they 


Provided, That ſuch Uſes and Intents may be made and declared to con- 
tinue twenty Years from the Time of limiting them, and no longer. 


and their Heirs for finding a Preacher, Maintenance of a School, Relief 


| % 


* * * * 8 a — ä 


n n * 
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between them and others. Therefore pretending a Title to the Land 
(which they meant to get) they brought a feigned Action againſt the 
Tenant of the Land; and he by Conſent and Colluſion was to make 
Default, and thereupon they recovered the Land and entered by Judg- 

ment of LW. HIER ooo noone uA nn 20) 

By Weſt. 2. or 13 Ed. 1. ch. 32. When Religious Men and other” Ec- 
cleſiaſtical Perſons do implead any, and the Party impleaded - maketh 
Default, it ſhall be enquired by the Country, whether the Demandant had 
Right in the Thing demanded or. no ; and if it be found he had, then he 
ſhall recover Seifin ; but if otherwiſe, the Lands. ſhall accrue to the next 
Lord of the Fee, 1 + f A 1 1 : : DBIL 12 F 8 de 

a All Actions brought for any Lands or Tenements, wherein a Fyte- « , ton. 


„ ator 


mA * Ya 29, 
hold, Inheritance, or a long Term is recovered, are within this Statute. 430. x9 0 
All Recoveries alſo by Verdict, or otherwiſe, if they are had by Col- e 8 
luſion, are within this Statute, as well as Recoverics by Default. bark! 
Notwithſtanding all theſe. Statutes, Eccleſiaſtical Perſons (not being . 
able to get Lands by Purchaſe, Gift, Leaſe, or Recovery) procured $ 
Lands to be conveyed by Feoffment, or in other Manner, to divers Pet- 
ſons and their Heirs, to the * Uſe of them and their Succeſſors, by reaſon 
whereof they took the Profits. But, „ RUE nemo tA ins = 


By 15 R. 2. ch. 5. No Feoffment, or other Purchaſe of wir Lands and | 


b 2 Inſt. 75. 


fon, and whereof ſuch Spiritual Perſons take the Profits, ſhall hereafter be 
made without Licence of the King and of the Lords ; upon pain of For- 


The ſame Law fhall likewiſe be of Lands, Advowſons, and other Poſſeſſi- 
ons purchaſed by Guilds, Fraternities, perpetual Offices, and Corporations, 
By 23 H. 8. ch. 10. Where Feoffments, Eines, Recoveries, Deviſes, 


and of any Truſts thereef, are made to the Uſe of Parifh Churches, Chapels, 
Church-wardens, Guilds, Fraternities, Commonalties, Compantes, or Brot her- 
hoods, erected and made of Devotion, or by common Aſent of the People without 


continual Service of a Prieſt for ever, or for threeſcore or fourſcore Tears, 
or to ſuch like Uſes or Intents, to the Prejudice of the King, and to other 
Lords and Subjects, as in caſe where Lands are aliened in Mortmain; all ſuch 


ſhall be called, ſhall be utterly void. 


This Statute extends only to ſuperſtitious Uſes. Therefore 2 not- «1; Rep. 24, 
withſtanding this or any of the aforeſaid Statutes, any man at this Day 25, 20. 
may give Lands, Tenements or Hereditaments to any Perſon or Perſons, 


of maimed Soldiers and the Poor, Reparation of Churches, Highways, 
or for any like charitable Uſes. And it is good Policy upon every 
ſuch Feoffment to reſerve a ſmall Rent to the Feoffor and his Heirs. 
For then the Feofees ſhall be ſeiſed to their own Uſe, and not to the 
Uſe of the Feoffor. Or it may be proper to expreſs ſome Conſideration 
of a ſmall Sum; and then 23 H. 8. cannot by any Pretence make void 
the Uſe, [But ſee 9 Geo, 2. ch. 36. infra.] a 


[See 


* ; 
„— _— PT i. * 48808 
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[See 12H. 8, 55 1. and 316 35 H. 8. ch. 5. of Wilh. » And fo 
39 El. cb. 5. For the Ereclion of Hoſpitals and Houſes of Cotrection. 
43 El. ch. 4. Concerning Commiſſioners authorized to . of Mif-" 
employments of Lands and Goods given to charitable Uſes. ] 
By 17 Car. 2, ch. 3. Owners of Impropriations, Titles, or Petit of 
Tithes, may annex the fame to the Parſonage or Vi icaroge where they lie, 
or ſettle them in Truſt for the Benefit of ſuch Parſonage er Vicarage, erf 
the Curates therecf, where the Parſonage is e and no Vicar en- 
dotved, without any Licence of Mortmain. SAG og a 

And if the ſettled Maintenance of any Parſonage or F an arch Cure. 
Shall not amount lo one hundred Pounds per Annum clear, the * Incumbent 
may purchaſe to him and bis Succeſſors Landi, T. enements, Rents, 7 itbes or. 


other Hereditaments, without Licence of Mortmain. 


By 7 & 8 W. 3. ch. 37. The King may licenfe any Perſin- or - Bodies: 


Politich to alien in Mortmain, and to purchaſe, take," and hol in Mort- 


main, (in Perpetuity or otherwiſe) any Lands, Jenemento, \Rents zr Heres: 
ditaments whatſoever, of whomſeever” Bolden. Aud Lands” ſo atiened or 
acquired and licenſed, ſhall not be aletto any For feiture by reaſon of on 
Alienation or Acquiſition. [See 18 Ed. 3. St. 3. ch. 3] 3 lt 7 

By 2 An. ch. 11. Any, Perſon may veft Lands, &cc. In the on 
for the Bounty of Queen Anne, by Deed znrolled according to 27 H. 8. ch: 


16. er by Will, for Augmentation of Churches) which have not a" competent 


Proviſion. The ſaid Corporation may Yoke, purchaſe and hold for the aid 


_ Purpoſes without Licence an. Writ x. Ad Quod Damnum, See 1 Geo: 1. 
S152, Ch. 7.5 wakes IM Vl Erd wind a P 


See the "Statutes for hi e 0 Monaſteries Chavntries, Soc 


(vis), 27 H. 8. ch. 28. 31 H. 8. ch. 13. 1 Ed. 6. cb. 14, Ge. 0 


By 9 G. 2. ch. 36. After the 24th * June 17 7360 Manor Luunds, 
Tenements, Rents, Advouyons or "other Peri tamente, cor por hl or 25 cor. 
real, nor any Sun of Money, Goods.  Chattels, Stdcks in the Funlli, «Securities | 


For, Money to, be, laid cut. in the "Purdhi e of Lan, JFenememts o Heredita. 


ments, ſhall be anywiſe conveyed or ſe tled, to 0% upon any Perſe erſon, Body 
Politick or. Corporate, or otherawi) ſe 75 any Eftate or Intereſt; o, anywije 
charged or incumbred by any Per, on whatſrever,” 17 Truſt, or "for the: Hage 


of any charitable. A ; unleſs ſuch Gif \ Combijan de Appoi, nt, on Hon 
 tlement (except of Sto 

delivered in the Preſence of tab or more. credibli M wines, "Paookie\KialenJdr 
* Months at leaſt before the Death of ach Doniby dr Gfuntor, incladiug the 


chs in 155 Funds) b be made by Deed indentsd,\ „ a 


Days of the Execution and Death, and be inrolled"#n Chancery 778 . 
Kalendar Months next after the Execution thereof ; and ume, ach Stocks be 
transferred. in the publ, ick Books fix Kalendar Months before ach Death 


8s aforeſaid; and unleſs 1 tbe ſame be made 60 take Effet in Poſſeſſion fn tbe 


charitable Uſe, immediately, without atly Pirger of - Rewoohtion, ; Reſervation, 
Truſt, Condition, Limitation or  Agreetient, fon tb Benefit of the' Donor aur 
Grantor, or any claiming under. him; and all fuch , Grants &c. mae 
in any other Manner or Form ſhall te abſolitely dl. 4 f 

But not to extend, to Purchaſes or Transfers made tally bird Bonk fide, 
. for a full and valuable Conſi beration, of td any Diſpoftich, -to br 46 Tri 1 

for either of the ?wo Umm ver, ies, or auy leg A O Hot age N 222 4 þ- 


in them, or the Colleges g Elton, WI cette or en 157 be 


better Support and Maintenance "of the Scholars "only ' on he Pod dations 
of Eaton, Wincheſter, and Weſtminſter, nor to the DPipefition of any Eſtate, 


real or perſonal, hing or being in Scotland. 


2 | 
But 


14 


— — 
But no ſuch College or Houſe ſhall be capable of taking, purchaſing, or 
holding more Advowſons than ſhall be equal in Number to a Moiety of their 
Fellows, or Students where there are no Fellows, excluſtve of the Advowſens 


- '-% 
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annexed to the Headſhips. py 


III. By Non-Performance of a. Condition (whether expreſs or implied Bᷣv Non-Per- 
by Law,) Lands, &c. may be forfeited or loſt. [See of E/fates upon Con- formance of a 
dition, B. 2. cb. 1. Of the Forfeiture of Offices and Branchiſes, and of Slack Cen. 
Conditions, ch. 3. ante.] a 5 ee gone 281. 


IV. By Waſte; therefore, 1. What is Waſte, 2. How are Lands B, Waſte. 
Forferd 0 One: OREN VDRO, JC 092" aBlack; Come: 
1. 2 Waſte (Vaſtum d Vaſtands, to Waſte) is a Spoil or Deſtruction in 2*7,q .. t 
Houſes, Gardens-or Orchards, Dove-houſes, Parks, Warrens, Fiſh-ponds, 53. a. 0 
Trees, Woods, Land, Sc. to the Prejudice of the Heir, or of him in 2 I 145. 
| Remainder or Reverſion. A Licence or Conſent is ſuppoſed here to be: Roll, Ke. 
wanting. [See Stat. of Marlbriag. or 52 H. 3. ch. 23.] The Leſſor by 21. 
Law may enter at ſeaſonable Times, to ſee whether any Waſte is com- 
"mitted, And if the Leſſee hinders his entring, the Leſſor may bring his 
Action on the Caſe. Cr OY nn TO rs” 
There are 7wo Kinds of Waſte, voluntary and permiſſive. Voluntary, 
by Commiſſion or by pulling down, &c. Permiſſive, by Nezligence or 
Omiſſion, as in not repairing. Both are equally injurious to him that 
hath the Inheritance, n fe Eg Rea 
Waſte may be committed in Houſes, * by pulling them down, or by bi Taft. 53. 4. 
ſuffering them to be uncovered, whereby the Timber becomes rotten, afer”s 14 55 
But if the Houſe was uncovered when the Tenant entered, it is no Waſte 15 
in the Tenant to ſuffer the Houſe to fall down. But the Timber be- 
longs to the Leſſor. If he pulls it down, it is Waſte, tho' it was 
ruinous, unleſs he builds it up again. Alſo if Glaſs Windows (tho' « 4 Rep. 63, 
glazed by the Tenant himſelf) be broken down or carried away, it is My SEE 
Waſte ; for it is Part of the Houſe, the ſame is of New Chimney- pieces; 1 1 3 
tho' in ſome Places they pretend a Cuſtom to take them down within 
the Term, if they ſet up the old Chimney- pieces. Thus it is of Wain- 
ſcot faſtened by Nails, Scrues or Irons put thro' Poſts or Walls, Bench- 
es, Doors, Furnaces, Cc. fix'd to the Houſe, either by him in Re- 
mainder or Reverſion, or by the Tenant himſelf, If Wainſcot, Benches, 
Furnaces, &c. are not fix'd, they may be taken away at any Time. And 
a fix'd Furnace may be taken away at any Time within the Term, if 
it is not fixed to the Walls or Poſts of the Houſe. [As to the Right of 
the Tenant to take away Chimney-pieces or other Fixtures, put up by 
himſelf, the Law is not ſo ſtrict now as formerly; but he muſt take 
them down during bis Term, put up the old ones where they were, and } 
leave the Houſe in as good Condition as he found it.] If one pulls down | 
a Malt-Mill, and builds a Corn-Mill, it is Waſte, tho' the Corn-Mill 1 ron. Abr. = 
is of greater Value. If the Tenant build a new Houſe it is Waſte. [But 597: conc. 
this muſt mean where the Tenant doth not build it equally good with the g Ea * 
old one, or not the ſame Size ;] and then if he ſuffers Dt to be waſted, ; 
it is a new Waſte. If the Houle fall down bya Tempeſt, or is burnt by = ?lowd. 29. 
Lightning, or thrown down by Enemies, Sc. without the Fault of the | 5 2. 15 
Tenant, he ſhall not be charged with Waſte, b unleſs he bound himſelf Dr. & Std. 
by Covenant, that he would leave it in as good a Condition as he found Dial 2 . 4. 
it. But in this Caſe, or where the Houſe was ruinous at his coming in : * * 
45 ande 


r. N 


C Be. Soba. 


An Jnſtirare of the _ Book IJ. 


d Lit. 71. 


"61 lad 54 b. 


falls down, the Tenant © may build the ſame again with ſuch Mate- 
rials as remain, and with other Timber, which he may take growing on 
the Premifles. Yet he muſt not make the Houſe leſſer or larger than 
it was before ; or ſeli the Trees, and with the Money build it up ; for 
the Sale is Waſte, If the Houſe is uncovered by a Tempeſt, the Te- 
nant muſt in convenient Time repair it. And though there is no 
Timber growing upon the Ground, yet the Tenant at his Peri] muſt 
keep the Houſe from Waſting. * A Tenant for Years is of courſe bound 
to ſuſtain or repair the Houſe. If one ſuffers the Houſes to be waſted, 

and then fells Timber to repair them, this is double Waſte, But in 
many Caſes a Tenant for Life or Years may fell Timber to repair, tho' 
he is not forced to it. As if a Houſe 1s ruinous at the Time of the Leaſe 


made, he is not bound to repair it; but if he cuts down Timber, and doth 


repair it he may juſtify it. For the Law doth favour the Maintenance of 


Houſes for the Habitation of Mankind. So if the Leſſor covenants to re- 


pair the Houſe, the Leſſee (if the Leſſor does not do it) may with Timber 


growing on the Ground repair it, tho' he cannot be compelled to it. A 


f Iaſt. 53. b. Tenant may dig for Gravel or Clay, (tho' no Pit was open at the time 


8 IInſt. 53.4, 


b 1 Inſt. 53. a. 
2 Inſt. 304. 


i 2 4 Rep. 62, 
6 | 


cRep. In, 6 
11 Rep. 43, 
50, 81. 


of the Leaſe) for Reparation of the Houſe, by the ſame Reaſon that he 
may cut down Timber to repair it, If the Houſe is burnt by Negligence 
or Miſchance it 1s Waſte, [See 6 An. ch, . B. 1. cb. 6. onte.] Thus of 
Waſte in Houſes. 


If a Tenant cuts down or deſtroys any © Fruit- Trees growing. in the 


Garden or Orchard, it is Waſte, But if ſuch Trees grow upon any Part 


of the Ground out of the Garden or Orchard it is no Waſte. 


hb If a Tenant of a Dove-houſe, Park, Warren, Vivary or Fiſb-pond, 5 


does take ſo many Pigeons, Sc. as that ſuch ſufficient Store is not left 


as he found there when he firſt entered, it is Waſte. And to ſuffer the 


Park.-Pales to decay, whereby the Deer are loſt or diſperſed is Waſte. 


As to Waſte in Trees and Woods. a Trees are Parcel of the Inheritance; 


and the Leſſor, after that he hath made a Leaſe for Life, may by Deed 
grant the Trees, or reaſonable Eſtovers out of them, to another and his 
Heirs, and the ſame ſhall take Effect after the Death of the Leſſee. But 
ſuch a Gift to a Stranger is void during the Eſtate for Life; becauſe of the 


particular Prejudice it may be to the Leſſee. Timber is reſerved by Law 
to the Leſſor. Therefore if Timber is cut down by a Leſſee, the Leſſor 
may take it away. The Leſſee hath only an Intereſt in Trees while 


ſtanding, as in the Fruit, Shrowd, or Shadow. On this Account if he 


cuts down Timber-Trees, (vig.) Oak, Aſh, and Elm, (which are Tim- 


ber-Trees in all Places, except Elms on ſome Copyhold Eſtates) or tops 


r Inſt. 53.2. them, or doth any other Act, whereby the Timber may decay, b it 1s 


FN 145 
5 Rep. 21 
7Rep. 15. 


*2Wrms. (505) 
e 4 Rep. 63. 
11 Rep. 81. 


Waſte. And if the Leſſee has covenanted to leave the Wood in as good 
Plight at the End of the Term as he found it, the Leſſor ſhall © preſently 
have an Action of Covenant, for cutting down the Timber ; for now it 


is not poſſible for him to perform the Covenant, or to leave the Wood in 


as good Plight as he found it : But it is otherwiſe as to a Covenant to leave 
a Houſe in good Repair at the End of the Term, for that may be re- 


paired before the Term expires. Alſo in Counties where Timber is 


ſcarce, and Beech or other Trees ſerve to build Houſes, they are to be 
accounted Timber, and to cut them down is Waſte. It is the Cuſtom 
of the Country that makes ſome Trees Timber, which in their Nature 
generally ſpeaking, are not ſo; as Horſe-Cheſnut and Lime-Trees ; ſo 
Jof Birch, Beech, and Alp *, *If Timber-Trees are thrown down by 


4 | | the 
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the Wind, the Faser or Leſſor ſhall have them. If a Tenant ſuf- | 
fers the young Germins to be deſtroyed by Beaſts, or does ſtub them up, * 1 Inſt. 53. a, 
it is Deſtruction, To cut down Willows, Beech, Birch, Aſp, Maple, 
or other Trees, ſtanding in the Defence of the Fools. 1s alſo Deſtruc- 
tion, If there is a Quick-ſet Hedge of White-Thorn, and the Tenant 
ſtubs it up, or ſuffers it to be deſtroyed, it is Deſtruction. And for 75 
theſe, and the like Deſtructions an Action of Waſte lieth. For Wa 
and Deſtructjon in a large Senſe are ſynonymous Terms. 

To turn Trees into © Coals for Fuel, when there is ſufficient dead r Taft, 53. b. 
Wood, is Waſte. 

The Tenant may take ſufficient Wood to repair Walls, Pales, Fences, , tan. 53. b. 
Hedges, Ditches, as he found them; but nat to nul theſe a-new. 
And he may take ſufficient Plow- bote, Fire-bote and other Houſe-bote. _ 
He may alſo cut down“ Underwood at ſeaſonable Times, i A Copy- Þ 2 Roll. Abr. 
holder without Cuſtom may cut down Timber to repair his Copy hold, $17. on Ab 
Houſe ; tho' by Cuſtom he may be reſtrained to cut them down without 508. : 
Afgoment of the Lord or his Bailiff, | AT enant alſo uy cut down * TIE 63. 
* dead Wood. 
As to Waſte in Land, it is to be obſerved, That if a Tenant converts 1 1 Inſt. 5 3. b. 
Arable Land into Wood, or Wood into Arable Land, or Meadow into 
Arable, or Arable into Meadow, or Paſture into Ardble it is Waſte. 
For it not only changeth the Courſe of the Huſbandry, but the Proof of 
the Landlord's Evidence of his Eſtate. If ancient Meadow-Ground * 2 Roll. Abr 
beyond the Memory of Man, or Brook Meadow, is ploughed up, it is * 
Waſte. But if eadow- Ground hath been at any Time Arable, or 
ſometimes Meadow and ſometimes Paſture, it is no Waſte to plough | it 
up. Therefore ſuch Meadow muſt be defended from being plough'd up . 2 Rell. Abr; 
by Covenant, (vis. ) To pay ſo much an Acre (as five Pounds an Acre, 815. 
Sc.) if the Tenant doth plough it up. For an abſolute Reſtraint to plough 
is void; Au.] becauſe rable is to be preferr'd before Meadow. b It v1 Ind. 53. b. 
is Waſte to ſuffer a Wall of the Sea to be in decay, ſo that the Mea- 
dow or Marſh Ground is ſurrounded, and rendered unprofitable, by 
the Sea's flowing and reflowing. But if the Land is ſurrounded ſuddenly 
by the Violence of the Sea, occafioned by a Tempeſt, without any De- 
fault of the Tenant, it is no Waſte that is puniſhable. So it is Waſte if 
the Tenant does not repair the Walls or Banks againſt Rivers, or other 
Waters, whereby the Meadows or Marſhes are ſurrounded, and become 
ruſhy and unprofitable. | 

To dig for Gravel Lime, Clay, Stone, Brick, Earth or for Mines of Win 406. 
Metal, Coal, or other Things, hidden in the Earth, when the Mines bs, 2 Eel, 
were not open when the Tenant came in, is Waſte ; except the Gravel, 
Clay, Sc. is for Reparation of the Houſe. © If one makes a Leaſe ©1 Inſt, 54. b. 
of his Land for Life or Years, in which there is a Mine, not mention- 5 Rep. 12: 
ing any Mines in his Leaſe, the Tenant may dig and take the Profit of 
ſuch Mines as were open at the Time of the Leaſe made. But he can- 
not dig for any new Mine, that was not open; for that would be 
Waſte. And if there are open Mines, and the Owner makes a Leaſe of 
the Land with the Mines therein, this ſhall extend to the open Mines 
only. But if there is no open Mine, and the Leaſe 1s made of the Land 
with all Mines, the Tenant may dig for Mines, and have the Profits ; 
- Otherwiſe thoſe Words would be void. 


If 


. e Laie of the 5 Book l. 
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F. N. B. 55 a If he that Bah the Iakeriince doth fax! Waſte i in any of the *Y 
* 554 * going Inſtances, he may before any Waſte done have a Prob ibition di- 
2 Inſt. 146, reed to the Sheriff that be ſhall not permit Waſte to be done by the 
290. Tenant ; and then the Sheriff may take the Poſſe Comitatds and withſtand 
the doing of it. Or he in-Remaindet or Reverfion may haye an Lijunc- 
tion out of the Chancery to ſtay the Waſte. [And the Court of Chancery 
ez Vern. 738. will grant Injunctions to reſtrain Tenants for Life or Years ans Malle 
+07 % from pulling down a Manfion Houſe, or the Trees that are a Defence 
py _— or Ornament to it, or from digging for Bricks.] * He in the Reverſion, 
| either perſonally or by another, may enter into the Houſe or Lands, 
ht Be 49. ler for Life or Years, to ſee if Waſte is commiited, ® A Patron may 
5 have a Prohibition to hinder a Parſon from cutting down Trees to his 
E on private Ufe. [See of Aon of Waſte, B. 4. ch. 4. poſt] 
2d. The Forfeiture and ee in Waſte appears in the followiag 
Statüte För, 
By the Statute of Glouceſter or 5 & 6 Ed. 1. ch. 5. The Party convidl- 
ed of Waſte ſhall forfeit the Thing waſted, and recompenſe thrice ſo much as 
the Waſte is taxed at. [See Weſt. 2. or 13 Ed. 1. ch. 14 and 8 & 9. z. 
ch, 11. For Recovery of Coſts ; and alſo 11 & 12 JF. 3. cb. 4. Concern- 
ing wilful Waſte in the Lands of Papiſts diſabled.] 
a 1 Inſt, 54.2, If Waſte is done ® Sparſim or here and there in Woods, ſo much ſaall 
2 Inſt. 303. be recovered wherein the Waſte was done. And ſo in Houſes, ſo many 
3% Rooms ſhall be recovered wherein the Waſte was done. But if ihne 
Waſte is committed here and there throughout, all ſhall be recovered. 
Regularly he that enters or recovers by Force of an implied Se | 
b 1 Inſt, 233 ſhall not avoid precedent Incumbrances. b But if a Tenant for Life 
b. 234.2 grants a Leaſe for Years, and afterwards doth Waſte, and the Leſſor 
recovers in an Action of Waſte againſt the Tenant for Life, he ſhall 
avoid the Leaſe made before the Waſte done; becauſe the Action of 
Waſte muſt of neceſſity be brought againſt the Leſſee for Life, to re- 
cover the Place waſted ; which muſt bind the Leſſee for Years. But a 
precedent Rent granted out of the Land ſhall not be avoided. For if 
Leſſee for Life grants a Rent Charge, and afterwards doth Waſte, and 
the Leſſor recovers in an Action of Waſte, he ſhall hold the Land charg'd 
during the Life of Tenant for Life. But if the Rent Was granted alter 
the Waſte was done, the Leſſor ſhall avoid it. | 
None ſhall have Judgment to recover in an Action of Vi "aſte, where 
ei Inſt, 54. a, the Waſte is of © ſmall Value. Yet the Law will take Notice of 
2 Inſt. 306. Waſte in Trees to the Value of three Shillings and four Pence, and We 
fer Judgment. And many Things together may make Waſte to a 
LN Value, and amount to a Forfeiture. 
3 Iuſt. 204 Pilapidation or Waſte of Eccleſiaſtical Palaces, Houſes and Puild- 
11 Rep. 49. ings, is a good Cauſe of Deprivation. Some ſay an Action of the Caſe 


: er. 258, will lie for Dilapidations. 


By 8 V. Lands and Tenements may be hf by r Therefore 
„ 1. may be a Bankrupt, and what Achs make a Bankrupt. 2. How 
are Lands and Tenements * or /oft by e 


— — 
— q * 5 


d Preſlat cautela quam medela. 2 Inſt. 299. 
© De minimis non curat lex, I Inſt, 54. a. 2 Inſt. 306. 1 Wilſon, 129. 
; Intereſt reipublicæ ne quis re ſua male utatur, 6 Rep. 37. 
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100 A er (from ©. Bauque a Table, and Rout the FA of 
the Table that was fixed in the Earth) is deſcribed by our Statute Law; 
and is he or ſhe. that hath gotten. other Mens Goods into his or her 
Hands, and hides in order to \ deceive his or her Orr dien. But more 

articular! Y, 

By 13 El. ch. 7. F any Perſon uf ing the Trad: of Merchandize, ty 
way of bargaining, bartering, and Cheviſance in groſs, or in retail, or 
ſeeking his Living by buying and ſelling, being a natural born Subject or De- 


nizen, doth depart the Realm, or begin to keep 11s or ber Houſe, or 6therwiſe 


abſent himſelf or herſelf, or fu ers bim or herſelf willingly to be arreſted, 
outlaw'd or impriſon'd without juſt or lawful Cauſe, or depart from bis or 
her Dwelling-houſe, to the Titent to defraud or binder Creditors ; Or, 


4 Inſt. 277. 

2 Black Com, 
471, 285. 

1. Burn jut. 
title Bankrupt. 


By 1 Ja. 1. ch. 15. Sball willinghy and fraudulently procure bim or ber- 


ſelf to be arreſted, or his or her Goods to be attached or ſequeſtred, or make 
or cauſe to be made any fraudulent Grant or Conveyance of his or her Lands, 
Tenements, Goods or. Chattels, to the Intent or whereby his or ber Creditors 
ſhall or may be defeated or delayed for the Recovery f their juſt and true 
Dit ſhall be deemed a Bankrupe. And, 


y 21 Ja. 1. ch. 19, Every Perſon uſing the Trade of Merchand iſe, 


20 Ts before) or ing the Trade. or Profeſſion of a Scrivener, receiving 


other Mens Monies or Eflates into his Truſt or Cuſtody, who ſhall either by 
himſelf or others obtain any Pratefipn (except by. Privilege of Parliament) 
[See 7 An. ch. 12.] or ſhall prefer or exhibit unto the King or any of his 
Courts any Petition or Bull, thereby to compel bis Greditors to tahe ls s than 
their juſt Debts, or to gain Time fr the Payment thereof ; or being arreſted 
for Debt, ſhall after the Arreſt lie in Priſon two Months or more, or be- 


ing arreſted for a jult Debt of a bundred — or more ſhall. gare out = 


Priſon, ſhall be nd a Bankrupt, 
Note, The other Deſcriptions contained i in i the, Cabs AQ, ** not 
mentioned above, are repealed by 10 An. cb. 15. and any ſing le Act is 


_ ſufficient to make a Bankrupt ;. and it ſeems that ſuch "AQ f Banks.” | 


ruptcy, if it is clear and plain in its Nature, can't be purged by len 
of Time 2; or afterwards apparing publickly, or dealing largely b; but 
if it was not an expreſs but doubtful Act of Bankruptey, then appearing 
abroad, and dealing after ſuch an Act, will be an Evidence to explain the 
Intent of it, and to ſhew that it was not done with Deſign to keep out 
of the Way of and defraud his Creditors.] 


oth = Caſes Temp, 


Talbot 243. 
b 1 Salk. 110, 


By 21 Ja. 1. ch. 19. All Statutes concerning Bankrupt: tins to 
Strangers born, as well Aliens as Denizens,, as effedtually as to natural born 


Subjects, both to make them ſubjef to the Laws as Bankrupts, as a * to make 


;how capable of the Benefit thereof as Creators. 
It is not Buying or Selling of Land but of perſonal Things, that will 


make a Man ſubject to the Bankrupt Laws; nor is it Buying only, nor 


Selling only, but Buying and Selling, nor one fingle Act of buying and 
ſelling, but where one gets his Livelihood by it. Such as live on their 


manual Labour only, as Huſbandmen or Labourers, ate not Traders <3Cro. 31. 


within the Statutes : But ſuch as buy Wares and convert them into 
ſaleable Commodities, and get their Livelihood by buying and ſelling, 


3 Cro. 549, 


5 50. 
1 Danv. Abr. 


686, 687. 


may be Bankrupts within the Statutes ; as a © Shoemaker, Loekſmith, . Selk. 110. 


Clothier, &c, But not an d [nn-keeper for he doth not properly ſell 
4 G | | n 


1 Ld. Ray. 
2 87. 
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1 Burr, 477, 
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Jp he beet, but od Oh? it at _ eth Rates a as be ins fit with 
be: to Attendance of Servants, Sc. TO Fa ag 
It bath been held that a Minor cannot be a Binkropt® eee 
By 5 Geo. 2. ch. 30. Perſons dealing as Bankers, Brokers, 15 lebt, 
are liable to the Statutes concerning Bankrupts.. OT 
By 14 Car. 2. ch. 24. No Perſons, Adventurers for pattin'r into the Eaſt- 
India or Guinea Company, or the Royal Fiſhing Trade, ſhall, he taken to be 


Traders within any of the Statutes of Bankrupts. Provided that Perſons 


trading in any-ather Way than the ſaid Companies, or Fiſhing. e Jour 


be liable to Bankruptcy. N 

By y An. ch. 7. Members of the Bank of England | ſhall net, as fuch be 
adjudged liable to the Statutes of Bankrupts. n 

By q An. ch. 21. 3 Geo. 1. ch. 9. and 5 Goo. I. ch. 19. Mem- 
bers of the South Sea a /hall not be able, as fuch, to the Sfatutes US 


Bankrupts. 


By 6 Geo. 1. ch. N Perſons concerned about circulating Erebopuer 


Bills ſhall, as ſuch, be 10 ta the Statutes of Bantruptcy. 


5 Geo. 2. ch. 30. No Farmer, Grazier, or Drover of Cattle or Re- 
ceiver-General , Taxes granted by Parliament , ſpall, as ſuch, be deemed 
within the Statutes concerning Bankrupts, | | 


2. How are Lands, Tap fg een and Hereditaments, fufritd and bf 


by Bankruptcy? 


When a Commiſſion hath ded under the Great Seal, upon Petirioh to 


the Lord Chancellor, of ſome one Creditor, whoſe Debt amounts to the 


Sum of 1000 J. at leaſt, or of two Creditors whoſe Debts amount to 
1 50 J. at leaſt, or of three or more Creditors whoſe Debts amount to 
200/. at leaſt, (who muſt alſo before the granting the Commiſſion make 
Affidavit of the Truth of their Debts, and that the Party hath com- 
mitted an Act of Bankruptcy, and alſo give Bond in 200 J. Penalty for 


the proving their Debts, and the Bankruptcy, and duly proceeding on 


the Commiſſion) and the Commiſſioners appointed by ſuch Commiſion, 
or the major Part of them, have met and dealt in the ſaid Commiſſion, 


and found the Party a Bankrupt ; all the Lands, Tenements, and' He- 
reditaments, as well Copyhold as Freehold, which ſuch Bankrupt had 
at the Time of his committing the Act of Bankruptcy, in his own 


Right, or in Right of his Wife, or jointly with his Wife, Children, 'or 


other Perſon, as to the Bankrupr's Right therein, whether | in Poſſ:fion, 


Reverſion, or Remainder, or whether ia Fee-ſimple, Fee-tail, for Life, 
or Years ; and alſo all ſuch Eſtates as - ſhall come to the Bankry pt after 


the Act of Bankruptcy, and before the Obtaining and Allowance of his 


Certificate, if all his Debts are not ſatisfied, may be fold and conveyed 


by the Commiſſioners, or the major Part of them, for the Benefit of 


the Bankrupt's Creditors, by Virtue of and according to the Directions 
of the ſaid ſeveral Statutes of 13 El. ch. 1. and 21 Fa. 1. but more par- 


| ticularly: according to 5 Geo. 2. ch. 30. and ſuch Sale ſhall bind the 
1 and his . and all other Perſons whom the 1 99 150 


— —_ _— 


+ One who buys a Coal Mine, works it and gels t the Coale, is got a 1 Trader within 
the Statutes of Bankrupt. Reſolved, 2 Wilſon, 169. A Victualler is not liable to be 2 
Bankrupt. 2 Wilſin, 382. See 1 & 2 Bur, Rep. in 155 Tables of principal Matters, title 
Bankrupt, 


have 


— —— 
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have barr'd by Common Recovery or otherwiſe, (unleſs the Reverſion 
or Remainder be in the King, and the Eſtate be of the King's Gift) 


and alſo ſhall be good againſt all Perfons himing under him by any Act 
done by him after his committing an Act of Bankruptcy, and alſo againſt 
the Lord of the Manor à under whom ſuch Copyhold Linds are held. « rg, Ray. 

The Statutes do not extend to any Eſtate conveyed Bond Fide by the 1092. 
Bankrupt before he became à Bankrupt . WT OY 
And by 21 Ja. 1. ch. 19 NY Purthaſor for good and valuable Confider- 
ation ſhall be impeached by Virtue of that or any former Statute againſt 
Bankrupts, unleſs the Commiſſiun be ſued forth within five Years after the 
Att of Bankruptcy. And if any Bankrupt ſhall conyey, or catſe to be cbn- 
veyed, t0 his Children, or to any uber Perſen, Lands or Goods ( except the 
fame ſhall be transferred. upon Marriage of any Child, See Geo. 2. ch. 

30. ] or upon fome valuable Conider ation ) the Commiſſioner's may diſpoſe thereof. 

Though it ſhould ſeem that a voluntary Settlement on a Child will be 
good, Þ if the Party was not then in Trade and in Debt. z Was. 298. 
If a Bankrupt hath mortgaged any Lands to another, the Commiſſion- 
ers have Power to aſſign a Perſon to make a Tender and Payment of 
the Money. And after ſach Tender and Payment, they ſhall have Power 
to (ell the Eſtate. And any Eſtate'whereot the Bankrupt is Jointly ſciſed 
may be ſold, (as to his Share) by the Conimiffioners : But not ſuch as he 
hath only as a Truſtee à for another, 1 > Pe tr OI 

If a Bankrupt hath Land in the Right of his Vie, only his Right ng 
therein during the Coverture can be ſold by the Commiſſioners. And not- 
withſtanding the Bankruptcy, the Bankrupt's Wife ſhall have her Dower 
in bis Eſtate, and the Eſtate muſt be fold ſubje& thereto, if the Mar- 

riage was had and the Eſtate caine to the Bankrupt before he committed 
any Act of Bankruptcy. Offices of Truſt which are annexed to the Per- 
ſon, cannot be fold ; but Offices of Inheritance, as Keeper of a Foreſt, 
Warden of the Fleet may. And a Poſſibility of Right, or a contingent = : 


Intereſt in the Bankrupt, is aſſignableb. [See 5 Geo. 2. ch. 30.]J 5 
When the Bankcupt's Lands are fold by the Commiſſioners, they muſt * en. a 
be ſold by Deed indented and inrolled in one of the Courts of Record at ag 
Weſtminſter. And, FFF 

By 5 Geo. 2. ch. 30. To enable Purchaſers under Commiſſions of Bank- 
ruptcy to make out their Title to the Lands purchaſed, the Lord Chancellor 
may, upon the Petition of any Perſon, order the Commiſſion, and the Depoſi- 
tions and Proceedings thereupon, to be entered of Record. A true Copy of 
which Record, figned and atteſted by the proper Officer, may be given in Ei- 
dence, to prove the Commiſion and Bankruptcy of the Per and other Mat- 
ters, in caſe of the Death of the Witneſſes preving ſuch Bankruptcy, or the 
E fo TIS A np. 
The Commiſſioners alſo have Power by the aforeſaid Statutes, to diſ- 
poſe of the Bankrupt's perſonal Eſtate, or ſuch Goods, Chattels, Debts, 
and perſonal Effects, as he had, and was poſſeſſed of, or intitled to, 
either in his own Right or in Right of his Wife, or which 
any other Perſon had or was poſſeſſed of in Truſt for him, at 
the Time of his becoming a Bankrupt, (though the Bankrupt 
| hath fold them in Market-Overt ; for the Sale of the Commiſ- _ 
ſioners ſhall have Relation to the firſt Act of Bankruptcy) and alſo 
of all ſuch perſonal Effects as ſhall come to him at any Time after 
ſuch Act of Bankruptcy, and before his obtaining his Certificate or 
Diſcharge under the Commiſſion ; and if the Bankrupt makes his Debts. 

5 payable 
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pagable to ober e they are as liable as if they were payabte To him: 


ſelf. i 6419) Sa een £30 010 2411 201 of Th 

But by 1 * 120 ch. 15. Ny Debtor of a Bankrupt \fbtill be in Dun- 
ger for having truiy and Bona) Fide paid 4 Debt to the Bankrupt, bus 
fore be had Notice that be Was, become a Bankrupt. Sec 19 Ga. he 
32. infra.] | I AENA [9503 63 gugaclzd A J vt 

By 21 Ja. 1. ch. 19 The Gene Wel an} eber Perſons appointed 
by their Warrant under the Hands and Stals of the greater Part f them,” 
may break often the Houſe, Shops, . Warehouſes, Trane or Cbeſts of tbe ſuid 
Bankrupt, where the Bankrupt, or any of bis Goods, or bit Mritings, ſhall 
be, or. be re puted to be, and then ſeias the Bankrupt, and bis 255 and 
Chattels, 1 and ſend the Bankrupt to Iren. itn ſee St. 2. ch. 30. 
As to Apprehending the Bankrupt.] . FT a o Aubin * 

And (after reciting, that many Perſons Are they 8 Bankrupts con- 
vey their Goods to other Men upon good Confi eee yet fill keep the ſame, 
and are reputed the Owners thereof, and diſpoſe the ſame as their own) it 
is enatted, That if any Perſon ſhall, at the Time of his becoming Bankrupt, 
Have, by the Conſent of the true Owner, in his Poſſeſſion, Order and Diſpo- 
fition, any Goods or Chattels whereof he ſhall be reputed Owner, and take 
upon him the Sale and Diſpoſition as Owner, the Commiſſioners may fell and 
diſpoſe of the ſame for the Benefit of his Creditors. 

The 5 Geo. 2. ch. 30. is the Statute by which the Proceedings upon 
Commiſſions of Bankruptcy are now principally regulated; and purſuant 
to the Directions of that Act, the Perſon againſt whom a Commiſſion 
hath iſſued, and who hath been found and declared a Bankrupt, muſt, 
within forty-two Days after Notice in Writing left at his Place of Abode, 
or perſonal Notice if he is in Priſon, and Notice given in the London 
| Gazette, or within ſuch further Time as the Lord Chancellor ſhall think 

fit to allow him, not exceeding fifty Days, to he computed from the 
End of the ſaid forty-two Days, and to be obtained fix Days before the 
End of the forty-two Days, ſurrender himſelf to the Commiſſioners, and 
conform to the ſeveral Statutes concerning Bankrupts, and make a full 
and true Diſcovery of his Eſtate and Effects; and the Commiſſioners are 
forthwith, after they have declared the Perſon, againſt .whom the 
Commiſſion hath iſſued, a Bankrupt, to cauſe Notice thereof to be 
given in the London Gazette, and appoint a Time and Place for the 
| Creditors to meet for the Choice of Aſſignees of the Bankrupt's Eſtate, 
and aſſign the Bankrupt's Eſtate and Effects to ſuch Perſons, as the 
major Part in Value of the Creditors for ten Pounds or opwards, AC- 

cording to the ſeveral Debts then proved, ſhall chooſe. But the Com- 
miſſioners may, if they ſee Cauſe, for the better preſerving and ſecuring 
the Bankrupt's Eſtate, immediately (i. e. after they have dealt in the 

Commiſſion, and found the Party a Bankrupt) appoint an Aſſignee or 
Aſſignees of the Eſtate and Effects, or any Part thereof, who, at the fu- 
ture Meeting of the Creditors for the Choice of Affignees, may be re- 
moved if the Creditors think fit; and in ſuch Caſe, ſuch immediate Aſ- 
ſignees muſt aſſign over and deliver up the Bankrupt” Effects to the new 

Afignees choſen by the Creditors; and the Effects delivered up or aſſign- 


. ed to fuch new Aſſignuees are as effectually veſted in them, as if the firſt 
Aſſignment had been made to them by the Commiſſioners. 


The Commiſſioners at their firſt Meeting, having found the Party a 
_ Bankrupt, are to appoint three other Meetings, the laſt of which is tobeon 
the forty-ſecond Day, and they uſually appoint the ſecond of ſuch Meet- 
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ings for the Choice of Affi nees, and ſeldom | SY an immediate Aﬀfign- 
ment of the Bankrupt's ffects, unleſs there is Danger of an Extent 
coming out againft them (which if it does before the Commiſfioners 
have actually aſſigned the Effects, it will bind them): And if there is 
any real Eſtate belongin to the Bankrupt, the Commiſſioners not only 
make an Aſſignment of his Effects to the Aſſignees, but alſo a Conyey- 
ance to them by Bargain and Sale inrolled of ſuch real Eſtate ; and by 
Virtue of ſuch Aſhgnment, and Bargain and Sale, the Aſſignees have full 
Power to ſell and difpaſe of, receive, bring Actions for, 410 tecover in 
their own Names, any Part of the Bankfupt' s Eſtate, Credits, or Effects; 
and they or the Commiſſioners may, by 5 Geo, 2. >. 35: where there 
are mutual Debrs between the Bankrupt and any other Peron before His 
Bankruptcy, ſtate and adjuſt the Account ; and what ſhall appear due on 
the Balance, and no more, ſhall be claimed of paid on either fide re- 
ſpectively. But by the lame Statute the Aſſignees ſhall not commence 
any Suit in Equity; without the Conſent of the major Part of the Credi- 
tors preſent at a Meeting purſuant to Notice given in the Lindon Gazette 
for that purpoſe ; and with the like Conſent, the Aſſignees may alſq ſub- 
mit any Matter relating to the Bankrupt's Effects to Arbitration, or com- 
pound with any Debtor to the Bankrupt's Eſtate. 

It is not now neceffary for the Creditors to pay any Contribbtfod Mo- 
ney towards the Expences of the Commiſſion before they prove their 
Debts ; for by 5 Geo. 2. ch. 40. the petitioning Creditor is to ſue forth 
and proſecute the Commiſſion at his own Coſts till the Afﬀignees are 
choſen; and at the Meeting for the Choice of Aſſignees, the Commiffion- 
ers are to afcertain the ſame, and order the Aſſignees to reimburſe the 
petitioning Creditor out of the firſt Eſtects of the Baukropt that they 
hall receive. 5 

The Commiſſioners may examine, as well by Word of Mouth as on 
Interogatories in Writing, the Bankrupt and his Wife, touching his 
Trade, Dealings and Effects, and alſo every other Perſon (for which Pur- 
poſe they may ſummon any one before them) touching the -Perſon, 
Trade, Dealings, and Effects of the . and any Act 55 Bank- 
ruptey committed by him. 

When the Bankrupt's Eſtate and Effects have been gotten in by tlic 
Aſſignees, the ſame are then to be diſtributed among ſuch of the Bank- 
rupt's Creditors as have proved their Debts under the Commiſſion, | 

which Debts may be proved perſonally at any Meeting of the Commiſſion- 
ers, or by Affidavit in caſe the Creditor lives remote from the Place of 
Meeting ; but before the making of ſuch Dividend, twenty- one Days 
Notice of the Time and Place of the Commiſſioners and Aſſignees meet- 
ing for that Purpoſe muſt be given in the London Gazette ; and at ſuch 
Meetings the Aſſignees muſt produce Accounts of all their Receipts and 
; Payments, and of what Effects ſhall remain outſtanding, and, if re- 
| quired by the Creditors preſent, be examined upon Oath as to the Pp ruth 
thereof, and ſhall have all juſt Allowances for what they have expended 
on account of the Bankrupt's Eſtate ; and the Commitltioners by Order 
in Writing under their Hands, ſhall direct ſo much, as they ſhall think 
fit, of the neat Produce of the Bankrupt's Eſtate remaining in the 
Hands of the Aſſignees, to be divided among the Creditors ; and the 


ai Was. C1 1. 


Alſlignees muſt forthwith pay the ſame to the Creditors in Purſuance 


of ſuch Order, taking only a Receipt from each Creditor for his Share. 
The firſt Dividend ought, by 5 Geo. 2. to be made within twelve 
Months; and a ſecond Dividend within eighteen Months aſter the 

= | Iſſuing 
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Iflning the "Commiſſion ; but theſe Times are not uſually obſerved, 
ta 8 Creditor Who bas toved! his” Debt may ps 150 the Lo { 
Chancellor, and thereby compel the'AMBnees te make "Dividend. 
By 5 Gea. 2. cb. 30 When 4 Bankrupt hs! obtained his Certificate, of 
having duly! eonformed to the Statutes: which” Certificate the; Commil- 
ſioners are to ſign, and the. Lord Chancelfor to allow 3 four Parts in 
ßye both in Number and Value of the Creditors" who have proved their 
Debts; not leſs than twenty Pounds reſpectively, Having firſt figned their 
Conſent to ſuch Certificate and e and the Bankrupt's Diſ- 
charge) he is then free from any ſutüre Arreſt for Debts contracted 
before bis Bankruptoy; bis futute Effekts are not liable to tte Com- 
miſſſon (unleſs he has befote been 4 Bagkrüpt, eompôunded with his 
Creditors, or taken the Benefit of am Inſolvent Act, and hath not ſuf- 
ficient to pay fifteen Shillings in the Pound); and he is intitled to five 


per Cent. out of the neat Produce of his Eſtate recovered in, if ſufficient | 


to pay his Creditors ten Shillings in the Pound after the Allowance 

made, ſo as the ſaid Allowance is not above, two hundred Pounds; 

and in caſe his Eſtate will pay twelve Shillings and Six-pence in the 

Pound, then ſeven Pounds and ten Shillings per Cent. ſo as not to exceed 

two hundred and fifty Pounds; and if it will pay fifteen Shillings in the 

Pound, then ten Pounds per Cent. ſo as not to exceed three hundred 

Pounds ; but if the neat Produce of the Effects will not pay ten Shillings 

in the Pound, then the Bankrupt ſhall be allowed ſo much as the Com- 

miſſioners and Aſſignees ſhall think fit, not exceeding three Pounds per 

„%%% ont ln SOT ORTHO IE AT RI 

This Allowance, or any other Privilege or Advantage, ſhall not ex- 

tend to any Bankrupt whatſoever, who ſhall upon Marriage of any 

of his Children have given (when he was not able to pay his Debts) 

above the Value of 100 J. or who ſhall have loſt in one Day the Sum of 

5 J. or in the whole the Sum of 100 J. within a Year before he became. 

« Bankrupt, in playing at any Game whatſoever. [See 5 Geo. 2, ch. 30. 

e 15 JJ ee ee STE 

at — 1 becomes a Bankrupt, a Legatee ſhall be relieved as a 

TCreditor. A Surety or Bail may come in as Creditor, if he hath paid 

+ 2Str. 1211- the Debt. By 7 Geo. 1. ch. 31. One that hath a Debt nt yet payable a 

may prove his Debt and receive a Dividend, upon Allowance for Pay- 

ment before the Time, and by G. 2. ch. 30. may petition for a Com- 

85 miſſion); but not if it depends upon a Contingency whether it will 

» 2 Id. Ray. ever become due or not, unleſs ſuch Contingency has happened b. If 

1549. one truſts a Bankrupt, after he becomes a Bankrupt, he ſhall not be re- 
DO lieved as a Creditor. _ 1 3 mg RE 

1160. la the Diſtribution of the Bankrupt's Eſtate, no more Reſpect ſhall be 

T Ga 5 7025 had unto Debts upon Judgments, Statutes, Recognizances, or Specialties, 

Talbot bo than to other Debts ; d and even tho' ſuch Creditors have ſued out Exe- 

a Was. 92, cution before the Iſſuing of the Commiſſion, they can have no Advan- 

739. tage thereof, but muſt come in only for a rateable Proportion with the 

other Creditors, unleſs ſuch Execution was executed before the Bank- 

rupt committed any Act of Bankruptcy, And every one of the Creditors 

muſt have a Share, Rate and Rate like, according to the Quantity of his 

Debt. [See 21 Ja. 1. ch. 19.] yo 

Caf. Temp. If the Bankrupt happens to die after the Commiſſioners have dealt 

Talbot 184. in the Commiſſion, tho' before Diſtribution, yet nevertheleſs the Com- 


miſſioners may proceed to execute the ſaid Commiſſion concerning the 
PE? TX Bank- 
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Bankrupt's Lands, Tenements, py ag nay Goods and Chatiels, in 
ſuch dort as they might have dene f he had been living. But the Com- 
miſſioners muſt account to cis; Heirs} or Excefitors, and pay the Over- 
plus to them, in the ſame Manner as to che Bankktupt when living. See 
13 El. cb. 3. 1 Ja. 1 ch. 15000 J. I. eh.. 10 An. cb. 54 3 
Geo. 1. cb. 12. 7 Gee. I cb g1 40 5 C. 2. abe go All which 
Statutes ſhall be benefidially ⸗conHrued for the Aid and Relief of 
Creditors.] ELL * « 7 gts a/ Due 217 71110 Gul 01. inte 
: If the Commiſſion is. not duly taken out, or if the Commiſſioners do 
not purſue their Commiſſion, the fart injured may by Petition apply 
to the Lord Chancellor to ſuperſide the Commiſſion, or to compel the 
Com miſſioners to proceed 494 give the Party delle a e: 0 
Nute; The Commiſſion is uſually directed to five Commiſſioners; but 
three of them are ſufficient to do any Act under the Commiſſion ; and 
therefore no more than three are ſummoned to meet. TH: 
By 10 An. ch. 15. The Diſcharge of any Bankrupt fhall not diſcharge 
any Partner in Trade with the Bankrupt at the Time he became a Bank= 
rupt ; nor one that was jointly bound, or had made any joint Contract with 
ſuch Bankrupt. ER $345 N „„ 
By 19 Geo. 2. ch. 32. No Perſon, wwbo is bona fide 4 Creditor of any 
Bankrupt, in reſpect of Goods bona fide ſold to ſuch Bankrupt, or any 
Bill of Exchange bona fide drawn, negotiated or accepted by ſuch Bank- 
rupt in the uſual and ordinary Courſe of Trade, ſhall be liable to repay to the 
 Aﬀignee any Money, which before the Suing forth of ſuch Commiſſion was 
bona fide, and in the uſual Courſe of Frade, received by ſuch Perſon of ſuch 
Bankrupt before the Perſon receiving the ſame ſhall bave Notice that be is 
| become Bankrupt, or is in inſolvent Circumſtances. 
The Obligee in any Bottomree or Reſpondentia Bond, and the e in 
any Policy of Inſurance made and entered into, upon a valuable Conſideration, 
bona fide, /hall be admitted to Claim, and after the Loſs, or Contingency 
ſhall have happened, to prove his Debt, and receive a Dividend, in like 
Manner as if it had happened before the Date of the Commiſion ; and the 
| Bankrupt ſhall be diſcharged from ſuch Bond and Policy, and have the Be- 
nefit of the ſeveral Statutes againſt Bankrupts, as if the Loſs had happened, 
and the Money had become payable, before the Hui ng of the Commiſſion. 


| VI. Lands may be loſt by Fſcheat. | Eſcheat (from Eſcbeair, Eſcbier, By Eiclieat. 
to fall) is when Lands * fall by Accident to the Lord of whom they are Black. Com. 
holden; as for want of Heir general or ſpecial, or for Felony of his Te- . Ch: 
nant, whether the Judgment is becauſe of Outlawry, or to be hanged. 1», 72, 89, 
_ Corruption of Blood makes the Eſcheat to the Lord upon Attainder of f Con. 
Felony ; becauſe the Eſtate cannot deſcend. But in Treaſon it is a For- __ {65 
feiture to the King. [See of E/cheats in Treaſon, Felony, &c. under the * Ja. 13. 
Title Forfeitures, B. 4. ch. 5. poſt. ] | . Ds 38 
VII. Lands may be loſt by Difſeiſin, Abatement and Intruſiun. A &. 3 
Diſſeiſin is a wrongful putting out of him that is actually ſeiſed of a Free- e 
hold. [See 32 H. 8. ch. 3 3.] An Abatement is when a Man dieth ſeiſed vr OT 
of an Eſtate of Inheritance, and between the Death and Entry of the Abatement. 
Heir, a Stranger doth enter. An Intruſion is when, between the e 
of Tenant for Life and the Entry of the Heir of him who died ſeiſed 168. 169. 
of the Remainder, a Stranger doth intrude. An Entry alſo upon the * we 277: 


; . EU. ed. 
King's Poſſeſſions is called an Intruſion. ne 
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| Of Eſtates in : 
_ Goods and 


he RL one Turn, Intereſt by Sratute-Merchant, Staphe, *Elegie, Ko. 'Of theſe. 


| « Dyer, there is no other way to recover them than by a perſonal Action. But 


#2 Roll. Abr. Goods and Chattels *, 


. 


v 
18 — 
* 
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ch. 3. ante. bak alſo where any one holdeth Land. whercunta another hath 2 2 Right by 
Deſcent or Purchaſe, he is ſaid to be 4 De forceor. Se dl. rd nt ur 


81 Aways a” 


poſt. Wrong. * 1 2 "It 7 1 ro. I 11 5 4 1 4 N 1 7 


2 enn. * . 


3 Black. Com. An Mferpatian is when a Swanger preſents! to a Chr — and his; Clerk 
Ste p. 161. is inſtituted,” as before obſerved z- or it may be be.when ches unjuſtly. 
ante. uſes Royal Franchiſes. ene nh ns. 
| 2 Toft. 33. A Purprefture (Pourpriſe. an, Incloſurs) i is when any Thing! is. dane 
272. to the Nalincs. d of, the Kingis: Nemicſns, the. King's: [Highways,. 


bu g rel. Gs, by loclofure.or Building „ endeayouring 10 make.that ivate, whi ch 


ought to be publick. i A 09 A . 
Thus have I ſbewed how Bfates. in Landi, 9 or Elreci. 
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Ce Lot e The Word Bona e 59 5 19 Kea, e concern 


rn 


cr In 115 b. the Realty, or Lapds, and Tenements, as Goardianſhips, Leaſes, Lands, 
49, 50, po 


ch. 244 I have already treated. Perſonal, as Gold, Silver, Plate, Jewels, Imple- 
ments of Houſhold, and all moveable ERR whatſocver, Cattle of all 
Sorts, Corn ſown upon the Ground, (becauſe it comes not without In- 

duſtry, and may be given by Will, or forfeited by. Outlawry.) Theſe 

are called Goods and Chattels perſonal, becauſe they belong immediately 

to the Perſon of a Man; and becauſe when they are wrongfully detained, 


s Rep. 33- Charters or Evidences concerning Freehold, or Obligations, or Deeds, 
Perk. 115- being Things in Action, are not properly comprehended under the Words 
Non Max, ©9945 and Chattels, © Yet Writings pawned for Money lent are ſaid to 
50. e be Chattels, and Bonds and Notes, and alſo Writings that concern per- 

ſonal Effects only, will paſs cither in a Deed or Will by the Name of 


he 5 The Ownerſhip of a perſonal Chattel is called a Property ; ; and we are 
$4.4 Aas laid to bes poſſejed of Goods and Chattels, whether real or perſonal ; 
OG but to be ſeiſed of a Freehold. For no E ſtate of Inheritance or Freehold 
£ 5 *P- '7* can be termed Goods and Chattels, 
11 Rep. o. One may have an abſolute or a qualified Property. Abſolute, as in 
Finch. 2 Hens, Geeſe, Ducks, Peacocks, but not in Creatures that are Feræ Na- 
1 56. Luræ, as Wild Beaſts, Fowls of the Air, Fiſhes' of the Sea or in the 
p. 371. 372. Rivers, Partridges, =” Conies, Hares. Ec. And one may have an ab- 
Stat. Ge ye ſolute Property in Things of a baſe Nature, as Maſtiffs, Hounds, Grey- 
2gainſt Dog hounds, and Spaniels. Put it is not Felony to ſteal them; tho' + an In- 
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Law either for the Things themſelves, 
Debts or Wrongs, All theſe Things in Poffefion or Action one may have 


2 


4 See of Lar- 


ceny, poſt. 
B. 3. ch. 1 


gs themſelves, or Damages for them, as for 


in his own Right, or in the Right of another, as an Executor in Right 


a ſpecial e in Title Felony againſt the Goods of a Subject, B. 3. ch. 
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ch. 28. ch. 
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See of Grab fol Years), and of "Things 0 . to 175 ae may be under- 
od. Such a Gift is ſometimes by the Act of the Party 1 as when one 
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2 Black. Com. 


ch. 3 doth give a Thing to. 118 75 u be ven tho, the D neg be abſent, for 


2 3 26. the Property veſts in i nm, "till Flag prees. Sometiches by Act of the 
e  » Law; as when. a Woman is married, l her rien 400 Chattels are 
v See Þ. 62. given to the Huſband by the Marri 


arri inge b; * en one is made Executor, 
e Law gives ihe e e Gel he a e to. 1 WF 
eutpr.. 77 11 1 


e Perk. 57. An Chattels A 
Hob, 230. 


FN 


; a IO 
[But ke 29 Car. 2. 6b. 1 85 tonal / Max bo 
AG 105 


granted or given without Deed, except in ſame, ſes ; and a 


4 5 Rep. 80, Gift is good. without 4 0e en, But if there is 195 e 175 a 


all one's Goods without mt A p arch 5 L She Thing 10 of 
ceflity, as, Bedding,. though it is by Deed, x hi chm en be. 
pecded to be, frandofent to deceive Creditors, |” And though ther 
a trug Debt owing, a Gilt of all one's Goods! In SatisfaQjon of che 1 : 
is void againſt other Oreditors, tho good againſt 1285 Pita, bu his, xecu- 
tors dr Adminiſtrators: For tho? it may be 4 Gift upen valuable Con- 
oy fideration, yet it may not be done Bond Fide, as the Dias of 13 El. 
See p. 215. ch. 5. © does require. By giving all one's Goods, there ſeems to 181 a 
— ſecret Truſt and Confidence, that the Donee ſhall deal favourably with 
the Donor in reſpect of his Poverty, or permit him, or ſome other for his 
Benefit or Uſe, to be in Poſſeſſion, and ſuch a ſweeping Deed will amount 
to an Act of Bankruptcy. And therefore when any Gift ſhall be made 
in ſatisfaction of a Debt, let it be made, 1. In a * public Manner be- 
fore Neighbours, and not in private. 2. Let the Goods and Chattels be 
appraiſed to the full Value, and the Gift made of ſpecifick Goods in Satis- 
faction of the Debt. 3 Alter the Gift let the Donee take Poſe Yon of 


— 
— —— J—_ — — - 
. > 


a Deloſus verſatur in \ reniralibex.. 3 Rep. 80. _ 
Dona clandstina ſunt ſemper ſuſpicioſa. 3 Rep. 80. 
Chuſulæ intonſuetæ ſemper inducunt ſuſpicionem, wid. 


1 them; 


CHAP. 6. on Lau of f England. 5 , 307 
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F 
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as. a ia £4... PR 7 1 0 


(hi; for the Continuance of the Poſſeſſion in the Donor i is a fign of a 
Truſt. ab ads & 1 . 

See 3 H. 7. cb. 4. Concerning Deeds of Gift. of Goods and Chattels 
made in Truſt to the on of the Grantor ; ane 1 ad T3 E. S: 5. p. 


215. N tn "fy W &. \ 


A Gift may be u Fake Condition. oh. 
ses of * under e ch. 3 at 


A Sale or "Selling is a Transferring of the Property of Goods and Chat- 2Black. Com, 

« from one to another upon valuable Conſideration, ' A Gift may be e 
without a Conſideration; a but a Sale can never be without a valuable * Noy's Max, 
Conſideration. A Man may ſell his Goods at any Time, tho' he fears OY 
an Execution for Debt ; — there is a Truſt betwixt the Parties, as 73. 
that by paying the Money he may have the. Goods again ; and except the ans 09. 
Writ of Execution is delivered to the Sheriff; for then by 29 Car, 1. ch. 

3. The Property of the Goods is bound from the Time of the Delivery. 

b One became indebted to the King by Bond, and ſold a Leaſe for * 8 Rep. 171. 
Vears for a valuable Conſideration : The Sale binds the King, | becauſe it 3 Rep. 82. 
was but a Chattel, The King 's e ſhall not be in e . er. 5 

than a Felon or Traitor, Gi may ſell his Goods and Chattels after the 98 
| F elony or Treaſon « L committed, and, before. - Capvidtion, for his Main- PREP 

tenance. 8 ture, B. 4. 

If one agrees for Wares, a he aun not carry them away, before he . 
hath paid for them, unleſs a Day of Payment is allowed him. If the 35. EE 

Bargain is, that you ſhall give . five Pounds for my Horſe, and you Hob, 41. 
give me a Penny in ne which T accept, this is a perfect Sale; If 
I fay I will fell my Horſe for five Pounds, and you ſay, you will give 
me five Pounds, and preſently go. to tell out the Money to pay for him, 
I cannot ſell my Horſe to an other. But if you do not pay me pre- 
fently, it is no Contract. If I ſell my Horſe for Money, I may keep © oy 5 Max: 
| him till I am paid. And if a Horſe dies in my Stable after 1 have * 
ſold him, and before I have delivered him to the Buyer, I may notwith- 
ſtanding have an Acdion for my Money ; 3, becauſe the Property was in 
the Buyer, 

By 5 Car. 2. ch. 3. No Contra for the Sale of Goods for ten Pounds Pr. Ch. 533. 
or upwards, ſhall be good, except the Buyer actually receives Part of the Goods 566. 
ſold, or gives ſomething in Earneſt to bind the Bargain, or in Part of Pay- 
ment, or ſome Note thereof in Writing be made and figned by the Parties to 

be charged with the Contract, or by their Agents thereunto lawfully authorized. 
And no Action ſball be brought upon any Agreement that is not to be 
per formed within the Space of a Year from the making thereof, unleſs the 
ſame, or ſome Memorandum thereof, be put in Writing, and / gned by the 
Party to be charged therewith, or ſome uber by bim thereunto lawfully 
_ authorized. 
So that if any Agreement is for Sans under ten Pounds, and they 
are not to be delivered within the Year, it is void, unleſs put in Writing, 
though Earneſt be given, by the laſt Patt of the Statute. As to Agree- 
ments that are not to be performed within a Year, if no Day is ſet, or the 
Time is uncertain, * to pay a Sum at the Day of , they are 


1 — 


— — —— — 


„ Cujus oft dare, cjus oft diſponere, 2 Rep. 71. 7 Rep. 6. 


good 


ed ith 1 N * 


Va. 4 0 1 — — — — 
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PIETY 


good notwithftanding the Statute, For it duth not t appear to the con- 


trarv, but that the Payment may be within the Year. [See 7 Geo. 2. 
ch. g. againſt Stoekjobbing. ] 
3 IV. By Theft. | 
eft. * 
od 5 As when one ſteals Goods, and ſells them in Fairs and Markets 
"tes Overt. But the Owner may ſeize his Goods ſtolen at any Time, till 
my are fold in the Fair or Market, 


By Teſtament. V. By Teſtament. 
- Black: Com 8 it will be neceſſaty to 3 1. What is a Teſtament, and its 
ch. 34 p Kinds; 2. Who may make a Teſtament ; 3. What is an Execu- 


chant, TY What i is a Legacy; 5. How a Teſtament may be made void. 

ch. 23. 

4 Burn. Fel. 1. A Teſtament (T, Patio Mentis) is a voluntary Diſpoſition of what 
law title Wills. One would have to be done concerning his Goods and Chattels, real and 
NE pred perſonal, after his Deceaſe, with the Appointment of an Executor. If 


Tellament. he appoints no Executor, the Ordinary muſt commit Adminiſtration Cum 


_ 167, Jeſtamento Annexo, (with the Will annexed) and ſuch Adminiſtrator is 
"= perform the W il inſtead of an Executor. 


222 b. A Teſtament is either ritten or nunciipati ve. A written Teſtament 
Welt's Symb 

Part 1.4 633. 
| perly called a Deviſe of Lands and Tenements,) but it is that Teſtament 


concerning Goods and Chattels, which at the Time of making thereof 


is committed to W7:ting. Signing and Sealing is not neceſſary to this 
v 2 Id. Ray. Sort of Teſtament, for it may be made good by Proof“, without it. A 
125% —muncupative Teſtament, or Will, is when the Teſtator doth by Word of 
Mouth only declare his Will concerning. his Goods and Chattels (for 
Lands cannot paſs by Words) before a ſufficient Number of Witneſſes, 
who after his Death put into Writing what the Teſtator ordered in his 

Lifetime. [See 29 Car. 2. ch. 3. infra.] 


« Lit. 166. No Teſtament is of any Effect till after the Death of the Teſtator. 


1 1nft. 112. b. For one may alter and make void his Will at his Fleaſure; and he 
may make as many new Teſtaments as he pleaſes ; but the laſt Tei- 


tament only ſhall ſtand, the reſt being 3 b the laſt. Let .@ 


a Perk. 479. new d Publication of the firſt Will does revoke the laſt that was made., 


When the laſt Teſtament is known, it ſhall be e expounded 


according to the Meaning of the Teſtator. 
Welt d Cedicil (Codicillus from Codex a Book, a Writing) i is a Supplement to 


Fart 1.9036. a Will, adding what is omitted, or altering, retracting, or explaining ' 


ſomething 3 in it. It is the ſame with a Teſtament, except that it is with- 


out the Appointment of an Executor; and except that one may leave 


behind him only one Teſtament, but as many Codicils as he pleaſes, 
If the Teſtament or Codicils are kept from the Executor, he may 


force the Party detaining them to deliver them up by the Eccleſiaſtical | 


Law, and recover them in the pn Court. 


— — — 


0 Cha Teſtamentum morte conſummatum et. 1 Inft. 322. b. 4 Rep. 61. 

Valuntas teflatoris ambulatoria eft nſque ad mortem. I Inſt. 112. b. 4 Rep. 61. | 

In contrattibus benigna, in teflamentis bemgnier, in reſtitutionibus benigniſ}i ma inter p etatis 
facienda et, Ibid, and 3 Inſt. 241, _ 

De bonis de ani trina debet 8.4 a Ypajur io; nec atis, utilitatis veluntatis. Z Rep. 


130. 
By 


is not only ſuch as J have before ſpoken of in the 3d Chapter (more pro- 
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By 29 Car, 2: 1. 3. No Will: in Writing! concerning porſonal 52 
nom any Clauſe thereof, ſhall be repealed or altered by any Words or Will by 
Ford 9 Mouth only, except the gy i be in the Life of the Teſtator com- 
"mitted to Writing; and after the EIA thereof, read unto the Teſtator, 
and allowed by biin, and proved to be ſo done by three Witneſſes at leaſt. 

And no Naneupative mill ſhalÞ e gecd, where the Eſtate thereby be- 
queathed* exceeds thirty Pounds, rlintꝭ is not Freved by the Oaths of 8 
IVitneſſes at leaſt, that were preſent at the making thereof; nor unleſs it be 
proved that the Perſons preſent or ſome of them were bidden to bear Witneſs 
Ly the Teſtator ; ; nor unleſs made in his laſt Sickneſs, and in bis own Houſe, 
o where be had been-refident for ten Days before the making; exc Je aft 

priſed by Sickneſs from: home,” and dying before. be returned. 

A Nuncupative ill ſhall nit be proved by the "Witneſſes / after fix 
Months, | exce/'t the Subſtance thereof avas committed to Writing within. fix 
Days after the making of the ſaid Will. Neither ſhall any Probate of a Nun- 
cupative Will paſs the Seals of any Court, till fourteen Days after the 
Deceaſe of the Teftator ; nor be proved rill Pr oceſs bath firſt iſſued to call 
in the Widow, or next of Kin, to conteſt the ſame if they pleaſe. 
Soldiers in 40 41 Military Service, and Mariners at Sea, may da: N of 
their Perſonal Eftates, as before the making of this AF. 

By 4 An. ch. 16. Such Witneſſes as are good Witneſſes upon Trials at 
Law, ſhall be deemed good 1 60 158 a no In N or 9 0 
Thing ee 7hereunts. o | 


* 22 may gte 2 Toltainen's f, 8 2-46. bar, Ecel, 
All Perſons (the a King and all * Subj geddes) r may il their Teſta- Jaw tit, Wille 

ments, except as followeth. An Tnfant Male under fourteen Years of! os 335. 

Age, an Infant Female under twelve Years, (or as others ſay) under +1 Inſe. 85. b. 

ſeventeen Years of Age, cannot make' their Wills of Goods and Chattels. :Þ "ooo 

But an Infant of the Age of ſeventeen certainly may make a Teſtament 512. $14. 

of his Goods and Chattels, and conſtitute Executors. Yet ſometimes Pr. Ch. 316, 
Wills-are made by Infants of- fourteen Years of Age, and the Common- eg p z. 

Law will not intermeddle. A Woman Covert cannot make a Teſtament ate 

of Goods and Chattels, without her © Huſband's Conſent and Licence e Perk, cor. 

firſt obtained. Yet if ſhe then diſpoſeth of any Thing, the Legatee hath 4 Rep. 51. 

it rather of the Gift of the Huſbind. But of Goods that ſhe hath as 3 &* 219. 

4 Executrix ſhe may make an Executor without the Huſband's Conſent, Jak. 502, 

or ſhe may make her Huſband Executor. Wieſt. Symb. 
e If a Woman maketh her Will before Marriage, Taking Huſband Ts 3.034. 

and being Covert at the Time of her Death, is a Countermand of it. 912,913,915. 
Taiots, Lunaticks (except in the Time of their lucid Intervals, where 4 Rep. 61. 

no Commiſſion of Lunacy hath iſſued out of Chancery) Non Compos | 

Mentis, or thoſe that have not a * ſound, perfect, and diſpoſing Memory, * 6 Rep, 23. 

(for it is not ſufficient, that the Teſtator hath a Memory) an Alien Ene- 

my, Perſons convicted and attainted, Kecuſants Con vict, Corporations 

cannot make a Teſtament. An a Outlaw in a perſonal Action may make , Rep. 111, 

a Teſtament of his Goods, and deviſe his Lands. He who is himſelf 1 Roll. Abr. 

an Executor, cannot give away by Will the Goods, Chattels, and Cre- 9'* . 

dits, which he hath as Executor, if the Property is not altered by him 

by Payment of his own Money. Yet if he hath proved the Will, he may 

make a Continuation of the Executorſhip ; and his Executor mall have 

the Goods, Chattels, and Credits, as Executor to the firſt Teſtator. 

But he may give them by Word or Deed in his Lifetime. An Ad- 


4 K miniſtrator 


bed "OT EP. LOFT. aan das. | — IETTITY We. "0 


An ſnſtiente of the + Book: II. 


-- 
* 
_Y 


— 


b Terms of 
| Bude 


Shep. Touchſt. 


400, 401. 
Noy's Max. 
102. 

4 Burn Eccl. 
9 tit. Wills. 


there. 0 

c Finch 167, 
$68,---=:. 
Weſt's Symb. 
Part 1. 8 033- 
637. 

d Weſt's 


Symb. Part. 1. 


9 835. 
3 Cro. 9. 
e 4 Inſt. 335. 


7 1 Roll. Abr. 


. 

8 5 Rep. 29. 
6 Rep. 67. 
a 1 Cro. 683. 
ck 8, 9. 


b See p. 198. 
ante. 

See of For- 
feitures, B. 4 
ch. 5. poſt. 


c Weſt's 


miniſtrator of a Term cannot deviſe it, tho' he may ſell it in his Life- 
time. For the Deviſe doth not take Effect till his Death; and im- 
mediately upon his Death the Law veſts it in the Adminiſtrator de Benis 
non, of the Inteſtate [See of the Intere/t of an Executor Infra.] 

By 4 & 5 W. & M. ch. 2. Perſons. inhabiting, or having any Goods, 
within the Province of York may by.their laſt Wills diſpoſe cf all their 
perſonal Fate, notwithſtanding any Cuſtom to the contrary, [Seo 2 An. ch. 
5. As to Citizens of Vork City.] 


By y & 8 W. 3. ch. 38. "hd Perſon reſiding, or having Goods, in 


| the Principality of Wales may maze his Will thereof, and diſpoſe of them 


to his Executors or others, as be ſhall think fit ; notwithltanding the Cuſtom 
by which Widmnos and Children claim a reaſonable Part, 

By 11 Geo. 1. ch. 1%. Freemen ꝙ London, become fuch fince the firſt 
Day of June 1725, or old Freemen unmarried and without Children, are 
enabled to diſpoſe of their effefts by Will, notwithſtanding the Cuſtom. | 

But if any Perſon who ſhall be free of the City, hath agreed or ſhall 


agree by Writing, in Conſideration of Marriage or otherwiſe, that his per- 


onal Eftate ſhall be diſtributed according to the Cuſſom, or in caſe any Per- 


fon ſo free ſhall die e bis Ko "uw OY be ſutjeft to the 


Cuſtom, 

9. What! is an Woch 9 

An b Executor is he to whom « thi Execution or Performance of another 
Man's will is committed after his Death. He may be appointed by expreſs 
Words or by Words of Circumlocuton that amount to a direct Appoint- 
ment. Where there © is no Executor, there is no Teſtament 'properly 
ſpeaking. - Land was not originally Teſtamentary. Therefore that ſtill 
may be deviſed in Writing, without making an Executor. He that ap- 
points the Executor is call'd the Tefator. If an Executor is only named 


See the Table by the Teſtator; and OY given mired in the Will to any other, yet it 


is a Teſtament. 


All that are capable of making a Teſtament are capable of being 
Executors. When the e King is made Executor, he appoints others 
to take the Execution of the Will upon them, and others to take Ac- 
count. But ſome that cannot make a Teſtament are capable of being 
Executors. A Mayor and Commonalty may be Executors. (2,) An 
Infant in ventre ſa mere, or in his Mother's Womb, may be an Execu- 
tor. But when he is born he cannot act as ſuch till Seventeen Years of 
Age. And therefore the Ordinary muſt grant * Adminiſtration durante 
minore &tate till that Age. A Woman Covert may be Executor. 2 So 
may an excommunicate or outlaw'd Perſon, or attainted or Alien, But 
Popiſh Recuſants Convict cannot be Executors. [See 3 Fa, J. eh. 61 
Nor thoſe that have been convicted of executing an Office without 
taking the Oaths to the Government *, [See 13 & 14 VV. z. ch. 6. and 


1 Geo, 1. ch. 14.3} Nor Artificers exercifing or teaching their Trades 


in foreign Parts, and not returning within fix Months after Warning, 
[See 5 Geo. 1. cb. 27. 


c He that may make one Executor may make two, three, or more; 


Symb. 1 Part, but all of them in the Eye of the Law are but ane Executor. In which 


1 moſt AQ done by or to any one of Bn are Acts done by or 
© all. | 


637. 
1 Noll. Abr. 
924. 


An 


Caf ü. Let of England JI. 


An Executor may be made to a fd Time, upon Condition, (as if the 
Executor will find Sureties to per form the Will) or to ſome certain Parr 
of the Eſtate, or to ſome cerrtain A. 

Every d Tntermeddling with the Goods of the Deceafed is not an Ac- « 5 166, 
ceptance of the Executorſhip, to make one chargeable as Executor, or 167. ; 
as Executor of his own Wrong. As if one does an Act of Charity or 4-1 op rag 
Humanity, by locking up the Goods of the Deceaſed that they be not th 

waited ; or if he does bury the Deceaſed, and ſell his Goods to do it; 
or it one does take away his own Goods, that were in the Houſe of the 
Deceaſed ; or uſe ſome of the Goods of the Deceaſed in the neceſſiry 
| Occaſions of the Family; or take the Goods by Letters ad Colligendum. 
Theſe Acts will not amount to an Acceptance of the e if 
the ſpecial Matter is pleaded. 

When an Executor hath accepte the Executorſhip, he cannot * en « Vaugh. 182. 
it over. He may accept or refuſe the Executorſhip. But as an Execu- ell. Abr. 
tor, after he hath once refuſed the Executorſhip, he can never afterwards Fo Rep. 37. 
intermeddle ; ſo after he hath once legally accepted it, he can never after 38. 
refuſe it. For he cannot accept and refuſe too. So if an Executor is 
cited by the Ordinary to prove the Will, [See 21 H. 8. ch. 5.] and he 
appears, and refuſes to prove the Will, he cannot afterwards accept 
and intermeddle with the Eſtate. Thus it is where there is but one Exe- 
cutor. But where there are * many Executors named, and all are cited, , pg. 468. 
and ſome of them only appear and refuſe the Executorſhip, and after- 9 Rep 37,38, 


wards one of the Executors proves the Will, and takes upon him the Noy's Max. 


Executorſhip, or where one only appears and proves the Will, this ſuf- ; Wan. a5. 


ficeth for them all; and they that did refuſe, or did not come in and 
prove, may at any Time join with him, and intermeddle with the 
Eitate, and come in and take out Probate of the Will. And if the“ 9 Rex; 37. 
acting Executor dies, and makes an Executor, the ſurviving Executors Fong HS 
may act; for their Refuſal before the Ordinary is. void in this Caſe. 40 WS, 
But where all refuſe, no one can ever after come in and prove the Will. Noy's Max. 
For the Teſtator now dies Inteſtate, and without an Executor; fo that 8 16. 
the Ordinary may grant Adminiſtration cum Teſtamento annexo, [to the 1 Vera. 200. 
reliduary. Legatee, if there be ſuch, or if none, then to the next of Kin] 
or © ſequeſter the Goods in the mean Time, till the Adminiſtration is 19 Rep. 36, 
granted. . 

In Caſe where one accepts, and all the reſt FEY he muſt bring 
Actions in all their Names, and one may releaſe the Action; for the 
Poſſeſſion of the one is the Poſſeſſion of all of them. But an Action 


may be brought ® againſt him or them only that act or adminiſter, | [See a Perk, 485. 


9 Ed. 3. St. 1. ag, 21 H. g. cb. 1 % „. | 3 
Regularly one Executor cannot ſue the other at Law, but he may Finch 264, 
have Relief in Equity. . 


An Executor of his own * Wrong i is he that! is neither Executor nor be ee 
Adminiſtrator, and yet acts as an Executor; as when he takes into his , by ro of. 
Hands the Goods of the Deceaſed, and converts them to his own Uſe, the Law, v. 
and alſo if he alters the Property by Gift or Sale, tho' he had Letters 5; "pa 
Ad Colligendum Bona Defuntti ; for the Ordinary himſelf has no Power 3 
to give or ſell them; or if he delivers the Goods of the Deceaſed to $542 135. 
Creditors or Legatees i in Satisfaction of their Debts or Legacies ; or re- Noy's 1 
ceives any Debt due to the Deceaſed ; or releaſes any Debt due to the 102. | 
_ Deceaſed, before it is paid; or pays any Debt due from the Deceaſed, 
except it be with his own Money. So that if a Man dieth Inteſtate, 
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© 5 Rep. 33, and ae Stranger taketh the Inteſtate's Goods and uſeth them ; he is an 
82, 833. Executor of his own Wrong, and muſt be ſued as Executor. For no 
one can be an Adminiſtrator of his own Wrong. [See 31 Ed. z. cb. 11. 


4 See Office of | It is the taking Poſſeſſion © of the Goods of the Deceaſed that makes 


—_— him liable as Executor in his own Wrong, to anſwer the Value of them 
ch. 14 


Swind. Part 4. to the Creditors, even without any ſelling, uſing, or converting of them.] 
8. 23. If there is a legal Executor that hath proved the Will, or if a legal 
Admigiſtration is granted, before the Stranger intermeddled, a Stranger 
cannot be an Execator of his own Wrong, but is a Treſpaſſer againſt 

the Executor, &c. and Creditors may have their Remedy againſt the law- 

ful Executor, &c. [But this muſt be underſtood, where he takes them 
ibid. out of the Poſeſſ on of the legal Executor or Adminiſtrator; * for if the 
legal Repreſentative of the Deceaſed was never poſſeſſed of them, they 
never were Aſſets in his Hands; and the Perſon who took them, tho” 

after a legal Adminiſtration granted, is liable as Executor of his own 

Wrong to the Creditors, or may be ſued for them by the legal Repre- 
ſentative.] And tho' ihere be an Executor or Adminiſtrator, if the 
Stranger takes the Goods, and claims to be Executor, by paying and 

receiving Debts, there he may be charged as Executor of his own. 

Wrong by ſuch expreſs Adminiſtration. But all' lawful Acts, which 

he doth as Executor of his own” Wrong, are good; and he muſt 

anſwer only as far as he acts. An Executor of his own Wrong can- 
fc Rep. 30. not f retain for his own Debt againſt another Creditor, becauſe then the 


Creditors would ſtrive amongſt themſelves, to leis the Goods of the 
Teſtator. 


By 43 El. ch. 8. If any Perſon hall e any Releaſe of a Debt, or 
any Goods or Debts of an Fe by Fraud, and not upon valuable Con- 
 fideration, be. ſhall be charged as Executor of his own Wrong, ſo far as the 

Value of the Goods or Debts ſo obtained ſhall amount. Howbeit, he ſhall be 
_ allow'd ſuch. "Re: Deductions, as other Executors or Adminiſtrators | 
ought to have. 

See 30 Car. 2. cb. 7. To cdl Creditors to recover their” Debts of 
Executors or Adminiſtrators of Executors in their own Wrong; and 4 & 
5 NM. & M. cb. 24. As to Executors or Adminiſtrators of Executors or 
Adminiſtrators, who ſhall waſte the Goods of the Teſtator or Inteſtate. 
. See alſo 25 Ed. 3. St. 5. cb. 5. 

This is the Deſcription of an Executor. Let us dee what is his 72 

tereſt; and what are Aſets ; his Power ; his Office and Daty. A 
a Plowd. 280. I. The a Intereſt of an Executor ariſes at Common Law, by Virtue 


2 YA 37-38. of the Teſtament, which gives him all. the Chattels real and perſonal of 


the Teſtator ; and the Probate of the Ordinary is only a Confirmation. 


b Noy's Max. The Law gives him not only thoſe in Poſſeſſion, as b Leaſes for Years, 


103, 104. 


and Charters and Evidences concerning them, Arrears of Rent due at 
1 Inſt, 209. a. 


388. a. the Death of the Teſtator, Grants of next Advowſons and Preſentations 
3 Cro. 515. of the Teſtator's Inheritance becoming void in his Lifetime; Corn cut 
or growing, where the Teſtator had an Eſtate for Life; Gold, Silver, 
——_ Plate, Houſhold-Stuff, Cattle, Implements of Huſbandry, but 
- alſo thoſe Things that lie in Action, as Rights and Intereſts upon Judg- 
ments, . Statutes, Recognizances, Obligations and Bonds, and all other 
Debts due to the Teſtator; becauſe on the other Hand the Law ſub- 
jects the Executor to every Man's Claim and Action, which he had a- 
gainſt the Teſtator for the ſame, For this Reaſon the Executor is ſaid 


to 


"=" * Be oem.” it — 


2 rr — 


Char- 6. 3 Laws of 1 England. 8 8 | 23 


A. PRs. 


to 5 ds the Teſtator' "Io Akane. and to repreſent the Perſon of the Teſ- lat 200 b. 
tator. But for perſonal à Wrongs done by the Teſtator to the Perſon, 5 *pe,, 80, 
Goods or Land of another, he does not repreſent him; becauſe perſonal Noy's Max. 
Actions die with the Perſon. But ſee 13 El. cb. 10. where Grantees 104. 
of Goods ſhall! be liable to the Succeſſors Suit in the Ecclefiaſtical Court 
for Dilapidations, as if they were Executors or Adminiſtrators.] s But after 
all that hath been ſaid concerning the Intereſt of an Executor; if one 
makes his Will, and appoints an Executor, and gives him ever lo ſmall , 
a Legacy, and makes no Diſpoſition of the Re/idue of his perſonal Eſtate - 544. 1 7s : 
after Debts and Legacies paid ; This | Reſidue ſhall not go to the Exe- Pr. Ch. 169. 
cutor for his on Benefit, but ſhall be diſtributed amongſt the next of, 00 ane” 
Kin to the Teſtator, according to the Statute, of Diſtribution of 22 CG 8 c. 
23 Car. 2. cb. 10. [which ſee, infra.] For the Teſtator is eſteem'd to N Wor 43s 
die inteſtate as to that Reſidue. [But an Executor is not compellable . 
by the Spiritual Court © to make Diſtribution, but only in a Court 
of Equity, which conſiders him as a Truſtce for the next of 
Kin.J 
Hs Wife of the Teſtator Wü have her wearing Apputel, which is wot 64. 
neceſfary and convenient for one of her Station and Character. 

2. Of Afets. See of Anceſtor and Heir, B. 1, ch. 6. ante, As to 2 Black. Com. 
real Aſſets.] | e 

f All thoſe Goods and Chattels Which W RECEP to the Teſtator at the 16 Rep. 47. 
Time of his Death in any Part of the World, and which do come to 
the Hands of the Executor, ſhall be * Aſſets (from the French A ex, 6 Terms * 
enough) or ſuffitient Goods and Chattels to make the Executor charge- * mere 
able (as far as the ſaid Goods and Chattels extend) to a Creditor or Noy's Max. | 
Legatee. If a Stranger takes Goods out of his Poſſeſſion, yet they are 104. 
Aſſets in his Hands. Aſſets in the Hands of one Executor are Aſſets 
in the Hands of all the Executors; [but each Executor is chargeable 
for no more than he actually receives, (or joins in giving a Receipt for , „ ver ce 
as to Creditors, Q. in Equity) either to Creditors or Legatees.] Such 5750. 58. 
Things as are not valuable, or not to be ſold, (as Preſentation to a BIG M4. 
Church actually void,) ſhall not be accounted Aſſets. If the e 
of the Teſtator do breed after his Death, the Young ſhall be Aſſets. So Weib, v. 
Wool growing on the Sheeps Backs, Goods and Chattels mortgaged to Sein 
to the Teſtator, and not redeem'd, or the Money: wherewith they are Term _— 
redeemed, ſhall be Aſſets. a But if the Lands are only deviſed to be 23 G. 2. 
| ſold, the Money and Profits of the ſaid Lands ſhall not be accounted 19 3 35 24 
any of the Teſtator's Goods. The Law ſeems to be otherwiſe now b.] Executor, 
Allo all Goods and Chattels, nd Debts that are received. or recovered * £5418: 
by the Executor by Action, after the Death: of the Teſtator, ſhall be v ef. +H 
accounted Aſſets; but not before they are received or recovered. For See p. 138. 
if the Executor do never recover, or get a Debt into his Poſſeſſion, he ron TO g. 
ſhall never be charged; © provided he has uſed his utmot Endeavour © Office =: 330 
to recover it, and cannot do it. Damages alſo recovered for Goods cator, ch. 6. 
taken away in the Life of the Teſtator ſhall be Aſſets. [See 4 Ed. 3. PI, 
ch. 7. ] e If an Obligee or Creditor is made Executor, he may pay him- | tat. Ar 
ſelf Nt any other in equal or inferior Degree. If the Obligee or 8 +> Sa 
Creditor makes the Obligor or Debtor Executor, it is a Releaſe of the 0-4 ng 
Debt in Law, even in the Caſe of an Infant. But his Debt ſhall be Poss. 
Aſſets for ſo much to other Creditors, [and to Legatees, or even to a Ses P. 266. 
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12 Ventr. 358. 1 Tho' a Plaßtalion be an Inheritante, yet, being i a Fe 
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Book? It | 


£1 Chance. Refdod Legatee in d * if there is Nit "Aﬀets' andrer If an 
Gotti 


> Temp, Fxecutor of his own Wrong,” to whom twenty Pom is owing, 
Talb. 242. ſeize Goods to the Value of twenty Pounids, tending to pay himſelf a 
d 1 Roll. Abr. Debt of that Value, this ſhall be Aſſets in bis Hande, to make Hirn 


920. 921. 


15 Rep. 30. chargeable to any, Creditor or Legatee, as hath Veen hihtdd'Befbre If 


an Executor alters the Property of any Thing belopging to the Teſtators 
as by laying down his own Money in lieu of it, it beldags to him. I 
one recovers againſt an Executor à juſt Debt of an hundfed Pounds, and 


NG: 8 Rep. 132, the Executor * compounds for ſixty Pounds, he ſhalt not be allowed an $ 


"IR hundred Pounds, to defraud other Creditors. EFD A, OG 1201 


reign Cee i 
is a Chattel to pay Debts, and'a Thing that is Teſtamentar ß. | 

By 29 Car. 2. ch. 3. Ar Eftate fe for the Life of another, Mal be Aer 
in the Hands of the Executor or Admimſtratur, if there be 16 ſpecial cru 
pant, nor Deviſe made, thereof, and 'by 14 G. 2. ch. en 9. is lee | 
' butable among the next of Kin as perſonal Eflate.” 


un Rep. 99, m Aſſets ſhall be always intended, till the Executor aledges the Want 


. of them i in Excuſe. 4:2 e at X £6817 
After all the Debts and Legacies are paid, 4hat viel re mat le 
to the Executor by Virtue of his Executorſhip. But! ſee of the intsrelt 
a Plowd 525, of an Executor above.] * Tho? the Intereſt which the Executor hath às 


526. Executor in the Goods of the Teſtator before ſuch Payments, is different 
: * from the Intereſt which every one hath in his own proper Goods. For 
207. an Executor cannot by Will give away the "Goods which he hath - 
7 Kol. Abr. as Executor. But his Exetutor fhall be Executor d the iſt Teſtster. 
goy. Neither are the Goods which a Man hath as Executor, liable to pay his 


» Dyer 185, Own Debts, But if an Executor ®alters the Property from the Teſkitor 

187. to himſelf, by paying a Debt to the Value of ſuch 'particelar Goods 

„ named by him, or by ? paying the Rent, and deceiving the Profits of a 

5 . Sie Leaſe, or Part of the Profits PR” to the Nene, the Goods OT. Profits 
_ received are his own. CEL 

2 Plowd. 277, 3. The. Power which an Executor Vath tis! wholly by: ah: Wil, 


278, * And therefore he may releaſe an Action, Debts or Duties, aſſent to a 
5 Rep. 2 


1 Legacy, receive Debts, and take Poſſeſſion of the T eltatoftsGools,' 'or db 


1 Toft. 292. b, any Thing as Executhy before the Probate of the Will, if he afterwards 
x Roll. Abr. proves it. But before Probate he cannot bring Actions for Debts, c. 
Noy 's Max, due to the Teſtator, for he muſt ſhew the Teſtarent proved under the 
103. Seal of the Ordinary. [But if there is but one Executor, and he 
ob ot Fel dies before Probate, his Executor of: Adminiſtrator cannot prove the 
Shower 25. Will ; but Adminiſtration muſt be granted with the Will znnext, to 
the refiduary Lezatee, if there is any ſuch, or if not, Wen to the next 
of Kin. FS. 

þ 5 Rep. 27 An; (SEP Executor, ale ſeventeen Years of Age, FO 28 wh 
29. Power a8 another Executor of full Age. But he is diſabled to do any 

1 Inſt. 264. b. 
3 Cro. 490. Thing to his own Hurt; and therefore, if he releaſes a Debt before he 
receives it, the Releaſe is ' vold7 ; tho” it mipht bave been good upon Pay- 
ment. And if an Infant above ſeventeen Vears of Age aſſents to a Le- 
gacy before the Debts are paid, the Aſſent is void; or if he do any Act 
that will be a Devaſtavit, or a Waſting of the Goods; in another Exe- 
cutor of full Age, it ſhall not bind him. He cannot ell a Leaſe for 
Years, which he bath as Executor, before he is twenty-one - 'Years of 


Age, If he does, ſuch Sale ſhall be void. 
4 A en 


Etecutor may do. But ſhe cannot, prejudice her Huſband releaſing a 
Debt before it is paid; dy affenting to A Legacy, 

paid. Vet the Hoſhand may. do it. * 

If the Goods of the Deceaſed ar 
ſue for them at Common Law. ; 24 55 one ſeiſ 
ſimple, Fee-tail, or for Life, hath Goods in t 
Executors and dies ; his Execators: ſhall haye free Entry, 


kd of a Mefſuage in Fee- 
e Houſe, and makes his 
Ee greſs and Re- 


greſs to carry the Govds out of the Houſe: (e whomſoever it does be- - 


long) in a reaſonable Tune. 

One Executor may ſell A, e Leaſe for Years, 18 the Sale m al bind the 
other. 1 | 

4. The Office and Duty of an 1 er is, 1. To Hibs the Teſtitor io 
a decent Manner according to his Rank and Varese but with reg ard 
to his Eſtate left after Debts paid. * For Funeral Expences that are Wh 
reaſonable. ought not to be allowed ont of the Teſtator's Eſtate. 
Whatever the Executor lays out extravagantly, if there i is not enough | to 
pay the Debts, he muſt bear it at his own Expence. 


before the Debts, are 


2 


ept from the rere be 1187 Sa] 


A de Eren pay to any ul a, which mater. Rep: uh 


. 


4 Lit, * | 


a 


* 1 Roll, Abr. 


924. 
Pr Ch, 27. 


2 Black. Com, 


503, to 507, 


4 Burn Fed: 
Law, ſee title 
Wills in the 


Table. 


| 7 they are rea- f Dr. & Stud. 


ſonable and neceflary, Funeral Charges muſt be allowed before Debts 4” . cb. 10. 
1 Roll. Abr. 


and Legacies. |, 2. The Executor ought to make an Iubentory, i. 0. as 
Schedule containing a true and perfect Deſcription of all the Sbods and * 
_ Chattels of the deceaſed at the Time of his Death, with their Value, and 


of all Debts due to him. 


926. 


And this Inyentory ought” to be made and 


. appraiſed in the Preſence of the Executor by two or more of the Credi- 


tors, or two of. the next of Kin, or in their Default by 
the Nei ghbours.or Friends to the Deceaſed; 
then the” Executor tpuſt deliver the fame upon Oath to the Ordibity ; 
unleſs the Ocdinary gives him Time'to bring in the Inventory, or upon 
good Cauſe diſpenſes. with it. 3. 
before the Ordinary, either in common Form by his own Oath, or by ? 
Witneſſes beſides his own Oath, if any that have Intereſt call him to do 
it. And tho' a Will is. proved in common Form, 15% the Executor may 


afterwards. be forced to prove it again per Teftes, b 


Right to 
ſter's Office againſt the Probate in common Form. When the Will is 


proved, either in common Form, or per Teſies, it muſt be exhibited in 
the Office belonging to the Eccleſiaſtical Court, to be kept by the Re- 
giſter ; and a Copy thereof i in Parchment is to be delivered to the Exe- 
cutor under the Ordinary.s Seal., which Copy in Parchment ſo ſealed 
is called the Probate. But it is rather the . of the Probate. 
[See 21 H. 8. ch. 5.] One may prove a Will before the Ordinary 


two or more =: 
[Fee 21. H. 8. ch. 5. and 


'The Executor muſt s prove the Will JN 486. 


Rep. 3 75 394. 


2 Inſt. 489. 


b y thoſe that "have a 
ueſtion it. A Careat is frequently a into the Regi- 


which relates — to Goods and Lands; tho' formerly a Prohibition, i Veatr 207. 


uſed to be granted as to the Lands. If there is a Deviſe of Lands and 
Tenements of Freehold in the Teſtament, it is proper alſo to prove the 
Will by Witneſſes in the Court of Chancery. The Probate of the Will 
with oe & to Goods and Chattels is neceſſary 1. for tho' as to Free- 
hold Lands deviſed, it is not at all material to prove the Will before the 


6 Rep. 23. 


Ordinary, yet as to Goods and Chattels! it is neceſſary to give the Fxe- 


cutor Power to bring Actions, 


as Executor before Probate. If all the Goods and Chattels of the 


917 


band to confirm the Acts which he did b 1 Roll Abr. 


Deceaſed (under which I comprehend © Specialties, as Bonds, Statutes, Noy's M *. 


Sc. be within the ſame Dioceſs wherein the Teſtator lived and died, : © Dyer 303. 


the Executor muſt prove it before the Biſhop of the Dioceſs, or his Com- 
miſſary, or before the Archdeacon, or his Official, according as the Com:- 


50% 1160 


Roll. Abr. 
908, * 
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An In Boo 51eli. 


316 "An Inſtitute - of the 

"poſit tion 1 Nerd made. with the Biſhop, or as Preſcription 3 {Bur 
« Griffiths v. jt liath been lately expteſly held , x that it 1 is not the Death of the Party; 
8 but his having Goods or Chattels at his Death within the Diocels, 
26G 2. that gives the Juriſdiction to the Ordinary ; and if the Party has no 
x Salk. 37.0 Goods or Chattels within the Dioceſs where he lived and died, or not 
10 8 to the Value of five Pounds, but hath Goods or Chattels i in 0 Di- 
oceſs to that Value, the Probate muſt be granted by the Ordinary of that 
other Dioceſs. ] Sometimes the Executor hath been driven to ſhew, 
+ Perk. 491, how an e Archdeacon hath Power to prove a Will; whereas the Power 
8 Biſhop or his Commiſfary will be allowed of Courſe. Debts 
nw 9": -2*" oe" Specialty are to be accounted Goods in that Dioceſs where 
the Debtor lives. If all the Goods and Chattels lie in a peculi ar Ju- 
riſdiction, then the Will ought to be proved before him that is Judge 

1 Cro, 718, of the Peculiar. f If ſome Part of the Goods, to to the Value of five 
T9 Pounds, is in a Dioceſs, and Part to the ſame Value i in a Peculiar of 
the ſame Dioceſs, [or in one Dioceſs in one Province, and in another 

Dioceſs in another Province] there muſt be two ſeveral Probates. But 

2 Lev. 78. if the Goods are within two Peculiars within the ſame 8 Dioceſs, then 
the Will muſt be proved before the Archbiſhop of the Province. And 

ſo before the Archbiſhop, if there are Bona Netabili, 3 1. e. If the Teſ- 

tator had Goods and Chattels at the Time of his Death of the Value 

of five Pounds, or more, lying in different Dioceſſes within the ſame 
Province [or if there are Bona Notabilia in different Dioceſſes in one Pro- 

k 2 Lev. 86. Vince, and alſo in different Dioceſſes in another Province b, it muſt be 
z Salk. 39. proved before the Archbiſhop of each Province. But if there are Bona 
7 Abr. Netabilia, only in one Dioceſs in one of the Provinces, in that Caſe it is 
908, &, ſufficient to prove it before the Ordinary of that Dioceſs, and the Arch- 
biſhop of the other Province, without any regard to che Place of the 
Teſtator's Death, as before obſerved. - his | 
See of Prero2 But by 4 An. ch. 16. Wages due to Perſons fer Work done in Lag King's 5 
gative Court, Yard or Docks, ſhall not be deemed Bona Notabilia. In ſome Places! Lords 
= 7. of Manors have the Probate of all the Wills of their Tenants within the 
; c Rep 73, Manor, by Cuſtom Time out of Mind. Therefore it is to be ob- 
3 37- ſerved, that if Probates of Wills or Letters of Adminiſtration area 
5 8 51, denied in the King's Courts, and thereof an Iſſue joined, it ſhall be 
2 Inſt. 231. tried by a Jury, and not by Certificate of the Grdinary; becauſe 
10 4 257 not originally of Eccleſiaſtical Cognizance. [But the Probate is Evi- 


3 dence uncontrovertible * of the Will, and of! its Contents, as to perſonal 
1 Str. 481. Effects. ] 


Soha 339% By 31 Ed. 3. ch. 4. Biſhops ſoall reſtrain their Officers "Gro 1 ex- 


2 Was. 287. ceſſ. ve Þ ees for Probate of Te Parents, in pain to Pave them indicted before 
8 the Juſtices for Extortion. 
3 Inſt. 149. By 21 H. 8. ch. 5. The Fees for Probate of Teſtaments are limited. 
Fa 5 And the Ordinary may convene Executors to prove the Te fiator's Will, and 
150 bring in an Inventory. 

By 23 H. 8. ch. 9. A Man is not to be Cited out of bis Dicceſs, or pecus 
liar Juriſdiction, to prove a Will, er to take Letters of Admin Nration, 
unleſs there are Bona Notabilia. 

It is the Executor's Office and Duty to pay Debts and Legacies. 
e Hob. 250. A © Bond or other Security for Payment is to be accounted Payment. 
z Ventr. 358. All Debts muſt be paid before Legacies. In Payment of Debts this Or- 
der muſt be obſerved. After the Charge of the Funeral, Inventory. 
Oppoſition by a Caveat and the Probate, the King is to be preferred for 


1 his 


r 


Lau 4 5 land. 8 


—— — — 


2 


7 wo 4s 


not 0 ge in Wodllen are to be allowed « on of the Eibe of the De- cre 
ceaſeg, before any Statute, Judgment, or other Debt or Duty whatſoever, Rol og 
bare 30 Car 2. cb. 3] All Money due for Letters to the Poſt-Office N 
ſhall be 7 Bir: any Debt Jug to a . Perſon. W 9 4n ch. fo few 's 


-”_ 
SE 47 44 


Statutes or Renton feel but. thoſe 8 1 
emp. 
that. are {3 Feen 12 eee or 35 Conditions, are not 0 7 al 5 


Recognizances *forfcited, the” Xecutor. may 8128 Pricededicy. as he leaſes: 75 « Re bY : 
before Execution. Then Debts due for“ Arrearages of Rent, whether Office 29, 


of * 
due upon. Leaſes in Writing, or upon Parol Leafes, becauſe it ſavours cutor, ch. 
of the Realty in regard of the Profits received, For the Leſſor may 8 
diſtrain and pay "himſelf whether the Executor will or no. Then Debts 1 Co. 734, 
due upon " Specialties, as Obligations, Bills penal, or ſingle Bills ſeal'd To. FP 
without, penalty. . Laſtly, Debts due upon Bills or Notes unſealed, or Exbecios: 
verbal Contracts; ; for there is no Difference betwixt theſe which are ch 12. p. 209, 


called 1 contract . 210, 211. 


2 Ventr. 184. 
Nole; That amongſt Debts that. are of rt: 8 che Pictuldr Bacon's © 


may always pay * himſelf firſt; but an Executor of his own Wrong can- Elem. 81, 


L 8 
not retain, as. before. mention d. „An Executor of an Executor may 70 fes - hd | 


retain, becauſe he i is Executor to the firſt Teſtator : But if the Teſtator Execuor, 
being indebted by Bond to A. makes A. and B. his Executors, and dies; i** _— 
and then 4. makes C. his Executor, 4b. dies; C. cannot retain, becauſe 0 of — 
he is not Executor of the firſt Teſtator; but B. is now ſole Executor cutor, p. 204, 
by Survivorſhip ; and the only Reaſon for allowing Retainer, is becauſe N 


Rep. 30. 
the Executor cannot ſue himſelf,” And of Creditors in equal Degree, he 2 Vent: 55 


that commences his a Suit is to be paid before thoſe who do not ſue; 3 183. 


but of thoſe who commence Suit, he who firſt gets Judgment is to be ; w 1 


ms. 298. 
firſt paid. Thoſe Debts that are due are to be paid before thoſe chat a Dr. & Stud. 
are not due, or whoſe Day of Payment is to come. Dial. z. ch. 10. 


Noy's Max. 
Vet (ootwithſtanding what hath been ſaid concerning the Comm ence- a 's Max 


P57 SH wa 


ment of Suit firſt, and thoſe. whoſe Day. « of Payment is to come) an 1 Roll. Abr. 


Executor will ſometimes confeſs Judgment. preſently to a Friend for his 288, 987% 


Debt (for he is not bound to ſtand Suit) and plead that Judgment td a Elem, 81. 


Stranger's Debt, that his Friend may be firſt paid. In Equity, as well 

as at Law, Executors may prefer any Creditor in equal Degree, or after „ V- 2 
an Action at Law or Bill in Equity brought by one Creditor, may confeſs pr. Ch. 12 : 
Judgment to another, But if on a Judgment for an hundred Pounds Ci. Temp. 
the Plaintiff e compounds for ſixty, the Judgment for the whole Sum . 
will not be allow'd to keep off other Creditors, as before- mentioned. Tt es Rep. 133. 
no Suit is begun, the Executor may make a voluntary Payment of the 9 NeP= 1.19, 
whole Debt to any one Debtor in equal Degree, tho he hath no Aſſets 

left to pay unto another any Part of his Debt. Debts due to the d King, « Ofce of 
otherwiſe than by Matter of Record, as for Sale of Timber, Amercia- Executor. 
ments in his Courts-Baron, are like Debts due to a Subject. [But bogy en 7 
8. ch. 39.] The ſame Order throughout is to be obſerved by Execators 927. 


of Executors. If the Executor pays in any other Order, he muſt pay 
| 4 M the 
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485 cerning the Goods and Chattels of the Teſtator. 


8 A hifi H Fool 


the Debts of a higher Degree out of his own Eftate, if he Þarh not 


Aſſets to pay all the Creditors. After all the Debts are paid in ſech Or- 


* Dr. & Stud, der as directed, the Executor muſt pay © Legacres. 


And herein the 
Dial. z. ch. 11. 


Res 16. Executor may prefer f himſelf if any Legacy is given to him, tho” there is 
5 3 nothing left to diſcharge the other Legacies. { s Put this is not Law at 


Bacon 15 this Day, and even tho' the Legacy be given to him for his Care and 
f Plowd. 545. 


Of Trouble, and not generally, it hath been held, that he ſhall abate in Pro- 
ce of Exe- 
cutor, ch. portion with the other Legatees.] If there is not enough to ſatisfy all 


* ut &. the Legatees, he muſt pay to each of the Legatees a Part of their Lega- 
g2 Vern. 434. 


2 Was. 25. Lies in Proportion. l For it is not here as in the Caſe of Debts due 


2 Ventr. from the Teſtator. The Executor may not know the Number of the 
358, 360- Debts; and therefore ſhall be allowed to pay thoſe which come to his 
Knowledge firſt. But here the Legacies are ali known, as ſoon as the Will 


i Office of is opened. But if there is a peciſieł Legacy, or any particular Thing 


4 given in Specie, as a Leaſe, a Horſe, a Silver Cup; this muſt be de- 
h. 10. P- 


| livered accordingly before any other Legacy, if there are Aﬀets ſuffici- 

cient to pay Debts. If there is enough to pay all the I egacies, they 
muſt be all paid. If one binds himſelf and his Executors in an Obliga- 

tion, to perform a certain Thing, and in his Will gives divers [ egacies 


and dies, leaving Goods only ſufficient to pay this Obligation when it is 


Roll. Abr. forfeited, this Obligation ſhall be no Bar to the Legacies; k Pecauſe 


928. it is uncertain whether it may ever be forfeited. But the Executor 

1 may make a Delivery or Payment of the Legacy upon Condition, (vis. 
12 Ventr. to return the Legacy if the Obligation is ever forfeited, and the Pe- 

358. nalty recovered. If there is not enough to pay Debts, or more above 

_»1Wms. 422, Debts, the Legatees muſt loſe their Legacies. If there be only a De- 
* 


ficiency | in Part, ſpecifick Legacies are to be firſt paid, and not to abate 
in Proportion with the other Legacies ; but pecuniary Legacies are to 
ei Was. 265, abate in Proportion; and“ ſo ſhall charity Legacies, which are pecuniary, 
675- ,. though preferred by the Civil Law. = If an Executor pays one Legatee 
1 . 0 his whole Legacy, upon a Suppoſition that there are Aſſets to pay all 
2 Was. 447, the others, and there happens a Deficiency, a Court of Equity wilt 
oo... oblige the Legatee to refund in Proportion ; but it is otherwiſe if the 

Deficiency ariſes by the Waſting of the Executor. See of a Legacy, 
infra.] 


By 29 Car. 2. ch. 3. No Rune or Adminiftrator ſhall be charged : 
on a ſpecial Promiſe, to anſwer Damages out of his own Bflate, unleſs 


fome Note thereof be in Writing, and figned by the Party to be charged, or 
ſome other by bim authorized. 

f = ids, 39, 5. The Executor muſt paſs his b Account before the Ordinary con- 

The Inventory ſhews 

what is his Charge, and the Account muſt be his Diſcharge for ſo much 

as he can prove to be laid out in Payments for Funeral Charges, making 

the Inventory, Probate of the Will, Debts and Legacies. This Ac- 

count will diſcharge him of all Suits in the Spiritual Court, but will not 

diſcharge him of Suits at Common Law. For there each Particular muſt 

again be proved: [And the Executor is accountable for what he has 

actually received by Sale of the Teſtator's Goods and Chattels, 
according to the Appraiſement.] [See 31 Ed. 3. ch. 11.] 

By 4 Ann. ch. 16. An Action of Account lies again/t the Executor, or 

Adminiſtrator of a Guardian, Bailiff, or Receiver. And the Audi lors "7 alt 

examine the Parties. upon Oath ; and ſhall be allowed, as the Cour! Hall 

Judge reaſonable, by * Pariy on . 1 de the Balance 8 be. 


and not 


it 


CH AP. 6. . 


If one maketh e Overſeers in his Will, they have no Power to execute“ Office of 

the Will, or to intermeddle with the Goods. They may give Counſe] Leute. 
3 . | | . Ty „ren -D. 13,14. 

and Advice; and if Executors will not be prevailed on to do their Duty, | 

the Overſeers may complain of them in the Spiritual Court, or in a 


de. 


Laws of England. 319 


Court de Equity! 7 op woe 1 05 et] | 

Laſtly, d If an Executor does Vaſte, ot miſemploys the Eſtate of the « 8. Rep. 133. 
Deceaſed, or ſells the Goods of the Teſtator at an Under-value, tho upon Terms of ihe 
a Submiſſion to Arbitrators, or does not obſerve the Law which directs ONS Wy 
him in the Management thereof, by paying what ought not to be paid, Noy's Max. 
or by not obſerving. the right Order of Payment, or doth any Thing by rr 

10 ; "ip . n 8 . ice Ot Ex- 

Negligence or Fraud againſt his Truſt, it is a Devaſtavit, or Waſte; and ecutor, ch. 1 ;. 
he ſhall be charged for ſo much, upon the Devaſtavit returned by the p. 226, c. 
Sheriff, De Bonis Propriis, upon his own Goods, as if it were for bis 
own proper Debt. © Where there are many Executors, the Fraud or Office of 
Negligence of one ſhall not be chargeable upon the Reſt: But it is not Executor, oF | 
ſo with Adminiſtrators, for they have but one Authority, which muſt be l e. 25 
executed by all joined together. If the waſting Executor dies, his 929, 930. 
Executors or Adminiſtrators are chargeable, [By 4 & 5 V. & M. Boone _ 
cb. 24. „„ 1 815 e are o offce of 


pa | Execator, ch. 
5 4. Of Legacies. WE 6 =- 15 ) 22 | ett, ; BS . 
A Legacy is a particular Bequeſt or Gift of Money, Goods, or Chat- « Terms of 
tels, to one or more by Teſtament. In ſome Caſes a Bequeſt of Lands or 2 * 
Tenements may be called a Legacy. Some are incapable of Taking . 
by Legacy. [See 3 Fa. 1. ch. 5. 13 V. 3. cb. 6. 1 Geo. 1. SF. 2. ch. 13. 2 Black. Com. 
5 Geb. 1. ch. 27.] He to whom the Legacy is given is called the Le- 5 un. Pccl. 
gatee or Legatary, a There is a Difference where the Property of the law See Title 
Thing is given, and when the Uſe of it only is given. For a Man Will in the 
may give the Uſe of his Plate to one for Life, Remainder to another. ky rn Mar 
But if the Plate was given for Life, or for an Hour, a Remainder to 31, gy, 100. 
another would be void, and the Legatee may diſpoſe of it. But if he _ 
does not diſpoſe of it, he in Remainder ſhall have it. [But now a Be- : Ver. 35. 
queſt of a Chattel perſonal for Life is conſtrued to mean the ſame Thing  _ 
as & Baquelt of xhe Ugof 263-05 oi 19h none mn nn ens See p. 149. 
Legacies are not recoverable at Common Law, but in Chancery or the 
Spiritual Court. But if an Executor promiſes, that in Conſideration of 
Forbearance to ſue for a Legacy, he will pay the Legacy at ſuch a 
Time, by Virtue of that Promiſe it becomes a Debt, and may be re- 
covered at Common Law. [Q.] The Common Law taketh Notice of 
the Aſent of the Executor to the Legacy, and doth give him Time to 
' conſider of the Value of the Goods, and State of the Debts ; that he 
may ſafely pay a Legacy: without Danger to his own Goods as a Waſter. 

Therefore the Aſſent or Agreement of the Executor is firſt to be ob-, , 5 
tain'd, before any Legacy can be taken. Until then the Legatee may not 10 Rep. 49. 
meddle with the Legacy, becauſe (I ſay) the Executor is to pay Debts LP. 7 

before Legacies. And this is the Reaſon why no Property can be trans- is. 
ferred to the Legatee without the Conſent of the Executor. Nay a ſpe- Bacon's Elm. 
cifick Legacy, or a particular Thing given in Specze, as a Piece of Plate, 83. 
cannot be taken without his Aſſent. For elſe by ſuch Legacies the Teſ- : 
tator might give all his Goods away, to defraud his Creditors. *© Where * * Nep. 95. 
a Leaſe for Vears is deviſed, his Aſſent is neceſſary. And where a Leaſe 10 Rep 47. 
for Years is bequeathed to one for Life, or ſo many Years as one ſhall » Loft. 14. a. 
live, the Remainder over, the Aſſent to the firſt Eſtate ſhall be effec- Bachs Blew: - 
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"Book IL 
*10 Rep, 47- tual t to . in \ Reaaindat, If the Laing is given to «the * Runcbtet 
himſelf, it ſhall come to him as Executor, except he chuſe to take it as 
Legatee. For the Law gives him his Eleddion. When there are many 


Executors, the Aſſent of one is ſufficient, to transfer the Property to the 
e Perk. 572. Legatee; and one Executor may take his Legacy without the Aſſent of 


120 ä Inſtitute of the 


his Co- executors ; ; ſor one may releaſe; And if there is not ſufficient to 


pay Debts, he ovly that aſſented ſhall anſwer of his own proper Goods. 

* © Rep. 29. An Executor may aſſent before and after Probate. An * Infant Execu- 

1 C10. 719. tor before ſeventeen Years of Age, or Feme-Covert, cannot bind them- 

ſelves by their Aſſent. But the Huſband's Aſſent is ſufficient, where 

his Wife is Executrix. An Adminiſtrator Durante minori ætate of an 

Executor cannot aſſent to a Legacy (. If there be Aﬀets ſufficient 

to pay Debts.) | 

1 Wins. 285. 

| Equity or the Court Chriſtian, | to pay the Legacy; [And may be ſued in. 

+ 2 Str. 847. the Court * where he proves the Will, tho' he does not 1 in that Dio- 
ces, notwithſtanding 23 H. 8. ch. 


a 543, There wo be an Aﬀent Seo as well as at Fes if a Horſe | 


544. is bequzathed, and one offers to buy him of the Executor himſelf, and 
4 Rep. 28. hee directs him to go to the Legatee to buy him, or if the Executor 'bim- 
ſelf offers the Legatee Money for him. This. is an implied Aſſent, and 
ſufficient. And if the Executor doth once declare his. Aſſent to the 


Legacy, the Legatee may take it tho' the Executor revokes his Aſſent 
| afterwards. For by the Aſſent the Property was veſted in the Legatee. 


aft. 111. a. The Aﬀent of the Executor is not needful in a Deviſe of ' Lands by one 
ſeiſed in Fee-fimple, if he deviſeth the ſame in 15 8 Tail. for Life, 
or Years, as hath been ſaid, 

b Wms 86. 


0 2 gp 51. Teſtator dies, and there is a © Tame limited for Payment of the Legacy, 
2 Ventr. 342, 


366. and the Legatee dies before that Day, his Executor ſhall have the Le- 
2 Vern. 766. gacy ; for the Legatee had a preſent Intereſt, tho' the Time of the Pay- 
6.0 503. ment was in futuro. , Otherwiſe, if a Legacy is bequeathed to one at 
ſuch a Time, and he dies before that Time; for then the Legacy is loſt. 
a2 Wms. 276, [But if a Legacy be given out of a real Eftate * payable at a future Day, 
(613) and the Legatee dies before that Time, the Legacy ſhall not be raiſed. 


2 416, Tho this Rule ſeems to be ſubject to theſe Diſtinctions: © That where 


«1 Vern. 204. the Time of Payment reſpects the Legatee or his Capacity to take, if he : 


If an Executor will not allen, he may be onpellei in a Court of 


If a Legatee dies before the Teſtator, the Legacy i IS: loſt. » But if the 


37%. 110 dies before the Time of his being in ſuch Circumſtances, his Repreſen- 
152. tative ſhall not have the Benefit of the Legacy: But if the Time reſpects 
Dsl. Temp. the Circumſtances of the Eſtate. itſelf, or the Conveniency or Propriety 

RT 4. of railing the Money, there it ſhall be raiſed at the Time appointed, for 


8. C. the Benefit of the Repreſentative of the Legatee: So if the Time limited 
2 Wms. 276, be the ultimate Time, within which it is to be paid: ſo alſo where it is 


= Embry, v. annexed by Way of Condition to the Enjoyment or Poſſeſſion of the 


ow is _ Eſtate, out of which it is to be paid, or where it is given upon ſuch a 
an. Io May 


1 happen in the Life of the Legatee.] 


Where the reſiduary Legatee dies before the Teſtator, the Teſtator 
is conſidered as having died inteſtate as to ſuch Reſidue, and it ſhall go 
to the next of Kin; and ſo if the Reſidue 1s bequeathed to two or 


— — —— — — — 


— 
— e — 


2. 14. 
more 


Contingency ſo remote, as that the Teſtator could not luppoſe it would 


* Quando duo jura concurrunt in und perſond, Auen fi ac þ efent in diverſu. 7 Rep. 
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Char. 6. 5 Laws of England. 321 


more e vally between, ed or in certain Shares, ſo as to make them 

g intereſted therein, and any of them die in the Life-time of the 

Teſtator, his ſhare belongs 1 to the next of Kin, as if the Teſtator had 

died inteſtate f, the Executor being in ſuch Caſe only a Truſtee for the 1 Was 5c0, 

next of Kin, and bound to make Diſtribution according to 22 & 23 Car. 2 Wm.. 489. | 

2. ch. 10; [which ſee infra. ] But if the Reſidue is bequeathed to two or Wi — 
more by ſuch Words as give them ® a point Intereſt, it one of them dies 2 Was. 529. 


in the Life of the Teſtator, the Survivors take the whole Reſidue. ] 347. 
D* If a Man bequeath his perſonal Eſtate among his Relations, it ſhall 5 8 


Wms. « 
go among ſuch only as are capable of taking within the Statute of Diſ- 25 Ch. 3 


tributions of 22 & 23 Car. 2. which ſee infra.] Caf. Temp. 
When a Wife is made Executrix, with Legacies to the Children, 757 
and ſhe marries again; at the Inſtigation of the Huſband, ſhe frequently 
will endeavour, to diſcount Maintenance and Equeation. But this was izVentr. ; 63. 
not ſuffered in the Chancery, ſo as to diminiſh the principal Sum. For 
the Mother ought to maintain her Children. Yet a Sum of Money paid 
for the Binding out a Child, to be an Apprentice, was allowed to be 
diſcounted. 
5. A Teſtament is void, I. Where the Perſon was Jak to make 
a Teſtament for want of Diſcretion ; for want of Liberty, as Woman 
Covert ; for that one is a Criminal, as Traitor or Felon ; or by Reaſon 
of ſome legal Impediments, as an Alien Enemy, Sc. 2. By making f 
a later Teſtament though the firſt was made irrevocable ; à for a Teſta- , s Rep. 82. 
ment is of its own Nature revocable. 3. By Cancelling that ah Was 
made. [See 29 Car. 2. ch. 3. 4 
By ꝙ & 10 W. 3. ch. 41. No N Will contained i in the Gas 
Trftrument with a Letter of Attorney ſhall be good in Law. 


It remains that 1 ſhew how Goods and Chattels may be e by 
Adminiſtrations 


n 


VI. b Adminiſtration is the Manogement (committed by the Ordi- e 
nary in Writing under Seal, for it cannot be granted by Word of the Law, v. 
Mouth) of the Goods and Chattels of one that dieth Inteſtate, by makio Adminiſtra- 


tion. 


no Will at all, or by not appointing an Executor in his Will, or where 2Black. Com- 
the Executor refuleth to prove the Will. It relates to the Time of the 459.5 503, 504. 
inteſtate's Death. He or ſhe to whom the Management is committed, *5" 
| » 4 Burn Eccl. 
is called the Adminiſtrator or Adminiſtratrix. They have but an © law, ſee title 


Authority, becauſe they have nothing to their own Uſe. «(But ſee 31 Ed. Wills in the 


table. 
3. ch. 11. infra,] 2 Inſt 307. 


Concerning Adminiftrations it may be inquired, I. By whom Ad- By Admini- 
' miniſtration is to be granted. 2. To whom it ought to be granted. 3. 1 Wo 
What is the Intereſt of an Adminiſtrator. , 4. I Tis Feuer. 5 His Duty. 1 
6. How an Adminiſtration may be revoked. 

1. An Adminiſtration is to be granted by the B hop of the Dioceſs, 
or Archdeacon, or Judge of the peculiar Juriſdiction, where the Goods 
which ate to be adminiſtered, are at the Time of the Death of the In- 
teſtate. But a Judge of a Peculiar ought to 4 ſhew in his Grant, how Cre. -t. 
he hath Power to grant it. Regularly he that ſhall have the Probate 2 Cro. 35. 
of a Will, ſhall have the Grant of the Adminiſtration, when the Party 
dieth Inteſtate. or without Will. And if there are Peha Notabilia, 
the Adminiſtration muſt be granted there where the Probate of a Will 
in ſuch Caſe is to be granted, (bis.) By the Archbiſhop of the Pro- 
vince, $0 that what hath been ſaid before concerning the Right of 

A "© granting 
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An Inſtitute of the Book II. 


granting Probates of Teſtaments or Wills, the ſame may be faid con- 


e See Preroga- 
tive Court, 
B. 4. ch. Fo 


poſt. 


9 Rep. 40. 
1 Lev. 157. 
E 6 Rep. 19. 
x Cro. 683. 


cerning the Right of granting Adminiftrations: The Law is the ſame + 


in both Caſes as to Bona Notabilia e. In the Time of the Vacation of 


a Biſhoprick, the Guardian of the Spiritualties may grant the Admini- 


ſtration. See 43 El. eh. 8. An Act againſt fraudulent Adminiſtra- 5 


tions of Inteſtates Goods. | 


2. An Adminiſtration muſt be granted 70 ſuch a Perſon as the Law 


directs; ſo that the Ordinary cannot refuſe to grant Adminiſtration, 
where a proper Perſon applies to him; nor can he * revoke it where it is 


legally granted. But it may be granted upon? Condition. It may be 


granted to an Alien, and he may have Adminiſtration of Leaſes as well 


as of mere perſonal Things, becauſe he hath them in another's Right, 


a 9 Rep. 38, 
29, 40, 41. 
2 Inſt. 398. 


and not to his own Uſe. E | 48 

By 31. Ed. 3. ch. 11. Where one dieth Inteflate, the Ordinaries ſhall 
depute the next and moſt lawful Friends of the Inteſtate, to adminiſter his 
Goods; which Deputies ſhall have an Action, to demand and recover the 


Debts due to the Inteſtate in the King's Courts, to enable them to adminiſter, 


and ſhall anſwer alſo in the King's Courts to others, to whom the ſaid In- 
teſtate was bounden, in the ſame Manner as Executors ſhall anſwer ; and 


ſhall be accountable to the Ordinaries as Executors are in Caſe of a Teftament. 


This Act gave Power to Ordinaries' to grant Adminiſtrations, which 


they could not do before. For a originally the King uſed by his Officers 


to feize the Goods of Inteſtates to pay their Debts, and for Advancement 
of their Wives and Children, or next of Blood where there was no 
Wife or Child. And afterwards this Truſt was committed to the Or- 


dinaries. But no Power was given to the Ordinary to ſell or diſpoſe of 
the Goods either to his own Uſe, or the Uſe of any other, tho' the 


Goods were in Danger of Periſhing ; but only to the Uſe of the De- 
ceaſed, as to pay his Debts, Sc. Neither could the Ordinaries bring 


Acditions for Recovery of the Debts of the Inteſtate ; tho' an Action la 
againſt them at Common Law, or their Committees, by the Name of 


bg Rep. 13% 
2 Joſt, 398. 
c 9 Rep. 32, 


39. 40, 41. 
2 Inſt. 398. 


Executors, if they intermeddled with the Goods, and would not pay 
the Debts. b After Poſſeſſion of the Goods they might have an Action 
of Treſpaſs, for carrying them away; or before Poſſeſſion ſue for them 
in the Spiritual Court. But now by this Statute of 31 Ed. 3. there are 
ſix Altcrations made; three as to the Ordinary, and 7hree as to the Ad- 
miniſtrators. As to the Ordinary. 1. The Ordinary is compelled to 


grant Adminiſtration. 2. He muſt grant it to the next of Kin, not at- 


tainted of Treaſon or Felony, or under other legal Diſability, for they 

muſt be the next lau, Friends. 3. The Ordinary may appoint the 
Adminiſtrators. Under the Word Ordinary, Commiſſaries, Archdea- 
cons, Officials, and other Eccleſiaſtical Judges are comprehended for 
this Purpoſe within the Meaning of the Act. As to Adminiſtrators. 

1. The Adminiſtrators have by this Act a greater Intereſt in the Goods 
than the Ordinary ever had, nay, as abfolute Property in the Goods and 
Chattels as Executors have. 2. Adminiſtrators ſhall recover the Debts, 


and have all Actions as Executors may have. 3. Adminiſtrators ſhall 


anſwer to Actions in the ſame Manne 
to the Ordinary. 


By 21 H. 8. ch. 5. In caſe any Perſon dies Inteflate, or the Executor 
refuſes to prove the Teſtament, the Ordinary ſhall grant Adminiſtration 
ed to his Widow, or to his next of Kin, or to 


of the Goods of the Perſon deceaſe 
both, as the Ordinary ſhall think fit ; taking Surety for the true Admini- 


r as Executors, and be accountable 


flration thereof. And in Caſe where divers Perſons claim the Adminiftra- 


4 tion 
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within the Statute, or of Neceſſity to be granted to the Widow of the * Ventr. 21). 


It muſt be granted, 1. to the * Huſband of the Wife's Goods and Chat- 
tels, as of a Leaſe for Years, 2, To the Wife of the Huſband's Goods 


mento annexo. If there is no Huſband or Wife living, then, 3. To the 1 Salk. 36. 
Children, Sons or Daughters. 4. If Children die firſt, * to the Father, © V ent. 217, 
or Couſin. FA Grandmother is nearer of Kin than an Aunt, and is in- 1 Salk. 38. 


then, © 8. Toa Creditor. For want of all theſe, 9. To any other Perſon ? Bacon's 


ex Officio grant to a Stranger Letters * Ad Colligendum Bona Defuncti, or h Dyer. 256. 


Fw, 330 3222 ͤͤ OO E Es LION < FEY 7; IE ST NE TT ATI oa Firs SITE 
N URS, TR LENS DNS £5. Par 3 e 5 n io SE es 3 Wet 8.52 A R N & RL NS r 2 
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Stranger who has Letters ad Colligendum, cannot fell them, without making Ventr. 350. 


Authority, and no ſuch Power himſelf; and t erefore he cannot give 
that Power to any other. Adminiſtrators (as hath been ſhewn) derive 
their Power only from the Statutes. PETS rpg | 
If one hath made a Will, and after the Death of the Teſtator the _ 


grant Adminiſtration of the Goods of the Teſtator (Not adminiſtered by 97. 
by the Executor) to ſome other Perſon. This is called an Adminiſtra- 
tion De Bonis non, &c, (vis.) Non Adminiſtratis. BED 


CHAP.'6., Laws of England 323 


tion as next of Kin, which be in equal Degree of kindred to the Perſon 
deceaſed, the Ordinary hath Election to accept any one or more making Re- 
queſt ; or where but one or more of them, and not all, being in equal Degree, 
make Requeſt, the Ordinary may admit the Widow, and bim or them only 
making Requeſt, or any one of them, at his Pleaſure. BY 
As to the Wife or Widow, this Act hath altered 31 Ed. 3, cb. 11. And 4 Bum cd. 
as to the next of Kin, where an Executor refuſes to prove the Teſtament, law. 197, &c. 
the Statute ſuppoſes, that, ſuch an Inteſtate's Intent was to prefer the 
Kin, But if he makes a reſiduary Legatee, that Preſumption is taken 
away. In that Caſe the reſiduary Legatee, ſhall have the Admini- « , Lev. 46 
ſtration, who is to have what remains after Debts and Legacies are paid. So 
e An Adminiſtration Durante Minore Atatèe of an Executor is not e Hob. 250. 


Teſtator, nor Adminiſtration Pendente Lite. [See infra.] So that now the 
Law is ſettled thus as to Adminiftration upon the Goods of Inteſtates. 


a 4 Rep. 51. 


and Chattels. b But an Adminiſtration may be granted to the Father, » Raym, 93. 
or other next of Kin, before the Widow; and ae refiduary Legatee Shower! Rep. 


ought to be preferred before the Widow in an Adminiſtration cum Feſta- 1 did. 170 


218, 219. 


or Mother if the Father is dead. And if no Father or Mother, then « ; Rep. 40. 
5. To a Brother or Siſter of the whole Blood. 6. To Brother or Siſter | 
of the e Ha, Blood; for they are all next of Kin in equal Degree. And e Style 74, 
if none of the half Blood, then 7. To the next of Kin, Uncle, Aunt, 7% '** 


titled to Adminiſtration in Preference to her; neither is the latter to come 8 
in for a diſtributory Share. If none of theſe deſire the Adminiſtration, 87 


lem, 80. 


or Perſons, at the Diſcretion of the Ordinary. Or the Ordinary may 


to gather up the Goods of the Deceaſed. Or the Ordinary may take them 8 * 135. 
into his own Hands, to pay the Debts of the Deceaſed, in ſuch Order 7 Roll. Abr. 


as an Executor or Adminiſtrator ought to pay them. But he, or the 918. 


themſelves Executors of their own Wrong. The Ordinary hath only an 


Executor does prove it, and then i dies Inteſtate, the Ordinary muſt ; 1 Roll. Abe, 


* > 


By 17 Car. 2. ch. 8. An Adminiſtrator De Bonis non may ſue out a 
Scire facias on a Judgment. after a Verdict recovered by the Executor or 
)ꝙ) .... ĩͤ 8 

Where an Executor refuſes to prove a Teſtament, Adminiſtration muſt 
be granted cum Te/tamen:o annexo, or with the Will annexed to the Ad- 
miniſtration, to the reſiduary Legatee, or if none, to the next of Kin. 

Where an Infant is made Executor, Adminiſtration muſt be granted 


cum Jeſtamento annexo to his Guardian or next Friend, Durante Minore 
| tate, 


6 * 2 — 1 + * 


” . An Tuftitute, of the © ; "Book IL 


k 5 Rep. 20. Atate, but the Adminiſtration ceaſes, 9 855 the Infant is * ſeventeen 1 97 | 


2 oh of Age. And if an Infant Executrix before ſeventeen Years of Age, taketh 
IId. Ray, Huſband of full Age, the Adminiſtration preſently ceaſeth!: [Au.] 

N58. If an Infant is intitled to an Admini/!ration of the Goods of an 2. 

; Wins 88. Zeflate, Adminiſtration ſhall be granted to another Durante Minore Fate, 


contra. till he is of full Age ®, 1. e. one and Twenty. And fo it is of an Admi- 
on: 1 niſtration during the Minority of a reſiduary Legatee: : Becauſe an Admi- 
338, 6679, niſtrator is in by the Statute, and not by the Act and Judgment of the 
Comy. 110. Party, as an Executor is, and in Judgment of Law, no one is capable to 
OE. act as Truſtee for another till twenty-one ; and a Minor cannot enter 
into a Bond with Sureties to adminiſter. faithfully, as required by 
22 & 23 Car. 2. cb. 10. An Adminiſtrator Durante Minore Atate may 
bring Actions; but he cannot ſell any of the Goods of the Deceaſed ; 
unleſs it be upon neceſſity, as for the Payment of Debts, or for fear the 
Goods ſhould periſh. He cannot let a Leaſe, if the Grant of the Ad- 
miniſtration is ſpecial, ad opus, commodum & utilitatem Executoris Du- 
rannte Minore Mtate, & non aliter, &c, But if the Grant of the Admi- 
niſtration 1s general without ſuch Reſtraint, ſuch an Adminiſtrator may 
let Leaſes : But methinks this is a nice Diſtinction; and ſurely in the 
2 Noy's Mex. firſt Caſe he might let Leaſes 2 during the Time chat he is Admini- 
106. ſtrator. [Quare.] 
: Weng Abr. An Adminiſtration may 1 3 by che Ordinary 5 Durante Abſentia 
1 Cro, 718, extra Regnum, or Pendente Lite; and it is as good as an Adminiſtration 
3 Ms 4 1, Durante Minore Fate. And ſuch an Adminiſtrator may maintain 
Ls Las nh Actions for Debts due to JJ F.-N - 
Mod. 304 Tt Adminiſtration is granted to two, and one of them dies 2 ' the Ad- 


28 155 miniſtration ſurvives. 


2 Ws 76. By 24 Ft. 8.00. 6.7 The Fees for Fein of Ai rarion are fettled 


2 Ld. Ray. ity a Penalty for een (But there is no Proviſion in the Act, in 
2 917. Caſe the Goods of an Inteſtate amount to more than forty Pounds. No- 


#2 Vern. 514. thing is to be taken, if the Goods are not above the Value. ¶ fue Pounds. 


Cal. Towp.-. By9 & 10 W.--2. 0 41- £or Adminiſtration granted to the Wife or 5 


Talbot. 127. 


* ; Inſt. 148, Children of any Seaman dying in Pay of his Majejiy's Navy, no more ſhall 

xc. be taken than one Shilling for the Seal, Writing, or ſuing forth of the ſame 

(unleſs the Seaman's Goods and Chattels amount to vent Pounds) upon Pe- 
nalty of ten Pounds to the Party grie ved. 

. An Adminiſtrator by Virtue of his Adminiſtration bath Intereſt in 

all the Chattels, real and perſonal, of the Inteſtate, and in all the 

Goods and Chattels, either in Poſſsſſion or Action, in ike manner as an 


Executor in the 1 of the Teſtator deceaſed. And all thoſe Goods | 


and Chattels which belonged to the Inteſtate at the Time of his Death, 


and which come to the Hands of the Adminiſtrator, ſhall be Aﬀets, or 


ſufficient Goods and Chattels, to make him. chargeable to the Creditors, 


© 2 Inſt. 308. as Executors are to Creditors and Legatees. Before they come to his 


1 Roll. Abr. 


hs Hands he is not chargeable. 


But tho' an Executor ſhall have all the Reſidue or Surptaſice of the 
Goods and Chattles after Debts and Legacies paid, by Virtue of his 
Executorſnip; it is otherwiſe in caſe of an Adminiſtration. For an Ad- 
* 1 Roll, Abr. miniſtrator can take no Advantage by his Adminiſtration, (unleſs by 
9225 paying his own Debt firſt, if it is equal in degree with others, or by 
| taking the Goods and Chattels, as they are appraiſed) becauſe the Sur- 
pluſage muſt be diſtributed amongſt the next of Kin, if there are any Kin, 


according to 22 & 23 Car. 2, cb. 10. hercafter to be mentioned. 2 


4 
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CHAP. 6. , Laws of England, 32. 


a 5 | © Debtor takes Adminiſtration of the Goods and Chattels of his Creditor, *8 Rep. 136. 
this ſhall not diſcharge the Debtor ; but his Debt ſhall be Aſſets ; be- £408 228 
cauſe the Inteſtate did not Act to free him from the Debt. Whereas by : 
making a Debtor Executor, the Teſtator doth thereby releaſe the Debt; 
tho* the Duty remains, and is Aſſets. When an Adminiſtrator (as b1.Infl.264.b. 
well as an Executor) bath paid Funeral Charges, Debts, Cc. with his 
own Money, he may retain ſo much of the Goods of the Inteſtate in 
kind according to the Value, and ſhall have Property in them. For 
by ſuch Payment the Property is altered from the Inteſtate to the Ad- 
miniſtrator. 
2 Tf an Executor hath not proved the Will of the Teſtator and dies, * 1Ro!l. Abr: 
his Executor is not Executor of the firſt Teſtament. But Adminiſtra- 9875 
tion muſt be granted with the Will annexed to the reſiduary Legatee, or 
if none, to the next of Kin of the Teſtator. But where an Executor 
has proved the Will and dies, making an Executor, the ſecond Executor 
is Executor to the firſt Teſtator alſo. Vet if an » Adminiſtrator dies > pep. 9. 
Inteſtate, or makes an Executor, his Adminiſtrator or Executor ſhall not 
be Adminiſtrator or Executor to the firſt Inteſtate; neither ſhall the Ad- 
miniſtrator of an Executor be Adminiſtrator to the Teſſator ; but the 
Ordinary is to grant a new Adminiſtration or an Adminiſtration De Bo- 
nis non, of the Goods of the firſt Inteſtate, or Teſtator, to his reſiduary 
Legatee, or next of Kin. Therefore where an Adminiſtrator bath 
Judgment and dieth, his Executor cannot ſue Execation of that Judg- 
ment, For none hall have Execution of the Judgment, but he who 
ſhall be ſubje to the Payment of the Debts of the firſt Inteſtate, to which 
the Executors of the Adminiſtrator are not ſubject. 
4. As to the Power of an Adminiſtrator. 
An Adminiſtra:or can do nothing till an Adminiſtration is granted 
to him; whereas an Executor hath his Power from the Will, and may 
act in many Caſes before Probate. After the Adminiſtration is granted, 
the © Power of an Adminiſtrator is almoſt equal with that of an Exc- < Noy's Max? 
cutor. Yet if there are many Adminiſtrators, one of them cannot fell 200 Kle 
Goods, or releaſe Debts, without the other, but they muſt all join, be- * 20 
cauſe they have but one Authority, [vec 30 Car. 2. ch. 7. 4 S 5 M. 8 
M. ch. 24.] 
F. The Office 41 Duty of an A e is the ſame with that of 
an Executor, as to the Burial of the Deceaſed and Payment of Funeral 
Charges, the making of an Inventory of his Goods and Chattels, the 
Payment of Debts and the paſſing of an Account. And as an Executor 
is to take a Probate of the Will, fo the Adminiſtrator muſt apply to the 
Ordinary for Letters of Adminiſtration, and muſt take them out from the 
Ordinary, as an Executor ought to do for the Probate of the Will, and 
with regard to Bona Notabilia. But there! iS ſomething more to be done 
by an Adminiſtrator. For, 
By 22 & 23 Car. 2, ch. 10. All Ordinaries and Beelefaftical Fudges, 


q (upon granting Adminiſtrations) muſt take Bond of the Adminiſtrator with 
1 two or more able Sureties, [A, Of an Adminiſtrator Cum Teflamento Au- 
I nexo, and ſee 21 H. 8. cb. 5. ] with Condition, that the Adminiſtrator fhall 


make a true and perfect Inventory of all the Gooas and Chattels of the De- 
ceaſed, and exhibit it into the Regiſiry of the Ordinary's Court by ſuch a 
Day; and to adminiſter according to Law, and to make a true and juſt 
Account thereof, and to deliver and pay the ſame to ſuch Perſon as the Court 
ſhall decree the _ to, purſuant to the AF; and the Court ſhall” 2 
4 0. ij- 


25 An Inſtitute of the BOOK II. 


Diſtribution of the Surplus after Payment of Devts, Funerals and juſt Ex- 
pences, as follows, viz. One third to the Wife of the. Tateſlate ; ; the. Refidue 
amongſt his Children, and ſuch as legally repreſent bet, if any of them 
are dead ; except fach Children (not Heirs at Law) a had any Eſtate by 
Settlement or Advancement by Portion from the Inteſtate in bis Life-time, 
equal to the other Shares. If their Shares by ſucb Advancement are nit equal 
to the other Shares, thoſe Children fhall 227 fo much ef the Surplus, as ſhall 
make the SPAres of all to be equal. But the Heir at Law ſhall have an 
equal Share in the Diſtributton with the other Children, without any Con- 
ſideration of the Value of the Land which be hath by Deſeent, or aber. 
from the Inteſtate. 

cal. Temp, A Deſcent of Lands in the Nature of Borough Engl i/b to the youngeſt 

Talbot 276. Son will not prevent his having a full diſtributive Share of his Father's 
perſonal Eſtate. 

bz Win. 442, Note; The Right to the diſtributive Share veſts immediately on the 

440. Inteſtate's Death: Put not ſo as to exclude a poſthumous Child, 

3 Was. 5. Tf there are no Children, nor legal Repreſentatives of them, one half of 
the Inteſtate's Goods and Chattels ſhall go to the Wife ; the Refſidue e- 
 qually to the next of Kinared to the Inteſtate in equal Degree, and thoſe 
that repreſent them, If there is no Wife, all ſhall be diſtributed among ſt the 
Children; if no Child, all ſhall be diſtributed amongſt the next of Kin to the 
Inteſtate in equal Degree and their Repreſentatives. [ But ſce J. 1. 
ch. 17. poſt] 

. Ne Repreſentation ſhall be admitted amongſt Collateral, ofter Brothers and 

e 1 Was. 253 Szſters Children. | That is aſter the Children of the Inteſtate's © Brothers 

: Ld. Ray. and Siſters.] 

. Such Diſtribution is not to be a till one Year after the Death of the 
Inteſtate; and Bond with ſufficient Sureties muſt be given by theſe, to whom 
ſuch Diſtribution ſhall be made, to Hund to the Adminiſtrator, in caſe Debts 

_ afterwards appear, 
Where the Inteſtate's 188 and Siſters all die be fore him, leaniinr 

4 Pr. Ch. 54. Childees, theſe take per Capita d; but if there is one or more Rether 

3 Wms. 50. or Siſters, and the Children of deceaſed Brothers and Siſters, they then 
take per Stirpes. . 

"+ Went, $07. , That it- is a for Law, that the * ha If Blood mall have a 

2 Ventr. 317. Share upon a Diſtribution equally with the whole Blood. 

—_ And the next of Kin on the Mother's Side take equally with thoſe of 

Show. Rep. 1, the ſame Degree of Kindred on the Father's Sidef, 

2 Lev. 173. Where the next of Kin are an Uncle, and the Son of a deceaſed Aunt, 
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| 1 =— the latter can have no Share under the Statutes. But Uncles 42 
i s 1 Wms.594. Nephews are in equal Degree of Kindred, and the Uncles ſhall take 
„ Ta Pond under the Statute with the Nephews, if the Inteſtate left no Brothers u or 


Buiſſiere, of Siſters. 1 
Chan. 12. By 29 Car. 2. ch. 2. "The AF of 22 & 23 Car. 2. ws 10. ſhall not ex- 
March 1756. fend to the Eſtates of Feme Coverts that die Inteſtate, but their Huſbands 

ſhall have Admin Nration of their perſonal Eftates, as before the making 
. of that Act. 
And the Huſbands are not compellable to make Diſtribution of their 
i Caf. Temp. perſonal Eſtates. But a Huſband ſhall be liable, as Adminiſtrator to 
9 Fa his Wife, to her Creditors, by Reaſon of ſuch Part only of her Eſtate 
ante. as he did not reduce into Poſſeſſion during the Coverture; unleſs he 


made a Jointure upon her, in which Caſe he is deemed a Parchefor of all 
z Wms,199. her Fortune *, 


Tt Rs e OTTER: By 


* 
— 4-2 
32 — 
- 7 — S — 3 ——— 
* 


2 5 7 - — 
- - — — 
— — 4 4 Ix * Ci — 1 De a 
* 5 : L > 5 6 r 
2 "I = £ DE OI «= FL 4 "= - - . 8 
— „ - ———>_ 8 -& 2 — = „ — — 
7 - © X£ — >. — — 8 — — — — 2 = - — 
A — 2 2 — = 5 —— — — 4 2 — 
— — ES. > — IRR Tz — — 3 r 
K © ——_ — — — = v 2 — wit EX r 2 8 5 
2 — n Y — 2 28 — = = —— 2 hy * —— + — 
— — — WT - * —— —— — 2 
— ” * : pn * en — — SY = — 
— 8 . * — — 1 op — 
ro b — : 


4 
_— 


2 
— — ” 2 


— — . - 

* : , -—_ Ez 

— a a> 5 
— IX a 2 — 


= 


= ——=— - g - * 
— 2 o 2 2 
- — — > - 2228 A» 
2 - a -- 
> — — — « 
- — — — 
5 — ME< = — F — 
3 - : 
— I Ps. __ Es -- 
N — 
— 5 
I SIE 8 
— * 
—5 — DEESS 
——— —— — 8 8 
— 3 


1 SI 
- — — 
_ = $52 — 
— — 
. —— TS 
: == = 
— — 


CHAP, 6. Laws of England. 7 | 327 


Ey 1 Ja. 2. ch. 17. No Auminiſtrator ſhall be cited to an Ac- 

. of the perſonal Eſtate of the Inteſtate ( otberwiſe than by Invento, ** 
unleſs it be at the Inſtance of ſome Perſon in Behalf of a Minor, or of 
one having a Demand out of ſuch Perſonal Eſtate as Creditor or next of 
74 | 

If, after the Death f a Father, any of his Children ſhall die Tnteſtate 
without Wife or Children in the Life of the Mother, every Brother and 
Siſter, and the Repreſentatives of them, hall have al equal Share with the 
Mzther, 

2 But if a Child dies Inteſtate and abet el, the Father ſurviving has 1 Wms. 48. 
the Child's whole Eſtate at this Day. And this without taking Admi- Fr. Ch. 260. 
niſtration to him. 

b If after the Death of the Father the Son dieth Inteſtate, without b2 Wms. 3444 
Iſſue, but leaving a Wife, a Mother, and Brothers, and Siſters, the In- 1 Str. 710. 
teſtate's Wife ſhall have one Moiety, and as to the other Moiety, the 
Inteſtate's Brothers and Siſters ſhall come in for an equal Share thereof 
with the Mother, being a Caſe within the Statute. 

Such Part of any Inteſtate's Eſtate within the City of London or Province Daw Ab, 
of York, as any Adminiſtrator hath by Virtue only of being Adminiſtrator, 3 11, &c. 
ſhall be ſubjed fo Diſtribution as in other 8 8 's, and the Cutom ſhall not ex- 
len te rb Fart. 

[If a Freeman of Loni leaves a Wife and no Children: By the Cu: 
tom of London e, the Half of his perſonal Eſtate belongs to his Wife, « 28alk. 426; 
and the other Half is ſubject to his Diſpoſition by Will: So if he leaves Was. 341. 
a Child or Children, and no Wife, the Half belongs to ſuch Child or : 
Children. But if he leaves a W ife and a Child, or Children, one Third 
belongs to the Wife, another Third to the Child or. Children, and the 
other Third he may diſpoſe of by Will: But if a Freeman dies with- 
out making any Will, his Tefamentary Share (or ſuch Part as he might 
have diſpoſed of by Will) is ſubje& to the Statute of Diſtributions. 

[But ſee 11 G. 1. ch. 18. To empower Freemen to diſpoſe of their 
whole Eſtate by Will. 'Ante.] 
I * Such Child of a Freeman, as hath Koa advanced in his Life-time 3 Thid. 

muſt (if. there are other Children) bring ſuch Advancement into 2 Wms. 527. 
Hotch Pott, 2, e. into the Orphanage or Children! s Part of the perſonal 
Eſtate. 

6 3 Adminiſtration may be . by the Ordinary upon good 8 
Cauſe; and then if the Adminiſtrator afterwards intermeddles with the 4 Born Kecl. 
Eſtate, he may be charged as Executor of his own Wrong. But the Law, title 

Ordinary cannot revoke an Adminiſtration legally granted, at his Plea- N 

ſure. If a Citation is granted to the next of Kin againſt an Admini— RY Pg 18, 
ſtrator (a Stranger) to ſhew Cauſe, why his Adminiſtration ſhould not 19. 
be revoked, and it is revoked accordingly by Sentence, yet all Acts of * Geb. 135. 
the Adminiſtrator done lawfully and Bena Fide, as. Adminiſtrator, during! 1 Cro, 459, 

his Adminiſtration, (as Selling Goods, Paying Debts, Receiving Debts, = 80 
and Giving Releaſes, even depending the Suit for Revocation of his Ad- I's „ 
miniſtration) are good till the Adminiſtration is revoked; and ſhall bind 685. 
the ſucceeding Adminiſtrator. For the Adminiſtration was only voidable, Wims. fi. 
not void. But if there is any Fraud, a Creditor may have Relief upon 
the Statute of 13 El. ch. 5. tho; it remains good againſt the ſecond Ad- 
miniſtrator. Otherwiſe it is when there is an Appeal from the Grant 

of the Adminiſtration to one: For the Appeal doth ſuſpend the former 


Decree ; 
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f 5 Rep. 30. 
8 Rep. 135. 


a 1 Wms. 767. 


d 1 Roll. Abr. 
907 


3 Rep. 78. 


How Eſtates 
in Goods and 
Chattels per- 
ſonal may be 
forfeited or 
—_ 

d Bacon's 
Elem, 77, 78. 


Decree ; which ANTI fem the Ciſe of a Citation to ſhew Cauſe 


why the Adminiſtration ſhould” not be revoked. f So it is when the 


firſt Adminiſtration is merely void; as when an Adminiſtration is granted 
by the Biſhop of the Dioceſs, &c, where there is an Adminiſtration al- 
ready granted by the Prerogative Court, whether by right or wrong, For 
tho' the prerogative Adminiltratiop-is afterwards revoked, it ſhall not 
make the other Adminiſtratibn of more EffeR, than it -was at the Time 
it was granted. So that after it is revoked, a new Adminiſtration muſt 
be granted by the inferior Ordinary, But i the Inferior Ordinary had 
firſt of all granted Adminiſtration, and the Metropolitan in his Preroga- 
tive Court afterwards grants Adminiſtration where he ought not; and it 
is revoked ; all Acts by the firſt Adminiſtrator are valid from the Begin- 
ning. UA Prerogative Adminiſtration, where there are not Bona Nota- 


bilia, is only voidable; ® but a Dioceſan Adminiſtration, in caſe there 


are Bona Notabilia, is merely void. ] 

If an Adminiſtration is granted, and afterwards a Will is produced and 
proved, the Adminiſtration is to be revoked, and all the Acts, which 
the Adminiſtrator hath done, are void. b But if the Executor was cited 
to prove the Will, and he did not appear, or if he conceals the Will, 
and thereupon the Ordinary grants Adminiſtration to another; and then 
the Executor comes in afterwards and proves the Will; all Acts done 
by the Adminiſtrator are good, and ſhall bind the Executor. Letters of 
Adminiſtration obtained by Fraud are void ; and ſhall not repeal a for- 
mer Adminiſtration. [See 43 El. ch. 8. aud of the Prerogative:Court, 
B. 4. ch. 1. poſt] 


(See 29 Car. 2. ch. 3. 30 Car. 2. cb. 7. 4 & 5 u & Me ei. 24 
which are mentioned under Executor.} P | 


CHAP. vn. 


Maw" Bhat in \ Goode 8. Clattels pert may 4 for 
feited or Ia. tcl 


'G OoODsð and Chattels perſonal may be forfeited or 1% by 75 e 
Felony, Flight for Felony, tho' one is not Guilty; By being put 
in the ug, tho' he is not Guilty; By Sade in Market Overt; By 
Deodand, T reaſure-Ti rove, Waif, Stray and Wreck, Of theſe I have 
ſpoken particularly in another Place. [See of For ferture,' B. 4. ch. 5. 
poſt and of Franchiſes, B. 2. ch. 2, ante.) By Bankruptcy, [Sec ch. 4. 

By Afaulting or-Challenging another: to ln for ae won at 
Ply, Ge. [See 9 An. ab. 14.] 


Thus far of Eſates in Lands, 1 was hradtvomenty; . of 


Etſſates in Goods and Chatrels perſonal; being the ſecond ws and the 
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Laws of England. 329 


CHAP, 1. 


B O O K Il. 


Of Crimes and Miſdemeanors; or of the 
Pleas of the Crown, 


- 6 - 
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CHAP. I, 


Of Capital Crimes or Offences, Cvix.) H. igh Treaſon, 
Petit Treaſon, and Felony. And therein of Private 
Felonies, which are committed againſt the Life, Body, 

Goods, or Habitation, of the Subject, &c. 


T HE third Object of the Laws of England ate Crimes and M. , Black. Com: 
— demeanors, or the Pleas of the Grown, „ ch. i. 
Some Offences are by the Common Law; but moſt of them are made 
ſo by Ads of Parliament. Theſe are neceſſary to be known, becauſe 
they concern the Safety of the King; the Quiet of the Commonwealth; 
the Life, Liberty, and Eſtate of the Subject. 33 
The Order that I ſhall obſerve in treating of Cyimes and Miſdemeanors 
ſhall be this. I ſhall ſpeak 1. Of capital Crimes. 2. Of Principals 
and Acceſſories, and of the Benefit of the Clergy. 3. Of Crimes not ca- 
pital. Theſe ſhall be the Subjects of the enſuing Chapters concerning 
the third Object of our Laws, 3 5 „„ 
A Crime or Offence is an Act committed againſt a Law, or omitted « wen', 
where the Law requires it, and puniſhable by it. This general Defi- Symb. Of 
nition comprehends capital Offences, and Miſdemeanors or Offences not Often: * 
capital. 0 . Ns n 
But thoſe that are to be eſteemed Guilty of any Offences muſt have , Black. Com: 
the Uſe of their Reaſon, and be at their own Diſpoſal or Liberty. For ch. 2. 
1. > Thoſe that want Reaſon, to diſtinguiſh betwixt Good and Evil (as 3 
Infants under the Age of Diſcretion, vis. under the Age of fourteen 22, 24. 
Years, Idiots and Lunaticks) ought not to be proſecuted for any Crime; 319k 4,6, 
no, not for Treaſon for killing the King; tho' the Law was anciently 2 Rep. 27. 
otherwiſe. But as to Infants under fourteen, their Underſtanding and 4 Rep. 124. 
Diſcretion ought to be examin'd. For if they appear to have Know- 3 . 459 
ledge equal to thoſe that are of Years of Diſcretion, they may be pro- Date. ch. 147. 
ſecuted. But it is proper to reſpite Execution in order to obtain a Par- P. 350. 
don. And as one Non Compos Mentis ſhall not be arraigned for a capital 
Offence ; ſo if he become Non Compos after Conviction, he ſhall not be 
executed. Yet if an Infant or Non Compos commits a Treſpaſs againſt 
the Perſon or Poſſeſſion of another, he muſt anſwer for the Damage in 
| 88 FE? a Civil 
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booms 


Red of he 8 Fool III. 
Hob. 134. aa civil Action. | 


Men b Drunk or in a Paſſion : are not to be excuſed, ir 
2 Roll. Abr. 
15 they commit Offences; for their Acts are voluntary and owing to their 


Dalt, eb. 147. own Folly. 2. One that is at Libero, but under the Power of ano- 


TS aq ther, may be ſoppetimes exchſed. cAs a 8 10 not ſuffer 
all be pre 


25, 26, 27, to for a bare Theff in Company wit her Hu for.i 
33. ſumed to be done by Coercion. The bare Command dof her Huſband 
H. P. C. Eg, will not fave her. But i 6 commits Treaſon, Murder, or Robber 


* 
66, in Company v. with ber, H 1he.1s punichahle! in like drag as the 
4g 31. Hoſband. d Ahd in Ag Spot not Capital 44 Wife f may b c put to 


p. 734. 57 anſwer with her Huſband, De pan. him), tho they both join'd 


Z 


p " 328 : 
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4 
' 
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c 9 Rep. 71, in the Commiſion of the 0 ee. A Servant is not to be excuſed the 
11 Rep. 61, Commiſſion of any Crime, tho' he a by the Command or Coetcion of 
62. 3 

Hob. 97. His Maſter. For a Maſter hath no ſuch Power over him 
H. P. C.66. In all Crimes there muſt be an evil Intention; a mere Miſtake is not 
Dalt. ch. 161. f i] 1 

5 puniſhable. Nor 1s an evil Intention puniſhable equally with the Fact; 


Kelypge 13. except in Treaſon. . 


1 94 5 Where one hath the Uſe of Me Reaſon, and i is at Liberty, his g Ex- 


s z Inkl, 5, da vour to commit a Felony is puniſhable; thoꝰ hot to that Degree, As 
69, 2 by, E if the Felony had been actually COT. For my fluch Caſes the: ab 
eſt's Sym | 


$6. 3. ſhall not be taken for the Deed. 42 | . 


a We. 2 
4 Rep. 16. Not only they which actually commit = Offence are puniſhable, ! b but 
Im gh it thoſe that commend, perſuade, adviſe, procure, hire, abet, or conſent to 
Sq Commiſion of an Offence, or Congeal 1 it after it is done, * eſte 
pr. & Stud. to offehHB dd. eee | 
'Dial. 2. ch. + 1 . 5 
Welt's Symb. All Crimes or Offences are Capital or ict, Capital,” Cay: are thoſe. 


86. F 7. 14. 2001 which the Offender ſhall loſe his Life. Not Capit 11 for which the 
4 _ 212 poſt. Offender may forfeit his Lands or Goods, of both, or 25 which be may 


. a : be fined ; or ſuffer corporal Puniſhment ; or ſuffer both BE ine and cor- 
. a 34. ; 11 1 2 
Of capital poral Puniſhment; but not Loſs'of Lite. 


Crimes or 

8 RG of e are of three Sorts, Hab T; reaſon, Petit Treaſon, 
OL, Nee (from 7 rabbis Proditio 8 Berning is either, I, . High Ti rea- 
Heinen bor, 2 l Teaſen. 

Of High 

Treaſon. J. Higb Treaſon is an Offence committed againſt the Securit of 

k Weſt's 


y Or. 
e 4g YR the King or Kingdom, and is deſcribed in the Statutes hereafter men- 
; Inſt. 8. Hioned:: Conerening; High , Treaſon N were e e be- 


4 Black. Com. "Ys . | 
bg E een 
4 Burn. Juſt, LES 31-86 % $864} 341. "ty 43.4 7 : 5 a : , ES 
. - Sib Treaſon, a Privilegium non valet contra Rempullicon: Neceſſ tas publica — Ir F gram private. 
Foſter W Bacon 327 | | 
Kc. on High e Mandata licita ori Ham Mer petri Neu; 21 illicita latam et _ vam. Bacon 
Treaſon, 66. 3 Inſt. 51. 


Quando aliquid mandatur, debe et omne per en pervenitur ad illud. 5 Rep. 115. 
Crimen nen contrahitur niſi nocendi voluntas intercedit. Bracton, Lib. 1. ch. 4. 
8 Voluntas non reputabitur pro facto. 3 Inſt. 69. 11 Rep. 98. ET: 35 
Non officit conatus, niſi ſequatur ectus. 6 Rep. 42. | 

i Pen potius molliende ſunt, quam'exaſperande. 3 Inſt. 220. 

Qui non habet in ere, luat in corpore. 2 Inſt, 173. 


Quælibet pœna corporalis, i minima, major 7% qualibet pœna pecuniaria. 3 Inſt. 
220. 


Nobiles magis pleftuntur pecunia, plebeii vero in corpore. 
Dignitas per ſonæ auget pœnam. 2 Inſt, 218. 
Interęſi Reipublice ne maleficia remaneant impunita. 4 Rep. 45. 5 Rep. 109. 


| 9. 
Impunitas ſemper ad deteriora invitat, et continuum aſfectum tribuit duinquendi, Ibid, 
 Minatur annecentes qui parcit nocentibus. 4 Rep, 45, 


3 fore 


3 is 220, 


1 


—_ 


20 
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and confirmed by 1 Mar. Sef. 1. ch. 1. which takes away the Power 


Guardian of. the Kingdom; nor a collateral Heir apparent, till he is de- 


Lau of England. 


[penn 25 Bl. 3. ch. 2. Bat all Treaſons were ſettled = that Statute, 


to adjudge any Thing elſe to be "Treaſon than what is declared and 
expreſſed. to be ſuch by 20h Ed. 3. taking no Notice of the Clauſe in 
that Statute relating, to the Parliament's Power of decloring any 
Thing elf, to be High Treaſon. Sol that no Crime is at this Day High 
Treaſon, Petit Treaſon, or Miſpriſion of Treaſon, unleſs it be declared 
by 25 Ed 37 or is made. och by: ſome Statute ſince 1 Mar, Se. 1. 
(b. 1. And. no Indictment for Treaſon can be without the Word“ Fro- R 
diterie, 2c. 3 

__ © Natural- born Subjects (except Infants under the Age of ige 3 166. 
Idiots; and Lunaticks totally deprived of their Reaſon) tho” they live 6, 8, 14.3 


3 Iaſt. 4,15; 


in the Dominions of a foreign Prince, and have ſworn Allegiance to 7 Rep 6, ae. 


him, ae, all Subjects of foreign Princes living in the Dominions of 7 rh 


our King, by Reaſon of their local Allegiance, may be guilty of Fligh H. H. P. C. 


92, &c. 


Treaſon. -The Queen, Wife of a King regnant, may be alſo. guilty, 2 3 ll. 635 


But an Alien, who in an; hoſtile Manner invades the Kingdom, ought 1 Ld. Ray. 1. 


not to-be puniſhed as a Traitor; but is to be dealt with as an Enemy. 


An Ambaſſador, that is guilty of Treaſon againſt the King' s Life may 4 4 laſt, the 


be condemned and executed; but for other Treaſons he ſhall be ſent 2 Danv. 327. 

Home with a Demand to puniſh him, or to ſend him back to be pu- Gror. de jure 

niſhed. (Au. FS | 3 Wy 2. 
By 25 Ed. Ans. 5. cb. 2. High Treaſon may be committed in the . 

ſeven, Inſtances following, {viz.), 9580 gat. del. Ind. 
1. By compaſſing and i gigs the Death of Zoe King or Ween, or of Ok Com, 

their. 40% Son and Heir. 76. 

A King De facto and in Polio is bere to be e n and : 2 "EE 

High Treaſon againſt him may be puniſhed by the right Heir, when 5 

he gets the Crown afterwards. He that hath only a Right, is not with- 

in this Act. [See 1H. . ch. 1. 11 The Heir of the laſt King, before 

his Coronation, is a King within the Act, when the Crown deſcends 

upon him. f The Huſband of a Queen, that reigns in her own Right, 15 lot, <6 

18 not a King within its Meaning. But a Queen reigning is a King 80 

within the Intention of it, as ſhe is inyeſted with Royal Power. See 1 

Mar. Sefſ, 3. eb. 1.] Her. Huſband may commit Treaſon againſt her, . 

for ſhe is a diſtin Perſon from him to this and many other Pur- 


poſes. * A Queen, Dowager i is not within the Ad. Nor a Pro-Rex or 23 oft. 3, 5 
Hera. 


clured Heir apparent by AR of Larliament, with a ee Proviſion for 125 9 


that Purpoſe. 

By eldeſt Son and 3 The 1 Son after the Death of the firſt 
may be under ood...» 

{See 1. & M. S. ch. 2. § 9. Whereby one that is a Papiſt, or 
marries a Papiſt; is incapable to enjoy the Crown; and in ev: ery ſuch. 

Cafe: be People. are al ſolved from their Allegiance.] 

Some e Overt- AF or open Deed. mult be alledged in every err 5 Aue, 
for High Treaſon; - for tho' the Words and be provably thereof at- H, . 5. C. 125 
taint 9 of Overt-Deed come after the Clauſe of levying War; [ſee infra. 5 
yet they relate to all the ſeveral Treaſons therein before expreſſed. And 1 

the eee and Ke the Death of the — mult be mani- 


1. e F 


9 ; 


e Proteftio trabit ſaaleckianem, et ſabjectio e 7 Rep. 5. 


Salus A eft ſaprema lex. 10 Rep. 139. p . 
eſted 
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feſted by an Overt=AR to make it High Treafon 3 as ob providing Arms: 
to effect it ; by conſulting to levy a War againſt him (for my Lord Coke's 
Opinion to the contrary is denied to be Law), if it be wah Deſign 4 
kill, depoſe, or impriſon him, or to pat any Force a 1 by wr 
ting Letters, to excite others to join with them; 1 aſſembling Men, 
in order to impriſon or depoſe the King; by writing Letters to a foreign 
Prince, to perſuade him to invade the ealm ; theſe Overt- Acts may be 
| | alledged to prove that one imagined the Death of the King, that he 
4 Inft. 14. may be provably (not probably) attainted. Bare Words are not ſuch 
140. an Overt-Act; nor Words ſet down in Writing, and kept privately in 
H. H. P. C. one's Study; but Words ſet down in Writing, and publiſhed by the De- 
* ig 5. linquent himſelf, are a ſufficient open Deed within the ghee Words 
33. without an Overt-A are to be puniſhed in another Manner, as an High 
EY 13- Miſprifion, or a Great Miſdemeanor. If a Man is indiQed- only for 
Fel Words, that cannot amount to High Treaſon | Jed Quere.<] Tho” 
' « Hawk, P. C. it one doth any Thing, by which he ſheweth his Liking or Approba- 
B. i. p. 39, &c. tion to a traiterous Defign' by Words or ere he is | polity! of High 


Freaſon, 
lack. Com. 2. By Vtolating the King's nene, or the Eng s eldeſt Dangbter 
3 = unmarried, or the Wife of the King's eldeſt San and Their. 


++ ka; Ivo violate is to know carnally. The King's Companion is the King's 
II. f. C. 16. Wife, which implies, that the Violation muſt be during the Mar- 
_ riage with the King; for after the Death of the King ſhe is not his 
Companion. And therefore it extendeth not to a Queen Dowager. 
If the Wife of the King doth yield and conſent to him that committed 
this Treaſon, it is Treafon in her. The eldeſt Daughter, i. e. the eldeſt 
Daughter, not married, at the Time of the Violation, tho' there was 
an elder Daughter than her who is then dead. For the, as the eldeſt 
alive, is inheritable to the Crown upon Failure of Iſſue Male. 
Or the Wi ife of the King's elde Son and Heir, implies alſo that the 
Violation muſt be during the Coverture. If ſhe yields and conſents to 
| the Adulterer, it is likewiſe Treaſon in her. 
| (Black. Com, 3. Or if a Man doth levy War againſt the King in bis Realm. 
8. Not only by rebelling and taking up Arms to dethrone the King, but 
H.P.C 14. to reform Religion or the Laws; to remove Perſons from the Mini- 
* 75, 76. ſtry; to reſiſt the King's Forces by defending a Caſtle; to pull down 
| l Incloſures, 4 Bawdy-Houſes, or to do any Thing elſe for publick 
Reformation, is an Invaſion on the King's Anthority: and a Levying of 
War. Thoſe that join with them alſo are guilty, tho' they know not 
their Intent: [Bat it ſhould ſeem that the 4are being in Company in ſuch | 
' 2 1d. Ray. Caſe cannot amount to Treaſon ] To raiſe a Force to pull down a * 
"TAO: ticular Incloſure or Bawdy-Houſe, is only a Riot. 
8 5 A bare Conſpiracy to levy War cannot amount to Treaſon within 
8 5.8. 913, this Branch. It muſt be an actual Levying of War, , * But a Conſpi 
racy to levy War againſt the King may be alledged as an Overt-Act of 
a Key. 19, Compaſſing his Death, as hath been ſaid, >» If a War is levied, the 
« 3 Inſt, 9. S are all Traitors, tho' all are not actually in Arms. 
„ + Io. 10. ' Thoſe that join themſelves to Rebels for fear of Death, and return 
e at the firſt Opportunity, are not guilty of Treaſon. 
4 Back, Com. 4. Or be adberent to the King's Enemies in his Realm, giving to them | 
82. Aid or Comfort in the Reaim or e — and thereof be provably attainted 
of open Deed. 
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CHAP. "1 — Lan of. England. 5 1 


N 95 | may be epd vo EAT e nemies Aid 5 eiInſt. 261 b. 5 


Comibrt oithin the Realm, or . but for Neceſſity-ſake the Ad- f 10, 1. 
ſj; gen dur Mie Reales tabbed giledged in fore Place whit Bug- S.. . 
la nd; and if the Jury finds" upper: E idee any erency' without the court by 
Realti; tee Fake Dna v4 ley; Solan” Aherency may be gen o, 
proved byt{Frandergngthe King: Oatte/for Reward//or felling Arms. To pur, © 
ſuecbhr Hef Red into another! Reahm is not within! this Clauſe; becauſe 

x Rebel is not iptoperly an Eneim y3"and>becauſe the Statute is to be taken 

fte nemme ate Male hal are ont of the Allegiance of the King. 4 3 Iſt rx, 
5% ifs Mam chan 7 thi\King's: Great hy park Privy. _ en 2 2 REP. 24, 25. 


be Wo Calvin's Cale. 
n. i eb10 VV. 91 A D206) ly ws 0 WW! IT '* 4Black. Com. 


This Brubch of 3 not extend to a Wining of che Grat 83. 
Schl by the Chinelibeto d Puter withot any Wartant for it; nor to 

tie Täkingitke e Wax iin pteſfed by che! Great Seal; from one Patent, . td. 15,16, 
and Heingeſt teaudther for this isthot Counterfeiting the Great Seal but 12 Rep. 13, 


a Mimbang of itt There muſt be an actual Obunterfeiting, not an In- N . 


tent br goſag about to counterfeit. Alſo it muſt have a Likeneſs of the Kely 80. 


King's Great Seal. Thoſe wholaid and conſent to the Counterfeiting, Coors St, PI, 


are Ge pai: within the Act. See 7 V. zu ch. 3a] This Statute 557.7; 5 


See bf the 


mentions only the Great and Privy Seal; ſo that the Counterfeiting of Privy Council 


the Sight Mu ot Nriv VSgel is not Frealon within this Act“ But! 1 
is made Hi; ch Treltba in both Caſes by 1 M. Seſſ. a. ch. . BO. 


Thoſe a coin Money in this Realm without the King's Authority r: laſt. 77. 


(whether they urtenrit or not) are Guilty of High Treaſon; and thoſe 1 


that have Auchoriey to cbin Money, a ate gvilty of High Freaſon, if they ff f. 6, 1. 


make it of greater Alloy or leſs Weight than they ought. Clippers are Dalr. ch. 140, 
not within this Statute. The King's money here is ſuch only as is P; 528.1 
coinid by. the King's Authority in Gold and Sileer (not in Braſs or ,,, 112 


Copper) ern indeed. But conderning the King's Coin, and the 4Black. Com. 


Counterfeiting of foreign! Current in this Realm, it is fut ther pro- 3+ 
vided for by lubſoqoent Statutes inden f Mar. St; 1 cb. 1. Which ſce 

infra; Forging 0. Ooonterfeiting of fore ig Money not current withimthis | 

Realm is: Miſpriſion of Freaſo 2 57 5 5099 99 ID DD PERO! 

6. Or Fa Man bring falſe Money into this e Counter fait 15 the 

Money of England, tnowing the Money to b falſe, to merchandize. ar Ae 
i in Debeit f tbe Ning and bis Pecp li. 

5 It muſt be brougbt over actually counterfeited bande to 1580 s 3 Inſt, 18. 


Likeneſs of Bugliſi Money. ¶ But ſee i & 2 P. SM. ch. II mfra} It H.P. C. 21. 


muſt be brought by one that knows it to be falſe; it muſt be brought 

from a 1 Nation, and not from any Place ſabject to the Crown of 

England; and he that brought it over muſt utter it in en other 

wiſe it is not High Treaſon within the Statute. (N. 1 1 7 4 229. coatra, 
[See the Statutes concerning the Coin, infra:] n nee FAROE 3 


7 Or if a Man ſlay the\Ghancellor, T. reaſurer, or-the unite 2 . "RS 8 


the one Bench or tbe other, Juſtices in Eyre on Juſticrs of Aſise, ur other *+ 
"Juſtices aſſigned to hear and Ins oye in rin. Flacts, g be ir 
Offices. | A 34 
an Branch nde; to no dba Officers deſliis thoſe ld EB) 
named]; and to them only while they are in actual Execution of their H. P. C. 1. 
Offices, repreſenting the Perſon of the King. It alſo extends only tb a 
Killing, not to a en re without Death. n Wer . Fg in 
Telony, pol.] e rer r err V 

All theſe Acts are High Taste by 415 ee Laid — are de- ot $5.04. 
clared to be ſo by the forementioned Statute of 25 Ed. 3. cb. 2. and 1 


Mar. Sefſ. 1. ch. 1. And all other Statutes (as hath been ſaid) made 
RS 4 | between 


1H H. P. C. 
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| ietwens hw two o Statutes: concerning High Tren 6 ate abrogated, And 
there wanted nothing to the Perfection of the Stazute of Ed. 3. but a 
Limitation of: ſome: certain Time wherein: RR er e be ac- 
cuſed. [As to which ſee 7 V. 3. cb. 3. I! Na u 
But figce- 1 Mar. many Offences are ae High. Treaſon, by. Rg 
which were not ſo before. As concerning the Coin, the Pope, 'Popiſh 
Oy and Popiſts, the Protefian Sucrefion, and concerning Belden 
nas ver ide 3! KN 
4 Black. Com. I. Of High Treaſon cohtanine the Gabe, 005 e al ef gelt 
Ps By 1 Mar. Seſſ. 2. ch. 6. Forging or Counterfriting any foreign Coin 
of Gall or Silver, current 4 the CO $ oF TORY 7s wk Tre den. 
[Sce 14 El. ch. 3. ] ass 20 | 

By 1 & 2. Ph. & M. . 11. 7 1 into the Rim Money counter 
feited according to the Similitude of foreign Coin current here, to the In- 
tent ta utter, or make Payment with the ſame. Wehen thas TY by Ner- 
chandixing or otherwiſe, is High Tregſ mn. 
By 5 4 ch. 11. e ſhall, for Ty or - Gain ugh, ai round, 
or , 1 2. — Ty - 

21 18 El. ch. 1. Tmpair, n 2 ify, foal, or 8 1 proper 
Money of this. Realm, or that of other Realms made current here. by, Procla- 
mation, ſpall be deemed at an Qffender in Treaſon, and\farftit all his Ghattels. 
abſolutely, and his Hereditaments fer El. a. EI hit on of 8 
or Loſs of Dower. © Was * 1 

By & ꝙ W. 3. ch. 2 6. W, fry ( extept hgh 5 are e in the 
Mar) ſtall knawingly make or mend, or aft. therein, or buy, or ſell, or bite or 
conceal, or knowingly have in bis Houſe or Poſſeſſion, | any, Mold, Preſs; or 

Tl, for Caining, or couvey any 7 col. or. Inſtrument for Coining aut e the 
7 King s Mint, or mark upon. the Edges any current. Coin, on any diminiſbed, 
BY caunterfeited Chin, ar colour, gild, or ciſe over any Cain: reſembling the 
Current Con of this Kingdom, ſhall be guilty of High Treaſon, but woithout 
Corruption of Blood, ar Laſi of Dower, [See.6 & 7. gz. cb. 17. 7 An. 
ch. 24 and 15 G. 2. ch. 28. As to the Reward for Apprehending and Con- 
viding a Counterfeiter or Clipper of the Coin, and Pargon for Niſeaverr 
and Conviction of Accomplices or like Criminals.. 

By 15 Geo. 2: ch. 28. Jo waſh, gild, or colour a: 5 Shillipg. or 

| See, or a falſe one, or ta add to; or alter be Impreſſion to make it look 
hike a Guinea, or half a Guinea ; or a Half-penny, or Fartbing, to moke 
it look like a Shilling, or Stx-pence, is Haga, Ty oi ; we wirkt Germ 
tion of Blood or Lojs of. Damen: FELT 


See Hank P. 2 Of High Treaſan, concerning the Pope, KP Prieſts, and Pohle 
C. B. 1. p. 4. By 5 El. ch. 1. F any one ſhall by Mriting, Cyphering, Printing, 
3 «Cm. Preaching, or Teaching, or. by any Speech, or open Deed, ar AG, ad- 
viſediy maintain ibe Juriſdiction of the Biſhop of Rome heretofore claimed 
in this Realm, be is guilty, of a een for the firſt Offence, and / 
_ High Treaſon for the - ſecond Offence ; but without Corruption of Blood or 
Loſs of Dower. And if any Perſen, who ſhall bave a Charge, Cure, or 
Office in the Church, or an Office or Miniſtry in an Eccleſiaſtical Court, or 
Hall willfully refuſe to obſerve the Orders, and Rules for Divine Service in 
the Church of England, after be ſhall be admoniſbed by the Ordinary.; or 
fuch as ſhall openly depraue any the Rights and Ceremamies of the Church o 
England, or that Tall ſay or hear z Maſs, ſhall refuſe a ſecond Tender 
25 the Oath of ſr [See 1 W. & M. Seff. 1. ch. 8. which bath. 5 
tere 
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Crap. 7 a ; mY Laws of England, 


- : ET I OO 
2 


jered the Form of the 2 he [bull be galt 4 High T; reoſon; but without 
Corruption of Bload-or Loſs of Doo. | | 

By 13 El. ch. 2. F any ſhall put in Urs any Bull 1 Bir ie Yor 
Abſcluing the Subjects ym their Allegiance, obtainrd from the See of" 
Rome, or  <willingly receive any fuch Abſolution z or ſhall obtain from tbe 
See of Rome any Bull or WII whatſoever, and put it in Ure, be is 
guilty of High Treaſon. - 

By 23 El. ch. 1, and 3 Ja. 1. ch. 4 7 22 Subjefts From Obedience, 
and reconcile them to the Obedience of: Rome, 7s 7 reaſon in the Reconci ler 
and Reconcilad. But, ns 

By) 3 Ja. 1. ch. 4. 4 Perſon bel Beyond the Seas, returning 
into this Realm, and taking the Oaths within fix Days after "fach return, 
ſhall not (as for and laucking the Poi nt of bet 2 reconciled enly)- be deemed. 
within that Af, 

By 27 El. ch. 2. Tf any Eecle fraftick born in the Queen r Dominions, 
that is ordained or profe fed | by popiſh Authority, ſhall remain in the Queen's 
Dominions, or come from beyond Sea, and not ſubmit to ſome Biſhop, or r ſome 
Fuftice of, 5 within ae Days, and tale the Oaths, he foal be Kae 

F High Trea TS 
1 And if any Subject, not being an cleft SY ſtall nit return from a 
popiſh Lemboury: within fix Months after a Proclamation in London, and 
Submit, and take the Oaths within two Days, be oy" be Bally 7 "Heb 
Treafon, whenever be foal Mr eg return. WY! | 
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3. of High Treaſon concerning th e Prckeſtaur Kuren 1 ae 4 Black. Com, 
By 1 An. St. 2. ch. 17. F any ſpall artempt malitiouſly, adviſedly, 90. 
und direciſy, by any Ort. Het, to deprive or hinder any Perſon, who ba!!! 
be next in Succeſſion to the Crown for the Time being (according o the Li- 1 
mitation by I W. and M. Seſſ. 2. ch. 2. and 12 W. z. ch. 2. From 
ſucceeding after the Deceaſe of ber Majefty ; be is guilty of High T; reaſon. 
IL. If this Act related to any but the Queen's S. immediate Sucteffor, 
and therefore if now 7 any Force.] 
By 13. W. 3. ch. To have Correſpondence, or leb Biel. gence, 
with the pretended . of Wales, or knowingly with any Perſon employed 
by him, or knowingly by Bill of Exchange, or otherwiſe, to remit or Ley 
any Money for his Uſe or Service, is High Treaſon. And, 2 
By 4 An. ch. 8. and 6 An. ch. 7. Whoever ſhall mallciouſly,. 3 
Vi ſſedly, WW directly, by Writing or Printing, maintain, that the pretended 
Prince of Wales, or any other, hath any Right to the Crown, otherwiſe 
than according to the Aﬀs of 1 W. and M. ch. 2. or 12 W. 3. ch. 2. 
Or that the Kings within this Realm, with and by the Authority of Par- 
lament, cannot make Laws to Limit and bind the Crown and 11 Deſcent, 
i mitation, Inbert tance, and Goverment theregf, yur. be N of High 
Treaſon. . + 
55 17 Geo. 2. ch. 39. J any Suljec? of the 1 LA of Great Britain, 
_ the. Realm or without, hold any Intelligence or Correſpondence in Per- 
ſen, or by Letters, or otherwiſe, with any Son of the Pretender, or any Per- 
Jon employed by him, knowing him to be ſo employed, or reinit or pay my 
Money for his Uſe or Service, knowingly, 'tis High Treafon; © © 
17 any Son of the Pretender lands, or attempts to land, vr. be - failed in 
Great Eritaio, Ireland, or any of the Territories, or Dominions —— to 
the Crown of Great Britain, 'tis High Treaſon. 
Offences out of the Realm may be tried in England or Scotland. 
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4. Of High Treaforl by Solds ers, Well Te 8 8 N eG by ys 

By 2 & 3 An. ch. 20. Officer or Soldier in 50 K Mt ty Gk 
upon Land out of Great Britain or at Sea, holding Crepe with, or 
giving Advice or Intelligence, to an 1 or Enemy, 7s Surly f High 
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Treaſon,” Vo | C IS bh? e Pit i”: n a 1 5 tor les Sata t | : 
By 7 An. ch. 21. "Crimes and Wee ng: are " High Treaſon, Fay 
Mi 22 of Treaſon by the, Laws, of Foglavd, ſhall be cee yer en 
Scotland, and no ober. > i 
[See 7 V. z. ch. z. For zegwlating Trials in Caſes o High! Tres: 
" ſon, and 7 An. ch. 21, & 17-G. 2. ch. 39. For. mitigating the Rigour of 3 
the Laws relating to High Treaſon, after So Deveale e 00 che e I 
and all his Sons, B. 4. cb. 5. N 8 . 


of rent II. « Perit T reaſon is a Crime, 'where'o one e out of Malice belt FRG 

8 the Life of a. Subject, to whom he oweth a ſpecial Obedience. It is. 4 
a Black. Com. is called Petit Treaſon comparatively in reſ pect to High Treaſop, which YI 
73%. #023 1s again the King. It may be committed in three Caſes. | F 1 ES 

* 142 By 2 5 Ed. 3. ch. 2 It is Petit Treaſon, when a Servant killeth bis 

4 Burn Joſt. 1 when a Wife kills her Huſband, or wwhen'a Secular or Relig ious 


293. ayeth his Prelate, to whom he oweth F any and "Obedlience. [8 be d. \ 
. _ Sefffrtachs) bf 2 AWE. 4 
din Rep. 34- If a 8585 kills his b Mittefs,. or 1 * Wife of 25 Maſter. 111 is eit 
| 3 Inf. 20. Treaſon; for ſhe is his Maſter within the Letter of the Statute, A 
* we Wes Servant intended to kill his Maſter, and did lye in Waitico do it, while 
„ his Servant, but did not do ! it till he had been 4 Vear out of his 
e 3 loft. 20. Service, it was adjudged Petit Treaſon within.the AQ. A Servant © pro- 
H. P. C. 24. cured. another to kill his Maſter, who killed bim in the Servant's 
Dal. ch. 142» Preſence, this was/ Petit Treaſon in the Servant; and Murder ! in the 
* other. If the Servant had been abſent, be "__ have been on oy 
ceſſary to the Murder. 8 
If + a Wife and a Siranger Kill the Huſband, it is Teri Treten in 
the Wife, and Murder in the Stranger. 
And ſo it is, in the Caſe of an BeeleGaſtick. Perſon, ſeuler or re- 
gular, if he kills his Prelate or + in Ln Wh, he oweth Fart and 
Obedience. "Vt 
23 lat. 2, If aa Child kills. bis Father o or Mother, he i is out of the Staffs Ruble 
H. P. C. 24. the Child ſerved the Mother for Wages, or for Meat, Drink, or Ap- 
| parel, in which Caſe he ſhall be indicted by the Name of a Servant. 2 
> Crompt. Aiders, Abettors, and . Procurers, are within the Act; b but in all 
HP. c. . theſe Caſes, if the Killing is upon a ſudden: Falling out, or Se Defen- 
1 24 dendo, or not ſuch a Killing as would be Murder in another, it is not Petit 
Treaſon in a Wife, Servant, or Eccleſiaſtick. [See of Principal and Ac- 

ceſſory, cb. 2. and of Fudgments i in Ip FIreaſon and Ferit, N 


B. 4. cb. S. pol.] 
Of Felony. 


Fran. Junius III. Felony ( Rl, 1 Frab "NE and 855 Price) foecheily: was 


3 every capital Crime committed with an evil Intention: But a bare In- 


verb. Fellonie. tention to commit Felony: is not puniſhable as Felony, tho” finable. 
« Spelm. - [But ſee 3 H. 7. ch. 14. 9 As. ch. 16. It is a Word ſo appropriated 
on 8 by Law, that Felony cannot be ex preſſed by any Other. So that Pelo- 
' Inſt, 391.2. nice muſt of Neceſſity be laid in the Indictment for Felony. At this 
3 Inſt 15, 38. Day Felony includes Petit Treaſon, Murder, Homicide, burning of 


4 Black. Com. 
94, 95 | | | Houſes, 
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a WM | 
Houſes, Burglary, Robbery, Rape, Chance-medley, Death, occaſioned 
by Self-Defence, Petit Larceny, Breach of Priſon, Reſcous and Eſcape 
after one is impriſon'd'or arreſted for Felony, Wee. 
When an Offence amounts to a Felony, it drowhs the Miſpriſion, 2 Ld. Ray. 
unlefs the Crown ehuſes to proſecute for the leſſer Offence only; as was 981. | 
done in the caſe of Hampden for Miſpriſion of Treaſon, | CE 78 

Note, That where a Statute makes a ſecond Offence Felony, or lays St. Tri. temp. 

a heavier Puniſhment than for the firſt Offence, it is always implied, J. 0 
that ſuch ſecond Offence ought to be committed after Judgment given ; Inſt i6, | 
for the firſt. For the Indictment for the ſecond Offence muſt recite the 172. 
J.. ECTEPS: . Hl. F. C. s. 
But it is not neceſſary that the ſecond Offence ſhould be of the very 
Lee ff HE TEES ch 5 077 hn 5 

Felony is either by Common Law or by Statute. Felonies by Com- 
mon Law are Murder, Manſlaughter, Felo de ſe, Se Defendendo, Chance- 

medley, Larceny, Robbery, Burglary, Arſon or Houſe-Burning, Breach 

of Priſon, © Felonies by Szatute are very many, which will appear in their 

Order. There are alſo Felonies puniſhable by the Civil Law, as Piracy, 
Robbery, or Murder upon the Sea. BOL up rd OR Coo Abo er 

Felonies likewiſe are either of a publick or private Nature, 
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I. Publick Felonies are thoſe that are directly hurtful to the Com- e wer's 

monwealth and the King's Government. Theſe are Felonies relating, . P. 36: _ 

1. To the Coin, 2 Felonies againſt the King, and the King's Counſellors, 4 Ba. * : 

Sc. z. Felonies of Soldiers and Mariners. 4. Felony by embezzling the 98. 
King's Armour. 5. Felonies relating to Popiſh Prigſts. 6. Felonies by 

Rioters. 7. Felonies relating to Turnpikes and Floodgates. 8. Felony in 

not performing Quarantine. 9. Felonies by Breach of Priſon, Eſcate, 

and Ręſcous; and 10. Felonies relating to the Revenue and Trade. 
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1. Of Felonies relating to the Coin. F 5 
By 8 & 9 W. 3. ch. 26. Ie is Felony to blanch Copper for Sale, or to Hawk. P. C. 
mix blanch'd Copper with Silver, or knowingly and fraudulently to buy, or 4 3 — . 
ell, or offer to ſale, blanch'd Copper alone, or mixt with Silver, or any gs. 
Mixture that ſhall be heavier than Silver, and look, and touch, and wear ' cn uſt. 
hhe ſtandar 4 Gold, but be mani feſtly wor ſe 3 or to receive, pay, or put off, ut. Oln. 
any counterfeit mill d Money, or milld Money unlawfully diminiſhed, and 
not cut in pieces, at a lower Rate than the ſame by its Denomination ſhall 
import, or was coined or counterfeited for, © „ 


Bl - . 


By 15 G. 2. ch. 28. Uttering falſe Money knowingly, is fix Months Im- 
priſonment, and Security for Behaviour for fix Months more, on Conviction 
for the firſt Offence ; and on Convidtion for the ſecond Offerice, two Years 
Impriſonment, and Security for Behaviour for two Years more; and on 

Cynviction for the third Offence, it is Felony without Clergy. MES 

He that utters falſe Money, knowing it to be ſo, and on the ſame Day, or 

within ten Days after, utters other falſe Money, knowing it to be ſo, or at 
the Time of uttering hath more in his Cuſtody, ſhall be deemed a common Ut- 

terer of falſe Money, and ſhall ſuffer a Year's Imprifonment, and find Sure- 
ties for two Years more; and if after being convicted as a common Utterer 
of falſe Money, he ſhall again utter falſe Money, ſuch ſecond Offence is Fe- 
lony without Clergy, ' © II Ly : 
_[See6 C7 V. z. cb. 17. 15 G. 2. ch. 28. As to the Reward for 
Diſcovery of Coiners, and Clippers, and of Pardon, B. 4. ch, 5. poſt.) 
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by 1 11 "Do. J 8 If any Perſon after FORE 24, 26555 make, 
coin, or ccunter fert the Copper Monies of the. Realm called a Halfpenny, or 
a 'Farthing, ſuch Perſon ſhall be adjudged guilty of Felony, Or if any Perſon 
fhall buy, fell, take, receive, pay or put 0 off any Copper Money not melted 
down, or cut in Piece, at, or for a lower Rate than the ſame, by its De- 


nomination, doth import, or Was counter feited for, 9 Juch Tag 
ſhall be adjudged guilty of Felony, 


2, Of Felony againſt the King, and the King's Counſeltrs, © Ge. 
4 Black. Com. 
18 By 3 H. 7. ch. 14. It is Felony for any ſworn Servant in the Cheque= 
Hawk. PC. Roll of the King's Houſhold, under the State of a Lord, to make any Con- 
B. 1. P. s. federacy, Compaſſing, Conſpiracy, or Imagination with any Perſon, to de- 
roy or murder the King, or any Lord of this Realm, or any other Perſon, 
ſworn to the King's Council, ar Steward, J. reaſurer, or Comptroller of the 
King's Houſe, being thereof Convitt by twelve of the ſaid Houfheld befere 
the Steward, Treaſurer, and Comptroller, or any two of them. 
3 Iuſt. 38,39. A A Conſpiracy or Imagination by Words only, within the King's 
Ds Houſhold, makes it Felony by this Statute without any Overt-act. 
Red of 14. The Perſon againſt whom the Conſpiracy is form'd muſt be the King, 
Steward's or of the King's Privy Council, except ſuch great Officers as the Steward, 


0 * Treaſurer, and Comptroller of he CAT nel who need not be 


of the Privy Council. 


. By g An. ch. 16. Unlawfull ly 70 attempt to ll: or unloufully to aſſault 
and firike, or wound a Privy Counſellor in the Execution of hrs Office, is 
Pelony without Benefit of Clergy. - 


.£ BW 


1 


5 3 Felony of Solaherg 200 Mariners: „ . 
c 5 46. By 7 H. 7. CH. 1. and 2 & 3 Ed. 6. ch. 2, [tis Dd without 3 
4 Black, Com. of Clergy, for any Soldier, not being a IT; to leave the King's Service 


101. without Licence. 3 
92 Juſt. By 3 Ja. 1. ch. 4. Ir is Felony to go out of the Realm 70 r any 


foreign Prince or State, without taking the Oaths of Allegiance before De- 
To, parture. [See for the new. Oaths, 1 E. 1. St. 2. ch. 1 3. 

See Ibid. And if any Gentleman, or Perſon of bigher Degree, or any Perſon who | 
hath borne any Office in Camp or Army, ſhall go out of the Realm to ſerve 
ſuch foreign Prince or State, without being bound with two Sureties in a 

Bond, not to be reconciled to the See of Rome, and not to enter into any 
Conſpiracy againſt the King, he ſhall be adjudged a Felon. 
By 9 Geo. 2. ch. 30. F any Perſon enlilts or enters himſelf, or procures = 

any Subject to enliſt or enter himſelf, or hires or retains any Perſon being 4 
a Subject of his Majefly, with an Intent to cauſe ſuch Perſon to enliſt or 23 

enter himſelf, or procures any. fuch Perſon to go beyond Sea, or embark, 

with an Intent and in order to be enliſted to ſerve any foreign Prince, 

State, or Potentate, as a Soldier, without Licence firſt obtained under bis 
Majeſty's Sign Manual, ſuch Offender ſhall ſuffer as a Pelon without Be- 

nefit of Clergy. But if che Perſon ſo enliſted, enticed, or inveigled, ſhall, 

within fourteen Days, diſcover the Perſon who ſo enki ed or enticed him, ſo 
as that he may be apprehended. and condbicted, the Party enliſ ed or enticed 

ſhall be indemnified from the Penalties in this AB. r _ 

By 29 Geo. 2. ch. 17. F any Subjeet ſhall agree 70 g beyond. Sea, 5 

or embark with an Intent to enliſt in any foreign Service, tho” no enli fling 

Money be paid, or if any Perſon hire- or procure any Suljee, tho no eng 

LY Money be attually paid, to agree, fo 80 beyontl Sea, or embark without 


2 Licence; 


tl 6 os 
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Licence; and if any Subject ſball accept of any military Comm ſion, or 
otherwiſe enter into the military Service of the French King, as 4 Com- 
miſſion or non Commiſſioned Officer, without Licence, or being an Officer, 
or private Soldier, then in ſuch Service, without Licence, and not re- 
turning and taking the Oaths within the Time limited by this Act, ſhall 
ſuffer Death as a Felon, without Benefit of Clergy.) SAS 
Offences againſi theſe Acts committed out of the Kingdom may. be 
laid to be committed, and may be tried in any County in England. 
A By 39 El. ch. 17. Soldiers and Mariners wandering without a J. eſe 
4 timonial, or idle Perſons which wander as Soldier and Mariners with a for- 
3 ged Teſtimomal, ſhall ſuffer as in caſe of Felony without Clergy, - 
_ [By 22 & 23 Car. 2. ch. 11. Mariners laying violent Hands on their 
Commander, to hinder him from defending his Ship and Goods againſt Pi- 
rates, ſhall ſuffer Death as Felons without Clergy, See of Piracy; and 
alſo of Felonies concerning Ships, poft.], 


i 


See the Offences which are made capital in Soldiers, Ind the Puniſh- 
ments they are liable to in the Act for preventing Mutiny and Deſer- 
tion, which is annually paſſed ; and 22G. 2. ch. 33. for explaining, 


amending, and reducing into one Act, the Laws relating to the Govern- 


ment of the King's ths 5 and: Forces by:Sead il) an amiga ann os 
See 1 Geo, 1 Sf. 2. ch. 47. For the Puniſhment of Soldiers that, are 
of the popiſh Religion; and the Puniſhment for ſeducing Soldiers to 


deſert. 5 


4. Of Felony by embezzling the King's Armour, WWW. 
5 By 31 El. ch. 4. F any Perſon having the Charge or Custody of the. 
= King's Armour, Ordnance, Munition, Shot, Powder, or Habiliments of 
L War, or of any Viftuals provided for Soldiers or Mariners, ſball for Lucre 
wilfully embezzle the ſame to the Value of twenty Shillmgs (tho! at ſeveral 
Times) he ſhall be adjudged guilty of Felony, And by 22 Car. 2. ch. 5. 
without Benefit of Clergy, as to naval Stores, [See 9g & 10 W. 3. cb. 41. 
and 1 Geo, 1. St. 2, ch. 25. To preſerye the Stores belonging to the 


Navy. See alſo of Forfeiture, B. 4. ch. 5. polt.] 


1 


5. Of Felony relating to popiſh z„ wal wala, Nee. 
By 27 El. ch. 2. Whoſoever ſhall willingly rereive, relieve, aid, or © Hack: Coin? 
maintain any Jeſuit, Seminary, on other popiſh Prieſt, being at Liberty or 56, 87, 115. 
out of Hold, knowing him to be ſuch, is guilty of Felony without the Benefit 3 2 
/ Clergy, „ Ie . FFF 
. . ch. 2. F ſuch popiſh Recuſant, as is mentioned in the Sta- 
tute, departs not the Realm within the Time limited, if be does not 
conform himſelf within three Months, as the | Statute requires, or , he 
returns without the King's Licence, he ſhall be adjudged a Felon without | 
Clergy. 5 „„ 3 


6. Of Felony by .. ae n WEE 
1 4 Black. Com. 
By 1 Geo. 1, ch. 5. F any Perſons to the Number of twelve, of \mere, 142, 143,14. 


being unlawfully, riotouſly, and tumultuoufly aſſembled together, to the Diſ- LL 3 * 


turbance of the publick Peace, (being required by any Juſtice of. Pete; She- tit. Riot, Rout, 
riff of the County, Under-Sberiff, Head Officer of any City or Nun c & 
; Proclamation made in the Ning s 


forate, where ſuch Aſſembly ſhall be, 7 mad 
Name, in the Form by the Act directed, immediately to diſperſe themſelves). 


Wall afterwards unlawfully riotoufly, and tumultuouſly continue together ” : 
| | — | | e 
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the Space of an Hour after ſuch Proclamation, they ſhall be aqqudged Felons 
without Clergy. And if any Perſons'with Force and Arms fall wilfully 


and knowingly oppoſe, obſtruct, or let, hinder, or hurt any Perſon beginning 


or going to make ſuch Proclamation, whereby the ſame ſhall not be made, or 
ſhall continue together, to the Number of twelve, and not diſperſe themſelves 
within one Hour after ſuch Let or Hindrance ſo made, having Knowledge 
thereof, they ſhall be adjudged Felons without Clergy, So if any Perſons 
unlawfully, riotouſiy, and tumuituouſly aſſembled, to the Diſiurbance of the 
publick Peace (altho' under the Number of twelve, and whether any 
Proclamation be made or not) ſhall unlawfully and with Force demolij, 


or pull down, er begin to demoliſh or full down any Church or Chapel, o 


Building for Religious Worfhip, certified and regiſtred according to 1 W. & 


M. Seff. 1. ch. 18. or any Dwelling- Houſe, Barn, Stable, or other Out- 


bouſe, they ſhall be adjudged Felons without Beneft of Clergy. 

1 7. Of Felony in Deſtroying of Turnpikes, and Flocd-Gate. 
F = N By 8 Geo. 2. ch. 20. F any Perſon ſhall either by Day or Night wilfully 

| Juſt, 395 or malicicuſiy pull down, pluck up, throw down, level, or otherwiſe deſtroy, 


any Turnpike-Gate, or any Poſt, Rail, Wall, Chain, Bar, or other Fence, 


ſel up or erected, or hereafter ſo to be, to prevent Paſſengers from paſſing 


by without paying any Toll, laid and directed to be paid by any Act of Par- 


liament wry made, or hereafter to be made for that Purpoſe, or any Houſe 


erected or to be erected for the Uſe of any ſuch Turnpike-Gate, or other 


Fence ; or any Lock, Sluice, Floodgate, or other Works on any Nawvigable 
River erected or to be erected by Authority Parliament, or forcibly reſcue 
any Perſon, being lawfully in Cuſtody of any Officer or other Perſon for 


any of the ſaid Offences ; in any of the ſaid Caſes every Perſon ſo offending, 


being thereof lawfully convicted, ſhall be adjudged guiity of Felony fans 


| Clergy ; not to work Corruption of Blood, Lofs of Dower, or Forfeiture of 


Lands or Goods. [See 1 G. 2. St. 2, ch. 19. and 5 G. 2. ch. 33. for 
leſs Puniſhments for theſe Offences. ] N N 


— 


An 8. Of Felony in not performing Aarantine. 


' 161. 3 Bum, By 26 G. 2. ch. 6. If any Perſon obliged to perform Quarantine- ſhall 
Juſt, 258. refuſe or negle to repair, within convenient Time after Notice, to the 
Lazaret, or other Place appointed, or ſhall eſcape from thence before Qua- 


rantine performed, or if any Perſon ſhall conceal from the Officers of Va- 


rantine, or convey any Letters or Goods from any Ship under Quarantine, or 


from any Lazaret, he ſhall be deemed guilty of Felony awithout Clergy.] 


9. Of Felonies by Breach of Priſin, Eſcape and Reſcous. 


| W Breach of Priſon and Eſcape may be committed by the * Party him- 
130. ſelf; alſo an Eſcape by an Officer and a private Perſon; a Reſcue by a 
Stranger. 1 | N wt r = . 


H. P. c. 3. 1. Of Breach of Priſon and Eſcape by theb Party himſelf. 


8 | Breach of Priſon, for any Cauſe, as Treſpaſs, was Felony at the Com- 


not Felonies, For, | 


2 Infl, 589, By 1 Ed. 2. St. 2. None that breaketh Priſon ſhall have Judgment of 
bbc. Life and Member for breaking of Priſon only, except the Cauſe, for which 
he was taken and impriſon'd, did require p 6 Fudgment, if be had been 


convicted. . 


C. 30. mon Law, But now Breaches of Priſon for Offences not Capital are 


2 
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c A Priſon within this Statute is the Stocks ; the Priſon of a Lord of 8. P. C. 30. 

A 2 Franchiſe ; the Cuſtody of any, that lawfully arreſts; or the Houſe of 4 25 

5 the Conſtable, that lawfully arreſts, or other Perſon, where detained, as 14. P. C. 5; 


— e my - " * 5 1 * 
. 


7575 f he yu, : H. F. C. 107. 
well as the Common Gaol. But if the Priſon is fired without the 2 Iaſt. 590. 


Privity of the Priſoner, he may lawfully break it, to fave himſelf, If a H-. C. 108. 
Gaoler does voluntarily permit a Felon to eſcape, it is Felony in the 
Gaoler, not in the Priſoner : If the Gaoler is Negligent, it is Felony in 
E- the Priſoner, and a Miſdemeanor in the Gaoler. If the Priſon is broke 
is by Strangers without the Priſoner's Procurement, no Felony in the Pri- 
E: ſoner. © To go out of the Priſon, when the Doors are open, is not Fe- rug. 589 
lony, no more than when the Gaoler ſuffers the Priſoner to go at large. 599. © 
For the Statute requires an acfual Breaking with Force and Violence, b y 5 5 — 
the Priſoner himſelf, or others through his Procurement, or at leaſt 8 895 
with his Privity. If he was no way concerned in the breaking, and yet 
eſcapes through the Breach, he can be indicted only for the Eſcape. 
Though he breaks the Priſon by opening a Paſſage to eſcape, yet if he 
does not eſcape, the mere breaking does not amount to Felony. If one 
is committed only for * Suſpicion of Felony, yet if the Felony is done, ; 1 
it is Felony to break the Priſon; otherwiſe if no Felony was done. H. 1 
But if the Offence, for which the Party was committed, appears by 319% 69, 70, 
Matter of Record, as when a Perſon preſent in Court is committed, or? 
the Party is taken by a Capias, it is Felony to break the Priſon, tho 
the Party was innocent, or no Felony done. Whereas it the Sheriff, 
Sc. by the Authority which the Law gives him, arreſts an innocent 
Man, he may reſcue himſelf. So Note a Difference betwixt a Warrant 
ot Record and a Warrant in Law, One muſt be committed by lawful 
Mittimus, elſe the Breach of Priſon is no Felony. * Breach of Priſon 5 
turns into Felony only, though the Priſoner was committed for High . 
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dendo, or by Misfortune, and breaks the Priſon, it is not Felony, oor: Ray 
Thus of Breach of Priſon by the Party himſelf. 5 67. 


If a Perſon Eſcapes * before an Arreſt, he cannot be puniſhed as a Felon, aHP.C. 111, 
But if Flight is found he ſhall forfeit his Goods. Perſons preſent at 271. 
the committing of a Feiony muſt uſe their endeavour to apprehend 1 
Offender; otherwiſe they are to be fined and impriſoned. [See 3 Ed. H. P, C. 89, 
1. ch. 9. 13 Ed. 1. St. 2. ch. 1. Of Hue and Cry. And 3 H. 7. ch. 1 
in caſe a Murderer eſcapes, ifra.] 8 VVV 
[By 6 G. 1. ch. 23. § 6. Pelons ordered for Tranſportation, being af- 
terwards at Large within any Part of Great Britain, without awful Cauſe, 
before the Expiration of the Term for which they were ordered to be tranſ= 
ported, ſhall ſuffer Death as Felons without Benefit of Clergy. 


By Eſcape after an Arreſt, Felony alſo may be committed by the Party. ©? I% 590. : 


2. By an * Officer, there may be a Felony by a voluntary Eſcape, 68. b. C. 32. 
The Puniſhment for a negligent Eſcape is a Fine. But for a voluntary 11% irg. 
Eſcape the Officer is eſteemed to be guilty of the ſame Crime, that the Ste p. 77, 78. 
Perſon permitted to eſcape ſtood committed for, whether for Treaſon or dne. 
Felony. Eſcapes ſuffered by * private Perſons, who have Felons in their : H. b. C. 112, 
Cuſtody, are puniſhed (generally ſpeaking) as Eſcapes ſuffered by — 
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Kely. 45, 77 
18. P. C. zi. 


3. 


2 Inſt. 590. 
Kelly. 77. 
3 Wms. 439, 


Ke 


* 2 Taft. 592. 


[See concerning the Eſcapes of Felons. Ve. 1. cb. 3. 31 Ed. z. ch. 
1% 1 R. z. . 3. 19 K J. cb. 10 | 


3. Felony may be committed by a Stranger, when publick Juſtice is 


1 hindred by al Reſcue, or when a Stranger takes one away by Violence, 
F. e. 31. | | 


that is arreſted for Felony by lawful Authority, A Hindrance to arreſt 
one that hath committed a Felony, is a Mifdemeanor only. * But if the 
Party is arreſted, and then reſcued, if the Arreſt was for Felony, the 
| Reſcuer is a Felon ; if for Treaſon, a Traitor, becauſe they are all Prin- 
cipals. If for Treſpaſs, &c. the Reſcuer is fineable. 
k There muſt be a Felony really done, and a lawful C 
ment. | | 


By 9 Geo. 1. ch. 28. I is Felony knowingly and w:ifully to oppoſe ſert= 


ommit- 


HI. P. C. 116. ing or executing any Proceſs, or Rule, or Order of Court, or any Warrant 


of a Juſtice in the Mint, or to abuſe any Perſon ſerving or fir having 
ſerved the ſame, whereby ſuch Perſon ſhall receive any Damage or bodily 
Hurt; or to make reſcue, or conceal a Priſoner there: And to join in any 
Riot or Tumult there, or oppoſe the Execution of Proceſs there in a Diſ- 
guiſe is Felony withcut Clergy. F 

By 11 Geo. 1. ch. 22. 1t 1s Felony for three or more in any Place within 
the Bills of Mortality, which hath been preſented ly the Grand Jury at 
the County Seſſions, as a Place where Perſons unlawfully afſemble and aſſo- 


_ crate for the ſheltering themſelves from their Debts, to oppoſe ſerving any 


Writ, Rule, or Order of Court, or legal Proceſs, end aſault the Perſon ſerv- 
ing, whereby be ſhall receive bodily Hurt; or for any Perſon to oppoſe an 
Officer of Juſtice, or his Aſſiſtants, in the Execution of any Writ or legal 
Proceſs, or to reſcue or conceal a Priſoner taken there. 0 | 

[By 6G. 1. ch. 23. § 5. 1 is Felony without Benefit of Clergy to reſcue 
an Offender, condemned to be tranſperted, out of the Hands of thoſe who 
have contracted to tranſport bim. | 5 5 
By 16 Geo. 2. ch. 31. F any Perſon be aſſibing to any Priſoner to at- 
tempt to make bis Eſcape from any Gaol, or convey, or cauſe to be conveyed, 
into any Gaol, any Vigor or other Diſguiſe, or any Inſirument or Arms, to 
facilitate the Eſcape of Priſoners, and deliver, or cauſe the ſame to be de- 
livered, to any Prifoner in ſuch Gaol, or to any other Perſon for the Uje of 
ſuch Priſoner, without the Privity. of the Gazler, although no Eſcape be 
actually made, fuch Priſoner being then attainted or convicted of Freaſon 
or Felony (except Petty Larceny) or lawfully committed or detained for 
Treaſon or Felony (except Petty Larceny) expreſſed in the Warrant ; he is 
guilty of Felony, and to be tranſperted for ſeven Years. 
er's Offence was Petty Larceny, or a teſſer Crime, or he was in Gaol jor 
Debt, amounting to 1001. it is a Miſdemeanor, and liable to 4 Fine and 
Impriſonment, me 5 3 
T0 affilt any Prifoner to attempt to make his Eſcape from the Cuſtody of 
any Conſtable, or other Perſon who has the lawful Charge of ſuch Priſoner, 
in order to carry bim to Gaol, by Virtue of a Warrant of Commitment fer 
Treaſon or Felony (except Petty Larceny) expreſſed in ſuch Warrant ; and 
to aid any Felon to attempt to make his Eſcape from on Board any Boat or 
Veſſel, carrying Felons for Tranſportation, or from the Contractor for their 


Tranſportation, or any other Perſon to whom ſuch Felons ſhall be lawfully 
delivered for Tranſportation, is Felony, and Tra 


ſportation for ſeven 
Tears, «. | 
Proſecution to be within a Year after the Offence. 


Re- 


But if the Pri ſon- 


We 
3&4 


8 
= 


* * — IP © * 4 

RWG e . 

DT ˙· UU © as _ r 8. 

r 8 S a : 
5 - WE N EE FR * 5 11 © 4 8 


4 * 1 
F Ro 
i 2 OR r 
. . 2 ; 
. UN Er EE) 


3 6 6 
ä 
3 e os DCE 
e N 


— 
N 


* — 


1 hy: en 
* ek 
nh 


* 
A Dy 
WE Eo 


r Rc 
3 ed "SOROS FN AJAY 
A R 
TO, * 8 N 6 DT 
'- Spa no 2 Tx * * 


— 


CHAP. IJ. Laws of England. 


Returning from Tranſportation puniſhable as in caſe of other Felons 


tranſported. © vs too kgs ode | 5 

[By 25 Geo. 2. ch, 37. § 9. Any Perſon who ſhall reſcue, or attempt 
to reſcue, or ſet at Liberty out of Priſon, any Perſon committed for, or 
found guilty of Murder, or reſcue, or attempt. to reſcue, any Perſon con- 
vifted of Murder, going to, or during Execution, ſhall ſuffer Death as a 
Felon, without Benefit of Clergy. And any Perſon by Force reſcuing, or 
attempting to reſcue, the Body of ſuch Murderer, after Execution, out of the 
Cuſtody, of the Sheriff or his Officers, or from the Surgeons Company, or from 


the Houſe of any Surgeon, where the ſame ſhall be depofited purſuont to this 


AF, ſhall be deemed guilty of Felony, and tranſported for ſeven Years. 

By ri G. 2. ch. 26. $'2.- 24 G. 2: ch. 48. 4-28: Tumultuuſly 
aſſembling to the Number of fv? or more, to reſcue any Offender againſt 
any Acts relating to ſpirituous Liquors, or to aſſault any Perſon informing 
again/t ſuch Offender, is Felony, and Tra nſportation for ę ven Years.) 


10. [Of Felony relating to the Revenue and TW: 


By 8 Geo. f. ch. 18. & 6. Perſons knowingly and willingly paſſing 
awith foreign Goods, landed without Entry, within twenty Miles of the 


Coaſt, being more than five in Number, or being armed or diſguiſed, or 
ab ſhall forcibly refit the Officers of the Cuſtoms or Exciſ? in ſeizing, 
run Goods, (hall be guilty of Felony, and tranſported for ſeven Years, 
© OE 8 . 


By g Geo. 2. ch. 35. 13. Perſons, being two or more in Company, 


with one or more Horſes, or with any Carriage, whereon there ſhall be 


laden more than fix Pounds of Tea, or more than five Gallons of ſpirituous 


Liquors, not having paid the Duties, and not having a Permit, or any 
other foreign Goods of above thirty Pounds Value, landed without Entry 
and Payment of Duties, and being armed or diſguiſed, or forcibly re- 
ſiting any Officer of the Cuſtoms or Exciſe in the Execution of his Office ; 


4 Black. Com 


paſſing within fie Miles from the Coaſt, or from any navigable River, 


ſhall be deemed Runners of foreign Goods within the Meaning of 8 G. 1. 


and ſhall be guilty of Felony, and tranſported for ſeven Years. The Prof 


of the Entry and Payment of Duties to he on the Perſons found with the 


Goods 5 
By 18 G. 2. ch. 23. A Perſons who, before the firſt of May, 1745, 
h ve incurred any Penalty for running Goods are indemnified, But if 


any Perſon, having been guilty of any ſuch Offence for which be is li- 


able to be tranſported, ſhall take the Benefit of this AF, and afterwards 


commit any the like Offence,. be ſhall ſuffer as a Felon, without Benefit of 


Clergy. | rn | 3 
And by 19 G. 2. ch. 34. F any Perſons, to the Number of three er 
more, armed with Fire Arms or other offenſive Weapons, ſball be ajjembled, 


in order to aſſiſt in the illegal Exportation of Wool or other Goods probi- 


bit-d to be exported, or in the carrying of Wool or ether ſuch Goods in 
order to ſuch Exportation, or in running any probibited er uncuflomed 
Goods, or Goods liable to pay Duties which have not been paid, or ſecured, 
er in re-lauding Goods ſhipped upon Debenture or Certificate, or in reſcuing 


the ſame after Seigure, or in reſcuing any Perſon apprehended for any © 


Offence made Felony by any Act relating to the Cuſtoms or Exciſe, or iu 
preventing his being apprebended ; or if any Perf ſhall have his Face 


blacked, or wear any Diſguiſe when paſſing with ſucid Goods, or "ſhall forcibly 


binder or afſaul* ary Officer in the ſetzing ſuch Goods, or naim, or dau— 
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r wound any Officer attempting !o go. on FRY any. 7 el, or. . egg at, 


maim, or dangerouſly wound him when on Board, and in the due Execution of 
his Office ; he ſhall be guilty of” Felony without Benefit of Clergy. . . 

And Perſons charged with ſuch Offences, by Information- on Oath before 
one Juſtice, certified to a Secretary of State, who ſhall not ſurrender within 


forty Days after a Publication, in.two ſuc ve Gazettes, of his Majeſiy's 


Order in Council, and Proclamation thereof. purſuant to the AF, or. who 
ſhall eſcape after fuch Surrender, „ ſhall be attainted of Felony without Benefit 
of Clerg | 

8 And ir any Perſon, aft the Time PYRO for Surrender, aal knows 
ingly barbour ſuch Offender, be ſhall, if convicted within one Year, be ad- 
judged guilty of Felony, and tranſported for ſeven Years. 

And Offences relating to the Culloms or Exciſe, made Felony by any Ae, 


may be tried in any County; but the Attainder on this Act ſhall work no 
Corruption of Blood, Loſs of Dower, or Forfeiture of Lands. 


[See 6 G. 1. ch. 21. and ꝙ G. 2. ch. 35. Whereby it is made Tranſ- 
portation fer ſeven Years to forcibly hinder, wound, or beat, in the Execu- 
tion of his Office, any Officer of the Cuſtoms, by any Perſons armed, and tu- 


 multuouſly aſſembled, to the Number of eight, or any Officer of FO or, 


Exciſe being on Beard any Ship, | 
By 4 Geo. 1. ch. 11. Perſons FFT OP for exporting Wool, or maol. | 
Fells [or by 12 G. 2. ch. 21. for aiding and abetting therein]. refu Ang to 


plead, Judgment ſhall be entered againſt them by Default; and if they do 


not pay the Sum recovered againſt them within three Months after Jacg- 


ment, they ſhall be tranſported as Felons for ſeven Years. 


[By 12 G. 2. ch. 21. § 26. 1 rs Felony and J. ranſportation for frogs 
Years, to oppoſe Officers ſeizing Wool, &c. 


12 G.1, ch. 34. $ 7. Willfully and maliciouſiy to deſtroy any Serges 


or Woollen Goods in the Loom, or on the Rack, or any Rack an which the : 


ſame are banged in order to dry, or break or deftray any Tools uſed in the 
making ſuch Serges or Goods, without the Conſent of the Owner, zs Felony 
without Clergy. 
And this Act is declared to 3 to Combers of Jer ey 5 Wool, and 40 
Framework-knitters, and Weavers, or Makers of Stockings. | 

[See more of this Act at the End of Title Pelonies againſt the Body ; . 
and alſo of Title Burglary, poſt.] 
See 9 Geo. 3. ch. 30. Whereby for the Puniſhment of Perſons guilty of 
ſtealing or embezzling his Majeſty's naval Stores; or of Forgery or Per- 


Jury in relation to Seamens Wages, it is made Felony without the Benefit 


of Clergy, for any one to utter or publiſh as true any falſe, forged, or coun- 
terfeited Letter of Attorney, Bill, Ticket, Certificate, Aſſignment, laſt Will, 
or any other Power or Authority ahatſrever, in order to receive any M. ages, 
Pay, or other Allowances of Money, or Prize-Money, due or ſuppoſed to be 
due to any Officer or Seaman or other Perſon, who has really ſerved or was 
| ſuppoſed to have ſerved on Board of any Ship or Veſſel of his Majeſty, his 
Heirs or Succeſſors, with intent to defraud any Perſon, knowing the ſame to 
be falſe, forged or counterfeited. 


2. « Private Felonies are thoſe that are immediately hurtful to parti- 
cular Perſons; tho' theſe too are againſt the King, his Crown and Dig- 
nity. Theſe private Felonies, more immediately againſt the inferior 
Members of the Commonwealth, are ſuch as are committed, 1. Againſt 
the Life of a Subject. 2. Againſt his Body, without taking away his 
| Life. 
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Life. 3. Againſt h his PF 4. Againſt his Habitation, and, 3. There 
are ſome private Felonies made Capital by Statutes, which more imme- 
diately do concern the Subject. 


1. Of private Felonies which are aal FE Lite of the Subject. 

The Life of a Subject may be deſtroyed ſeveral Ways; as, 1. By Mur- 
der. 2. By Manſlaughter, 3. By Chancemedley, 4. By Neceſſity. g 

Murder and Manſlaughter are properly Felonies; but in all the Inſtances 
before mentioned one may be arraigned for Felmy and Murder, 

1. Murder (Murdrum, Sax, Morarue) may be — upon ane 4 Black. Com. 
ſe 5 or upon another. =. Foſter 

Murder of one's ſelf may be committed, when one kills himſelf by res 9997 che 


ban poiſoning, drowning, ſtabbing, &c. with Deliberation and a 2 Burn Juſt. 
direct Purpoſe. In this Caſe one is termed Felo de fe. But the Perſon mY 155 0 
that commits this Felony, muſt be of the Age of Diſcretion and Compos 3 Int. 1 | 
Mentis. Therefore, if an Infant under the Age of fourteen Years, or a = P. C. 28, 
Lunatick during his Lunacy, or one diſtracted by Force of a Diſeaſe, 59 Bade: 
or an Idiot, kills himſelf, it is not Felony. If one, during the Time p. 342. 
that he is Non Compos Mentis, giveth himfelf a mortal Wound, whereof, Key. 121. 
when he recovereth his Memory, he dieth, he is not Felo de ; for at” 
the Time of the Stroke, he was not Combos Mentis 2 In ſome Caſes « , 1,8. 54. 
he who maliciouſly attempts to kill another, and in Purſuance 'of ſuch Date. ch 145. 
an Attempt unwillingly kills himſelf, is a Felo de ſe. As when one P 34+ 
haſtening to kill another, falleth upon his Weapon, which he held up in 
hi: own Defence. [2z.] But as in other F'clonies, Death muſt enſue »; H. H. p c. 
within a Zear and a Day after the Stroke, 4153. contra, 
2. Murder committed upon © ansther is when a Man of ſound Mind 1 5 
and Memory, and of the Age of Diſcretion unlawfully killeth any rea- H. P. C. 43. 


ſonable Creature in Being, under the King's Peace within any County, Palt. ch. 145. 


with Malice forethought, either expreſs or implied, ſo as the Party i 


wounded or hurt dies of the Wound or Hurt within a Mer and a 
Day. a The Killing may be by a Weapon, Poiſon, Cruſhing, Bruiſ- F 2 48. 
ing, Smothering, Suffocating, Strangling, Drowning, Burning, Purying, Cromp. La 
Famiſhing, Throwing down, Inciting a Dog, Bear, Sc. to bite or hurt, 2 Ld. Ray. 
whereby Death enſue: b, and by laying a ſick Man in the Cold! in n the open 583. 
Air, againſt his Will, by Reaſon whereof he dieth. | 
But to explain this Definition of the Murder of another. 
© One under the Age of Diſcretion, or one Non Compos Mentis, cannot 5, 
by © guilty of the Murder of another. But if it appears by Circumſtances, ” P. C 43, 
3 the Infant's hiding the Body, or the like, that he could diginguiſh:! e 
t 12 Nature of the Act, it is Felony. If one that is drunk kills a Man, it 195. 
is Murder, & og 505 
It muſt be a Killing ſome * reaſonable Creature, Man or ado. Sub- B. P. C 53. 
Js ek or Alien; whether attainted of Treaſon or Felony, Premunire, or See p.1t. 


3 
not, Chriſtian or Heathen, And the reaſonable Creature muſt be born ue. 


Exod. 21, v. 
alive. 22, 23. 
It 2zuſt be within ſome e County. For if it is done out of the Realm, £3 Figs 48. 
it cannot be determined by the Common Law but muſt be heard and geber See 8 . 
a before the Lord FER Conſtable and Marſhal. $8, 9, 19. 
| Fay 
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Þ AHajaus oft delictum ſeipſum eccidere, quam alium. 3 Inſt. 54. 
e Malitia ſupplet ætatem. S. P. C. 16. b. | SET 
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30 An Inſtitute of the 


. 3 Init. 62. doing Miſchief to another; ſo that Hatred and Malice differ. He that 
3G. 141, doth a cruel and voluntary Act, whereby Death enſueth, doth. it of Ma- 


8. U 
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But by 2 Geo. 2. ch. 21. Tf a Stroke or Poiſon 1s given at Sea, or 
any where out of England, and the Party ate thereof within England; or if 
the Stroke or Poiſon be given in England, and the Parly die thereof" af Sea, 
or in any Place out of England, the Principal or Acceſſary in ſuch Murder 


OY 
2 


may be indicted and tried in the County where the Death,” Stroke, or Poiſon- 


ing happened, as if both the Death, and the Stroke, or the Poiſoning, had 
been in that , OR TR Ss IEC: ST 
b > laſt. 42. It muſt be with Malice forethought, h Malice is a formed Defign of 


21d, Ray, lice prepens'd and forethought.in the Eſteem of the Law, though he doth 
F487. it of a ſudden. Therefore Malice is expreſſed by the Party, or implied 
"CO by the Law, 1. | Expreſs Malice is when the Killing is with Malice 
i 3 Inſt. 51. prepens'd or forethought ; with a ſedate Mind and formed Deſign to 
H. P. C. 47, wound, poiſon, or to do ſome perſonal Injury to him that is kill'd, the 
Mo Malice continuing until the mortal Wound or Hurt is given. This 
Malice may be in the Principal that doth the Act, or in the Principal 
aiding and abetting; and in the Acceſſory before the Fact, When a 


Kely. 64, 65, ter wards dieth thereof, he is guilty of Murder by expreſs Malice, tho' 
127,133. 134. he did not deſign to kill him; but where a Maſter beats his Servant, or 
Schoolmaſter his Scholar, or Parent his Child, with ſuch. Things as are 
uſual and fit for Correction, in ſuch a Manner as that it appears he only 
meant to chaſtiſe him, it is Manſlaughter only. -If one executes his 
Revenge upon a ſudden Provocation in ſuch a cruel Manner, with a 
dangerous Weapon, as ſhews a malicious and deliberate Intent to do Miſ- 


chief, and Death enſues, it is expreſs Malice from the Nature of the 
b 3 Inſt. 56, Fact, and Murder. b If two or more come together to do an unlawful 


rag rn AR, as to beat a Man, to commit a Riot, to rob a Park, &r. and one 
h. 145. 


p. 347. of them kills a Man, this is Murder in all of that Party that are preſent, 
H. P. C. 31, aiding or afliſting, or that were ready to aid and aſſiſt, tho' but Lookers 
Ky, 82,116, On. Other wiſe of them that come by chance. It is certain, that where 
117, 127. the principal Intent was to commit another Felony, and a Killing hap- 
pens in purſuance of that unlawful Purpoſe, all are guilty of Murder; 
for all will be ſaid to intend the Murder. And ſuch Perſons are ſaid to 


be preſent that are in the ſame Houſe, tho' in another Room, or in the 


ſame Park, tho' at Half a Mile Diſtance, or out of View. And ſo it 


is when Death happens, where ſeveral Perſons intend only a Breach of 


I. P. C. 48. the Peace, and to reſiſt all Oppoſers. If A. upon a Quarrel with B. 
tells him that he will not ſtrike him, but that he will give him a 


Pot of Ale to ſtrike him, and thereupon B. ſtrikes, and A. kills 


« Kely. 55. bim, he is guilty of Murder; for this was only to cover his miſ- 


56, 61, 65, chievous Intention. 4 If upon a ſudden Quarrel one being provoked by 
132, 13'* bare Words or Geſtures makes a Puſh at another with a Sword, before 
the other's Sword is drawn, and thereupon a Fight enſues, and he who 


made the Aſſault kills the other, he is guilty of Murder; becauſe he 


ſhew'd at firſt, that he intended to kill him. But if he had made no 
Paſs at him, till his Sword was drawn, and till he was upon his Guard, 


An and then fights with him and kills him, he is guilty of Manſlaughter 


o Rep 81. only. e Sometimes the Malice, intended to one, makes the accidental 
H. P, C. 50. | — — | | 


e In criminalibus ſufficit generalis malitia intentionis cum Fado paris gradus. Bacon 65. 


Perſon in cold Blood, maliciouſly, unlawfully, and deliberately 2 beats 
another, or doth other corporal Damage, in ſuch a Manner that he af- 


Death 
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9 Laws of England. wa = 247 


CHAP. 1 0 


Death of another to be Murder. As A. having Malice to B. ſtrikes at 
him, and miſſeth him, and kills C. this is Murder in A. If one lays 
Poiſon to kill B. and C. takes it and dies, this is Murder in him that 
laid the Poiſon. If one reſolves to kill the next Man he meets, and does 
kill him, it is Murder, tho' he knew him not; for it is Malice againſt 
all Mankind. In the Caſe of Duelling, it is agreed, that where two H. P. C. 47 
Perſons meet and fight in cold Blood upon a precedent Quarrel, or at 48, 49 
ſuch a Day after the Quarrel, in which it may be preſumed the Blood W 
was cool'd, and one killeth the other, he is guilty of Murder; tho' he 
had often declin'd to meet him. - 5 For where a Man is killed, the Law es Kely. 27. 
will not preſume that it was upon a ſudden Quarrel, unleſs it is proved 2 Ld. Ray. 
ſo to be; therefore if A. kills B. and no ſudden Quarrel appears, it is “ 
Murder; for; it lies upon the Party indicted to prove the ſudden Quarrel. 
If A. challenges B. and B. refuſes to meet him, but tells A. that he 
ſhall go the next Day to ſuch a Town about Buſineſs, and then A. meets 
B. on the Road the next Day, and aſſaults him, whereupon they fight, 
and B. kills A. he is guilty of Manſlaughter only. If A. challenges B. 
and B. refuſes to meet him, but tells him that he always wears a Sword, 
and ſhall be always ready to defend himſelf, and then A. meets him and 
attacks bim, and A. is kill'd, B. is not guilty of Murder, nor of Man- 
laughter, if the Killing was neceſſary in his own Defence. In Duell- 
ing, not only the Principal who actually kills the other, but alſo the Se- 
conds are guilty of Murder, whether they fought or not. And the Se- 
conds of the Perſon kill'd are equally guilty, by Reaſon of the En- H. P. C. 51, 
couragement which they gave their Principals, by joining with them. 1 Bo 
[24 | [See 9 An. ch. 14. where any Perſon aſſaults and challenges ano- y H. F. C. 5. 
ther to fight for Money won at Play.] Theſe are Inſtances of expreſs Kely. 111, 
Malice, b becauſe the Acts are cruel, and unlawful, and deliberate, or in „fag.“ th, 
8 e z lnſt. 5, 52. 
Purſuance of an unlawful Act, tending immediately, or by neceſſary 9 Rep. 67. 
Conſequence, to the Hurt of another. 2. But there is alſo a Malice Key. 69,128, 
zmplied by the Law, where it is not expreſſed in the Nature of the Act. CY : 
This may be in three Caſes, In reſpect of the e Manner of Killing; as See of Man- 
by Poiſoning. [See 1 Ed. 6. ch. 12.] or when one killeth another with- . 
out any Provocation, or upon a flight Provocation. No Affront by bare of 3 Inſt. 5 2. 
Words or Geſtures is ſufficient Provocation. d In reſpect of the Perſon 9 Rep. 40,41: 
killed ; as if a Conſtable or Watchman is kill'd doing his Duty, or any 1 
other that comes in aid of the King's Officer, while he is executing his Contr. 
Office, tho' the Killer knew them not to be ſuch Perſons, yet it is 18 
Murder. Others contend, that he ought to have Notice from them, 6. 


£ 
a 
* 
7 
* 
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Po 


F that they come to keep the Peace, Fe. If a Bailiff is executing a law- 2 Co. 279, 
= ful Warrant, and is kill'd, here Malice will be implied, tho' the Bailiff; Cie 163 
Es. 4 > 


arreſts on a Sunday [A. Since 29 Car. 2. cb. 7.] or tho' he ſhews not 535. 
his Warrant, where it may be demanded, and tho' the Proceſs is erro- 2 Ld. Ray. 
neous. * But if the Bailiff do that which is unwarrantable, (as if he 1 4 11 5 5 
breaks open an Houle to arreſt in civil Cafes, either by Night or Day) 438,446,460. 
and is flain, Malice ſhall not be implied to make it Murder. So it is ! H-H.P.C. 
where the Bailiff hath no Authority at all. In reſpect of the Perſon ? 11 
Killing; as if one aſſaults another to rob him, and in Reſiſtance kills him; 9 Rep. 67,68. 
it a Priſoner by Dureſs of the Gaoler comes to an untimely End; 1 145. 
one is executed by Command of a Judge who hath no Juriſdiction in 11 b. C. 46. 
the Cauſe; if Execution is not by a lawful Officer; or if the Sheriff, 2 Ld. Ray. 
when he ought to hang the Party attainted, does burn or behead him; J. 882. 

| | | | | Ber 
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7 per tat. but that Murder is upon Malice forethought, expreſs, or implied; and 
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4Black. Con. 2. Of Manſlaughter. M 1 tos. nnd gest bes, 20910 


20Cro. 296. or afterwards upon other Diſcourſe, whereby the Heat of the Blood 


eee ef De Boom M1. 


e kf 0 Officer authorized «to «wlip,” does it with ſach e Rigour, that 
by Means thereof the! Offender: dieth; in all theſt Cafes! tlie Lavi 
doth imply Malice. „ N the Statute of Stabbing! f. Fa.. aß. = 

oft. 1 1 bib ol 16d! Um 16 babe 56: Her ii dio biin hs 
2 Ir is ſald iti the Definition'of Murder, that the Dying muſt be 
13 afl. 5. thin a ? Year and a Day after the Sttoke, Woohd, or Poiſon given. 
5 Rep. 1. For if one that is wounded or poifoned dies after that Times. the Law 
H. P. O. 55. preſumes he died a natural Death.. So it is in caſe of a Fe de fe. The 
: Kely, 26, Whole Day on which the Hurt was done, ſhall be reckoned the firſt a 
is no Excuſe where another is wounded, 2if the Party dies thro“ his own 
Negligence or diſorderly Livings for the TWoudde were . Feen 
Cauſe of the Death which enſu er. 0 50) 
By 3 H. 7. ch. 1. When one is lain in the Deyulues nd theuMarater 
eſcapes untaken, the Torn ſbip that fuffert'it, ſhall be ge ons . 2 
roner ſhall inquire thereof upon the'View of the dead: Body. 
The Town ſhall: be nen if rc Mars kills ahother in his« own 
b 2 Inft. 313. Defence, and eſcapes, 31902 1101 Bas Oggnotk ot vit 
e3 Int 53. If a Murder 18 eben kite in abe Huy: üb (rot in the Night) 
nE. 5. in a Town not incloſed, and the | Marderer eſcapes, the 'Town- 
5 ſhip ſhall be amerced. But if jt is ineloſed, whether the Murder is 
5 Ae by Night or Day, the Townfhip ſhall be amerced, if the 
Offerider eſcapes. For the Gates ought to be ſnut from un- ſet ain Sun- 
rising. See 13 Ed. 1. ch. 1. and of Hue and Cry under Rabbery, pol.] 
Hauk P C. By 21 Ja. 1. ch. 25. F any Moman be delivered of any Tae f ler Both, 
B. 2. p. 433. Male or Female, which being bonn alive, ſbould by Ch be Baſtard, 
x Inſt, 217. b. and ſbe endeaucur privately, eithen hy Drotbging, or-fecret Burying there, 
or any otherways, either by herſelf, or the Procuring of others, f5' to Con- 
ceal the Death thereof, as that it may not come to light whether if Were 
born alive or not, but be concealed, ſhe ſhall ſuffer Death, as in Caſe” of . 
Murder, eee fre c can Pow op! one wan at _ that _— Cn was | 4 
born dead. | . 
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aut. 21/ b. Manſlavghter is the Killing of unbihor iber Malice, in a u pre 
3 Inſt. 55. Heat on a ſudden Quarel, upon a juſt Provocation, or in the Commiſſion of 
Peter 43% a voluntary and unlawful Af, without any deliberate' Intention of doin 
2. ch. 5,6, Miſchief. There is no Difference betwixt Murder and Manſlaughter, 
at. Hodlede Manflaughter upon a ſudden Occaſion, or without an ill Intent. n 
fore in Manſlaughter there can be no Acceſſories before the Fact. 

e Crowpt. 3, It muſt be upon a e ſudden Quarrel, where the Party guilty did not 


5 appear to be Maſter of his Temper, by talking calmly upon the Quarrel, 


might be preſum'd to be cool'd. Therefore where two meet together, 
and ſtriving for the Wall, one kills the other, this is Manſlaughter. 
23 Ik 51, „And ſo it is if they had upon a ſadden Occaſion gone into the 
H P. C. 56, Field and fought, and the one had kill'd the other. For all is one con- 
883 5 tinued Act of Paſſion upon the firſt ſudden Occaſion. If two fall out 


NN — . 


Un Delinguens, per iram provacatus, puniri debet mitius. 2 Inſt. 55. 
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on a ſuddem and fight, and one breaks his Sword, and a Stranger ſtandin 

by, lends him-another, and he kills therewith, Manſlaughter in both. 

Or it muſt be upon a %, Provecation.. But when it appears that one 

hath kill'd another, it ſhall be intended at firſt that he did it * malici- & Key. 2). 
viſly, unleſs he can prove that he did it upon a juſt Provocation. No 2 Id. Ray. 
Breach of 4 Min's Word, or Treſpaſs either on Lands or Goods, no Af. 9 
B77 | N ie ; a4 | 5 130, 
front by Words or Geſtures will excuſe the Killing of another, from the 131, 132.134. 
Giilt of Murder, or be thought a juſt Provocation. But if upon ill zKay. 55, 65. 
Words (as giving the Lie, or calling another Son of a Whore) both the | 
Parties ſuddenly fight, and one kills the other, this is but Manſlaughter, 
For it is a Combat betwixt two upon a ſudden Heat. Juſt Provocations 
may be in the following, Manner. d As if one upon angry Words ſhall , 
aſſault” another, as by pulling him by the Noſe, or filliping upon his 
Forehead, and he that, is fo aſſaulted, ſhall draw his Sword, and im- 
mediately kill the other, this is only Manſlaughter, For the Peace was 
broke by the Perſon kill'd, and an Indignity was offered to the Slayer, 
ſo that he might reaſonably apprebend that there might be ſome further 


kely. 135. : 


Deſign upon him. ©If a Man's Friend is aſſaulted by another or en- e Ploud. 101. 
gaged in a Quarrel that comes to Blows, and one in the Vindication of 1 Boy: by. -; 
his Friend ſhall on a ſudden take up a miſchievous Inflrument, and kill the oy 425 1 
Enemy of his Friend, that is but Manſlaughter. So it is if a Man ſees ano- 137. 
ther injurioufly reſtrained of his Liberty, and out of Compaſſion comes to: £4: Ray. 
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his Reſcue, and kills any of thoſe that fo injuriouſly.reſtrained him, that is ; 
Manſlaughter. Again, when a Man 1s taken in * Adultery with ano- « ; Ventr. 4 
ther's Wife, and the Huſhand preſently kills the Adulterer, this is a juſt 158. > 
Provecation, and makes it Manſlaughter, For here was the higheſt In- =: 212 “ 
valion of Property, oo oo v | Keiy. 137. 


„„The unlawful AF muſt. be without Deliberation, and without In- * 3 Int. 56. 
tention of doing a perſonal Hurt, to make it Manſlaughter. For if the * es! 
inlawful Act is delibetate, and tends to; the perſonal Hurt of any im- 113,1 * 
mediately, or by way of neceſſary Conſequence, and Death enſues, it is 4 Black. Com. 
Murder as before obſerved. * So that any unlawful Act without an WE? 3 
Intent, is Manſlaughter ; with an ill Intent, Murder. -* As when two 44. 3 
play at Foils, and one kills the other, it. is Manſlaughter only. For tho“ I. F. C. 32, 
the Ad ee yet there was ne deliberate Intention. of doinga — 
_ perſonal Hurt. - > If zwo- Maſters of. Defence, without the King's. Com- . 
mand, play at Hand-Sword, and one hurts the other fo. that he dies 160. 
within a Year and a Day, it is on! y Manſlaughter. lt is not Felony, — 4 7370 
if it is by the King's Command.) For that in, a friendly Manger they p. 33. 
play by Conſent, and for Sport to try their Manhood, or that they may | 
be able to do the King a Service in that Kind, as Occaſion ſhall;be of. 
fered. So if Death happens by playing at Foot-ball, by Wreſtling, and 
ſuch like Sports, which are attended with no apparent Danger of 
Life, and dre uſed only for Sport and Exereiſe, it is not Felony, 
but Chancemedley, or Homicide per Infortunium. If one killeth 1 3 rag. 57. 
another by throwing a Stone over a Wall, in a Place where Men H.P. C. 44.45. 
often reſort, or by 4 a Stone wantonly at another in Play, 
or by doing ſuch idle Action as cannot but endanger the bodily Hurt of 
ſome one or other, it is Murder, if done with an evil Intention to hurt; 
if without ſuch Intention, it is Manſlaughter. The Intention of Evil, 0 
tho' not againſt a particular Perſon, makes Malice implied. Certainly, * Iaſt. 5. 
if a Man knoweth that People are Nees by in the Streets (as in London, ooh C. 44- 
where there is a continual Concourſe of People paſſing up and down) * 4% 4 
and throws Rubbiſh, a Piece of Timber, or great Stones, from a 
4U an 
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and ki leth another, it. is Morder, tho! be calls 5 to the ople. to nd 
1 See Hawk. aſide! 1 e in. 01 on e Int 1 was oh do 
P. C. 8. x. Miſchief, when he cafts a a 1110 down, amo 15755 


5 Pcop ople. 
Ih. p. C. Otherwiſe if, he had call'd. Out in a "Country own, Wl here th ere Is. no 


472, 475. ſuch Free vency of Ve OM A If olle by thoouing 4 at wild Fowl, or 
3 Inſt. 55. Hare, Kt ls a "Mas by A Acci ent if e. is, 90 qualified, 5 1 a Gun, 
. tit is Manflabghter b. I.] Bat if he Was qualified to keep N un, al d 
„nne. the Act was law ful, it is e only. But, tho“ qualified, 
eee ſhoots at a Tock of T en, OF any tame Faw! 0 f another, You ps | 
| © 3 Inſt 56. he kills a a Stan er-by, it is Murder,” "fo r the AQ i 18 _unlawf ul, | 
| HPC, meaning 9 ſteal a A Deer a In | erk rape another. er Ily e 155 ; 
Kely 5 that is bid in a Buſh, "this 18 urder, But Laer becauſe the 3 1 
H. Hl. f. C. Ac doth not tend immediately or "by neceſſary Conſequence to % the Hl 
475. of aripther, $a 
| "4468-601; 17 4 Phyfician | gives one euch Phßgck, that the Patient ches of it in 
8. P. C 16, b. the Op eration, it is not Homicide, if there was no felonious Intent. 
| 
| 


”” wk Tuftitute, Ti the © —Epok, 11, 
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33 But if one who is not of the Faculty of ' Phyficians takes upon him the 
e ee Man, and he dieth of t 1e Potion, "it is ſaid to be Homicide 


and Felony.” 3 k | 
| Fr | But there! 18 2 Mida, Grieb is ARA as Marder. For, hs 
1 1 Ld. Rey. B/ I Ja. 1. ch. 8. When one thr 22 or labs another, not having then a 


13 3 FA ilfe drawn, or © "then Aribing firſt, Jo that he dies thereof d within fx 


] b 2. ch. 6. per 250 after ; ugh, it ere not | of 721 or. _ Porefhgught,” be Hobs noe, 


4 Black. Cow. "the Bunefi ef t 75 Clergy. 010 


= 193. . 1575 Hal ſpall not extend to 0% any 201th Thruflng or Stabbing, wh 
B . ii is done only Se Defendendo, by Lsfortune, or in keeping the Peace, 7 
in chafti ng a Child or Servant, with 7¹⁰ Trtent or Purpoſe fo commit 3 
ſlaughter. . 
„bert bpb his Statute e, 1 1 1 a Perſon who kills afiother, Fes 
8 any Time ſtruck by the other f in the Quarrel, or where he Had 
Weapon drawn at any Time in the Quarrel,” before the Thruſt, or Sar. 
or mortal Wound was given, the Slayer is out of the Statute, 97 7 
he gave the firſt Blow. For the Words That bath not TH 
ez Lev. br 3. 5-flricken, or That hath not e THEN any Weapon drawn, ſhall be 0 
471 a, OAK; 3 given by the Patty aan at àtiy Time of the Qu Varrel, 00 
14 not to any 8 oke juſt before the Thruſt or Stab; and ſq then l de 
tlie Fo pon drawn at any Time dutin the Quarrel, 885 Wal | 
He. 18 The Statute eaten to him 'only that 2 0 5 gave the bt 
that ſtabb'd the other; and not to thoſe that were aiding and abetting 7 in 
the Fact. For they '{hkll be allowed Clergy: So that if it cannot 15 : 
| Yroved, by whom the Stroke was given, tl { Caſs is out of the Statute. 
41 Jones 432, N Killing with a Hammer cannot come under th Words Thruft' or F 
e ler. 266. Stab. Bub if the Part ty Nain had diſcharged ; a Piſtol, or threw a Por 
or Bottle! at the Party that ſtabb'd, it is within the Equity of the 
Words, Having then a Weapon drawn, For penal Statutes ſhall be con- 
ſtrued favourably for the Subject. For this Reaſon, if one had drawn 
out a Piſtol" only, and level d it at the Party without Diſcharging it; 
or held up a Pot or Bottle, threatening only to throw it; this ſeems to 
be a Weapon drawn. But Qucre. 
H. P. C. 5, 4 He that is ouſted of Clergy by this Statute, muſt be ſpecially indicted 
— purſuant to it; and yet the Jury may find Manſlaughter generally. For 
the Statute makes no new Offence, but only takes away the Benefit of 
v Kely, 55. the Clergy, which was allowed at Common Law. b For the Statute is 
but a Declaration of the Common Law, and made to prevent the Com- 
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110 reduced bim to ſach a Neceſſity lt is laid that it muſt be a Killing 
paſſion of Juries, who oftentimes were apt to. believe that to be a Pro- 
vocation td extenuatè a Murder which in 1055 was not. 

Thus of Murder and Mabflaughter, which are voluntary Homieides. 

Involuntar'y' Homicide is either by Chancemedley, or 6355 Nece” ty. 
© But theſe are not Fad Pelonies, becauſe not accompanied with a „ Infl. 145, 
ſelonious Intent. | z Inſt. 5.4, 

3. 4 Gbdnce meg“, Chance M) is White a Man is Acing a rel 50, "I p 
Act Withoat Iütent of Hurtito another, and the Death of ſome Perſon ; 5 
doth. by Chance. enſue. Manſlaughter :i is call'd C hancemedly; - but then eie Com. 
it ſignifies the Killing of a Men upon a fadden Brawl or Contention by 5-3 5 
Chance. For Malle, Melle, or Melle jis Brawling. But Chancemedley: 11. P. 1 5 
in common Speech is where Death happens, when one is doing a lawful Dalt. ch. 148. 
Act, and without an ill Intent. So then while one is uſing a lawful Di- nn 
verſion, as by ſhooting at Rovers or at wild Fowl, or when one is hew- Deut. Aix. v. 
ing a Tree, and the Head of the Hatchet flies off, and a Stander- by is 5, 6. 
accidentally kill'd, this is Chancemedley, Alſo 7 one Is doing a lawful Joſh. xx. v. 3. 
Thing that may breed Danger, and gives Warning (as where a Work- 
man flings down Timber or Rubbiſh from a Houſe, and gives Warning 
to ah Perſons to take care and ſtand alide) and yet kills one that happens 
to be underneath, it is Chancemedley. Otherwiſe in populous Cities, e ; Toft. 57, 
where People are continually paſſing up and down. If a Man whips: I. P. C. 32. 
his Horſe in the Street to make him gallop, and the Horſe runs over a w_ 49: 


Ante. 


Child and kills it, it is Manſlaughter: But if another had wWhipp'd the Kely, 40. 
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Horſe, it would be Manſlaughter 1 in him and Chancemedley: i in the Rider. b. . 


If a Schoolmaſter in correcting a Scholar, or a Father his Son, or a {j; p. c 58 
Maſter his Servant, or an Officer in whipping a Criminal, in a reaſonable bel. ch. 148, 
Manner, happens to occaſion his Death, it is Chancemedle and Miſad- P. 55": 
venture. But if they exceed the Bounds of Moderation, 0 are guilty 


of Manſlaughter. And if they correct with an improper Inſtrument + H. p. C 


for Correction, as with a Sword, an Iron:Bar, or kick the Scholar to the Kely. 65. 28 


Ground, and then ſtamp on him, and kill, it is Murder 3 becauſe of the "ay XXI. v, 
N and Barbarity of the Action, PE SA CO as eee 
In eng the Offender forkeits his Goods but hath a Pardon v. 15. 
of Cduriel- rn 
Note, That ths is a Death 55 In Vereine e the Fault ot 


Procurement of another, ' occaſioned: by ſome Animal, or elle by a iz Int. 57658. 
Thing without Life; as where one is kill'd by a Fall from a Horſe, H. P. C. 


Mow, or Rick of Corn, Hay, Cart, which tho' it is not properly Homi- 34. 


cide, or the killing of a Man by a Man, nor puniſhable as a Crime, yet 
the Law takes Notice of it, and makes that Thing that occafion'd. 8 
Death, to be forfeited to the King as a Deodand*. - But if a Man is ee , 6.20%. 


ſlain in ſuch Manner by the wilful Default of other, it is Felony. And, ante, 
[By 10 G 2. ch. 3 1. f 8. In caſe any greater Number of Paſſengers than eee 

thirty: ſeven at one Time, and three by the Way, are taken or received into 5 G 

any Tilt- Boat br Row- Barge, or more than eight, and two by the Way, into 

any other Boat, working for Hire or gain on the Thames, between Gravelſ- 

end and Windſor, and any Paſſenger ſhall then be drowned, every Perſon 

who ſhall far Hire or Gain work or navigate ſuch Boat, ſhall MP deemed 


guilty of Felony, and tranſported as Felons.] 


4. The Life of a Man may be taken away upon a Neceſſity. 
This Neceſſity makes it excuſable or juſlifable Homicide. 
I. Excuſable Homicide is Se Defendendo, or where one has no other 


— Means of Preſerving his own Life, than by killing the Perſon, 1 2 


Who 


8 „* 83 4 


362 : An Iaſlitute of the Book III. 


m CO OO OI IS 


Faler dike: upon an incuitabl Neceſſity 3 but Neceſſity alrays implies _ AQ to be” 


* >. 3 . inevitable, or that it could not be other wiſe e. Jo 023 
10 Ag * The Party aſſaulted is not to be excuſed, unleſs be gires bott tec ? 
ag 55.56. Wall, Hedge, or River, beyond which he cannot go, before he kills the 


+ other. But if the Aſſault is ſo fierce, and in ſuch a Place, that g 
Dal. ch. 150. ing back would endanger his Life; he need not go back. Certainly this 
Pp 367, 358. muſt be a Killing Se Defendendo, or in his own Defence. And tho“ 
eye. one retreats from an Aſſault to the Wall, and gives the other divers 
Wounds in his Retreat, yet if he gives him no mortal Wound till he 
gets tbither, he is guilty of excuſable Homicide and Se Defendendy only. 
But if the mortal Wound was firſt given, then Manſlaughter. If one aſſauſts 
another to kill him upon Malice prepenſed, and then flies to the Wall, 
and there in his own Defence kills him, it is Murder. For he was the 
original Cauſe of the Killing. But if there is Malice betwixt A. and. B. 
and A. ſtrikes firſt, and B. retreats to the Wall, and there in his own 


Defence kills A. ie! is Se ee notwirtanding chere Was Malice | 
between them. 


v z Toft, cs, I a Priſoner aſſaults a  Gaoler, or one aſſaults an Officer of Juſtice; 
5 Rep. 91. that hath a lawful Warrant, in the Execution of his Office, they are 
9 CES. e Dot bound to give back before they kill in their own Defence. So it is, 
p. 358. where a Thief offers to rob or murder another either abroad or in his 


H. P. C. 41. Houſe. And ſo it is declared by 24 H. 8. ch. 5, 
4 Mt. 49% A Man in Fight falleth to the Ground, there his fying v to the Wall | 


is not neceflary, 
„ z laßt. 14. A Man cannot draw a Wengus f in + his own Defence iy a Church or 

2 Cro. 367. Churchyard, [See 5 & 6 Ed. 6. cb. 4. ] or in View of the King“ 8 Coutts 

| of Juſtice, or in any of the King's Palaces. 

J > Inſt, 216, 4. Upon an Indictment for Murder, one cannot ſet forth his Caſe 1 a 
. i ſpecial Plea; but muſt” plead Not guilty, and give the ſpecial Matter in 
Ii. P. c. 38. Evidence. And tho the Verdict is Chancemedley or Se.Defendendo, he 
© ſhall forfeit all his Goods and Chattels, But he ſhall have a Writ of 

Reſtitution, and a Pardon of Courſe. This Forfeiture is made, that 

Men may be wary and careful, how they take away the Life of any Man. 
The Pardon was obtained formerly by Certiorari out of Chantery to re- 
move the Record, which being certified, the Lord Chancellor iſſued 
forth a Pardon: But now it is done by Certificate of To e or 
Juſtices. 


2 2 faſt 216, There can be no Acceſſories before or after the Fact in excaſabls 2 
3 Toft. 56. „ %%% d ee. 


By 24 H. 8. ch. 5. If one is indicted or lated ah the Death of 
. b See B. 4 another attempting to murder him, or rob him on the Highway, or in hit 
1 8,½ 5. * Houſe, (and jo found by Verdift) be ſhall forfeit b no Lands or Goods for 
bee of Bail, the ſame; but ſball be ccquitted and diſcharged thereof. [See 6 Ed. 1. eb. g.] 
B 4.ch.5. So then Se Defendendb is an excuſable Homicide, And thus it may be 
1p co b. ſaid of Chancemedley. 


Foſter 273, 2. c Juſtiſiable Homicide muſt be alſo upon a Neceſlty.. This is either 
de OEM publick or private Nature. . Publick, occaſioned either by 
12,217,221, the due Execution of publick Baie or the Advancement of it. By 


4Black, Com. the due Execution of Juſtice, when Judgment of Death is given by one 


a FE 56. that hath JuriſdiQtion 1 in the Cauſe, and when — is 9 by 
. H. P. C. 35, 5 3 
j 36, prone — - A | | . 
| 2 . Re 248 * Quod quis 10 1 corporis = fecerit, jure id feciſſẽ aur. I Inft, 162. a. 2 Inſt. 
þ 2: H P. C. 384, 590. 3 Inſt. 56. 33 1 
i 497+ Vim vi repellere lier, modo fat c cum moder amine inculpatæ tatel 1 inſt, 162, a. 
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80 it, is, if the Sheriff endeavours to retake one that hath been arreſted, 


a * : p * — — — ” * CO —— — 
* „„ 8 1 3 * — * * * 


F 


a lawful Officer, and the Execution is purſuant to the Judgment. But 
if the Judgment is only erroneous (as Death in Treſpaſs by Juſtices" of 
the Peace) the Officer is not guilty. of Felony, tho' the Judge is guilty. 
In Advancement of Juſtice, either in Relation to criminal or civil Cauſes! 
Criminal, as when a Sheriff or Bailiff, having a lawful Warrant, arreſts a 
Perſon that hath actually committed a Felony; or that is indicted of Felony, 
tho! no Felony done, or the Party is innocent, and he will not obey; or 
when he will not ſuffer himſelf to be arreſted, but defends himſelf; or 
when ong either with or without Warrant d, purfues a Felon upon Hue and « 1 H. H. p. o. 
Ccy, that fies for. it, or one that is indicted of Felony; or if a Priſoner {99% 49%, 
INN 3 E BH rect See B 4. eh. 
aſſaults tho that conduct him to Gaol; or His Gaolet while he is endea- 5. 5 1, poſt. 
vouring go gſcape; if thoſe Who are engaged in a Ridt, [See 1 Geo. . c. 


* 


Command or lawful Warrant; if any are doing Treſpaſs in a Foreſt, 


Chace, Pat k, ot in any incloſed Ground where Deer are kept, and will 


not render themſelves to the Keepers, but fly or defend themſelves; [See 
3 NM. & M. ch. 10, Againſt Deer-ſtealers; and 4 & 5 W. & M. ch. 23. aps 
For, Preſervation of the Game. | In all theſe Caſes a Killing may be juſti- « ; tak. 56, 


fied. Qvil, as a Sheriff may kill a Man that reſiſts an Arreſt, But he 221. 


cannot kill one that barely flies from the Execution of a civil Proceſs. wy 445 
een 8 f | : | P-355+ 5 
and hath made his Eſcape, and doth reſiſt him. But no private Perſon 


hath this. Authority upon an Atreſt in a civil Matter, as he hath upon an 


Arreſt for Felony, Neither hath the Sheriff this Authority either in crimi: 
nal or civil Caſes but upon a Nereſſity as aforeſaid; as when an Offender H. P. C. 38. 


cannot be taken without Killing him. If he might be taken without Kil- g. 55. 


n 


ling him, it will be eſteem'd Murder. 2. Private; occaſion'd in Defence Kely. 28. 
of one's Perſon, Houſe, or Goods. s As when a Woman kills one that at- H. P. C. 39. 
tempts to raviſh her, or when one kills. another that attempts to mur- p. 156.88 
der him, rob him, abroad, or in his Houſe: © [See 24 H. 8. ch. 5. ante,} H H. P. C. 


Dalt. ch. 150. 


When one in Danger of Drowning, thruſts another from the ſame Plank, e 
which is not able to ſupport both, whereby he is drowned; when the 

Owner of a Houſe, his Servants, or Lodgers, kill one that endeavours 

to rob or burn the Houſe, or to commit any other Felony. But if the 5H. p. C. 40, 
Aſſault in the Houſe were in the Day- time; not to rob me, but to beat 57. 
me, it would be a Killing Se Defendendo. If one comes into my Houſe, . 
claiming a Title, or breaks open my Windows to arreſt me, or doth any 4 


private Treſpaſs. to my Goods, and I kill him, it is Manſlaughter at leaſt. 


In Defence of the Poſſeſſion of my Goods I may juſtify to beat him 
that will wrongfully take them from me; but I cannot juſtify the Kil- 


ling of him, except he is a Thief. If one enters wrongfully and forcibly _ 
into the Houſe of another, and the Owner endeavours to fire the Houſe; 


and the Wrong+doer kills him, it is alſo Manſlaughter. [See 1 Ja. 1. 
a Upon the ſpecial Matter found, the Party is to be diſmifs'd without .; Toft 283.4. 

any Forfeiture or Pardon purchaſed ; or the Jury may find him Not guilty : nf hg 

generally” Hoo IT ene heron pains «Hog : fl. P. C. 38, 
Theſe are the Felowies (at leaſt ſuppoſed Felonies at firſt) committed 


againſt the Life of the Subject. | 


3 


Agentes et conſentientes pari pena plectentur. 3 Rep. 59. 5 Rep. 80. 


| 4. 2. Pri- 


Erd. ri. v. By 25 H. 8. ch. 6. and 5 El. ch. 17 7. Buggery 175 made Felony without 


8 
H P. C. 177, Preſumption againſt the Woman, that ſhe made no Complalne” in a rea- 


3 54 An e of the | J Book II 


OY 


2. Feine Felonies may 5 . the: Body of the Subject, ths 


out taking away his Life; and may be committed by 1. Buggery, 


2. Rape, 3 . Forcible Marriage or ts wrongs of Women, 4. Poygany, F. 
Moybem. | 


4 Black. Com. b Dee or FOE is the carnal Knowlidge of the Body of Man 


A * Juſt, Or W. or of Beaſts againſt the Order of Nature. It may be com- 


256. mitted by Man with Man or. Woman, or by Man or Woman with a 
b 3 Inſt, 58, 


1 proved. If a Boy or Girl thus abuſed is within the Age Y Diſcretfoh, 


37. it is no Felony in them, but in the Agent only. Otherwiſe it is Fe- 
my 15 lony in both Agent and Patient. Not only he that doth the Act is a 


62. Principal, but they that are preſent, | aiding and abetting the Miſdoer, are 
| Dalt, 160. | 


3 alſo Principals. This is Felony by the ancient Common Law. 
p- 382. 


. Clergy. 1 

Lok. - <9; The Word Perfons in the Statiite extends to a Woman as well as a 

. » 23 Man. | Te | | Jo 3 85 
4 black. Com. 2. e ow Raptus) | is the carnal wc of the 4 f a Wo- 


210. 


4 Barn. Ja. BP by Force, and againſt her Will. There muſt be Penetration, and 


Emiſſion may be Evidence of 
This is alſo Felony by the Com- 
Int. 180, mon Law, It is no Excuſe that the Woman conſented after the Fact, or 


433. before the Fact, if it was for fear of Death or Impriſonment; or that the 


56 to 5g. Emiſſion Q. ], otherwiſe an aſſault only. 


e i Inſt. 12 3. b. Penetration, tho' not full Evidence. 
124. a. 


was a common Strumpet; or that ſhe conceived d. But it is a ſtron 


118, 186. ſonable Time after the Injury. 


Kh — ch. Wwe” Aiders and Abetters may be indicted : as principal Felons, 1 whether Men 
; II H. P. C. or Women. 


628, contr. The Word Rapuit ſignifies as much as cena csi, and i Is ne- 
Deut. xxil. 
v. 2. ceſlary in the Indictment. 


48, E. C. 44. 18 El. ch. 7. Ir is Felony with Clergy to commit a Rape; and 
Finch 204. 


1 H. H. F. C. whoever ſhall carnally know and abuſe any Woman-Child under the Age of 


731. ten Nears, ſhall ſuffer as a Felon without Clergy, [Sce We ft. 1. or 3 Ed. 
1. ch. 13. Weſt. 2. or 13 Ed. 1. ch. 34.] 


It is not material whether ſuch Child conſented, or was FE Yet 


a 3Cro 332. it muſt be proved that the Offender * entered her Body. 
Dalt ch. 160. 


P. 393. 


208. For, 


By 3 H. 7. ch. 2. 7 any Perſon Sal. take away any Woman, being 
a Maid, Wife, or Wide, having Lands or Goods, or that is Heir Ap- 
parent to ber Anceltor, againſt ber Will, and marry or defile per; the 

. Takers, Procurers, Abetters, and alſo the Receiners of the ſame Woman 0 

15 en bi. taken againſt ber Wi I, and knowing the fame, ſhall be deemed principal Fe- 


1 * Provided that this Act extend not to any Perſon taking any Woman, 
12 Rep. 20, Claiming ber only as 91s Ward or Bond-Woman, [See 39 El. ch. 9. 
rer infr a.] 

Hob. 182. 


z Cro. 482, b The Woman _ have Lands or Goods, or be Heir 1 She 


484,435,492 m muſt be taken away [or at leaſt detained 1 againſt her Will, and ſhe 


B. 1. p. 110. muſt be married to the Miſdoer, or to ſome other by his Conſent, or 
| defiled, 


Beaſt. Some kind of Penetration, and alſo of Emiſſion [ Nu.], muſt' be 


* Black, Com. 3.  Burcible Marriage or Dornen, of a Woman of Eflate is Felony. 
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: Acceſſories before the Offence committed, in the taking away of Women a- 


_ a Woman marries two or more Haſbands together. Here the 


extend to any Perſon or Perſons, 200 Huſband or Wife ſhall be continually 
beyond Sea for ſeven Years ; or whoſe Huſband and Wife (hall be abſent for 
ſeven Years together in any of the King's Dominions, the one not knowtng 


bz Inſt. 8 
5 County. BY > H. 0 * 


Toro is within the Proviſo of this Statute; becauſe a penal Statute muſt ante. 
be conſtrued favourably. (Qz.) I 4 Black. Com. 


of the firſt Marriage, and doth diſagree to the firſt Marriage at the Age HE 
of Conſent, the Huſband or Wife. may marry a ſecond Time. 7" 2716 S008 


— 


GH. 1. Laws of England, Hs 370 : 


aefiled, as appears by the Preamble of the Statute, to which the enact- 
ing, Clauſe does refer by the Words, ſo againſt her Will. If theſe do not 
concur, it, is no Feloay ſn, this Statate ; but we Miſdoer muſt be 
otherwiſe puniſhed, 

If the Taking is unlawfal, and againſt the Will ” the W al- 
tho' the Marriage was with her Will, it is Felony within the Statute, 

Thoſe, that after the Fact receive the Offender; and not the Woman, 
are not Principals within this Statute, but Acceſſories. according to the 
Rules of. Law. | 

Privies to the Marriage, and not Parties to the Force, are not within 
the Statute-. F 
The Tndiftment 1 0 to ) alledge; that the taking was for Lucre. 

y 3 39. El. ch. 9. All Perſons, who [ball be Principals, Procurers, or 


gainſt their Will, * to 3 H. 7: ch. 2. * be excluded the AT 
7 Clergy... (1 


2 Po! ygamy is N a Man marries two or more Wives together, or 4 ; Inſt. 88, 


F — r 1 
7 * — 4 . 2 
2 n - . ——p— — o — 
- - 4 - 
= 2. re 


* 2 
— 1 2 
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* ” * . * * 8 — . 
D anus cr iy, aac”. 
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Body of the Huſbind and Wife may be ſaid to be injured by a ſecond —_ 86,57 3 
Marriage while either are living. Therefore, 5 4 Black. Com. 
By I Ja. L141 any Perſon within | England and Wales bes mar- by Juſt. 


ried, do marry any Perſon or Perſons, the former Huſband and Wife being 265. 
alive, every ſach Offence ſhall be Felony. P that this AF ſhall net 


the other to be living within that Time. Provided ah, that this AF ſhall 

not extend to Perſons divorced by Sentence in the Eccleſiaſtical Court, or 

whoſe former Marriage i is declared void by Sentence there, or whoſe former | 

Marriage was had within Age of Conſent. | J Toft. 88. 
And the Offender may be proceeded againſt, tried, 4 executed in the H. P. C. 121, 

County where e as if tbe Offence had been committed in that v 


a 80 that if either is abſent ſeven Years beyond Sea, Nalies of being 122. 


alive is not material; but if abſent ſeven Vears in the King' s Dominions, bo M 1 


they can murry only where there has been no Notice at all that either Kely. 27, 
Party is living, _ | bon HI. PC. 


b Not ouly a Divorce a Vincula 1 ke a 1 Eg 2 Menſa & . ds 5 56. 


2051 


Where either of the Parties are within the Ae of Conſent at the Time 3 Burn Juſt, 


the Law, v. 
Mayhem. 
* 6. Maybe mn (Maybaigne, Maybemium) i is a Hurt of any Part of Man's 1. 126, b. 


Body, whereby he is rendered leſs able in Fighting, either to defend him- AI 
{elf or annoy his Enemy. As if a Bone, Joint, or Finger is broken, or 148. 
diſabled by (hrinkiog up, or an Eye put out, or the Fore-teeth broken, n; 


180. 
or the Skull broke, or where one 1s 20 43's But it is not Mayhem 2 Roll. Abr. 
to cut off an Ear or 'N ole, becauſe this is not weakening, but disfiguring 578, 


= | RIS | t Inſt, 127. a, 
a Man, ö | 1 1d Ray 


All 176. 
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All Mayhem is Felony, but ho Mayhem at Common Law is pu- 
niſhed with Death, or otherwiſe than by Fine and Impriſonment. 
But when a Fine is ſet for this Offence, the Court of K. B. may in- 
creaſe it upon View of the Party maimed. The Words Felonice May- 
hemavit are neceffiry in the Indifttnent.” Miitilavit or Obtruncauit, is 
not ſufficient. Wee eee e ey | 2 | 
By 5 H. 4. ch. 5. H any Man do cut out the Tongue, or put alt "the 
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; Eyes, of any of the King's Subjects, of Malice prepenſed, it is Fenn. 
4 I Black. Com. By 22 & 23 Car., 2. ch. 1. If any on Purpoſe, and of N. | lice fore 
; 207. thought, and by lying in Wait, ſhall cut cut or diſable the Tongue, Put out, „ 4 
Eye, flit the Noſe, cut off the Noſe or Lip, or cut «ff or diſable any Limbor 
Member of any Subject, with Intention to maim or disfigure Bim; ſuch Per- . 
1 ſens, their Counſellors, Aiders, and Abettors, are Felons oithout Clergy,” Pro- 3 
[ wided that there ſhalt be no Corruption Blipd, Loſe of Dower, or of Lands, WW 
%% ⁰ Ee ponent ob aus ; A 
1 Theſe are Felonies againſt the Body of the Subject, without taking 3 
1 away his Life, [Beſides which there are alſo new Felonies by Statute, 5 
which do not properly come 1 of the above Heads. As, YA 
1 4 Black. Com. By 9 G. 1. ch. 22. Whereby wilfu, | and maliciouſly fo ſhoot at any Per- . 
J 20% ſon in any Dwelling-bouſe or other Place; knowingly to ſend any Letter = 
| without a Name ſubſcribed thereto, or ſighed with a fiftit ious Name, de- = 
4 manding Money, Veniſon, or other valuable Thing, (and by 27 G. 2, ch. A 
| 15. to ſend ſuch anonymous or fititious Letter threatening to ill any one, or 3 
I to burn his Houſe, Out-bouſe, Barn, or Stack of Corn, or Grain, Hay, or 4 
3 Straw, tho no Money, &c. be thereby demanded) is made Felony without 3 
[ | Benefit of Clergy. [See more of this Act under Title Felony concerning 3 
F By 12 G. 1. ch. 34. § 6. To afſault or abuſe any Maſter Wool-comber I 
: or Weaver, or other Perſon concerned in any Moollen Manufa&ure, whereby b 
4 he ſhall receive any bodily Hurt, for not complying with the illegal By-Laws, 
| made by Combinations of Workmen in thoſe Manufactures; or to write, or 
J knowingly ſend, or cauſe to be written or ſent, any Letter, or Writing, or 
4 * Meſſage, threatening Harm to ſuch Maſter, &c. or to burn or deſtroy his 
t Houſe, Out-houſe, or Trees, or to maim or kill bis Cattle, for not complying with 
1 the Demands of bis Workmen, or ſuch illegal By-Laws, is Felony, and Tranſ- 
[ J % %%% œòͤA-e—A!.A 8 I 
4 3. Private Felonies againſt the Goods of the Subject are Larcenies, 
4 12 49: from Latrocinium. Theſe are of two Sorts. 1. Simple Larceny, or, 2. 


3 Burn. Juſt, Mrxt Larceny. To which may be added, 3. Piracy. wad 
tit. Larceny Simple Larceny alſo is of two Sorts. 1. Grand Larceny, and 2, Petit 
Li. | per tot. 2 ft, | 383 I 5 
. 2 2 Inſt, 189. Larceny. | | 
= 23 Inſt. 107. 


I. b. C. . 1. Grand Larceny is a felonious and fraudulent Taking and Carrying 
Dale, ch. 154. 7 


p. 365, 366. away, by Man or Woman, the mere perſonal Goods of another, above 


Keſy 68. the Value of twelve Pence; not from the Perſon, or in the Houſe of 
_ 1% the Owner. _ | 
108. 


. To explain the Definition of fimple Grand Larceny. 3 

D alt. ch. 155. It muſt be a b ſelonious and fraudulent Taking, or with an Intention to 

| E **. 61. ſteal, when it firſt cometh to his Hands and Poſſeſſion. The Intent of 
62. Stealing muſt be at the Time of the Receiving. For if one hath the 


Kely. 8r, 82, Poſſeſſion of Goods once lawfully, tho' he carrieth them away with an 
rg ill Intention afterwards, it is no Larceny, It muſt not be by Bail- 


4 men 


2 9 
_—_—__ 


en. 


CHAP, 1. Laws of England _ 355 


ment or Delivery ; for that is a Receipt, and not a Taking. Thus if a 
Carrier receives Goods, to carry them to a certain Place, or a Tailor 
receives Cloth delivered to him, to make a Suit of Clothes, Theſe can- 
not commit Felony by embezzling them, The Remedy muſt be by 
Action. But if the Privity or Poſſeſſion by the firſt Delivery 1s deter= 
mined; that 1s, if by Agreement the Goods were to be carried to a 
certain Place, and after the Carrier hath brought them to the Place, he 
takes them with an Intention of ſtealing them, then it is Larceny. And 
if the Carrier, before he hath brought them to the appointed Place, 
opens the Pack, and takes away Part of the Goods delivered to him, 
az with an Intent to ſteal them, it is alſo Felony. So if a Miller, who re- 
= ceives Corn to grind, takes away Part of it with an Intention to- ſteal it. 
A. For ſuch Poſſeſſion of a Part, diſtinct from the Whole, was not deli- 
$ vered by the Owner. [See 7 Ja. 1. ch. 7. For puniſhing Frauds com- 
mitted by Workers of Wool that embezzle any Part of it.] But if I 
= lend a Friend a Horſe, or if he hires him to go to 7%rh, or any other 
q certain Place, and goes to Tore accordingly, and there rides away with 
him, it is not Larceny, tho' the Privity was determined. [Qu. the par- 
ticular Reaſon of this Caſe.] But I may have my Action for the Da- 
mage. So if I lend one a Horſe, and he kills him, I may have an 
Action on the Caſe, If a Shopkeeper delivers Goods to a Perſon that 
pretends to buy them, and he runneth away with them, it is Felony ; 
for the Goods were not out of the Poſſeſſion of the Owner. If one 
comes on Pretence to buy a Horſe, and the Owner gives him leave to 
ride him, to try his Paces, and he rideth away with him, it is Felony. _ 
One that hath the bare Charge of Goods, and not the Poſlcflion (as a 3 Inf. 108. 
a Butler that hath the Charge of Plate, a Shepherd of Sheep, a Servant 4 e, 
= that hath the Charge of my Chamber by Delivery of the Key to him), . 
„ may be guilty of Larceny. So where one hath a ſpecial Uſe only; for e 
Y if a Gueſt, that hath a Piece of Plate ſet before him in a Tavern or Inn, 
takes it away, he is guilty of Felony ; for this is no Bailment or Delive y, 
but a Grant of a ſpecial Uſe to a ſpecial Purpoſe, [See 3 & 4 W. & M. 
ch. 9. Concerning the taking away of Furniture let ro uſe with Lodgings, 
Poſt.] But if my Shepherd, whom I truſt with my Sheep, ſuffers them 
by his Negligence to be loſt, or drowned, Action upon the Caſe lieth : 
tho' the Defendant cometh to the Poſſeſſion of them by the Act of 
the Plaintiff; and ſo it 1s in the other Caſes of a Butler or Servant before 
mentors. ooh: V 5 | 
If one, intending to fleal my Goods, gets Poſſeſſion of them by Reple-, «Taki. 6 
vin; or by Judgment in Eje&ment, obtained by falſe Oath, gets Poſſeſ- 108. Tie 
ſion of my Houſe without any Colour of Title, and then takes away my 1 C. 63. 
Goods; the legal Proceſs, in Abuſe of the Law, ſhall not excuſe him Key. GEE 
from a felonious and fraudulent taking away of my Goods. VV 
e lf one feloniouſly takes away my Horſe, and another feloniouſly takes s, p. C. 61. 
away the Horſe from him, the laſt Man may be indicted for a felonious H. P. C. 64, 
taking from me; becauſe in Judgment of Law, the Poſſeſſion and Pro- '*+: 
perty always continued in me. 1 3 Ih 
If one loſeth his Goods, and another d finds them, and converts them 43 Inft. 108. 
to his own Uſe with an Intention to ſteal them, it is no Larceny ; for © F. C. 61. 
the firſt Taking was lawful. So if one finds Treaſure-Trove, Waife, 
or Stray. — . — 
Note, That there muſt be an actual Taking; for the Indictment muſt: , 1,g. 107. 
be Felonice Cepit ; Felonice Abduxit or Aſportavit only, is not good, HI. P. C 61, 
| Mo 4 * | 88 US ea By Kely. 24. 


Wes 4 


© Raym. 275. 


1 


Ff Dalt ch. 


| 155-P: 369. 


3 laſt. 108, ried off. As if one is apprehended, * before he gets the Goods ſtolen out 


Dalt. ch. 155. one takes Goods out of a Trunk, and lays them on the Floor, and is 


o Kely. 31. 


| $3 2 Age.] A Feme Covert s alone may commit Larceny. * If one ready to 


Prov. vi. v. 30. not to be adjudged Larceny. [Qu.] 


54. contra. 


—— 
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By 21H. 8. ch. 7. and 5 El. ch, 10. If a Servant (being e the Ape 
of etghteen Years, and not an Apprentice) gots away, with Money or Goods 
of his Maſter or Miſtreſs delivered to him to keep, or being in the Service of 
his Maſter or Mihreſs, embezzles them, or converts them to his Uſe, with an 
Intention to tral them, contrary to. his Truſt, if the Goods are of the Value of 
forty Shullings, or above, it is Felony. Apprentices and Servants under Figh- 
teen ſhall Rand in like Caſe as before this Statute, [See 12 Ann cb. 7. poſt. 
He muſt be a Servant at the Time of the Delivery of the Goods, and 


Hes, at the Time of his going away. Therefore for embezzling Goods after 
his Maſter's Death, fee 33 H. 6. cb. 1. | = 

Dyer 5. - If one Servant delivers the Goods to another Servant, this is a Delivery 
by the Matter. 


s Dyer 5. If the Maſter or another Servant, delivers a Bond or Obligation, or 
I f. C. 6; delivers Cattle to ſell, and the Servant goes away with the Bond or other 
Hawk. P &. Thing in Action, or receives the Money due on the Bond, or for the 
B. 1. P. 92. Cattle, and goes away with the Money, this is not Felony within the 
Statute, So if a Servant receives his Maſter's Rents. For the Maſter 
did not deliver the Money to the Servant, It muſt be of ſuch Things as 
are delivered to keep. If Goods delivered to the Servant to keep, are 
under the Value of 405. and he goes away with them, this is only a 
Breach of Truſt, becauſe of the Delivery. But if the Servant ſhall em- 
bezzle or convert to his own Uſe, or go away with any Goods of his 
Maſter's which were not delivered to him, this is Felony, tho' the 
Goods were under the Value of forty Shillings. [See 12 Ar. ch. 7. infra.] 
By 15 G. 2. ch. 13. F 12. If any Officer or Servant of the Bank of © 
England (and by 24 G. 2. ch. 11. Of the South Sea Company) being en- 
truſted with any Note, Bill, Bond, Dividend Warrant, Deed, or other Se- 
curity, Money, or Effects belonging to the Company, or having any Note, &c. 
of any other Perſon lodged or depoſited with the Company, or with him as an 
Officer or Servant of the Company, ſhall ſecrete, embezzle, or run away with 
the ſame, or any Part thereof, be ſhall ſuffer Death as a Felon without Clergy. 
And carrying away. This is alſo neceſſary. The leaſt Removing of the 
Thing from the Place where it was, is ſufficient, tho' it is not quite car- 


b Dalt. chr. 


on © ks of the Houſe, or before he has led a Horſe out of the Paſture, or when 


p. 369. apprehended before he can carry them off. For by thus taking them 
e H. B. C. 64. and carrying them fo far, he hath the Poſſeſſion of them. If one kills 
8 my Sheep and ſtrips them, and then carries away their Skins, or pulls 
off the Wool from their Backs, and carries it away, it is Larceny and 
« 3 Inſt. 108. Felony. d All Indictments in Larceny muſt ſay Felonicè Cepit & Aſpor- 
2 ch. 155. git, or Cepit & Abduxit. VVV 
18 18. By Manor Woman. e An Infant under fourteen Years of Age may 
H. P. C. 65. commit Larceny, but Judgment is uſually reſpited, though there are 
0 575 Precedents, that Infants under fourteen Vears of Age have been burnt in 
the Hand. [But this muſt be underſtood, when it appears by Circum- 


#1 H. H. P. C. ſtances that he hath more Diſcretioa than the I aw preſumes f at that 


151. p. 363. ſtarve takes Victuals from another, to ſatisfy his preſent Hunger, it ought 
1 H. H. P. C. 


, 


h Neceſſitas inducit privilegium quoad jura privata, Bacon 29. 


. men * The 


CHAP. 1. Laws of England. 259 


The mere perſonal Goods. Mere, for if the perſonal Goods ſavour any . lyſt. 109. 
Thing of the Realty, it cannot be Larceny. Here then we muſt not IS, 
underſtand Things annexed to the Freehold, as Corn, Graſs, Wood, or Dyer 5. 
Fruit growing, or Lead on a Church or Houſe : [ But by 9 G. 1. ch. 2 2. Patt. ch. 156. 
It is Felony without Clergy, unlawfully and naliciouſiy to cut down or de.. 
roy any Trees planted in any Avenue, or growing in any Orchard, Gar- 
den, or Plantation, for Ornament, She:ter, or Profit. [See more of this 
Act under Title Felony relating to Game, poſt. ] But it is Larceny, if they 
are ſevered from the Freehold, or if the Thief ſevers them at one 
Time, and then comes again at another Time and takes them, By 
4 G. 2. eh. 32. It is Felony to fecal Lead or Iren Bars from a Houje, 
or other Building, or any Garden, Court-Yard, Fence, or Outlet be- 
lImging to any Building. "Aſo by 25 G. 2. ch. 10. To heal black Lead 
out of Mines, or enter therein with Intent to eal, or to affilt er hire any 
Perſon ſo to do, the Offender may be committed for a Year and pub- 
lickly whipt, or tranſported for ſe ven Years.| Thus no Larceny can be 
committed by taking and carrying away an Infant in Ward, becauſe in 
the Realty. If the Realty is the principal Thing, it is not Larceny ; 
as ſtealing of a Cheſt with Writings relating. to 2 Freehold, tho' the 
Cheſt is of Value. [NY.] Therefore of Paper and Parchment, on which 
Conveyances are written concerning Lands, or of Bonds and Obligations, 
relating to ſome other Thinz which cannot be ſtolen, Larceny cannor 
be committed. Beſides, the Law does not preſume, that any one would 
ſteal ſuch Things that are of no Value or Ute to any one but the Owner. 

But by 2 Geo. 2. ch. 25. Stealing perſ nal Securities is made Felony of the 
ſame Nature, as ſtealing Goods of a like Value. The perſonal Goods alſo 
mult not be of a ® baſe Nature, as Dogs or Cats, if they may be ſaid to be 


one's perſonal Goods. Some Things that are wild by Nature, and made = 3 Inſt. 199: 


7 Rep. 18. 


tame, cannot be taken away feloniouſly as perſonal Goods ; as (for Ex- { Hl. P. C. 66. 


ample) Bears, Apes, Monkies, Pole-cats, Ferrets, Squirrels, Parrots, ſing- 
ing Birds. And where no F elony can be committed of the Thing that 


is wild and reclaimed at Age, Felony cannot be committed of the Tung 
in the Neſt, Kennel, or Den. : | 


By the Goods of another, we muſt underſtand Goods that are the b 2 Inſt. 110, 


Property and 1n the Poſſeſſion of another. 

Therefore to take away © wild Beaſts out of the Poſſeſſion of another IS <7 Rep. 18. 
not Larceny ; neither to take Deer, Hare, Conies, in a Foreſt, Chaſe, 2 Inſt, 201. 
or Warren ; becauſe no one has any Property i in them. [See 3 W. & M. TIO: 199, 
ch. 10. and 5 G. 1. ch. 15. and 28, and 9 G. 1. ch. 22, For the more H. P. C. 66, 
effectual Diſcovery and puniſhment of Deer-ſtealers ; and 48 5 W. S 67, 68. 
M. ch. 23. Againſt deſtroying the Game",] 8 


p. 370. 
But if the wild Beaſts are fit for Food, and are reduced to n ral « See of the 


Deer, wild Boar, Hares, Conies,] he that ſtealeth them, knowing them _ I 


f. 
to be tame, committeth Felony. 5 


Obſerve then the Difference between wild Beaſts tam'd 8 for 
Food, and wild Beaſts tam'd ſerving for Pleaſure only. But tho? Deer 


Boars, Sc. are wild, yet when ey are Kill d, Larceny may be commit- See Stat. 5 


ted of the Fleſh. Mm oe 3. Ch. 
14,10 e- 
To take Hſb in a River i is no Felony. But it is Felony to take away forvation of 


_ Fiſh out of a Net, Trunk, or Pond; becauſe then they are not at their Fiſh in Ponds, 


Kc. 
natural Liberty. | ELLER. * + 3 Inſt. 100. 
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p. 370. Larceny may be committed; as Money, . Houſhold-Stuff, - Hay, Corn, 
H. P. C. 67. Wrecks, Waifs, Strays, before Seizure by the Perſon who hath a Right 
H. P. C. 67. whereof is © unknown, In which Caſe the King ſhall have them, and the 
2 3 laſl. 110. And he who takes off a d Shroud from a dead Corpſe, may be indicted, 
1 18 Owner thereof when it was put on. For a dead Man is not capable of 


Dalt. ch. 1 16 another. (For a felonious Taking may be of the Poſſeſſion; or of the 


190. Perſon in Law. Thus of the Goods of another. A 
5 1 75 Above the Value of twelve Pence. If the perſonal Dat An a- 
ICE, 154. mount to 5 above the Value of twelve Pence, then it is Grand Larceny. 
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As to 011d Fouls, the Law is the ſume as of c Beafts, obſetving the 
Difference betwixt ſuch as are for Food, or Pleaſure only, 

Of Swans mark'd. or pinion'd, or tam'd, which are kept in a Pond or 
private River ; as alſo of Young Pigeons in a Dove-houſe, or young 
Hawks out of their Neſts in another's Ground, Larceny may be com- 
mitted. But to take old Pigeons- out of a Dove-houſe is not Larceny, 
unleſs they were ſhut up there; becauſe there is no certain Property in 
any one. Felony may be committed, by taking away Cocks, Hens, 
Peacoks, Turkeys, Geeſe, Ducks and their young ones. Alſo to take 
away the Eggs of tame Fowl is Felony ; except the Eggs of Swans and 
Hawks tam'd, which 1s FERRY by Fine and Impriſonment by 11 H. 

N 
W By 37 "ka. 3. ch. 19. To fleal Hawks ed 78 Felony. [See 34. Ed. 
3. ch. 22. and ſee of abſolute and qualified Property, P. 318. ante.] 

Generally Larceny may be committed of all Creatures that are of a 
tame Nature, whether domeſtick Beaſts or Fowls; ; eſpecially if they are : fit | 
for Food. 


By 2 & 2 Ed. 6. ch. TE) "Stealing of a Horſe, Mare, or Gelding, is Fe- 
lay without Clergy, | See 31 El. ch. 12.] 

And by 14 G. 2. ch. 6. and 15 G. 2. ch. 34. Stealing any Sheep, Bull, 
Cow, Os, Steer, Bullock, Heier, Calf, or Lamb, (and no other Catele 
whatſoever) or aoitfully Killing the ſame, with a  felonious Intent to fleal the 
whole, or any Part of the Carcaſe; or to aſſiſt any ons in TE Commrtting 
any fuck Offence, is Felony without Clergy, 


a Dalt.ch. 136. a Alſo of all moveable Goods, the Property of which 1 is in any Perſon, 


Trees, and Fruit ſevered from the Ground. To take away Goods whereof 
v z Tot. 108. the Owner is unknown, ſometimes is no Felony; as b Treaſure-Trove, 


thereto. This Fact ſhall be puniſhed only by Fine, &c. but in other 

Caſes a Man may be guilty of Felony in taking away Goods, the Owner 

: me FEM page ſhall be for taking Bona cujuſdam Hominis ignoti. One alſo 
mamay be guilty of Felony, for taking away the Goods of a Church or 
Chapel or the Goods of Pariſhioners, as Plate, Bells, Books, Veſtments. 


1 en 113. as having ſtolen it from the Executors or Adminiſtrators, or other 


p. 373 Having any Property. And there is a ſpecial Caſe wherein a Man may 
«5 23 119. commit Felony. by: taking. away his cn Goods in the Poſſeſſion of 


p. 373. Property with Poſſefſion; not of the Property removed from the Poſ- 
Pult. 126. ſeſſion.) Thus when the. Owner delivers Goods to a Tailor or 
Carrier, and afterwards ſteals them from him, with an Intent to charge 
him for them it is Felony ; for tho' the Owner had the general Pro- 
perty in him(:1,” yet the Tailor or Carrier had a a, ſpecial Property 
and the Poſſ:lion for a Time. And therefore in that Senſe it is a Taking 
the Goods of another. So if one lends or delivers Goods to keep, and 
Il. p. c. 65. he ſteals them. The J/ife cannot ſteal Goods from her Huſband, for 


1 Fs th, they are not the Goods of another; the Huſband and Wife being one 


But if one is indicted for ſtealing Goods to the Value of ten Shillings, or 
2 any 


7 i 5 7 | co — — — — = — I 
CHAP. I. Laws of England. 361 Al 
any other Value above twelve Pence, 'and the Jury find ſpecially, > which * Haw. P. "YN 55 


they frequently do, that he is guilty; bat that the Goods are worth but B. P. 93 
ten Pence, he ſhall not have Judgment of Death, but only as for Petit 
Larceny; for the Phings 'ftolen' may be reaſonably valued according to 
the Rate of an Ounde of Silver at this Day, which Lord Cote ſays was 
only of the Value of twenty Pence in the Time of Ed. 1. when the Stat. 
of Wet. I. which deſceribes Grand Larceny was made. [See 3 Ed. 1. 
ch. 1 5.] Some are of Opinion, that the ſtealing of Goods to the Value 
only F twelve Pence is Grand Larceny : But the Law is ſettled other- 
wiſe now. 32 If two ſteal Goods to the Value of thirteen Pence, this H. H. p. C 
is Grand Larceny in both; for each Perſon is as much a Felon, as if he 51%. 
had ſtolen that Sum alone. If one at different Times ſteals ſeveral H. P. C. 70. 
Parcels of Goods from the ſame Perſon, which together do exceed the 1 
Value of twelve Pence, they may be put together in one Indictment, and Pult. 125. 
the Offender may be found guilty of Grand Larceny. But this is ſeldom * laſt. 190. 
practiſed. e 9 5 rH n BBE 
l [By 24 G. 2. ch. 45: F any Perſon ſball felnniouſiy ſteal any Goods of 
the Value of forty Shillings, in any Ship, Boat, or V. effel, on any navigable 
River, or in any Port of Entry or Diſcharge, or from any Wharf, or Key, 
or ſhall be preſent or aſſiſting therei, be ſhall be guilty of Felony without 
BOT. TEES: ß ... 
By 18 G. 2. ch. 27. To fleal any Linen, Fuſtian, or Cotton Yarn; or 
Goods to the Value of ten Sbillings, laid to be printed, bleached, or dried; 
or to aid on hire another to commit ſuch Offence, is | Felony without Clergy: 
But the Court may order ſuch Offender to be tranſported for fourteen 
Nears. n e SECT !!!... 8 8 
[See 5 An. ch. 31. As to Receivers of Felons and ſtolen Goods, and 
29 G. 2. ch. zo. Of ſtolen Lead, Iron, Cc. and 25 G. 2. ch. 10. Of 
black Lead, and alſo 4 Geo. 1. ch. 11. and 6 Geo, 1. ch. 23. For pre- 
tending to help one to ſtolen Goods, and Tit. Larceny from the Houſe, 
3 Burn Juſt. 


2. b Petit or Petty Larceny is when the Goods | ſtolen do not exceed 61. | 
the Value of twelve Pence. If one is indicted for ſtealing Goods of the b 2 Inſt. 189, 


Value of forty Shillings, and the Jury find ſpecially, as they may, the 1 * 
Value to be but ten Pence, it is but Petty Larceny, as before obſerved, FI. P. C. 2 
and to be puniſhed with Forfeiture of Goods and Chattels, Tranſportation, Dalt. ch. 154. 
[See 4 Geo. 1. ch. 11.] Whipping, or other corporal Puniſnmente. Petty 1 8 . 
Larceny is Felony, tho' not puniſhable with Death; and agrees with 5. 5 11. pot: 


Grand Larceny in all Things, except only as to the Value of the Goods; 
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which makes the Difference of Puniſhment. ratio 
Thus of Simple Larcenies, whether Grand or Petty Larceny, 
See the 10 Geo. 4. ch. 18. For preventing the ſtealing Dogs, a heavy 
Penalty or Impriſonment, or Whipping. | e 
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2. Mixt or complicated Larceny has a further Degree of Guilt in it, 
and is either a Taking 1, From the Perſon of a Man, of 2. From his 
Houſe, for Simple Larceny is a Taking away the Goods of another, but 
not from the Perſon or the Houſe, as hath been ſaid. z 


1. Larceny from the Perſon, either puts him in Fear, or 2. Does not Bern Jak, : 
put him in Tear. | - N | SY R 
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: ;Inſt. 288.2, d RO BB 5 RY (Rapina, Robbivia, from the Rive or Garment) is 
. n 69. a felonious and - violent Takipg froin the Perſon of another Goods or 
:,73, Money, to any Vale, putting him in Fear. Tho' Robbery is ner 
H.H, P. c. times taken (in a- latge 'Senfe)/for a wrongful taking away of Goods. 
1 6 In this Definition theſe Things are to be conſidered more e wee 

79% (viz.) The violent” Aſſeult upon the Perſon; the Taking men from the | 
Perſen of another, the putting of 55 in Far. 
2 3 Inſt. 68. , The violent Aſault. e N. F. e with the IndiQment, Vioenter 
Dalt ch. 153. 25 Eelonicꝰ Cepit. r eee 
f x p. C. Taking away. Therefore an 8 to 5 by Nu one fand, 
„ without any Taking is not Felony. For Cepit implies that the Thief muſt 
be in Poſſeſſion of the Thing ſtolen. Vet for this Aſſault he is puniſh-. 
able by Fine and Impriſonment. If a Thief, with or without Weapon 
drawn, bids the Party deliver his Purſe; and he delivers it, this is a 
Taking to make it Robbery. And tho? the Thief finding little in the 
Purſe, delivers it back again, yet it is Robbery. If a Thief compels 
one by Fear to ſwear that he will fetch him a Sum of Money, which 
he doth accordingly, and the Thief receives it, this is a Taking away and 
Robbery. If a Thief cuts my Girdle, to which my Purſe is faſten'd, 
and the Purſe falls to the Gtound, no Robbery. But if the Thief takes 
up the Purſe, it is Robbery,” though he letteth it fall again, and leaves 
it there. So that you' may obſerve that there is-a Taking in Deed, and 
a Taking 1 in Cori 3 ARG T9008 the Words Taking oP are to be largely 
extended. 50 
[But by. , G. 2. ch 215 77 any ne foal with any ebe 2 
pon or Inſtrument maliciouſiy 8 Thad or © ſhall" by Menaces, or in any 
forcible or violent Mannes demand any Money, Goods or Chattels, from any 
Perſon with 4 felonious Intent to rob or commit Robbery upon ſuch Perſon, 
be ſhall be adjudged guilty of Felony, and tranſported for ſeven Tears; 
and ſuch Convicts, breaking Ga, or reh ng or ret! ur ng 9 Tran or 
tation, are Felons ſan Clergy. 15 8 
By 6 Geo. T. ch. 29. If any fb ſhall wilifally ani mallciouſly "afſault any 
Perſon in the publichꝭ Streets or Hithways, with am Intent to tear, ſpoil, 
cut, burn, or deface, and ſhall tear, &c. the Garments. or Clothes of ſuch 
Perſon, upon Conviction he al, ſuffer. as in Vaſe" 4 Haug, and may be 
tranſported for ſeven Ya rh” e g 
v Cromp. 3. b All that come in Company to rob are pig and are eſteemed to 
1 And 106. take away, tho' one of the Gang önly actually doth it. Nay, tho' the 
5 W2 53. Gang mils of their firſt intended Prize, and one of them rides from the 
p. 364, 365, reſt; and robs another in the fame Highway out of View of the reſt, 
and returns to them, all are guilty of the Taking and the Robbery, 
| tho? they did not conſent to the Fact; becauſe they all came with a De- 
ſign of Robbing, andꝭ to aſfiſf one ariother-i in'caſe- of Need. NN 
3 Inſt. 6. From the Pet ſonto dnother.” e Theſe Words alſo ate not to be nicely 
Hat et. 73: conſtrued, tho the Indiftment is & Perſnd. In ſome Caſes it may be 
. 6. * Robbery, tho' the Thief doth not'take the Goods from the Per/ſon- of 
alt. 128, the Owner, nor yet aſſault him. For not only the taking away a Horſe 
2 Str. 1015, from me, on which Jain actually ridive, or Money out of my Pocket, 
| but the Taking away my Horſe ſtanding by me, or of any Thing be= 
longing to me, in my Preſence or before my Face, and againſt my 
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CHAP. 1: Laws of England.” 


r 


Will, is in PA a Takiog 2 my Perſon : A Claim of "SAO with- 


out Colour for it, will not avail, Thus if a Thief takes my Purſe, 


in my Preſence, or drives my Cattle out of my Ground, while I am 
ſtanding by, not daringto reſiſt him, this is Robbery. But if one leaves 
his Horſe tied, and ſteps aſide, or if a Carrier follows his Horſes at a 


which in my Fright I caſt into a Buſh, or robs my Servant of my Money 


Diſtance, and they are taken by a Thief, it is not a = Og from the 


Perſon, or Robbery. 


To any Value. * « Somewhat muſt be G [but rs 7 G. 2. above] and 
if it is but a Penny, it is a Robbery. Here it is Felony of Death, tho' 


111 69: 
H. P. C. 73. 


the Sum is under twelve Pence, or never ſo ſmall. In other Harcenits * 
Judgment of Death is only where the Thing ſtolen is above. the Value 1 


of twelve Pence. : 

Putting. him in Fear, * This diſtinguiſhes the Hobhes! NIN a Cut- 
Purſe, or other Stealing from the Perſon. For if he taketh any Thing! 
from my Perſon on the Highway, without putting me in Fear by Al- f 


fault or Violence, it is not Robbery; but a Felony for which the Offen- p 


der ſhall have his Clergy. If with his Sword drawn, be bids me de- 


liver my Parſe, and afterwards prays me to give him an Alms, and I give 


him an Alms accordingly, this 1s Robbery; : Hor I did it thro' Fear. 
Robbery is Felony without Clergy © 
The Statutes of 23 H. 8. ch. 1. 25 H. 8. < 3.5 1 1 Ed. 6. ch. 12. 7 
5 H 6 Ed. 6. cb. 10. 4 & 5 Pb. & Mar. ch. 4. take away the Be- 
nefit of Clergy from thoſe who commit Roberies in or about or near 
the Highway. Therefore if it is not laid in the Indictment, that the 


Robbery was committed in or about or near the Highway, and to have 
put the Perſon robbed in Fear, the Robbery is not within theſe Statutes . 


and the Offender ſhall have the Benefir of the Clergy. 


. 68. 
H. F. G. 715 


73. 
Finch, ch. 21. 
217. 


Pat. ch. 153. 
p. 364. 


c fog ch. 2. 


4 os Juſt. 
tit. 
3 per 


Black. Com, 
241. 


But by 3 W. & M ch. 9. One that ſhall rob any Perſon, or ſhall cs 


Offence, and be convict thereof ) or ſtand mute, or RE peremptorily above 
twenty, ſhall not have the Benefit of Clergy. | 


By Weſt. 1. or 3 Ed. 1. ch. 9. All Perſons are to be ready at the 


Summons of the PW, and Cry of the Country, to purſue and arreſt Felons 


and Robbers, &c. on pain after Attainder thereof, to make Fine to the 


King, This is an Affirmance of the Comman. Law. [See 4 Ed. 1. 
Off tum Coronatoris.) 


Defaults be in the "S's of a N the King ſhall ſeiſe his Ko 


fort, aid, abet, aſſiſt, counſel, hire, or command any Perſon to commit ſuch 


d 3 Inſt. 117. 


2 last. 172, 


& c. 


chiſe ; but if in the Bailiff, be ſhall be impriſoned for a Year, and. fined, &c. 


By the Statute of. Wincheſter or 13 Ed. 1. ch. 1. and 28 Ed. 3. ch. 11. 


Immediately upon Robberies and F elonies committed Freſh Suit ſpall be 


men, to the Sea ade.” The Conftable, (the Perſon, being deſcribed, &c.) is to 
call upon the Pariſhioners, to aſſiſt bim in the Purſuit in his Precinf ; and 


made from Tiwn to Town, and Country to Country, by Horſemen and Foot- 


o give Notice to the next Conſtable,” who is to do the fame as the. firſt; &c. 


If the Country w J not anſwer the Bodies of the Offenders, the. avbole Hun- 
dred ſhall be anfaverable for the Robbertes there committed, &. 
Ii great Towns walled, the Gates ſhall be ſhut An My 2 Sun- 


Filing, 


Belioixt Aſcenſion Day and Michaelmas, Watch Kali he kept iu 
Cities, Boroughs, and Tons, all Night, from Sun-ſet 40. Sun-riſing. 
Sce 28 Ed. 1. ch. 17. 7 R. 2. ch. 6. 5 H. 4. * 3 * 


A 


e 
1 we —_ m 
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An Inſtitute of the 


is bound to keep it in his Turn, or to find another to keep it for bim; 

otherwiſe indictable for a Refuſal, | ck. 
By 27 El. ch. 13. The Perſon robbed ſball maintain an Action againſt 

the Hundred in which be was robbed, if be gives Notice with convenient 


ſpeed of the Robbery to ſome of the Inhabitants of ſome near Town, Village, 


a 2 Str. 1247. 


or Hamlet, and within twenty Days before Action brought, is examined 

upon Oath before a Fuſtice of Peace, dwelling within or near the Hun- 

| dred where, &c. whether he kncw_ the Parties that robbed him, or any of 
them, and commences his Suit within one Year after the Robbery done,* 


and if, upon Examination, be appears to know ® the Parties, he ſhall give 
Bond to proſecute them ; and upon obſerving theſe Requiſites, the Hundred is 
chargeable, if the Robbers or one of the Robbers are not taken, 

This Statute hath altered the Statute of Wincheſter ; for now Notice 


muſt be given of the Felony, Oath made before a Juſtice of Peace whe- 


b 7 Rep. 6, 7. 
2 Inſt. 56g. 
3 Inſt. 117. 
1 Cro. 753. 
2 Ld, Ray. 
$26, &c, 


1 Cro. 270. 
2 Cro. 100, 


497+-- 


a 3 Cro. 267. 
H. P. C. 242. 
3 Inſt. 220. 

contra, 
1 Mod. 221. 
2 Ld. Ray. 
. 
« 7 Rep. 6. 
2 Inſt. 569. 
1 Cro. 753. 
13 Cro. 41, 
3795 


ther he knew the Parties; and if one of the Offenders is taken in the 
Purſuit, it ſhall excuſe the Hundred, &c. | 679 ; | 

v» If the Robbery is committed in the Night, the Hundred ſhall not be 
charged ; for no Negligence can be imputed to the Hundred, in not 
guarding the Country, or not purſuing by Night. Robbers affault a 
Man in the Hundred of D. and carry him into the Hundred of S. and 


there rob him; the Hundred of S. alone is liable in an Action upon the | 


Statute. Robbers aſſault a Man in the Hundred of D. in the Day-time, 
and carry him into the Hundred of S. and rob him at Night; he can- 
not have an Action. So if ſeized in a Highway, and carried into a Man- 
ſion-Houſe; otherwiſe if carried into a Coppice, and robbed there. 

By the Common Law, Day-light before Sun-rifing or after Sun-ſct- 
ting is accounted Part of the Day, and not of the Night. Days are 
natural and artificial. Natura/, which confiſt of twenty-four Hours, 


and contain the ſolar Day and the Night. Artificial, which begin from 
the Riſing of the Sun, and ends when it ſets. But we are ſpeaking of 
Day-light ; which (I ſay) is here accounted Part of the Day, tho' the 


Sun is down. 

To go on with the Statute. 8 | i 

Where Damages are recovered againſt one, or ſome few, of the Inhabi- 
tants of the Hundred, and the Reſt refuſe to contribute, two Juſtices of the 


Peace (1 Q.) dwelling within or near the ſaid Hundred, ſhall for the levying 
to 


thereof ſet a Tax upon every Pariſh within that Hundred; accordin 
which the Conſtables of every Tewn ſhall tax the particular Inhabitants, 


and levy the Money by Diſtreſs and Sale of Goods, [See 1 Geo. 1. St. 2. 


ch. 5. F 6. Concerning the Taxation of a Hundred upon demoliſhing of 
any Church, Chapel, &c. by Rioters.] TEL ATT Mas 


the Party robbed to an Action againſt the Hundred; not if it is commit- 
ted in a © Cloſe diſtant from the Highway, (2z.) or ina Houſe. * Every 
Man's Houſe is his Caſtle, which he ought to defend. And if an 
is robbed in his Houſe, it ſhall be eſteemed his own Fault. 5 

The Action is grounded upon 13 Ed. 1. The 27 El. ſhews only how 
the Examination ſhall be, Sc. —— 

It as not material if the Notice was given in another Hundred f, if 
near the Place of the Robbery. | bo on Be gras pris 

And by 8. Geo. 2. ch. 16. Where a Robbery is done, in order to enable 
the Party robbed to ſue the Hundred, be muſt not only give ſuch Notice as 
is directed by 27 El. ch. 13. but muſt alſo, with all convenient Speed, give 


4 Nettce 


\ 


Boo III. 


e A Stranger cannot be compelled. to keep watch. Every Inhabitant 


The Robbery muſt be committed upon the King's Highway, to intitle 


y one 
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where the Party grieved is to have his Remedy by Action. 2 


ap. 1. . —Taws of Eogland. 3065 


N Vote 1 fo one . the Conſtable of the Hundred, or 70 FP Conſtable, Be 
der, Headborougb. or. Htbingman of ſome Town, Pariſh, Village, Hamlet, 


57 Ti bing, near the Place where, &c. eiche perſonally, or by Writing » 2 Str. 1170. 


left at bis "Houſe, deſcribing as far as the Nature of the Caſe will admit, 
the Felon or Felons, and Time and Place of the Robbery, and within twenty 
Days after the Robbery, cauſe publick Notice thereof to be given in the Ga- 
zette,  deſcribrng_ the Robber and Robbery, Time and Place, and Goods and 
Effects bolt, and before Aclion enter into a Bond to the High Conſtables of 
the- Hundred, in be Penalty of one hundred Pounds, with two ſu Hicient Se- 
cufities, to be approved f by the chief Clerk, Secondary, or Fulazer of the 
County where robbed, or Clerk of the Pleas in the Court where the Action ts 
+ to be brought, or their reſpective Deputies, or the Sheriff of the 
County, for ſecuring to ſuch High Con/tables their Cofts, in caſe of a Non- 


35 Diſcontinuance, or Judgment againſt the Plaintiff in ſuch Aion. 


And the, Hundred 1s not to be charged, if any of the Robbers are taken with- 
in forty Days after ſuch Notice in the Gazette: And ten Pounds are to be 


given by the Hundred for apprebending any Offender in the Time limited. 
Conſtables, &c. neglecting to make Hue and Cry, forfeit five Pounds: And 


Proceſs againſt Hundreds ſhall not be ſerved on any Inhabitants, but upon 
the High Conſtable, who ſhall appear and defend the Action on their Behalf. ; 
If a Servant 1s robbed. of his Maſter's Goods, b the Maſter may ſue. b 1 Cro. 142, 


But then the Servant muſt be examined upon Oath ut ſupra, tor he; . * 


might know the Robbers. But the Maſter may be Witneſs in his — - 
Carle, to make clear Froof of the Value of the Goods. If a Carrier 2 Saund. 
is robb'd of another Man's Goods, either he or the Owner may ſue the 380. 


Hundred. But the Carrier muſt give Notice, and make Oath as in Caſe 
of a Servant, tho' the Owner brings the Action. Each Man here may 
be a Witneſs | in his own Cauſe. 


By 6 Geo. 1. ch. 1. No Receiver General, or any of his Agents or 
Servants, employed for carrying any Money to be received on Account of 
Taxes, ſhall maintain any Aclion againſt any Hundred for being robb'd on 


the King's Highway of the ſaid Money, unleſs the Perſons ſo carrying ſuch 


Money {hall at the Time of ſuch Robbery be together in N and be in 


Number three at the leaſt, to atteft the Truth of being robb'd. 


d There are two Kinds of Hues and Cries (from Huer to Hoot or Shout) « 2 Inſt. 172; 
the one by the Common Law for the King, and the other by Statute, . * 

Not only thoſe that refuſe to levy Hue and Cry, or do not purſue upon 7 Rep 6, 7. 
the Hue and Cry, ſhall be puniſhed by Fine and Impriſonment, but thoſe 
that are preſent when a Man is murdered or robbed, and do not endeavour 


to arreſt the Offender, or levy a Hue and Cry. 


There muſt be a Felony done, or elſe the Arreſting of the Party is 
unlawful, tho! it was upon Hue and Cry. Butif a Felony is committed, 
and the Hue and Cry is againſt one that is not of ill Fame, or ſuſpected, 
or unknown, yet the Arreſt is lawful, tho' he is not Guilty. For the 
Hue and Cry will juſtify the Arreſt, where a Felony is committed. He 


that levieth Hye and Cry upon another without Cauſe, ſhall be puniſhed 


for Diſturbance of the King's Peace. 
By 29 Car. 2. ch. 7. F Perſons travelling on ; the Lord's Day are rob. 


bed, the Hundred ſhall not be charged. But Hue and Cry ſhall be made. 


But if a Perſon be robbed on a Sunday in going only to his pariſh Naur. 345. 


Church, this is not within this Stat. Car. 2. and the Action lies againſt ' 8. C. 496, 


the Hundred: | | | | 
ER By 
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By 22 Geo. 2. ch. 24. No Perſon ſhall recever upon the Statutes of 
Hue and Cry any more than two hundred Pounds, unleſs the Perſon or Per- 
ſons robbed ſhall at the Time of the Robbery be together in Company, and be 

in Number two at leaſt, to atteſt the Truth of the Robbe 

[By 9 Geo. 1. ch. 22. Called the Black Act, the Hundred are to make 
Satiifattion, for Damages by killing or maiming of Cattle, cutting down 
Trees, or ſetting Fire to MY or Buildings, or Stacks of Corn, Ty, or 
Wood, againſt that A&.] 


See 22 Geo, 2. ch. 46. F 34. For aſcertaining the Method of hn 
Writs of Execution against 155 abet of Hundreds. | 

By 4 & 5 W. & M. ch. 8. He who apprebends and proſecutes a High- 
wayman 70 Conviction, ſhall within a Month afterwards receive of the 
Sheriff” of the County, where the Robbery was committed, forty Pounds (pro- 
ducing the Certificate of the Judge or Juſtices, before whom he was con- 
victed) with his Horſe, Furniture, Arms, Money, and other Goods, taken 


with him; not taking away the Rights of any Perſons claiming the fame, 
from whom they were before feloniouſly taken. 

If one is kilPd by a Highwayman, when purſuing or endeavouring to 
apprehend him, his Executors or Adm: niftrators upon e Jour re- 
cerve the ſaid Sum of forty Pounds. | 
= Tf any Perſon out of Priſon, having committed any Robbery, | ſhall after- : 
wards diſcover two or more Robbers, ſo that two or more 9 them ſpall be 
convicted, ſuch Diſcoverer 15 intitled io a Pardon. 

By 6 Geo. 1. ch. 23. The Streets of Cities, Towns, and Places, are 
deemed to be Highways, within the ory.) of 4& S W. & M. ch. 8. 


2. Larceny from the Perſon which es not put "bio in Fear, is Sher 
done privily without his Knowledge, or openly with his Knowledge. 
" 3 NE. s Privily and without his Knowledge, as by picking the Pocket, or by 
| Dalt, ch 153. cutting the Purſe, and ſtealing from thence to the Value of twelve Pence, 
P. 365. * If it is laid in the Indictment to be done Clam et ſecretè q Per ſond, pur- 
5 ſuant to 8 El. cb 4. the Offender is excluded his Clergy. If thoſe Words 
are wanting, a private Larceny from the Perſon ſhall have the Benefit of 
the Clergy. Openly and wth his Knowledge, in his Sight and before 
bis Face; as if one takes off my Hat or Wig from my Head, and runs 
away with it; or comes into a Shop and cheapens Goods, and runs away 
with them without paying for them. In all theſe Caſes of open Larcenies 
with Knowledge, the Offenders are by the Common Law within the 
Benefit of the Clergy. [But as to Droelling- Houſes, SPops, Sc. See 12 An. 
ch. 7. poſt. : 
| 5 8 0 ch. 4. None that taketh any Thing privily and flame ifly from 
the Per ſen of another, ſhall have the Bengt of bis Clergy. 
The Words are Taking ANY THING (generally) from the Per- 


1 of another privily and felomouſly ; yet by Conſtruction the Thing 
LP. C. 55. taken muſt be above the Value of twelve Pence. The * Statute not 


5 ch. 153. altering the Offence, but taking away the Privilege of the Clergy, if above 
P: $935" -- 


that Value ; which the Offender had before the Statute. Therefore, if it 
is under twelve Pence, it is Petit Larceny as at Common Law. 


This Statute extends not to any Aeceſſories betore or after. 
Thus of Larceny from the Peron. 


— — 


— —— — — — — 


* Clam delinquens magis punitur quam palm. 8 Rep. 127. 
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"6 5 Larceny from the Houſe is ; alſo a, mixt ad complicated Larceny, » H. P. c. 76. 


und ouſted of the Clergy by Statate, tho but ſimple Felony by the Com- 
mon Law. 


By 23 H. 8. ch; 1. To rob any Perſon in bis Dwelling-houſe, the 


Owner, bis Wife, or Servants, being there, and put in Fear, is Felony witk= 


out Clergy. [See 1 Ed. 6. ch. 12. 25 l. 8. ch. ** revived by 5 & 6 Ed. 
6. ch. 10, 4 & 5 Ph. & M. ch. 4. All which Statutes EP to a Rob- 
bery in a Dwelling-houſe, &c. n ſome Perſon in Fear. See alſo 3 
W. & M. ch. 9. infra. 

If the Houſe had been broke open in the Night, and Goods ſtol'n, 
or with Intention to ſteal, though no one was put in Fear, it had been 
Burglary e. 

By 39 El. ch. 15. 2 felonious 7 aking of Goods to the Value of five Sbil- 


lings out of Dwelling-houſe or Out-houſe, in the Day-Time, tho" no Perſon 
hats oulted of Clergy. 


Robbing the Houſe, when no Perſon was therein, was not ſo penal (be- 


fore this Statute) as robbing it when ſome Perſon was therein. But bad 


Perſons took Opportunity to commit Robberics in Houſes, when People 
were gone to Church, or about their Buſineſs. 


[See 5 & 6 Ed. 6. <. 9. For Robbing any Perſon in | his Dwell: Ty 


| houſe, Booth, or Tent, in any Fair or Market; whether the Owner be 


ſleeping or waking ; ; which Statute ouſts of Clergy, if a Perſon is in the 
Houſe, tho' not put in Fear. ] 


By 3 W. & M. ch. 9. V any Perſon ſhall feloniouſly take away any ö 


Goods or. Chattels, being in any Dwelling- houſe, the Owner or any ether 
Perſon being therein, and put in Fear; or ſhall rob any Dwelling-bouſe in the 
Daytime, any Perſon being therein, or ſhall comfort, hire, command, or aid 


one to commit any of the ſaid Offences, or to break any Dwelling- houſe, Shop, 
or Warehouſe thereunto belonging, in the Day-time, and take any Money, 


Goods, or Chattels, to the Value of five Shillings, altho no Perſon be there- 
in, be ſhall not have the Benefit of the Clergy. 


If any Perſon ſhall take away with Intent to ſteal, 1 or purloin, 


any Chaitel, Beading, or Furniture, which by Agreement be is to uſe, or 


ſhall be let to bim ro uſe, in Lea 55 ſuch Stealing 75 Larceny and 
_ Felony. : 

By lo & 11 W. z. ch. 23. All Perſons 200 by Night or Day Pall in 
any Shop, Warehouſe, Coach-houſe, or Stable, privately and felonio:/ly 
 fleal any Goods to the Value of fre Shillings, or more, though ſuch Shop, &c. 
be not broke open, or though any Perſon be or be not in ſuch Shop, &c. or 


that ſhall affilt, hire, or command any Perſon to commut ſuch Offence, he ſhall 


loſe the Benefit of bis Clergy. 

1f any Perſon ſhall commit any Burglary, Hate Breabing, er He ny in 
ſtealing any Horſe, or any Money, Wares, and Goods, from whom the Be- 
nefit of the Clergy is by this Af taken away, and being out of Prifon ſhall 
diſcover, or cauſe to be diſcovered and apprehended, two or more, who have 
committed any ſuch Burglary, &c. and who ſhall be convicted ther of, be 
ſhall be zicke 4% a Pardon of all Burglaries, &c. 

Any Perſon taking and proſecuting ſuch Flons t9 Gans Fon, upon the 
Judges Certificate thereof, which he is to have gratis, or his A/ignee there- 
_ of, be himſelf not having made Uſe thereof, fhall be exempt from Pariſh and 


Ward Offices in the Pariſh or Ward where ſuch Felony was committed, Pen- 


ons flain by any ſuch Houſe-breaters, Horſe-/tealers, or other Felon afore- 
ſaid 
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ſaid, by ache 70 afprebend them, "their Executors or Amn! Naratbrs 
| ſhall have fuch Certificate. 42 Job 


Pr 6 ch. 3t. 9 Reward of ful Ponds" 75 Sven ie any me} lber 
take 


4 CET wo bb * Nas 1 


e and Convict one gitilty of the 125 Breaking or Entring any 
Aioofß f in the Day-time-; and tothe Exerutors or Adminiſpraturs ꝙ any Pers 


ſen who halt be Killed in enden vouring to apprehend ſuch Offender, 


6 Geo. 1. ch. 2 3] And if any Perſon ſhall commit \ſuch Felony,” am we 
terwards being out of Priſon, diſcover ioo or more, who bare com 


mitted ſuch Felonies, ſo as they be convitt, fuch Diſcoverer ail baur 


forty 
Pounds, and ſball have his Pardon for all Pelontes, N Murer an 


Treaſon. Mn i * N 


And if any Perſon hall receive or 40 dene! any Holen cod * 


Enorbingly harbour or conceal Felons, be re be _ as d e om ve 


Felony, and ſuffer Death as a Felon, . | 


By 12 An. St. 1. ch. 7. If any Pan ſhall heal a any Maney," Goods, or 


Mares, of the V, alue of forty gr or more, being in any Dwelling. 
houſe, or Out-houſe thereunto belonging, though Juch Hoe, &c. be not 


broken by ſuch Offender, and theugh any Perſon be or be not in ſuch E | 
&c. or if any Perſon ſhall aſſiſt another to commit fuch Offence, be ſhall % 


debarr'd the Benefit of the Clergy. þ 49 wb. 4 
This Act ſhall not extend to Apprentices under the Are id fftern Nears, 


* 


050 ſhall rob their Maſters. 


See of the 
Clergy,ch. 2. 
And fee B. 4. 

h.g.y 11. 
poſt. 


2 3 Inſt. 111, 
112, 113. 

H. 
Hawk. P. C. 
B. 1. p. 98, &c. « 
2 H. H P. C. 
. 

4 Black. com. 
71. 


a Subject, by a Depredation or Robbing at Sea. 


See 28 H. 8. ch. 15. 


to be Pirates, Felons, and Robbers, and 


By 4 Geo. 1. ch. 11. When any Perſm taketh Rewind Wr the Pre- | 
rence of Helping any one to flolen Goods, he ſhall (unleſs he apprebends the 
Felon, and cauſes him to be brought to T rial for the fame, and gives Evi- 


dence againſt un ), WL ger as a Felon, as 108 be bimſel if pad JD enn 


1 


ens 


By 6 Geo. 1. ch. 23. 2 Jall Merce apþrebind, and: erke 
to Conviction of Felony without Benefit of Clergy, any Perſon for takings 
Reward to help any Perſon to flolen Goods, (who bas not « {ones eh inn 
Felon, &c.) ſhall be 2 to a Reward of forty Pounds.” 

After Jomple and mixt Larcenies, let us bd Dinething' Ee Piracy.” 5 

92 3 
3. Piracy (a r Takes 6 or  Deceit) is a i Felony nt the Goods of 
This is a capital Of- 
fence by the Civil Law; but by Act of Parliament it is to be inquired 
of, heard, and determined according to the Courſe of the Common 
Law, as if i it had been done upon the Land, Tt ftill remains an Offence 


by the Civil Law, and therefore a Pardon of all Felonies, doth not 
diſcharge it. 


tioned. [For the Method of Trial according to the Common Law, 


1, Poſt.] 


Hy i & 12 W. 3. ch. 7 JF If any natural-born 8 Hels or- Deals ſhall 
commit any Piracy or Robbery, or any Aci of Hoſtility againſt others of 
his Majeſty's Subjects, upon the Sea, under Colour of any Commiſſion from 


any foreign Prince, or any other whatſrever, ſuch Offenders ſhall be taken 


ſhall ſuffer as Pirates, Felons and 
Robbers upon "the Seas. [Or by 18 G. 2. ch. 30. Shall commit any Hoſti- 


lities in the Time of War on the Seas, 


Admiralis Juriſdiction, againſt the King's Subjects, by Virtue or under 
Colour of any Commuſſion from the King's Enemies or be any otherwiſe 


adherent, 


4 


It being a ſpecial Offence, it ought to be ſpecially men- 


11G 12 V. z. ch. 7. and ſee of the Court 
of Admiralty, and Court by Comm! Na, upon the 28 H. 8. B. 4. ch. 


or in any Place within the 
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Ae or 81 ving Aid or net 70 the King s Enemies on the Es 
in ſuch Place, &c. may be tried, and ſhall ſuffer as Pirates.] 

any Commander or Maſfer H any Ship, or any Seaman, ſhall within 
the Admirals Juriſdiction betray bis Truſt and turn Pirate, Enemy, or 
Rebel, and run away with his Ship, or any Boat, Ordinance, Ammunition, 
or Goods, or yield them up voluntarily to a Pirate, or combine with, or 
attempt to-corrupt any Commander, Officer, or Seaman, to yield up or run 
away with any Ship or Goods or go over to Pirates, or if any Perſon ſhall. 

lay violent Hands upon his Commander, to hinder him from fighting in De- 
e of the Ship or Goods committed to his Truft, or confine his Maſter, or 
endeavour to make à Revolt in the Ship, be ſhall be adjudged a Pirate, Felon, 
and Robber, and ſuffer as a Pirate, ; xc. 

Tf any ſpall on the Land or Sea, knowingly ſet forth any Pirate, or aid, 
maintgin, command, or adviſe any Perſon to commit Piracy, and fuch Per. 
ſon ſhall e r commit ſuch Piracy, they ſhall be adjudged acceſſory to 
fuch Piracy. Likewiſe if any Perſon, knowing ſuch Piracy to be done, ſhall 
upon Land or Sea entertain or conceal ſuch Pirate, or receive any Ship, 
Veſſel, or Goods, which have been by ſuch Pirate pi ratically taken, he ſhall be 
adjudged acceſſory to ſuch Piracy, and ſhall be tri ed accord ng to 28 H. 8. 
and ſuffer as the Principals ought to ſulfer. 

IA by 4 G. 1. ch. 1 1. $ 7- Such Offenders are 2 of Clergy. [See 
B. 4. ch. 1. § 10. pol.] 

[By 8 G. 1. ch. 24. If any Maſter of a Ship, or other Perſm, foal any- 
wiſh trade with any Pirate, by Truck or otherwiſe, or furniſh him with 
any Ammunition, Pros on, or Stores, or ſhall fit out any Ship knowingly, 
or with Intent to trade or correſpond with, or ſhall conſult, combine, con- 
federate; or correſpond with any Pirate, knowing him to be guilty, he ſhall 
be dtemed guilty of Piracy, Felony, and. Robbery, and be tried and ſuffer 
eee Aud any Perſon belonging to any Ship, upon meeting any 
Merchant Ship on: the High Seas, or in any Port, Haven, er Creek, ſhall 
forcibly enter ſuch Ship, and (tho they do not ſeize or carry off ſuch Ship) 
ſhall throap overboard or deſtroy any Fare of the Goods N ng to Jem Sh; 2 
be ſball be deemed, and puniſhed as a Pirate. 

Al Perſons declared 22 es to Piracy, by 11 & 12 W. 3. ch. 7 Foal 
be deemed Principals, and ſuffer as fuch. : 

"Offenders againſt this Act are excluded from the Benefit of Clergy.] 
lla Time of War there are temporary Statutes made for the . 
tion of Privateers, and for the making it Piracy in them to take Ran- 
ſom for a neutral r without. gs her into 12 Sc. as vY 32 
G.2, eb. 25. ] 


4. Private Felogies againſt the Dwelling « or Habitation of a Man are of 
two Kinds, 1. , 2. Arſon, 3 | 


1. a 1 (Bargiaria, Burglar, from FOR a Houſe, and Laron , 1 
2 Thief) is a Felony at Common Law; and by the Common Law is 3 lo by” 
where a Petſon in the Night breaketh and entereth into the Manſion- * F. C , 
Houſe of another, to the Intent to commit ſome Felopy there, whether 223. cen. 
the felonious Intent be executed or not. 1 Burn juſt. 
In the Night, The Word No#anter is neceſſary in every Jadianent bn, 1 
for Burglary; for if there was ſo much Day-light at the Time, that a HP. C. = 
Man's Face might. be diſcerned thereby, it is not Burglary. The Night : HH. b. C. 
7 Sgravates 5 
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aggravates the Orime, liche ike Crime auen by Day, its Cal 
: led Houſe breaking." J 331 A \ i n Nee 9 3 I en! 
a 3 Tnſt 64. Breaketh and LE Ki The Breaking and Fat 7 * is, alſo neceflar y 
1 make it Butglary, not Breaking only. - Felanice: & Burglariten Pre- 
Kely. C6. git '& Tatravit_ are the, Words. of the lndid ment. Therefore as to 
breaking ; if a Door is; open, or a Window. is open, or a Hole is mage 
in the Wall before, and the, Thief, enters and ſteals, or draves out the 
Gdods, it is not Burglary; tho". this is Breaking, in- Law. Ia Burglaty 
there molt” be an actual! Breaking of: the Houſe. If the Thief, break- 
eth the Glaſs of the Window, a Hole in the W allz draws the Lateh, 
unlocks the Doo, to rob, Sc. This is an actual Breaking of; the 
Hobſe. As there muſt be a Breaking, ſo there muſt be an Emtr ys Set- 
tin the Foot over the Threſhold; after the Door is broke, opep putting 
| 2 Elana, 86 l, of FIN within the Winden or Door broke n 
an. Entr N 18 NR IT ra AUNT 33% 
f 4 Niadel fie l Phe ft ff dhe, Houſe, and. his. Servant in a00- 
\- "ther Parr, and the Servant i in the Nigbt draus the Latch of the Maſter's 
Str. 481. Chamber, and enters it, to. rob and murder him, Lore if a Servant draws 
the Bolt of his Miſtreſs's Chamber, 9 5 See with, Peßgu to commit 
a Rape] here 1s both a Breaking an 115 N 
But in ſome Caſes one may be guilty of. 4 Burglary, without actual 
Breaking. As when one comes down a. Chimney by Night, to rob 
H. H. P. C. A Nor when ſeveral. Perſons come in the Night, with a' Deſign to Z 
$3 4s commit Burglary, and one does it, while the reſt . near the Houſe, Y 
that no Help ſhould come to the Owner ; here the Act of one is by In- 
ter pretation eſteemed to be the Act of all of them. But if a Servant 
N opens a Window, to let in a Thief, who comes in and ſteals, it is Bur- 
= glary in the Stranger, and Robbery in the Seryant. Qu. if not Burglary 
1 H. H. P. C. in both *.} b When Thieves, having an, Intent to rob, pretend Buſi- 
Lewk P. C. neſs, to get into the Houſe by Night, or raiſe Hue and Cry, and bring 
B. 1 p. 103. the Conſtable, to whom the Owner opens the Door, and when they 
05 891. Ccomhe'in, , they, bind the Conſtable, and rob the Owner; this being done 
l Boas in * Abuſe of the Law, is by Interpretation eſteem'd to be an actual 
Breaking and Burglary; and,'the whole Act ſhall be imputed, to the 
Thieves. [See 12 Ann, cb. . off. I ä 
« 4 Rep. 0. Manſion houſe - of another. Here. a Church may be ed 
3 Inſt. 54, 8 for it is the Manſion-houſe of God. (Qu.) If a Church is not to be called 
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5 S* © Manfion-houſe, it is a-diſtin& Burglary: to break and enter it in the 1 
Hawk. P. C. Night to rob it. [See 1 Ed. 6. cb. 12.] The Out- Buildings adjoining I 
1 45 103. to the Manſion-houſe, as Barns, Stables, Dairy-bouſes, are to be underſtood . 


as Parcel of the Manſion-houſe, and Burglary may be committed in them. 
But if the Barn or Stable is at any Diſtance. from the Houſe, it is not 
Burglary, For the Indictment for Burglary, muſt ſet forth, that Fregit 
et Intravit Domum Manfionalem. A Shop may be Parcel of a Manſion- 
* 3 1 98 64. houſe. Hut if it is ſevered, from the Manſion-houſe by Leaſe, and is 
Kely, 84. for one to work in by Day only, though he goes into his Shop by the 


1 H. H. P. C. ſame Door with the other nhabitants to works it is no Burglary to break 
"IN i og open in the Wen EY 
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* Ns Legis e invgcat, 4 gui in legem committit. 3 Inſt. bas IN Ss 
 Merito beneficjum lis amittit, gui legem ipſam fubvertere. intendit. 2 Inſt. 33. 
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CHa u. Lauf of England. 8 8 1 


A Burzlary 7 be committed iH 4 Manſiotil Hbuſe We all U the Fa- . 
mily ate abſent. If a Man bath e 720 n, and ſometimes lives in «4 Rep 40. 
one, and ſometimes in the other, Burgla y may be committed in either $7: 7. 
of them: A Chamber in an Tin burt Where one uſually lodges, is 
a manſion;houſe. For evety one hath a ſeveral Property there, If ons 
hires Part aof af Houle to lodge in, which'is: divided from the reſt, and | 
hach a Pöot of its Own t6 the Street” this is his Maufion-bouſe. But Keb 83,54. 
2 Chamber above Stairs or below, where any Perſon doth lodge as an 1 

Inmate, cabnot be called bis Man ſion houſe; ſo that if a Burglary 18 > © 
committed in his Apartment, the Tadicuavent hall lay the Offence to be * 4 © 
in the Manfion-houſe'of him that let it. For if the Owner of the Houſe Bl. 1. p. 104. 
breaks into the Rooms of his Lodgets, and ſteals their Goods, it cannot 
be Burglary, to break into Bis own, Houſe; but it is Felony, to ſteal 
their Goods. 21 3 EEG: 
To the. Intent. 70 commit * Felony within tbe ſame, R If one oaks a 2 3 Toſt. 65. 
| Houſe; and enters, with an Intent to, commit a Treſpaſs, as to beat the ay 3 
Owner, Sc. it is no Felony,” But if the Intent was to commit a Felony, e 
by breaking and entering, it is Burglary, tho” the Intent was not executed. 
or the Thief did no Harm: Other wiſe of Robbery V. 8 = 

By 5 & 6 Ed. 6. ch. 9. To rob am Perſon i in 4 Booth or Teut ina 
Fair. or Market, the Owner, or any of bis Family being within the ſame, 
1s to be puniſhed in like Manner as Barglary, and without Benefit of Clergy, 
wy without his, his Children, or his Servants Notice or Hearing. BY. 

By 18 El. ch. 7. None ſhall bav? hrs Clergy, that. commits Burglary. 

By 3 W. & M. ch. 9. He that ſpall coanſel, hice, or command an ny 

8 W to commit any Burglary, ſhall not. Dave the Benefit of the Clergy, 
Idee 3 . & M. cb. g. 10 C11 . z. cb. 23. p. 367, Ge. ante. 
1 Concerpitity Robberies of Shops; Warehouſes, Caach-houles, or Stables, 
and concerning the Reward foe Taking and Diſcovering of Perſons guilty 


of Burglary! + Fot thoſe Statutes make Larcenies from the Houſe puniſh- 
able in the like Manner as Burglaries.] 


7 


By 12 An. St. I. ch. 7. N any Perſon, foall enter 765 Manſon or A Benni. 
ling-houſe of another by Day or Ni ght, wit breaking the Jame, with an 
Intent to commit Felony 3 or being in ſuch Houſe, ſha al commit any Felony, 
and ſhall in the Night-time break the ſaid Houſe: to get out of the ſame, ſuch 
Perſon ſhall be taken to be guilty of Burglar ry, and ſhall not bave the Bene- 
fit of Clergy. See other Parts of this Act, p. 368. ante. And 6.Geo. 1. 
. ch. 23. Concerning the Reward of 40 7. for, Are and der 
AY any Perſon for Burglary, "And 24 H. 8, ch. 5. p. 352, ante. 
Y 15 12 G. 1. ch. 34. 8 7. To break or enter, by Force into any Houſe or 
IJ Shop, by Day or by Night, with Trtent to cut or deſtroy any Serge, or any 
I other Moollen Goods, in the Loom, or any Tools employed in making. thereof, 
E 15 Felony without e See more of oy Act, 1 344 & 3 05 ante. 
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2. 2 Arſm (from 0 to urn) or Houſe-burning; is a F elony at * a 11 Rep. 29. 


Common Law, and is à malicious and wangen Wagna Houſe 3 


Inſt. 66. 
another, by Night or by Day. N . P. E. 85. 


It muſt be a Burning ; tor to put Fire into a Houſe, or any Part * it 4Black. Com. 
without Burning, is not Felony. But if Part of the Houle is burn'd 356.310, 
thereby, it is Felony, tho' that Part is not wholly burn'd. If it doth 
burn, and goeth out of itſelf, it is Felony. For the Words of 2 In- 
dictment are Incendit et Combulſi EET 212] 


£44 


It 


372. 


An Inſtitute of the = Book: mi 


be Inſt 67 
HF. C. $5. 
3 Cro. 378. 


ce J In. 67. 
4 Rep 20. 


H. P. C. 86. 


11 Rep. 30, 


the Manſion houſe, are to be underſtood. To burn Barns Whkreih there 


is not Felony. The Burning of a Frame of à Houſe is not accounted 


be the Houſe of another. So that the Houſe which he has itt bis own 
Poſſeſſion by a Leaſe for Years, is not meant, if the. Owner burns it, 


| Weſtmoreland, or Durham, ts Pelony without Clergy.” ron an 


* 7 48 


It will be neat to be done Van. ir one, of gning wor 
the Houſe of A. only, does burn the Houſe of B. or if one maliciouſſy 
burns his own Houſe, to the Intent to barn others, if. the Tntention is 
executed. Put if only his own is. burn'd it is not Felony ; 3 but it is 
great Miſdemeanor, and puniſhable with Fine, Pillory, Fc. If a 'Houſe 
rs fired by Negligence or Miſchance, it cannot amount: to Aen. For 
the Words of the Indictment ate Voluntari? er Malitia fla. Pirivcogitars 
et Felonice. [See 9 An. cb. 31. 

By the Houſe of another, not only a Manſion-houſe' and the principa f 
Parts thereof, but alſo any other Houſes or Out-buildings, 'as Barn, Ln | 
Stable, Cow-houfe, Sheep-houſe, Dairy-houſe, Milk-houſe, Parcel of 


js Corn, whether they are adjoining to any Hobfe or not, 1 Athen. Put 
by the Common Law, to burn a Barn, not Parcel of a Manfion-houſe; 


Houſe-burning, becauſe the Frame of a Houſe cannot come under oy 
Word Domus, which is neceſſary in every Indictment for Arſon. 
Arſon it mint be Domus, tho' a Barn, Malt-houſe, &c.- whereas i in Bit. 
glary it muft be Domus Manfionalis, as above-mentioned. "And it muſt 


and no other Houſe is burn'd with it, as before obſervd. 
By 23 H. 8. ch. 1. Burning of Houſes, or Barns qobereth any Cit i 155 

the Principals and Acceſſories are ouſted of of Clergy. [See 25 H. 8. ch. 3 

1 Ed. 6. ch. 12. 6 Ed. 6. ch. 10. and 4 & 5. Ph. & M. ch. .I 
By 43 El. ch. 13. Wc burn, or Bu to be burned; fully 17 

Malice, (or to aid, procure, or conſent to the. Burning of) any 'Barn, or 

Stack of Corn or Grain, in the Counties of Northumberland, Cumberland, | 
By 22 & 23 Car. 2. ch. 7. I is Felony to burn in the Night-time nu 

liciouſly any Rick or Stack of Corn, Hay, or Grain, Barns, br other Houſos 


or Buildings, or Kalns, in any Place whatſoever. "But the Of endermay 
make Election to be tranſported for ſeven Lars. Vol ol 


And by 9g Geo. 1. ch. 22. Tf any Perſon : ſhall ſet o any Houfe, 
1 * Out-houſe, or to vic Hobel, e Courts r fre tos wh 855 
Straw, Hay, or Mood, (or by 10 Geo. 2. ch. 32. To any Delpb of Co3l) 
He fhail. ſuffer as a Felon without Clergy, See more. of "this Act Upon 
the Title, Felony age to the Game, infra.] ares 

By 1 Geo. 1. St. 2; ch. 48. If any Perſon ſhall malitivuſly o e, 
burn any Wood, Underwood, or Coppice, or any Part theref, be ſhall Her 
as a Felon. [See Toney: * Ee of . d 00 e in 


. 


There are Wes private Felonics immediately burtful t to the Subject, 
made Capital by Statutes 5 which could net properly be reduced to 
Felonies againſt the Life, Body, "Goods, or 'H itatibn. "Theſe cenberh 
Records, Cattle, Game, Ships, 21 eel Nee THE: ; ee Hunt - . 
poles, Grain, and e e 5 nn 
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1. Concerning Kectel, £4 hed woos. 21.4; 


To deface or alter a Record is an | Offence: at omen La, "and api 
niſhable by Fine, Sc. But, * 


1 


L 4 2 e. 1 Wu 
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CHAP: I. : — 
BY BI # > nts 4» x 1 =F , n | r 23 ; 
0 8 1125 mJ, an 2 or thy Perſon ſpall fieal, an 42 
ni n om 
take” away, fag," 0 ” id 4 an R 7 05 "arc f the 2 ms, Writ, 128. 


„ 1 a el, 1 Ace 2.0 eh 7 F Artirnt b King Court 6 

cery, , Freche gre” the one Kauen, of. the 9, or in this e 

Ws ere th 17 4 JUS Foe 1 fo Pony fi he Sea 

7; c. thei, CR Con. , 71571 0 ark SOC 
a This A does not. extend to Jud, ES ( 10 any *Eourt, becaule it beg «To. £1." 

with gam ng "Ttetks ig which hte inferior,” to 1485 LSee 8 Ri. 2. IF I 
4.] and it Saen On 715 the Cent prefſiy Ranzed; and to the Courts 

a Chancery and Excbequer ſo. far only, 8 they poreed according to the 

Courſe of the Common Law. | 
Theſe Words, By Reaſop whereof any J ud; men 7 ſhall? bo Paoerſe 7 q 5 

nify, whereb: any. Jute gment ſhall Het take Felt; ſo that if the Alteia- 

tion 18 made Feiert E or after the Judgment, it is within the Act. : 


it 


By 21 Ja. I. ch. 26. 7⁵ actnowledge, or procuve 1 0 Yivlole ds ed, 1 Str. 294. 
any Fine, 0 "Deed inroll d, Statute, e e Bail, or 2 9 
ment, in the Name of any other Perſon or Perſons, Not privy or 10 Is an 


70 the ſame, 1 10 Felony * T61t bout the lach 222 Chrey ; : "But without Corruption 
of Blood, or Taking away Dower ; "neither | ſhalt it extend 0" Fackbn nt p 
acknowled, ed: by an Attorne 0 V Record fi for 7 Perſon.” won | 
By 4. W. & M. ch. 4 955 perſonate any other Pe en before any C572 
miſſioner authorized 70 145 Bail in the King's Bench, Gba Pleas, or 

_ Exchequer, whereby the Perſon fo repreſented ma J) be able to the Payment 
| US any Ma, 10 be recovered 7H, of fame Set, 15 Fe Tony. 


2. Cola Capo + DONA eee . 
By 22 & 23 Car. 2. 195 To 12 or Ain Wiſs, 55% or her 1 Burn Juft. 
Cart” in tbe ” Night: time 35 unlatefully, and willingly, 1s Fe- a SEE 
lony, But ach Alttainder all work 40 Corruptitn if Blood, Lifs of Drw- 4s CHW, 
ar, or Diſinheriſon of the Heir. © Yet Liberty is given to the Offender to 1 
avoid Judgment of Death, by making Election of 7. ranfportation for even 
Nars. Any returning within ſeven Years ſhall fe Her Death, 
Tf any ſhall in the Night-time, maliciouſiyj maim er otherwiſe hart any 
Cattle, they ſhall forfeit to the Party grieved treble 9 4 by Aion 
of T. reſpaſs upon the Caſe. . 
Upon Complaint of the Parties injured, three or mere Juſtices F the 
Peace may inquire by the Oaths of twelve Men, Examination of Witneſſes 
upon oath, or any lawful Means, concerning firch' © ences and Offen dere, 
and iſſue WW, arrants to. ſummon Furors, and afpre end ſuſpeFed Pe ſors, 
and cauſe others that ſeem likely to make Diſccvery 70 appear and give In. 
formation upon Oath, &c. 
The Proſecution mult be within fix Months after the Offence rel. 
[By 9 Geo. 1. ch. 22. Wilfully and malictoufly to hall, mai, br Wound 
any Cattle, is made Pelony 011/hout Ra 5 ay 1. 5 


3 
6 # 2 ; 1 
* % 


43 


CTY I en : 
q 1 : 


i Concerning the Game. 1 I 

By g Geo. 1. ch. 22. F any Perf, the abut wy: be I, 
fons, and having the Face black'd, or being otherwiſe diſguiſed, [hall 2M. 
fear in any Foreſt, Chace, Park, Paddock, or Grounds inclofed; wherein 
Deer have been or ſhall be uſually kept, or in any Warren, or Place where 
Hares or Conies have been or ſhall be uſually kept, or in any higb Road, open 
Heath, Common, or Down, or ſhall unlawfui'y bunt, wound, 250 deltr 25 or 
teal, any red or fallow Deer, rob a Warren, &c. or ſteal Fiſh out of any 
River or Pond, or if any — ws 2 unlawfulh hunt, Kc. any red or fat. 


5 C | too 


See p. 350. 
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low Deor, fed Bj an Be ige, in ay of the King's b or 
Cbaces, or in any Park, &c. or break down the ob gr ns of any Fiſh, 
Pond, whereby the Fiſh ſhall be loft or deſtroyed, or forcibly reſcue any Per- 
ſen, being lawfully in Cuſtody of any Officer or other. Perſon for any of the 
Offences mentioned in, this Act a, or by Gift. or Promiſe of Money, or other 
Reward, procure any to join in an ſuch unlawful AF, or conceal or ſuc- 
%%% 
ing them to have been ſo charged. and required to ſurrender, be is guilty. 
of Felony without Benefit of Clergy, 0 


— 


I 


% 


138 


171711. 
By 22 & 23 Car. 2. ch. 11. 1 An. St. 2. ch. 9. 4 G. 1. ch. 12. 
and 11 G. 1. ch. 29. § 6. I is Felony without Benefit of Clergy for any 
Owner, Captain, Maſter, Mariner, or other Officer, belonging to any Ship, 
_ wrifiully to caſt away, burn, or deſtroy the ſaid Ship, or procure the ſame 
to be done, with Intent to prejudice any Owner, or any Under -aoriter of 
any Policy of Inſurance thereon, or any Perſon who hath laded Goods therein. 
B 12 Ann. Seff. 2. ch. 18. F any * makes or aſſiſts in making. 
any Hole in any Part of any Ship in Diſtreſs, or fleals any Pump belonging 
to ſuch Ship, or is aiding or abetting to ſuch Stealing, or wilfully does any 
Thing tending to the immediate Loſs or Deſtruction of ſuch Ship, be ſhall 
be guilty of Felony without Benefit of Clergy. And, 1 1 5 


* 
* 


2 


By 26 G. 2. ch. 19. If any Perſen ee Neal, take away, or de- 
Atroy, any Goods belonging to any Ship in Diſtreſs, or which ſhall be wrecked 

or firanded (whether any living Creature be on board or not) or any Tackle, 
Proviſion, or Part of ſuch Ship, or ſhall beat, or wound, with intent to 
kill, or otherwiſe wilfully obſtruct the 7 of amy Perſon endeavour- 
ing to fave his Life from ſuch Ship, or ſhall put out any falſe Light, with 
Intent to bring any Veſſel into danger, be ſhall be guilty of Felony withoat 
Benefit of Clergy: Provided, That when Goods of ſmall Value are ſtranded, 

and ftolen without Circumſtances of Cruelty or Violeuce, the Offenders may 


be proecuted fir Petit Larceny en). 


JVTTPTTVTTTTVTVTJVTVUTVTTVTV OLE 
By 5 Geo. 2. ch. 30. If any Perſon becoming a Bankrupt, aud againft 
whom. a Commiſſion of Bankrupt bath been awarded and iſſued out ſhall not, 
within forty-two Days after Notice in Writing and in the London Ga- 
zette, or within ſuch farther Time as the Lord Chancellor ſhall think fit to 
allow him, not exceeding fifty Days, ſurrender himſelf to the Commiſſoners, 
and ſubmit to be examined upon Oath (except Duaters, who are to be eu- 
amined upon the uſual Affirmation) touching bis Eſtate and Effects, Trade and 
Dealings; or if he ſhall remove, conceal, or embezzle any Part of his Eftate 
or effetts, real or perſonal (his and his Wife's and Children's neceſſary wear- 
ing Apparel only excepted) to the Value of twenty Pounds, or any Books of Ac- 
count, Papers or Writings, relating thereto, with an Intent to defraud his 
Creditors, be ſhall ſuffer as a Felon without Benefit of Clergy, or the Benefit 
/ any Statute made in Relation to Felons; and ſuch Felon's Goods and Eſtate 
ſhall go to, and be divided among his Creditors under the Commiſſion. 


6. Concerning the Deſtruction of River and Sea Banks, and 22 
Polis. | . 8 

By 6 Geo. 2. ch. 47. F any Perſon ſhall maliciouſly break or cut 
down the Bank of any River, or any Sea-Bank, whereby any Lands ſhall 
be over flowed or damaged, he is guilty of Felony without Clergy. So if be 


4  maliciouſly 
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SF 11, To forge or counterfeit the Common Seal of the 
to forge, alter, or raze any ſealed Bank-Bill or any Bank RY or E 0 


— cut == En- lind, r on Sy | 15 Ploitatim i 7 


And the Proviſfons contained in 9. 5 ae 


fy re ty BY 2, ch. 
32. extended to Offznders again. 4 22, are by 2 þ 


\ esl. 2 A 30 Tau \3' 


d. rat ts 
\£ 


Concerning Grain. 1 Sen: 
a 11G. 2. ch. 22.8 2. 1 22 1 il row dawn.” « deſtroy. any 
Store-houſe, or otber Place where Corn is then 4 in order to be exported, 
or unlawfully to enter the ſame, and take a any Corn, Hur, Meal, 
or Grain therefrom, or throw abroad, or poll the ſame, or an Part thereof, 
or unlawfully to enter on board any Ship, Barge, Boat, or el, and ma- 
licioufly take away, or throw oiet therefrom, or poi! or Damage any Meal, 


Flour, Wheat, or Grain therein, N . e is OY: and 
Tranſportation, for ſeven Years.) BE 


8 KS Vs 3 ny Os 8 


8. Concerning Forgery, of falſe Deeds, Ke. e Bank Me, "Y Needs 4Black. Com 
Bills, &c. Stamps, South Sea and Baſt India Bonds, &. Lottery Orders, &c. 245 to 249. 
the Common Seal of either of the Corporations, for Aſſurances of Ships, &c: 


| Mediterranean Paſſes, Letters of Attorney to transfer Stock, Certificate of 


the Accountant General in ARG c. e Tae & &c. 8 
Wills, * Bs | | 


B El. ch. 14. 75 * e dy mm 1270 6 uh wk Bal Castekl 97 . 
Will in Writing, &c. after Sener for 1 the Art Offence, i i Fein wit 5 n+ of row ge- 
out Clergy. poſt, 


By 2 G. 2. ch. 2 7A Tofa Iiely make, forge « or - counterfeit, o, or r cauſe, or pro- 
cure to be falſely made, &c. or willingly act or aft in the falſe making, &c. 
or utter or publiſh as true, knowing the fame to be fa Ife, &c. any Deed, Will, 
Teftament, Bond, Writing obligatory, Bill of Exchange, promiſſory Note far 
Payment of Money, Indor ſment, or Aﬀfgnment of am Bill of” Exchange, or 
Promiſſory Note, for Payment of Money, or any Acquittance, or Receipt, either 
for Money or Goods, wwith Intention to defraud a any Perſon, is Felony without 
Benefit of Clergy, but without Corruption of Blood, Lofs of Dower, or Diſ- 


beriſon of Heirs. And, 


By 7 G. 2. ch. 22. To falſely make, alter org e, or counterfeit, (or fo pro- 
cure, aid, or utter, as in the laſt Statale) any Teen 17 any Bill of Ex- 
change, or the Number or principal Sum of any accountable Receipt for any 


Note, Bill, or other Security for Payment of Money, or any Warrant or 


Order for Pay ment of Money or Delivery of Goods, with Fuent fo ce 


any Perſon, is Felony without Benefit of APE * 


Of Bank- Notes kee. : es dh 5 
By 8 & ꝙ W. 3. ch. 20.6 36. 11 . 9 80 nd 15 G. 2. ch. e 
1 ads Engl and, or 


of Exchange, Dividend Warrant, or any Bond, 5 Obligation under the Seal 
of the Company, or any Tndorſement thereon, or knowingly to offer to diſpoſe 
or demand Payment thereof, with Intent to de fraud, is Felony without Clergy. 


Of Exche quer Bills. 


By i G. 3. ch. 2. and the ſeveral former Acts which direct the ing 
thoſe Bills ; to forge or counterfeit them before they are paid off and 
cancelled, or the Indorſement thereon, or tender in Payment, or demand 


Money 


r PPP . 


sl ag” bid — 


: f | Fo . Le 65 Miihe — 500 I 
be — —_ 5 TIT VID orc erke Ba (knowing the fame to be ſuch) | 
W ee to de aw © Felony angel 


Stamps. 


N I AY 9 WW J Wt * 


Ce, Bs An. "ue 1 0 14 1 8 0 10 55 dy 19. 8 26 bee 


p S.. 2. ch. 9. 5 G. 1 ch. 2, and 30 C, h. 0. in Wee e 
5 or Marks provided by thoſe Stars IK, A 


Of. South- Sea and Eaſl- Indio Bonds, UM: WY Is WIRugn mls Bs 

By ꝙ An. ch. 21. 6G. 1. ch. 4. 56. 2 14. 8 J ee 2:8 9. 4 
forge or counterfeit the common Seal of the South-Sea Com pany, or 
Eaſt-India Company, or 10 for ge, ccunbet fecit, or alter any. of their 
Bonds, or any Aſſignment... or Lad e theroen, {er any 86 their Ne- 
ceipts Warrants, or Indorſements thereon, y.0 G. 1. ch. 11.5 50.) or 75 
Mer to diſpoſe of, or to put away, any ſuch Forged, &c. Bond, &c. (Enow- 
ing the ſame to be fach) or to demand the. Money, or any Part thereof, 0 


the Company, or any 1 a ene with e en Ha any AU 4 
Fang. without Clergy. | 


Je 1 "I'S * (W f 7 % ; 
p * 0 2 I 3 2 


of Lottery-Orders, Tietz or Certificates, Rs 18 


"By YT, 3. ch. 7. and the ſeveral former FILE 4555 MU 10 r ge or 
counterfeit any Lottery-Ticket or Certificate, made in the Paribas of 
thoſe Acts, or to alter the Number thereof, or to utter, or, vend, or-offer 
to diſpoſe, of, any. forged Ticket, &c. knowing the ſame to be ſuch,” or to 


bring the ſame to the Managers, or. the Bank; or Or. to any woc Nach eee 
a \-feaudglcot Aa ede is Felony without Clergy.).. FO) 


wp 


Xt 8 A TT, Fa 


of Policies of Aſfrance of Ships, 300 1 at FH TI 

By 6 Geo. 1. ch. 18. To forge.the.common Seal H either of the Corpera- 
tions, or g or alter any Policy, Bill, ar Bond, under their common Seal, 
or to offer to diſpoſe of, or pay away; any ſuch | orged. Policy, &c. knowing the 


Jame to be ſuch, or to demand the. Mong. therein AIR, with Intent to 
defraud, 15 Felony without Cler . 


0 £3 49 > 4 
© © 


Of Fee Paſſes. 


[By 4 G. 2. ch. 18. To forge, ELD aller, or eraze any Medi- 
 terranean Paſs, or forge the Seal of the Admiralty, or the Hands of the 


Lord Admiral, or Commiſſioners of the. Aqmiratlty thereto, or to procure or 
a ſt therein, of publiſh agen &c. . 7s Halen Wn Glerg 7] 


Of Latter af Attorney to transfer: Ceacks,.. * 
[By 8G. 1. ch. 22. $ 1. & 9G, 1. ch. 12. 4 4. {PREY or _counter- 
feit any Letter of Attorney, or. other Autherity to transfer, afſizn, ſell or 
- convey any Share in the Stock or Funds of any publick Company eltabliſhed ty 
1 Ad Parliament, or to receive any Annuities or Dividends attending the 
5 | | ſame, or the Name of any Proprietor to ſuch pretended Letter of Attorney, or 
i or fraudulently to demand, or endeavour to have fuch Share tranj- 


ferred 


„;;: ————ĩÄ5vÄ,rv.— 
Cnan dy; Laure England. 377 
1 r es aas. 2 — eee * r SE: * i 2:4, N | 88 —̃ — 
ferred, &. or ach Annuities or Dividende received by Virtue thereof, or META 


frye Proprietor, whereby to transfer or receive, or endea- 

, recep bis e, Arts," a" Dividends, or to 
h Forgery, &c. "is" Fm © withbut” Benefit 

fuch” Folker, Kr. i, Hl - without "Benefit of 


4 


vour to: Fran 


per fonating 557 
e 


procure ar af ö b 7 a ; 


73 f 
34 


gd b wo monty ain din E Nh 


Of Certificat e the Me countant General ih Chancery, . 
C r ob pl hr 
Accountant General Regiſter. CNR 'of the Report Mee, "or Caſbier of the 


. 8 nnn XF A hen "7 . 13 3 0 * 
%%% ( 
Note, Direct. on, uthority Iitrument, or Writtn 2 Tohatſorver, for, or in or- 


der to the receiving or obtaining any of the Money of Effetts of the Suitort f 

the Court of Cbancery, or to forge or counterfeit any ſuch Certificate, &c. or 
; «541 jp i T5 Ju . 5 "A ENS. 6, antenne = . a 

to utter or publiſh the Jame knowingly, with Intent to defraud, or to procure 

or aſi3 in any ſuch Forgery, is Felony without Clergy. ]]] 
By 32 G. 2. ch. 14. $9. To forge the Mark or Hand of the Receiver 

| , er % 1 Ky. VIRB ADY 2454 1% £0UOBSI S225) (7. 4 3 | 

ST ee Anus 
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Th 


[By 26 G. 2. ch. 33. Wilfully and with Tatent to elude the Force of this 

AX, to inſert, or cauſe to be inſerted, in the Regiſter Book of any Pariſh or 
Chape ry, any falſe Entry of any Thing relating to any Marriage, or falſely 
to make, alter, forge, or counterfeit any ſuch Entry in ſuch Regiſter, or 
any Licence of Marriage, or knowingly to publiſh as true any ſuch 
forged. Regiſter or Licence, or to procure or affift in any ſuch Forgery, or 
wilful'y to deſtrey, or cauſe or procure to be deſtroyed, any Regiſter Book of 
Marriages, or any Part thereof, with Intent to avoid any Marriage, or to 
fubj 9 Perſon to any of the Penalties of this Act, is Felony without 

| Cergy. 8 43 TY nen C | . 5 


5 31 G. 2. Ch. 10. To per fe nate or aſume, or procure any other to 


pcrſrafe or aſſume," the Name br Charafter of any Officer, Scaman, or 
other intit ed, or ſuppoſed to be intitled; to any Wages, Money, or Prize 
Money, for Service done on Board of a King's Ship, or of bis Executor, or 
Adminiſtrator, Wife,” Relation, or Creditor, or to fore, or counter feit, or 
procure fo to be, an ; Letter 'of Attorney, Bill, Ticket, Certificate, Man- 
went, laft Mil, or any other Power or Authority whatſoever,” in order to 
receive any Wages, Money, or Prise Money, due, or ſuppoſed to be due, on 
Account of ſuch Service, ts Felony without Benefit of Clergy. See of Per- 
£ Beides os Ley! there are alſo ſeveral other Felonits made ſuch 
by Statutes, too long to be here inſerted. 'Therefore ſee of Felonies by 
Gao ers, 14 Ed. 3. ch. 10. By Hunters in the Night, or with paioted 
Faces, Sc. 1 H. 7. ch. 7. By Purveyors, 28 Ed. 1. ch. 2. and 36 Ed. 
3. ch. 2, 3, Sc. [But Purveyance is now taken away by 12 Car. 2. cb. 
24. 8 1 By Egyptians, 1 & 2 Pb. & M. cb. 4. 5 El. cb. 20. By 
Cutters of Powdike, 22 H. 8. ch. 11. 2 & 3 Pb. & M. ch. 19. By De- 
ſtroyers of the Works of Putney Bridge, 12 Geb. 1. ch. 36. Weſtmin/ter 
Bridge, 9 G. 2. cb. 29. Walton Bridge, 20 G. 2. cb. 22. Hampton- 
Court Bridge, 23 G. 2. ch. 37. Ribble Bridge, 24 G. 2. ch. 36. Gf the 
Works for draining Bedford Level, 28 G. 2. ch. 19. Sandwich Bridge, 
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23 Inſt. 59, 


| ante. 


28 0. 29 CG. 2. ch. 73. Black-Prodrs Bridge, 
29 G. 2. 5. 5 2 be Bridge, 30 C. 2. cb. 39. Rr Bridge, 
39% G. ab. 46. 2 Ter, Bridge, 31 G. 2. ch. 20. and alſo ch. 59. 
Trent Bridge 1 hib abe dultof Clergy.- By Treff paſſets on 
the Borders Fand Raters- in the Counties of Cumberland, Hemera, and 
Biſhopricæ of Durham, 43 El. ab. N For the Suppreſſion of M- 
Treopers;' 13g 14 Cari 20 ub. A2. Car. 2. cb. 3. F 2. and 31 G. 2. 
cl 42. For preventing Abuſes impa häng Sramenb Wages, 9& 10 ez. 
cb. 14+ 1 Geo. 1. ch. 25. And 4 G. 1. ch. i, Fbr more effectual 


Tranſportation of unlAVfuL Exporters: oof F Wea. Seb o e. and alſo 


of Decriviand Cage eb. 30D. 1 G 181170 Dit 8 N 
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11 1112 10 une 20 106662 11050 n * 29130 80 
I hare nod given a ſummaty Acbount of the capta C Off:oees,; (o. 
Of High Treaſon; Petit Treaſon; and Felonies fable and private.) It 
Fe that I ſhduld treat of Miſdemeanors or Offences nf Capital. 
| Becauſe in this Accbunt I have frequently mentioned Principul and Acceſ- 
ſories, and the Benet of the Clergy, it may hot be improper firſt to ſay 


ſomething of the Nature of the lache r e and of ow. 
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of Princpat and Airy, ind of the nh. of the Clergy. 


Of Principals. * Pr incipal is hs that! is an Actor, or Preſenp and aiding and hos 


| 4 Black Com. v{ ties a Felohy. I ſome Caſes 2 Perfon ab/ent may be a Prin- 


ch 3 pet tot. 


Folter, fee the elpa ab, as he that puts Polſen into Drink, with an Intent to 'poiſon 
"Table tit, Ac- anther,” aud then leaves it, though not preſent when tak en by that 


ceilerie , and Perſot- or any other; or When many come to do an unlawful Act, and . 
one is upon the ſame G Ground, or im the ſame Houſe, though not within : 


tit. Principal. 


„ - View Wherf the Fact is done. b He' who incites a Madman to do a 


: xn - $ Murder is x principal» Marderer. '* In High: Treafon all are Principals. 


qa Rep, 81. Se chat he Who by Command or Perſuaſion indaces another to commit 


1. P. C. 80, Freafon, or receives a Traitor khowingly after Treaſon committed by him, 


8 215, 216, 16 a Traitor. For whatſoever will make a Man an Acceſſory i in Felony, 
Pait, ch. 161. will make him @ Prineipal in High Treaſon. 4 In Petty Larceny, and in 


P. 393. F 1 S Armis, all are Principals. * N 
Dale Sth - By i. 6, chi 12. Procur ers, Cannſetiors, ard Abeftors in healing or 


p 491. | enber hi ey Record) -are printi al Frans. 


f n * By 3 k. 7. cb. 22. Neteivers f a Woman Wife, Wins, o Maid. 
1 17 *T 1275 S Lamy or Goods, and ch id i again, ber Will, and married ar 


215. * defiled, and alſo\Proturers and Abettors to the foreibi le taking ber away, are 
. = "_ to be deemed principal Felons. dots 2.4 


3 Cro. 750. Hete the Common Law i is altered by the expres Words of the Sta- 
See p. 361. | kutes, : 


** „ 1 de — — ye men „ _— 4 x a. 


N „ v .a 


Ot Acceſſories. _ 


« 2 Inſt. 182, II. An Acceſſiry, Particeps Oriminis,: (Accifferizs) is he that is con- 
183. 


. cerned | in the Felony by Commandment, Aid, or Receipt. © By Com- 
F. 58. = l — | mandment 


= 


X 


— all thoſe ate n Ad lese procure/ an or FOI 
any other to do;the; Fact, and are not preſent when the Fact is done: 
So. by Aiding, all Perſons; counſellingy; abetting plottiag, 'conſenting, 
furniſhing with Weapons;/and encouraging to do the: Act may be includ- 
ed, if they art not preſent hen the Acti is done. the Party com- 
manding or aiding is preſent, he is a Principal. And by\. ſome Statutes 
Acceſſories are made Principals, tho not preſent when ihe Act is done b. 2 Ld Ray. 
Receipt is, when one, knowing. of the Felony, xecrives the Felon, and 4 
conceals: him and his Offence. . 344 57 

e In Higb Yrenſan there are no Acceliigines Natali and Principals, 1 2 ſoft. 183. 

In Petty. Treaſon and other Felonies (except Petty Larceny) there may rd 
be Arete * Yet the Acceſſory cannot be guilty of Petit Trea- 11. P. C. 15 
ſon, where the Principal is found guilty af 1 The Offence $23, 
of the e can never hag of a higher Nature chan that of the 3 1955 
Principal. N 2T10¹s en od L Olle 1 5 1 

There eg Abe in Mayhem, Piracy, [See 14 &. 1210, . 
dh. 7. 8 Gro 1. ab. 24. § 3. ] and Premunine (Qu.). In Petit Lars 

" cemiei;; Treſpaſſes, tu Armis, there ate no Acceſſuries. For as in the 
higheſt Offence there is no Acceſſory, ſo it is in the loweſt Offencee, or 
in all Offences under Felony, as in Riots, Routs, forcible Entries, and 

other Treſpaſſes vi & Armis. Here all are Principa'! s as before obſerved. 

_ © He-that-receiveth-a-Treſpaſſer-on Eands and Goods, aſter the Treſpaſs « ; 16 180. b. 
is committed, is no Treſpaſſer unleſs the Treſpaſs was done to his Uſe 4 lat. 3 17. 
and Benefit, and he agretth to it afterwards ; for then his ſubſequent A- 

eement amonnteth to a Commatidmient, | and makes him a Principal. 

| Yet if the Treſpaſs was on the Perſon of any one, ſuch After-Agreement 
will not make him a Treſpaſſer. By the Laws of the Foreſt, a Receiver 

within the-Fareſt is 4 principal Treſpaſſer, tho the Treſpaſs was not done 
to his Uſe and Benefit. So if he receives the F leſh of the King 8 Veniſon, 
knowing it to be the King's Veniſo n. . 

There are Acesliorien; öefope and after the Fact. f. An Acceſſory * 2 Inſt, 182, 
before the Fact is he that hiceth,| commandath; counſels; or aideth in the 11% 4. a 

Commiſſion of a Felony, and is ahſent when it is done. But when the 218. 2 
Execution varies from the Commang,, ag, to the Perſon lain, (as by kil- « Rep. $4. 3 
ling one inſtead of another, not as to the Time; or Blace) or in the Na- p © 39% 
ture of the Offence, or if the Gorman der, teyokes his Command, the 397 
Commander is not acceſſory. But if one commands zabother to paiſon 
fuch a particular Ferant deer . or if one commands ano- 
ther to 855 ſuch a Man, and he beats him to. Heath, the Commander 
is acceſſory. This is the ſame Felo elony in Subſtance. - Io Manſlaughter 85 

there can be no Acceſſories before the Fact, becauſe the Fut dee is ſup- 
poſed to be done ſuddenly, and without Pe: litation. But there may 
be Acceflories ia Manſlaughter, after the Fact. No one ran be puniſhed 
wy acceſſory. to any Homicide committed by. Michances or 19 Defendendi. 
An Acceſſory after the Fact is, when one xeceiveth,a Felqn by con- 2 , 1,6 . 
9 or relieving him, whom he knoweth to have commit 2 Felony. 153. 
An Acceſſory after the Fact is only by receiving. See 3 l M. ab. 9. E. 8 C. 218. 

5 An. ch. 31. 4 Geo. 1. ch. 11. 6 Geo. 1. ch. 23. \Coogernipg the Dif. > 161, 

Buying or Receiving ſtalen Goals]. A Felony, muſt. be ennie and Pp; 395 
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one muſt know him to be the Felon, to be an Wee after the Fact. 
« 2 Id. Ray. * Therefore where a Man receives a Murderer after the Stroke given, 
955 but before the Death; he is not Acceſſory. A Relieving a Felon with 

Money, Victual, or a Horſe for his Journey, knowing him to be ſuch, 
d3 2 08. makes one acceflory to the Felony after the Fact. And the Lawiso ſtrict- 
. P. O. 5, in this Caſe, that a Brother receiving his Brother, or a Huſband receiving 
Daft ch. 161. his Wife, may be Acceſſories. But if the Wife receives the Huſband, . 


p. 393. 599- ſhe ſhall not be puniſhed as an Acceſſory; for ſhe is not: bound to diſs 


See P- 330. | 


5 cover the Offence of her Huſband ; neither ought ſſie to accuſt him. 
If a Man is attainted of Felony in one County; Notice of the\Attain- 
der is preſumed in the ſame County, to make one acceſſory: by Tectivibg 

him; [bat it ſeems to have been the better Opinion formerly, and is no. 

Hawk. P. C. ſ:ttled, that this Notion of preſumptive: Notice 1 is not Law!*] but not in 
B. 2. p. 319. another County. 20 163: vids 2411 Jo 
A Was. 49% One receiving a Felon that bath tered. into a Rebe eg to ap- 
by 4 Toft. 138, Pear, or one ſending Letters in his Favour, or adviſing Witneſſes not to 


139 appear againſt him, is not acceſſory ;/ for this is not receiving the Felon; 
_ ky att, tho' ſending Letters in his Favour, or adviſing Witneſſes not to appear, 


Daft. ch. 161. is a Miſdemeanor, and may be puniſhed by Fine and Impriſonment. FX 
P. 9% 4209. One may be an Acceſſory to an e as by willwgly receiving an 
ir. 904% Acceſſory to a Felony. 
The ſame Receipt of an Offender; which will make the Receiver; a 
Acceſſory after the Fact in caſe of Felony, will n him a on 
in Ke Treaſon, as hath been re obſerved.” * 


R U L E 8 concerning. Acceſſories, 


* 
1 * * 


z Taſt. 16, HERE : an AQ of Parliament inikesw Felony, it „hl in- 
20x65 $% - cidently make ſuch Acceſſories, as would be Acceſſories before; 
Tea or after,a Felony at Common Law; tho 'maty Acts of Parliament, 


8. Þ.C. 44. which makes an Offence Felony, expreſſly make mention of Abettors 


3 3 C. ba Counſellors, Procurers, and Concealers; which the Law: would: have 
a1 ch 16 145 


p. 396, 397. interpreted to be included of 9 10 Doof. 
400. He that commandeth or counſelleth to commit an anna Act, 
fry Ray. js acceſſory to all that 'ſhall enſue; upon that evil Act, if it was executed 
2 3 ſoft. 51. in the ſame Manner, as it was commanded. or counſelled; but not bo 
3 NE, any Act, that is diſtinet from R : 360 ei bert 


e ee The Acceſſory ought not by Common Law to be forced to 1 | 
k 2 loſt. 183. before the Principal is attainted or convicted; (Q.) but certainly he can- 
3 loſt. 139, not be tried firſt i. Yet if the Acceſſory will, he may pray- Proceſs 


231. 


3 againſt the Inqueſt, before the Principal is attainted 3: for every Man may 


H. P. C. 221. renounce the Right which the Law allows. But the Courſe is, to in- 


1 161 dict them both by one Indictment, and then if the Principal pleads, 


p. 400. Not guilty, the Acceſſory ſhall alſo plead, Not guilty, and they may be 


ep 25 tried by one Inqueſt. But if the Jury find the 1 n Not guilty, they 


(HH b. C. muſt find the Acceſſory alſo Not guilty. 


623. f the Principal upon his Arraignment endete the Feloay, and 


Bratt be before Judgment obtains Pardon, the Acceſſory is thereby Rhee”, | 


H. P. C. 221. becauſe the 1 was never attainted. But ſee 1 An cb. . paſt.] 


ol at ee 


+ Uo — > a 
. 1 LE 222 * . x 
* nnn. 
— ' — N — — 


_— 


had 


h Un fatiun nullum, iti fortla 2 2 4 Rep. 43. b. rern . 
Ubi non «ft Principalis, non poteft effe 9 Ibid. 
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5 i i ff "50 eee 907 50 07 THT Yori TT NT 
od; Qae\aoquitiv Peincipab!ſhall 1815 bovarraighed as Koceflory befire oH. P. C. 
the F act; but mah Acceſfor y after the Fact. But if he chen "ig 249 50 ws 
ee gb artaignell 28 Principal. I 5 10 JD oN : 
>; ffAtceflorievbefore and after the Fact art puhiſhable with Death. e Toft. 138. 
ByYν Ig Ed. ch. 2 4% Ha cActefſory in one Ctiinty to a Felony com- Pale: ch. 116; 
mnitibil in another Chunry; oh br triei ih the” Comnty here he adus Acceſſory. e 2 768 
By z W & M1 chit, Tf a; „ Perfor ſhall buly 9 ecki ve an Goods that 6 
ſhall beifelomion/lyp du — 4 the ems to be ſlolen, he ſball be taken as 
arceſſor yt ſach* "Fob af er the Fatt, and fall affe, as an Kuen to the 
Fahy rhe Felony nom öl-. 1259 : 
5 A, St. 2. 0h. be PriviÞat Scan 2 wy Ni. aud. ane, 
or elullong es peromptorily bobs tiventy ururs, the Acceſſory may be pro- 
| ci againſt, as if ſuch principal Felon had been attainted, notwith{land- 
ii ful Princpat be admirted Ty bis Clergy, partdoned, br otherwiſe delivered 
before Attatndey. © Ani ſucb 1 Jl Y, UN be is convicted, or if he flands © 
we ae e es ub 47 77 all fu fer as i the Principal bad kern 591 
attainted 100 See güne 55 TG Nie 
Buyers and Rebeivers of Nolen'Goots kuf. may be profiled Fe 8 
Moſdenteanor, before the Priutipaleis convicted, which fall exempt them _ 
* being puniſhed as Acceſſories, when the Principal” 7s convicted. © 
By 5 Ah. h. 3 1. Ian Perſon ſhall receive br buy knowingly any a : 
Gods; o/ knvwingly-barbour or conceal” Felons, he ' hall be taken as acceſſory 
70 the Felony, and being convict? Tall fuſer Bea b Febn. And if the 
Principal cannot be taken, fo as bo be convict, yet the Perſon buying or re- 
ceiving knowingly may ibe Profecnttl fora Miſa meanor 3 Which ſpall exempt 
_ the Offender from being puniſhed as Acceſſory, US the Principal be n 


 convitt. URINE Sen nt 


And by 29 G. A ch. g. The Buyer br Rebeiver of. alm Leu, En, 
Copper; Braſi, ell. Mrrai, or Solder, Inay be convicted, although the Prin- 


Tannen Not Been ob e be dee for fourteen Mar.] | 
aan ha Mont FA ehh. * ak 


III. The Benefit: of: the Clengy Gus an ancient Privilege of FR Church, Of the Peneft 


where one in Orders claimed to be delivered to his Ordinary, to purge ae £0, 
himſelf of a Felony. For the Pope endeavoured to exempt the Clergy 368, 4%, 


from the jqutiſdiction 'of lay Judges in caſe: of Life and Member ; ES 

which the 1Tetnporal © Oourts would not yield. to, But only in Part 634.6 636, 97 

(vir. ) as to this Pritilege in Caſe of Felony. See Web. 1 <<; 2. Art, See Folter in 

Cher; ch. 1 5. The Controverſy betwixt" the Eecleſiaſtical and Temporal 2 e 

0 Juriſdiction being thus adjaſted, all Perſons that could read were allowed Hob. 288. 
to be Clerks. For heretofore few were bred up to Learning, unleſs 2 Cro. 143. 

thoſe who were defigned for Orders. But i he "Party" could not read io. + Hs 

he was to be hang „„ 

Men that were hlind, or Women (bie by an v Diſpenſation chute” not 

be admitted to be of the Clerg y) Thfidels and le ribs convict, were not 

allowed it. But Where it 52 allowable, there were OE few Cafes, 

wherein the Common Law denied it. 

This Claim of Clergy might ancientiy be Wale upon Atraigütment, 

and before Conviction, or as ſoon as the Priſoner was brought to the 

Bar. 2 Afterwards it could not be claimed till after Conviction, be- 53 Lens 1645 

cauſe it is for the Advantage of the King 4s to the Forfeiture of the lieb. 289, 

Lands and Goods of the Clerk convlct, and for the Advantage of the . 

Clerk himſelf to make his Challenges to the Inqueſt ; and perhaps he * 


P! 13! ch at 3 
5 E | may 


r — 
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may be acquitted, and then he will not aid this Privilege. See 25 Ed. 

b 2Toft. 634. 3, Sf. 3. ch. 4.] After Conviction it may be allowed as a Favour; tho' 
3 the Party does not claim it; yet others ſay, that the Criminal muſt Am 
8. P. C. 138. it, When it was allow'd, the Clerk was delivered to the Ordinary, to 
make his Purgation. This Purgation was to be by his own Oath, af- 

firming his Innocency, and the Oaths of twelve Compurgators as to 

their Belicf of it, before a Jury of twelve Clerks. If the Clerk fail'd in 

his Purgation, he was deprived of his Character, whereby he became 
a meer Layman, or he was to be kept in Priſon *till a Pardon. If he 

3 purged himſelf, he was ſet at Liberty. Sometimes the Delivery to the 

e 2 Init, 03 


WS Fro Ordinary was © without Purgation, as upon Attainder by Confeſſion of 
5 Rep. . 


11 Rep. zo. the Felony, or by Verdict, where the Felony was notorious, and then the 

Hob. 289, Clerk was to be degraded} or kept in Priſon by the Ordinary, [See 23 H. 
Ns 2 8. cb. 1. J. tho“ the Wa e even in Wee Caſes, would OY 
SeeB.4.ch. 5. proceed to Purgation. 


9 pap? By 4 H. 7. ch. 13. 4 Ge yy Nee (ur. bein within Orders) 
: 2 57. ſhail Ge burn'd in the Brawn of the on NE before be 1 175 de red to the 
294. Ordinary. 
H. . C. 230; 


Every Perſon (not being within Orders ) 60 Bash bern once admitted 
_ x PO to the Benefit of Clergy, upon the ſecond Arraignment ſhall net be admitted 
p. 5. 0 it. But if one in Orders aſks the Benefit of the. Clergy the ſecond Time, 
bie muſt fhew bis Orders, or his Ordinary's Certificate, 
| Hawk P. C. So that Clergymen may have the Benefit of the Clergy twice, id 
B. e. p. 340, ſhall not be burnt in the Hand; except they ſhall be outlawed, [or chal- 
1 H. p. C. lenge above twenty. Qu.] [See 28 H. 8. ch. 1. and 32 H. 8. ch. 3. 
376.345, 270. Which was repealed in Part by 1 Ed. 6. ch. 12. 8 4. and the above Sta- 
15 Bn, 37. tute of H. 7. thereby became revived, ] * It was the firſt Statute that was 
5 Rep. ET made for Burning in the Hand, yet it did not intend that the Burnin 


110. ſhould be any Part of the Judgment [2z .] but only that the Criminals 

ms O. 252. might be known upon the ſecond Offence, For at the Common Law 
3 Wms. 452, 

. one might have his Clergy in Infinitum. 

By 18 El. ch. 7. An Offender admitted to his Clergy, after Burning 

in the Hand, ſhall not be deli vered to bis Ordinary, but ſhall be enlarged 


by the Court, or be detained in Priſon at Diſcretion; 3 bur not lager than | 
» for one Year. [See 5 An. ch. 6. poſt.] 


Ws So that now Purgation is wholly of Bi away by bin Statute. > 1 
* 5 Rep. 5 If the King pardoneth the Burning of the Hand; * It is within the 


110. 


3 Was 463. Act, tho' the Words are after Clergy and Burning of the Hand; for 
3 m3. 49% the Pardon hath diſcharged the Puniſhment. And if one abehineth g 


Pardon before Conviction, he ſhall not forfeit his Goods, nor the Profits 
of his Lands. | 


To go on with the Statute : 
One admitted to his Clergy ſhall nevertheleſs anfwer for all other R= 


Ionies. 
a Key: 41. But the a Practice 18 otherwiſe, as to Felonies within the Benefit of 
42 Contra. 


ce, the Clergy, and is thought to be according to Law, 
it 3 [See 8 El. ch. 4. As to Felonies not within the Benefit of the Clergy. 1 
249. By 3 W. & M. ch. 9. Fa Woman is convicted of an Offence, for 
which a Man might 724 the Benefit of bis Clergy, ſbe (upon her Prayer lo 
have the Benefit of this Act) ſhall be forthwith burn d in the Hand, and 
kept in Priſon not exceeding a Year. See 21. Ja. 1. ch. 6. 
Perfens indicted of any Offence, for which by Virtue of any former Law 
they are excluded Clergy, if convici . V. eraieh or Conjey on, ſpall not be ad- 


2 mitted 


—— 


* 


C110 AP. 2. Laws of England, 58 
4 michel to the Benefit thereof, if they gand mute, or will not anſwer 2 
to the Felony, or Es e peremptail abrve fawenty. [See 1 An. St. 
2. Fb.] 

This ne extends not to Appeals, nor to Offences made Felonies 
by ſubſequent Statutes. 

Note, That by the Common Law, where the Clergy was allowable, it 
was allowed tho”. the Party was convict by Confeflion or Verdict, or 
| ſtood mute, or challenged. above thirty-five, or was outlawed. 80 that 

if a Statute takes away the Benefit of the Clergy only upon Conviction 

by Confeſſion or Verdict, the Benefit of the Clergy remains to one 
ſtanding mute, &c. till that alſo is taken away by Statute, as 1n the 
Statute above mentioned. 
By 4 &5 W. & M. ch. 24. If any Woman zs convicted of a Felony, 

"nd hath once had the Benefit of the Clergy, ſhe ſhall be excluded it upon a 
Con viction of any other Felony, 

By 5 An. ch. 6, If any Perſon convift of ſuch Relay, for which he 
ought to have the Benefit 7 the Clergy, doth pray the Benefit of this gt, he 
ſhall not be required to read, but ſhall be puniſhed as a Clerk convict. And 

Perſons burn'd in the Hand for Theft or Larceny, may be ſent by the 
Judges to a Houſe of Correction or Workbouſe, for not leſs tan ſix Months, 


nor above two Years. 

So that Reading at laſt as well as Purgation is wholly laid afide. The 
actual Burning is now taken for the Benefit of the Clerg 875 which hath 
the ſame Effect as Purgation had before. 

Note, That a Lord of Parliament ſhall have the Benefit of his Clergy, 
tho! he cannot read, without Burning; but for the firſt Time only. 

[See 1 Ed. 6. ch. 12] 

By 4 Geo. 1. ch. 11. Perſons convitt f Larceny or any felonious 
Taking or Stealing, within the Benefit of the Clergy, (except Receivers or 
Buyers of ſtolen Goods) may be ſent to the Plantations in America for ſoven 
Nears, inflead of being ! in the Hand. [See of 5 in 1 8: 
4. ch. TT 12 1. 


R U L E 85 concerning the Benefit of ;he Clergy. 


N all a : Felonies (except for robbing Churches) the Offender ſhall have 11 Rep. 29. 


his Clergy, unleſs it is expreſily taken away by ſome Statute,  3.Ioft. 114. 


Where any Offence is made Felony by a Statute, the Benefit of the H. . C. 250, 


d 3 Inſt. 39, 
Clergy is to be allowed, tho' the Statute ſays expreſſly, that the Offender 75. 12 8 39 


ſhall ſuffer Pains of Death. For the Benefit of the Clergy i is ſuch a 29S C. 230. 

Privilege, that no general Words in an Act of Parliament ſhall take it * ts 

away from the Offender. 
© Wherever Clergy is taken away by Statute, the Offence 1 in e \Rep. 5 

the Indictment muſt be upon that very Statute, otherwiſe the Offender H. P. C. 21 

ſhall have his Clergy; as upon 4 & 5 Pb. & M. cb. 4. The Indict- 

ment muſt be Malitioſe; upon 8 El. ch, 4. It muſt be Clam et SCcrete, 

otherwiſe Clergy allowable. 

d If a Statute takes away Clergy from the Principal, it is not to be tl. p. C. 231. 
taken away from the Acceſſory ; unleſs the Acceſſory alſo is particularly 1» Rep 37. 
Included, 

So where a Statute takes away 7 from Aiders ah Abettors, yet 2 1d. Raym. 
Acceſſories ſhall have their Clergy. [N.] 846. 


If 
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e + N 25 wen - | N u 30 BR 
« 187 110. PL, 3H 8 one ce ITE oa \ ba.may; afterwards ; purchaſe Goods, 
241, | 
Hob. 292, And be Gogds,whieh 
293: bg anay, Frail ke 


1 9 oh A ion were forfeited. 
of bis La at ſhall ariſe afterwards. 


See B. 4. ch. For by. 24 El. ch. 7. Int 59 bd." Burning is in lieu of 
I Hun. 186, Purgation or Pardon, . ess Yet 8. be ſpall be Fenz en- 
&. Larged and ga in ad fi 5 . Mn 10 "1 
6 Hob. 294. The. enefit of the leroy, or f toing in the Hand, reftores 

24 


y one to his Credit ; becauſe. it/ c omes 185 
3. Fe. 436 Common: Law, which NL 8 ht. es 


9 2 contrary to the Verdict. 
See of Evi- 


. = hinted before, that 2 9 711 ver) ' bp Gaſes, 3} whertin the Com- 
ch. 4. poſt, mon Law denied the K . 0 the. C ergy; W It v was denied only in 
ph 53 6365 High Treaſon againſt th IE. King, Pet EY reaſon, and Sacrilege. And. 
. to Sacrilege, the Ordinary might have al es it if, he pleaſed. N 


H. P. C. 229, By 25 Ed. 3. St. 3. ch. 4. Pro Clero, Ever y Clerk corvi of any Tres 


Wn ce; of Pur gation "db che 
ot guilty, pgs tan is 


= 28 ls Fel ( nat; touching the. King, IVY Kl 0 kay! be G N to 3 
ramary. id s & an des 

So that after this e (i To 8 all Caſes but High 

Treaſon and Sacril ege. But no 116 ivilege is taken away by Ae. 

fablequene, e 0 ent 0 W „Aan det down As- 

f Ae r 8 At! 


init THI 98 OL 


* 3 i * s | 10 1 Hat 4 | 
Sele ni Steg | Bi FER] ally in Petty Peealon, 
de der, ary; R Ty in Dwelling-houſes or in 


of near, the, Highway, Houſe-burning, or burning 
A ch e ee hen here is Corn er Grain. 4 & 5, Eb. 
L&M. ch. 4. [Sce under Ae: kene Heads, ef 
Armour, *..; +, Stores. OG ber _ 
555 4 mn acknpwledes,.. ar proc Ae to be ak Jos 
being aceeflagy before the Fact) any Fine, Recove- 
Bari „ nmon Selle LEAR cnrgll b ee Recognizunde, BAL, 
e or e ce E.N po another, r not conſenting 
<2 "£5: 4 6 Ba b. n I. 1.0 26. By 
Banks of Rivers, — See Sea Banks. 
Bank of England. . [Their Officers or Servi embezzling any Mo- 
NE, Notes, &c. 15 C. 2. ch. 13.] 
| Not ſurrendering themſelves, and ſubmitting to 
Bankrupts, be examined, or concealing to the Value of twenty 
Pounds. 5 Geo. 2.ch. 30. 
C Where the Mother hath conceal'd the Birth, ſo 
Baſtard Children. | cha it doth not appear whether the Child was born 
. alive or dead. 21 Ja. 1. ch. 27. 
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2 Taking away the Goods in any Booth or Tent i in 
b Lany Fair or Market. 5 & 6 Ed. 6, cb. 1 
Buggery. — 25 H. 8 ch. 6. and 5 El. cb. 17. 
Burr i Ed. G. cb. 12, 18 El. cb. 7. 12 An. 85. 15 
8 14. 7. Acceſſories before, 3 W. & N „ 
3 | 23 H. L. ch, 1. 25 H. 8. ch. 3. 43 El. ch. 13. 
© Burning Houſes | Acceſſories before, 4 & 5 Ph & M. ch. 4. lor 
or Barns 4 without Corn, or Outhouſes, or to ſet fire thereto, 
with Core, | or to any Cock, Fc. of Corn, Hay, Straw, or Wood. 
| 39G. 1, ch. 2 22. 
4 Be . Captains 
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Captains. — — * F | 
W LMaliciouſſy to kill, wound. or maim any Cat- 
tle, by 9 G. 1, cb. 22. or to ſteal or kill any a 
'Cow, Ox, Steer; Bullock, Heifer, Calf, Sheep, © 
Hom with Intent to Neal the Carcaſs or any Part 
thereof, 14 G. 2. ch. 6. 15 Geo. 2. ch. 34. 
; Above twenty, if the Indictment be Ge ſuch an 
"© Offence, for which the Clergy is not allowed, if the 
Challenge of Ju *- 4 Party is convided by Verdiet or Confeſſion. 25 H. Hauk P. C. 


Cattle, | 


ire "OY bs 8. , een ch. 4. 3 M. & M. cb. 9. b. a. 5 344 
3 | I An. C. . 9. 
chf. 0 ſet on fire any Delph of Coal, 10 C. 2. eb. 32.] 
3 Fo » p Three or more going arm'd or diſguiſed, in De- 
Cuſtomt. 85 ; + fiance of the Laws Rr Cuſtoms or Exciſe. By 19 
| (Geo. 2. ch. 34. | 
Cut-purſe.  —' See. Pick-pocket. . b the al . 
To acknowled in e Name o another. See 
Deeds iar 10 ante. ge. 
| [Being armed and diſguiſed, to hunt, wound, kill, 
| De „„ lawfully to hunt, wound, Sc. in any 


T Park or other incloſed Pie. 9. G. 1. cb. 22,] 
DES 4 {T0 appear armed and diſguiſed in any Foreſt, 
8 Di . Road, or other Place; 3 9 'G: 1. ch. 22, To join in 
Diſguiſe. N iot, or oppoſe Execution of Proceſs in Diſguiſe in 
| the Mint! in Southwark. 9 G. 1. cb. 28.] 

Io remain above a Month in England or Wales. 


_ Egyptians. 318 2 Pb. & M. cb. 4 Conſorting with them for a 
. . 1 2 MY Les Month. 5 El. ch. 20. a | 
Exciſe. + | = See Cuſtoms... 3 3o Ni 
H. e acknowledge in the Name of another. See Bail. 
| F [ To' teal Fiſh, being armed and diſguiſed, qut 
Fiſh and Þ Fi ib got 15 River or Pond, or to break down the Head of 
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114 


Hood. gases. wo W — - [Malciouſly to 6 th. 8 G 2. ch. 205 8 
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- 3 * 
251 * e. 


f frſt Conviction, 


8 59. 6 Geo. 1. cb. 21. oF 
8 Tadia. Bonds, &c. - 9 At. e 


| a þ 
W 19 60 tbe 


if | E Deeds — TER Bo = Notes, Nee, 
&. upon ſecond Convictiog. 5. Rf. ch. 14. and on the 
By 2 Gro 2. cb. 25, and 7 G. 2. ch. 
22. Of Bank. Nite Sc. 8 9 75 3. cb. 20. § 36. 
11 G, 1. ch. 9% § 6. 15 G, 2. ch. 13. H 11. Of Ex- 
| chequer Bills. By 1 G. 3. eh. 72 and the ſeveral 
1 other Acts which direct the iſſujng the ſame. [Of the 
Hand of the Receiver of the Poſt Pines. 1200 8 
cb. 14. $9.]- NN 10 V. 3 > 2H 8 
? 8 South-Sog and Eaſt- 
21. 6 G. 1. ch. fs 
cb. 11. & 60. 12 6. 1. ch. 32. 
A e, Se. H 1 G. 3. ch, 7 55 | 
the feveral' other Loitery A wo of urance 
[of Ships, Nc. 6 Ged. 1. ch. fühle 
yy Licence or Regiſtey of Marriag ge, 46 0. 2. 65. 7 
Leier - Oy to "transfer any Sechs, 8. G. 1. 
9 G. r. ch. 12. $4. Seamen's Wills, 
dee 31. C. 2. ch. 19. 9 Geo. 3. C. 30. 
4 terranean Pages, 4G. 2 h 18. Certificate 
105 of the Accoutitant” General in Chancery, 12 G. x, 


178 25 $5.] 971 I Porgery, ante. And 9 An. ch. 


An. cb. 19. 5 Geo. 1. a4 ng, 84 
GO 1. cb. 1.5 55. For Se ps on Cards, Dice, 
Linen, Silks," Paper, Leather, | 


— See + Deer, Wart, and E 525 3 
oppethendatim Dff-oder, & Ge. 
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Unlefs:he . In ſome 
j 23 5 wr * ) Caſes ouſt of Clergy. | 4 fan. Ach. 11. SY 
5 "Principals by 1 K. 6. 13-32. 3 Ed. 6 
niels. bn 33˙ And Acceſories cet and A. FA 31 E. 
i. 0 d 
Hop-binds, . * [Malicioutly to We, 6 6. f. 5. 47. 
In the Day-time, and taking to the Ville 8 g. 
Hauſe breaking 39 El. eb. 15. 3 W. & M. cb. 5. 
See * 5e 
Houſes, Ge. : 
demoliſhed See Rioters. 
by Rioters, 
Feſuits. © dee Prieſts. 295 
Imbezilling. — See Naval Stores. 
= F [Any Subject, or enticing him to jolif as a Sol- 
Inliſting. dier in any foreign Service, without Licence. 9 G. 2. 
(cb. 30. 29 G. 2. ch. 17.] 
e L. To acknowledge in the Name of another not Pri 
Judgments, See Ball. 


Linen. | 


Stealing any Linen, Fuſtian, or Cotten Goods, to 
the Value of ten Shillings, laid in any bleaching 
Ground, &c. isFelony without Clergy ; but the Judge 

may order Offender to be tranſported for fourtecn 
Years, 


18 Geo. 2. ch. * 
Maiming. 
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CHAP. 2 "Lawro 


OO "OP "IIS SALES ISL EC EIS. 9 4 


"England. 


1 Perſon Wienand lying in Walt 22 
Timing ; Tan 2. ob; tt. 9 and Abet- 
W tors, A e e Ibid. 
Maid. | * fer Wh B 00 88 
Captains ani Mariners belonging t to Kip and de- 
Mariners  __ 4 ſtroying the ſame. 1 Hu. Srl 2. ch. 9. 4 | Geo. I. ch. 
2. and 11 G. 1. ch. 29. [ee reck.} . . 
Maniton ol Embezzle. Set Notal.Stofes, ” - 
TIS Principals, by 23 H. G. gb. 1. 25 H. 8, ch. 370 1E 
Murder. 28 


6. Ch. 12. And Acceffories befqre, by 4 & 5 Pb. Fs 
) e Wo 0 5. eee on WY. - 
Mute . 2 8. U 6. 2 
5 H. ch. 3 1 4.6. 5 EG M.c 
„ 4: Ls & Ml. el. Nie 3\ x 206.77 * CSS 
et: To Embezzle to the Value of twenty Shillings. 22 
* Car. 2. cd. S a0 . 


* 
— 3 6 . mm FR hs , — | 


See 1 


P. 40. 


3 . C. 


N 
xc. 


a See of Per- 
jury, ch. 3. 
poſt. 


| I For an Offence net within the Beneßt of the 
0 Clergy. 1 Ed. b. cb. Ia. 40 f Pb. M. ch. 4. 8 
N El, ch. 4. 18. El. dbeg. a. 2. ch. 5.3 M. & 
| eh ab. 9 1862 H dne 5 
„Faking a falſo Oath to obtain Probate of a 
U er ifs lan on Letters of Adminiſttatibn to one who has 
Ting. * on board a Kiog's Ship, in order to receive 
| his W. ages, Sc. 31 C. 2. ch. T0. R Inſolvent Debtors 
| Ueking 3 A. 17 74. f 0 
3 i ue twe m the Perſon Clam 
Pick pocket. = Secrets. TY 1 N 
88 = 16 12.3.7. 4 Geo. 1. cb. 8. 
Piracy. fa 24. 18 G. 2. C. 30. and the Acceſſory before 
3 and after in ſome Caſes to ſuffer 4 as Fes 
Plague. — See Quarantine. |: 25 „CEN N Arta. 
Poiſoning. — Of Malice prepenſed. 1 EA. 6 
Not departing the Realm within a Ti ime limit- 
Popiſh Recuſants. q ed, or returalg: Witbaut * King $ Licence, 3 5 


B 5: | 


ſuits, ingly 27 El. ch. . | | oy | ** 5 CONT, 18 = 
f ; p 


Private fealing. — dee Picl- pocket. „ bellllote 


Prieſls and Je- i ſ. Thoſe a receive, lis or maintain them LIN 


Thoſe who attempt to ki or do ſtrike or {wound 


Privy Counſeliors. « him in the Execution of his Office, An. ch. 16. 
Quarantine, — Not performing. 26 G. 2. ch. 6. 
Rape. | — 18 Ei. ch. . | 
8 45 acknowledge | in the. Nate of Ry Toke Fee 
8 1 acknowledge in the Name of another. See 

eCOVer'y. | | I Bail 


| ſ [Of Murderers, wy 2 cb. 37. Of Offenders 

| againſt 9 G. I. ch. 22. called. the Black Act. [Sec 

Reſcuers, : . 1 Didi and the ſeveral other Heads, ſurra] of felo- 

n nious Offenders againſt the Loy of Cuſtorns or Ex- 
less 19G. 2. cb. 34.] 

Rigters. 
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Ri ; ters. - 1 Geo. 1. ch. 5. {In Dee in the Mint i an South. 
| wark. 9 G. age 28.] F | 
Robbery of Principals by 2g N 8. 3 25 HH. 8. ch. 3. 1 
888 Ed. 6. ch. 12. 5 & 6 Ed. 6 cb. 10. Acceſſories be- 
* See Hawk. GJSacrilege. "uw by. 23 H. 8. cb. 1. 28%) 
F. G.. Ys rincipals by 23 H. 8. ch. 1. 25 H. 8. cb. 
p. 351. xl J Ed. 6. cb. . Aud Acceſſorie Pe wag by 4 8 5 
way, © 65. & M. cb. 4. [And e fag any Perſon get: 
. WY. A, 5-54 : Crally.. 3 . & 1 eb. 9. I n | 


108 7 2 N 94 Principals by: 23 H. g. th. I. { 26 ZI. g <. 3 1 
e 25 6. cb. 12. . 6. Ed. 6. 1 9. 39 El. cb. 15. 


3. NV. & M. cb. 9. 11 V 3. eb. 23. 12 An. 
owt Hh pradey Sc. 1. ch. 7. Alto the Receſs by23H 8. ch. 1. 


h Coach- 
baker e, e. & M. cl. 4. 1 ch. 9. 108 11 


O Fa Arne 1 f ? PE FA 
[  Sacrilege, — = Robbed of Charches. : . 5 
Maliciouſſy to 3 ther, r Banks of Rives 
Sea Banks, 1 & . K . P 


Sheep-flealing.  —- 14 Geo. 2. ch. 5. 1 5 G 34. 

E 7. 18 Geo. 2. ch. 28. 19 G. 2. ch. 34. 

8 10. Departing without Licence, 7 x. 7. cb. 1, 3 H. 8. 

64 och 200 09 de 5. 2 Ed. 6. cb. 2. [For Wateing Soldiers to de- 

e 101 part, See 1 Geo. 1. ch. 47.] 

n 45 Wandering without Teffimonial of a Juſtice of the 
. Peace, or with a forged one. 39 El. cb. 17. De 
e ws Subjects inliſting or agreeing to inliſt as Soldiers i 

ſany foreign Service. 9 G. 2. ch. 30. 29 G. 2. eb. 1 17. 
| Tee Dihifimg is 21 . 
-Sonth-Sa Com- '$ {Their Officers: or Servants | embezzling Caſh, 
„ Notes, &c. 24 G. 20 ch. 11. 

Shooting at. — Any Perſon maliciouſſy. 96. 1. ch. 12 
r EY See Mariners. HY — 
"Stabbing. 214. 1. cb. 8. . f 
Go OF To acknowledge. in the + Name of another. See 

gatute. en Tra. 2 ; "TN 

3 2 dt 3. ot Sas 

Sc. Returning | be Se I en 5 
within the Time 

limited, and Per- 4 Geo. 1. x 11. 
ſons reſeuing 6 oo 1. ch. 23. 16 Geo. 2. , I * 

them when go- 8 | 5 
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ing to be tranſ- = SR 
a Ported. 3 | | 
[To the Value of 3 Shillings i in a Ship or Boat, 
Theft. | a River, or Part, or from any; Wharf or By: 24 
G. 2. ch. 45. 
Tr eaſen Hi 2b. As to the Coin, poſer Suceeſſ on, * Soldiers, 


1 See the Statutes, ante. 

5 6 Tbe Principal, by 23 H. 8. ab. I. 25 H. 8. ch. 
See Hawk. 1 Petit. 58 Ed. b. cb. 180 And Acceſtor ies before, 
8 E 4S 5 Fl. & M cb. L IG x 
P- 348. Threatning Lelters.— — [To ſend 9 G. 1. cb. 22. 27 G. 2. ch. 1 5. ] 


1 "np Treis. 


x 


"Maticlouthy s cut down de aun them, in A- 


| 22, [OS DB) 1 e 25:39 
Turnpthes. Wy iMatcibat-1 ron down or or deſtroy 8 G, 2. . 


„ % 
+ ns $ wo” - 


7. f » #4 


£2 HAR DRE ſtolen from the Tenbets i in the Night, 22 

jo Ma {04 18 Off 2. ch. or deſtroyed in the Loom, or in the 

Woollen Clot , x Rack, Sb. fk 1 break 1 e a Houſe or Shop with In- 
+. 31: tent to deſtroy the/ſame. 12 G. 1. ch. 34.] 

o, EOF» 1 "Unlawful Exporters aſſembled to the Namber of 
e p 0% three or more. 19 G. 2. <; 34. See 4 C. x5 ch. 15 
Stolen having Lands or Goods, or being Heirs ap- 
parent, contrary to 3 H. 7. cb. 2. Offenders ſhall not 
- l have the Benefit of the W Nor Acceſſories be- 

Nomen. fore the Fact. 39 El. cb. q 
W170 49 MOEN J 5 carnally' under ben Years of Age. 18 BY. 
eb. 7. 9 
"T Convicted opal Offence that was within Clergy, 


S $2 


_ # ſhall be excluded the Benefit of the Clergy 8 750 
527 52 4 Conviction of oo other Felbny. 4 S 5 W & M. 


L Making Holes i in 1 8 of the Ship, or Realing 

J any Pump, or Goods, &c.' from any Ship in diſtreſs. 
-12 "An: . 2, 1 170 18. 26 G. 2. ch. 19. 

Thus has bs Benefir of the Clergy been — ayay by Acts of Par- 


liament in Abridgment of the Common Law. 


By 3 W. & M. ch. 9. Perſons indied for Healing any Goods in any 


A Tranſcript certified by the Clerk of the Gen, Clerk of the Aﬀfzes, 
or Clerk of the Peace, of the Tenor of the Indifment, and 6 the Perſon's 
having had the Benefit of the Clergy, or of this Act, to the Judges or Juſtices 


in any other County, ſhall be a ſufficient Proof that ſuch Perſon bath had 
the Benefit of the Clergy, and . 6515 A. [See 34 S 7 H. 8. <<, 14. * 


9 


J venue, Orchard, Garden, or Plantation. 9 G. 1. ch. 


Warren. _ {ts Wa a Wikn; being: armed and dilgaited. 9 = 
þ EA. * 1. 42 


, 12 , 
” * x " 
5 F # 
** a * 


. and thereof convicted, &c. ſhall not have: Clergy, if it appears upon 
Evidence, thBt the ſaid Goods were faken'tn' any other County, and the 'y ſhould - 


| have loſt the Ze of the Clergy, if Phy vas been convicted by a Jury in that 


County. 
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CHAP. III. i x ne 
** 5 . Of Offences a- 
5 ital. And therein, 17 DN. 
of wa yp 7 Laws made for the ef s ably 
Saint 85 ö Offence immediately againſt his BY 10 
gion. 2. 75 ignity. 3. Of Offences that are I * 
Crown and pes le, or againſt the c e 
the Kings Refi & of Publick Juſtice, oa OD. 
Publ 5 T a the Health and Eaſe of rhe — 
UDC! | | | - 
| People. | 85 e | 3 
| SES which (as I faid before) the 
tene: ( "RIM a a DO bis only Forfeiture of Lands, or 
not cap _ bore 1 or corporal Puniſhment. 


made for the Support 
| nf the temporal Laws, map 2 the (om. 
e, nee . ; 4 5 . ! 
of Religion; el n afoett of public Juſtice, . 16 
monwealth in mg Fg 4 . ſe of the King's People. N vt NN 
lick coor _ N g Part of the Pleas of the Crown, which tha! 
incl es the ren OE | 
tel of in this Chapter. 8 


f F 2 made for the Support 
1. Of Offences againſt the Temporal Laws, made d Profaizeteſs 
—_ „ Ei as RR. Blaſphemy and Profaneneſs, 
Of Offences * Religion. Theſe ar 

againſt Reli- of 


7 inſt the efablifh'd 
| y, Simony, Offences ain „ Of on 

, Bawdry, Hereſy, | 

gion. 1 Drunkenneſs, Es 

ER. | 


| is being in former Times confidered as an 
1, Of Witcher aft ; : The 0080 5 was . om 
Offence WR Eccleſiaſtical Courts; and by 1 : 5 "That Statute is 
e de Felony. But now by 9 G. 2. gol Proceeding 
ſome Inſtances made enatted, That no Proſecution, 2 . 
Fr, 7 s * . a againſt any Perſon for Witchcraft, ; 
ail Ve con 


ncmha r 4 r for chargi r with any ſuch Offence 
hantment, or Conjuration, or for charging anothe * with y fe 774 
Inchantment, « ; 8 

in any Cour C whatſoever in Great Britain 


ö ices to ſuch Arts or Powers; 
ſhing any Pretences to ſuc s ws 
_ I" Ter iff an 22 pretend to SATO rape e 
it f wb pl. en A or e en 4 m 4 Pall fu mori: 
craft, Serce 4 ' . diſcover ſtolen Goo S, # 00 

ly Science to diſcover ſtolen © 4 fond in the Pilby 
Or pretend by crafty 8 s "acl or Mainprize, an 7 tl 

Jon If ge FA e Ba of the ſaid 2 Dag if 85 t ſha 

4 Black. Com. | 


Of BLM 7 . 3 
© 5 hed 2. Of Blaſpbemy 3 5 1 
Archipr. e. 1. 


1 im doth not belong to him, or 
buting to him what 80 
i Sa- fered to God, by attribi — 
Ignorantia Sa i — 
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* Summa ratio eff, que pro religione facit. 
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CHAP. 3 Tau- of England. 391 - 


deu him what doth vale to him; or by attributing to the Creature, 
that which is only proper to God. 
All Blaſphemy and Profaneneſs are Offences b by the Common Law, 2 Str. 834. 


and are puniſhable by Fine and Impriſonment. 5 Puno Juſt. 
21 
Darn. I. 
Concerning Blaſphemy, as puniſhable by Statute. 1 * 


By 9 & 10 W. 3. ch. 32. Fany Perſon educated in, or having made 
Profeſſion of the Chriſtian Religion, ſhall be convicted in any of the Courts 
at Weſtminſter, or at the Aſſizes, of denying any one of the Perſns of the 


= Holy Trinity to be God, or of maintaining that there are more Gods than 


one, or of denying the Truth of the Cbriſtian Religion, or the Divine Au- 
thority of the Holy Scriptures ; be ſhall for the firſt Offence be adjudged in- 
capable of any Office; and for the ſecond Offence ſha't be Halt is ſue 
any Action, or to be Guardian, Executor, or Adminiflrator, or to take 
any Legacy, or Deed of Gift, or to bear any Office, civil or mililary, 


or Benefice Eccle efraftical, for ever, and alſo ji ball ſuffer 1mpriſonment for 


bree Years. 


No Proſecution ſball be for Words ſpoken, unleſs the Information be given 


upon Oath before ſome Fuſtice of Peace within four Days, and the Feu. 
tion be aithin three Months after ſuch Information, 


Renouncing ſuch erroneous Opinions in open Court upon the firſt Mute, 


doit hin four Months after Conviction, ſhall diſcharge all Penalties. 


[See 13 El. ch. 12. 29 Car. 2, cb. 9. under the Tit. Hereſy, pot.) 


Concerning Profanendſs.. 
Profaneneſs (qu. procul a Fano) is a Diſieſpea paid to the Name of 
God, and to 7 hings and Perſons conſecrated to him. Or a contemptuous 


treating of any Thing, in which God's Name or his Honour are con- 
cerned. 


Profaneneſs is puniſhable by Statutes ; for reviling the Sacrament of 


the Lord's Supper; Profanely uſing the Name of God, &c, in Plays: 


Profaning the Lord s Day ; ; Cur fing and Searing. 


For Reviling the Sacrament of the Lord's Supper. 
By 1 Ed. 6. ch. 1. and 1 El. ch. 1.4 14. To revile the Sacrament of 
tbe Lord's Supper, is Fine and Impriſonment, 


For profanely uſing the Name of God, Gc. i 
By 3 Ja. 1. ch. 21. F any Perſon ſhall i in any Stage- Play, Eaterlude, or 


Sew, jeſtingly or profanely uſe the Name of God, or of Jeſus Chriſt, cr of 


the Holy Ghoſt, or of the Trinity, be ſhall forfeit ten Pounds; the one 
Moiety Yo rhe King, the other to him that will fuc for 108 James. 


For profaning the Lord's Day. 

By Car. 1. ch. 1. There ſhall be no Aſſembly of People out of FEY «dos Hed.” 
own Pariſhes on the Lord's Day, for any Sports whatſoever ; nor any Bull- 1 
baiting or Bear- baiting, Interludes or common Plays, or other unlawful Ex- 4 Black . 


ercifes or Paſtimes, uſed by any Perſons in their own Pariſhes ; ; on Pain 63. 


bat every Offender, upon View of a Juſtice, Confeſſion, or Froof by one 


Witneſs, ſhall forfeit three Shillings and four Pence to the Uſe of the Poor 
of the Pariſh where Offence committed. 
By 1 Ja. 1. ch. 21. A Shoemaker putting Boots or Shoes to ſale on the 


Lord's Day, forfeits three Shillings and four Pence, and the Value. 


1 By 
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— lit. At Ant, ** i. — . 8 — 8 


= ps An uftiture: Ne II 


_ By 30 Car, 10 1 ch. 1. No Butcher, ſhull kill or ell. any Vifual upon the 
Lord: 8 Day, in pain of fix Shillings and eight Pence. And, ., 
29. Car. 2. ch. 7. (This Statute being more full, and the Conviadn 

05 more eaſy) No Perſons whatſrever ſhall exerciſe' any worldly Labour, 
Buſineſs or Work of their ordinary Calling, on the Lord's Day, + cecße 
'Works of Neceſſity and Charity, and the: Dreſſing of + Meat in Families, and 
the Dreſſing and Selling of, Meat in; Victualling Houſes ) butt "ſhall Breftiſe 
themſelves in Duties of Piety, publickly and privately ; on pain of ve Shil- 
lings, if the Perſon is fourteen Years.old. And no "Perſon [hall 7 Publickly cry. 
or expoſe to ſale, any. Goods whatſoever on this Day, (except Milt, which may 
be cried and, ſold before nine in the Morning, and Ne, gh JOE"; 70 0 
Afternoon ) on pain of Forfeiting the ſame. : 

Alſo no Drover, Horſe-Courſer, Waggoner, chr or High BY 07 5 
Servant, ſhall travel, or come to his Jun er  Eogging' on this DB. on fot f 
twenty Shillings. 

Aud no Perſon ſhall uſe or inqvel wth any Boat, LG brer, or Bine e, on 
this Day, except upon extraordinary Occaſion,” ith Fhe Allowance 5 forme 
Fuſtice of Peace, on pain of five Shillings. 
The Penalties and Forfeitures to go to the Poor of the Pariſh; and the 
Conviftion may be on View of one Juſtice, Confeſſion, or Oath of one Wi. nee; 
and in Default of Diſtreſs, or in 19, of Inability, to pay the Penalty, the 
Offender ſhall be ſet in the Stocks two Hours, and the Profecution muſt, be 
within ten Days after the Offence. [But ſee 11 & 12 V. z. cb. 21. For 


oe Allowance of forty Watermen to 153 on the Thames, c. 9 An. ch. 5 


23. For the Allowance of Hackney-Coachmen and Chatrmen to By. on 
en within the Bills of Mortality.] | 

See ante. J any Perſon travelling on the Lord 8 Day.: 75 robbed, the Hutdred al 

PT not be charged. 


No Perſon on the Lord' > Day Aal Perus amy Writ, Pig, Warrant, 


(Eſcape Warrants may be executed on Sunday, by 5 An. e. 8.) Oryer, 
Judgment, or Decree, except in Caſes of Treaſon, Fel:ny, or Breach of the 
Peace. The Service of all ſuch Proceſſes ſhall be void; and the Perſon 
ſerving the ſame, ſhall anſwer rr as 0 8 Had done the ſame without 
Marrant. 
4 Black. Com. For Curing and Swearing. | 


Haro. Jug, y 22 G. 2. ch. 33. All. Perſons in the King's Pay at Sea 600 be 
N puniſhed for ones Oaths or Curſes, as a Court Martial fred, think 


3 Burn Eccl, r. 
Law, 360. A 


or Steearing ſhall forfeit, if a Day-Labourer, common Soldier, or common 


Sailor, ene Shilling. Every other Perſon, under uh) Degree of a Cob \ 


7⁴⁰ Shillings. Every Perſon of cr above the Degree of a Gentleman, foe 
Shillings, For @ ſecond Offence, after Conviction, deuble, and every other 

Offence, after a ſecond Conviction, treble. 

Any Perſon profanely Curing or Swearing, in tbe Haring of 4 : 7 fic 
of Peace, may be convicted a. var: WR 12 Pro... 


* 64 2 
14 


_— . 1 &. ac... FY * 14 B "I 


9 p — Wr at 
SS 11 17 
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75 + . Puddings, Pies, and ſuch Things for Dinner on a Sande) by Bibel in be | 
\way of his Trade, is not an Offence meant by 29 Car. 2. ch. 7.: But is within the Equity 
'of the Proviſo in the 3d Section of it, as a Cook's Shop; and within the Exception of 


Works of Neceſſity and Charity. 2 Burr, 787, 5555 
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By 19 Geo. 2. ch. 21. Every Prado convitied by Confeſſion, or by the 
Oath 15 one Witneſs, before any one Juſtice of the Peace, of profanely £ urſing 


ai tr ee. or ee tos, 


Char 3. Laus = England 


r 


A Conſtable ſal apprebend every Perſon (if unknown to hi m) who uu 
curſe or ſwear in bis Hearing, and carry him before a Juſtice of Peace; if 
the Party be known to the Conſtable, he is Jy to make Informati on v4 
fore a Juſtice of Peace, 

Offender, on Default of Paying the Penalty, is to be committed to the 
Houſe of Correction, and kept to bard Labour for ten Days; if a common Sol 
dier or common Sailor, be is to be ſet in the Stocks. 

Juſtices not doing their Dut y forfeit frve Pounds, 

Conſtables not doing their Duty forfeit forty Shiilings. 

Convictions not removeable by Certiorari, but to be final, 

Penalties to go to the Poor. Charges of the Conviction to be paid by the 


Offender, or be to be committed to the Houſe of Correction for A Days ex- 
traordi _ 


Proſecution to be within eight Days after the Offence. 

This Ad Ya be read by the Miniſter in all Churches and Chapel after 
Morning or Evening Prayer, on the Sundays after March 25. June 24. 
September 29. and December 25. in wy Tar, on — F. froe Pounds. 


+ CO Drunkenneſs. 


y 4 Ja. 1. ch. 5. If any Perſon ball L drunk, and. convifed thereof, Buck Com- 
be ah forfeit for every Offence frve Shillings, to be paid within one Week 25, 
after Conviction, to the Churchwardens, for the Uſe of the Poor of the Pa- 3" Jul. 
388 39 to 
riſh : Upon Refuſal or Nezief to pay the Forfeiture, it is to be levied by - 
Warrant from the ſame Court befire whom the Conviction ſhall be. If the 2 den Ecel. 
Offender is not able to pay, be aal! be committed to the Stocks 9 the Space . i 
S Hours. 


One convicted a ſecond Time of Drankenneſs ſhall be bound i in ten Pounds, 
with two Sureties, to the good Behaviour. 


Conſtables, Churchwardens, &c. ſhall be charged on their Oaths, to preſent 
the ſaid Offences, 

This Offence ſhall be inquired of, beard, and determined, at the Aſfzes, 
Nuarter-Seſſi ans, and in Leers, but it muſt be within fix Months after Of 


fence. 


This Aci 2 not refrain Ecckfiaft cal Furiſh Gn, nor the two Uni- 
Ver: Fes. | 
25 21 Ja. 1. ch. 7 One Witneſs, or the Party's own Confeſſion, ſhall be 
ſufficient Proof of the Breach of 4 Ja. 1. ch. 5. 7 the Oath of the Party 
that made the voluntary Confeſſion againſt himſelf, ſhall be ſufficient to con- 
vict any other. And any Juſtice of Peace, within bis Limits, hath Power 
upon his own View, Confeſſian of the Party, or Proof of one Witneſs upon 
Oath before him, to convict a Drunkard, © well for the Penalty of five 
Shillings, as for the Binding of 21 m to the good Behaviour, accord: ng to 4 
Ja, 1, en. 
[Se 5 6 Ee. 6. ch. 25. 3 Car. 1. cb. z. 2 G. 2. ch. 28. and 26 
CG. 2. ch. 31. Concerning the Licenſing of Alchouſes, and Pumſhment of 
thoje that keep Alebouſes without Licence] 
See 1 Ja. 1. ch. 9. 21 Ja. 1. ch. 7. 1 Car. 1. ch. 4. Concerning the 
Puniſhment of Alchouſe-keepers, Inn-keepers, Vintners, or Victuallers, 
that ſuffer any of the ſame Pariſh, or any Perſon whatſoever, to fit tip- 
Pling in their Houſes. And for the Puniſhment of thoſe that do fit tip- 
pling at ſuch Houſes, [And ſee Offences againſt the Health and Eaſe of 


the People, pft. 
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As Ipo of 7 Book III 


4 Black. Com. 


2 64, 167. 
3 Burn Juſt. 


3 Burn Eccl. 
Law, tit. 
Lewdnels. 

a 3 Init 205. 
1 Salk. 382. 
2 Ld. Ray. 
1197. S. C. 
b Dalt. ch. 
124. p. 292, 
293. 


be ſuch a Houſe. 
0 By the Cuſtom of Tonkin a Conſtable may e enter a Houſe, wr arce?: 


23 Inſt, 206. 


e 1 Sid. 168. 


4 Black, A N. 


Barn Eccl. 
Law, 258, to 
260. 

2 3 Inſt. 40. 

a | H, P. C. 3, 4 


b3 Toft, 39, 
40 


12 Rep. 50, 


57» 

H. P. C. 4 5. 
Finch, ch. 2 5. 
p.19 

1 Salk, 135. 


By a1 FW 1. ch. 7. An Alebouſe keeper offending Ai I yg 1. ch, 


9. or «4p 1. ch. 155 16 a1 g 70. rep an Aleboule, within tbr te. Hats 


after N NN 8 a 
y 22 6. a; by All Perions 6 in 75 Maajchy $ Pay at Sea foal. be 
puniſbed for: Drunkenzeſe, as the Court Martial ſhall think fit, 

— 1 That Profanation of the Lord's Day; Sweating, Cur ſimg, Nad 

Drunkenneſs, and other lewd and diſorderly Practices, are uſually 8 

by a juſtice of the Peace. Bat Boy I, be n in the Ko . 


K W . 


4. Concerning Badr. nee | 8 
Though Adultery and Forndegtiodt are e piniflutle AY the EcelcfaRis 
cal Law, yet the keeping of à Houſe of Bawdry, Stews, or Brothet. 
houſe, being as it were a common Nuſance, is puoiſhable by the Fen” 
mon Law upon an Indictment, by Fine and Impriſonment. 

And thoſe, that are vehemently. ſuſpected ot reſoriing to 11e of 
B01 may be bound to their */ good Behayiour, as wel a8 common 
Whoremongers and common Whores. For Adultery and Fornication 
are Offences temporal as well as ſpiritual, being Offences. Prejudicial to 
Mens Bodies and Eſtates, as well 38 to their Souls, and highly. de- 
ſtructive of the publick Government. © Bat if one is indicted for fre» 
quenting a Pawdy-houſe, or for inticing an Apprentice to a Bawdy- 
houſe, and cauſing him to ſpend his Maſter . Money, it muſt. ap: 
_ pear, that he did know it to be ſuch 4 Houfe, and it muſt be ex- 
preſſly alledged, chat it is a Bawdy. houſe, 95 not ens it is ſuſpected tg 


a common Strumpet, and carry her to Priſen; and by | the Culler allo, ſhe 
may be carted, 


e All open Lewdneſs, as was that of a Perf" bo expoſed, Wo ſe] 


naked to the People from a Balcony, in Croent-Garden, &c. is 1 


One was fined for this Offence 2000 Marks, com- 
mitted for a Weck without Bail, and to be of the ood” Pchaviour for 


at Common Law. 


three Years, 


5800 for puniſhing Revſons: keeping” vildaerly Houſes, 
< 3 


1 


| Sg 


25 Ces. 2. 
„ . 1 _— . -'F | . 


— 
_ * 
„ L 


5 Ofterch. e 9 SE | 

Alge, G or Bieri, is an Opinion repugnant to _ 
Doctrine of the Chriſtian Faith, obſtinately maintained and perſiſted in, 
by ſuch as profeſs the Name of Chriſt, There is no, expreſs Statute, 
that does determine what ſhall be called Hcreſy. a Vet becauſe. 1 E!. 
ch. I. directed the High Commiſſion Court (Which is now aboliſhed) to 


reſtrain it, to what hath been adjudged ſo by the A qrity of the ca- 
nonical Scriptures, or by one of the firſt four general 005 


uncils, or by any 
other general Council, wherein 


Words of Scripture, or as ſhall hereafter be determined to be- Hereſy by 
Parliament, with the Aſſent of the, Convocation, this may ſerve lat. a 
Direction to other Judges; but it is not obligatory. 5 

d The zemporal Judge cannot have Cognizance of any Perſon. 5 He- 
reſy by Indictment or otherwiſe. Some "ay. poſitively, that an Heretick 
may be convicted before an Archbiſhop and Biſhops and the Clergy at a 
general Synod or Convocation. (s 


declare what Opinions are heretical, And that the Archbiſhop or the 
Biſhop 


the ſame was declared Hereſy. by expreſs 


. But it is allowed, that they may | 
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Gian, e Ede 


2 — 


Bichbp uf every Dioceſs may convict any for red 4 This is by the 
Comma Lam. And) nn, ene Af 2, 
By 23 H. 8. ch. g. Every Archbiſhop. may Cite uny Perſon dwelling in 
any B s Dyoceſs within his Province for Hereſy, if the Biſhop or 8 
immediate Ordinary conſents; or if that ſame Biſhop, or other immediate 

Qrdidary, or: Fudge do not bis Duty, in puniſbing the fume, OO 
But yet the temporal Courts may incidentiy adjudge, herber any Tenet 

be Hereſy or not; © as in a are Vinpbdit, it a Biſhop pleads that he re- 

fuſed the Clerk for Hereſy, he muſt ſet forth the l Hereſy, that 


the temporal Court may judge of it, after a Conſultation with Divines. 


Upon this Account 1 thought it not age thr oh 0 mention this 
Offence. 

By 13 El. ch. 12. If any Perſon Ecehfullical or bee bath an FIT 
faſtical Living, ſhall adviſedly maintain amy Doctrine, directly contrary or 
repugnant to any of. the thirty-nine Articles of Religion, and being convened 
befare the Biſhop or Ordinary, ſhall perfif therein, 0 after Revocation 


"4 Rep. 59, 


tbereof ſhall again afferm the Jame, 10 n 2 lawful for the K 8 © WOT. 


dinar „ lo deprive hm. 

The Puniſhment for Hereſy was * Bovening by Force of the Writ De 
Heretico, 0 omburends, W out of 0 i 14 N ko 2 R 27 1 8 Certificate 
of ſuch Conviction. But, = 
Ey. 29 Car. 2. Th..g The Writ: De Klaretiec Cnbsfende, with all 
Proceedings thereon, 5 all Pun foments £4 cad 172 Pr fears ce An why Eccle- 
Halb ical Cenſures, are utterly aboliſbed. 

Vet by the Canon Law an obſtinate Heretic may be nmunieted, 


| and is {ill liable to be impriſoned a pon the Writ % E Excommunicato Oh 


nende till he makes Satisfaction to the Church. (900? 9 8 10 . 3 ch. 
32. * Tit. ar ee 15 
WA Sava is a 'Promilt,) or r actudt Payment, or receiving * ſome tem- 
poral Thing for that which is ſpiritual, or annexed to a Thing that is 


ſpiriſual. Thus it is defined by the Canoniſis; but * our Statute Law it 


is thus deſcribed and puniſhed, For, 
By 31 El. ch. 64 If any Perſon, o Bod 7 dy Politich'or Corporate, fer any 
Reward; or for any Promiſe or Aſſurance therecf,. dire&#ly or indirect, do 


preſent: vr collate any Perſon to 4 2 0 Dignity; or Living Eccle/iafti- 
cal; every ſuch Preſentation, &c. and every Admiſſion therewito, all be 


d F. N. B. 
269. 


3 Inſt, 51. 
II. P. C. 


1 Blec ck. Com. 
389.393. 
2 Black. Com. 
1 
4 Black. Com, 
6 | 

3 Burn "EY | 
324, to 338. 


wid, and the King ſhall preſent or collate for that Turn, And every Per- 


fon that ſhall. give on take ſuch Reward, or take or make 2 Promiſe or 
Aſſurance, fhall forfeit the double Value of one Year's Profit of ſuch Any 
or Digniiy.; and the Perſons ſo cor rupt. J taking N rep 2 or "Digni?; 
el be tncapable to enjoy the ſume. 
Note, a Thut the Statute doth not make the Promiſe or Atkipihes void, 
| but the Preſeütment, Ec. And that if an Ulſurper preſents or collates for 
Reward, Sc. the King ſhall not preſent, but the rightful Patron. If the 


Patron only is corrupt, and the Preſentee not privy or conſenting, he 


is 20: 22capable of the ſame Living, though the n and Be encfice 


is void; for the Verſon fo corruptiy taking” ory differ 


Ehe double Value ſhall be reckened according to the” true V. Value, and 
not according to the King's Books,” ' © 5 

There is more iu this Statute concerning corrupt 05 tata; 22717 Of Matctae 

of a Miniſter, corrupt Inſtitution and Trdudtion, corrupt R. "fronations of 

Exchanges ofs Bonefices s, and corrupt Elections or Reſignations ; of Schotars, 

Fellows, Fc. in any Church Collegiate or Cathedral, College, School, 

3 Ho:vital, 
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Hoſpital, Hall, or other Society; but 1 have taken Notice of theſe 
See ante, Clauſes in other Places“; though Sir Eduard Coke-comments u 0 n all 

theſe Claaſes in his Chapter Of .Simony, and. grüß Fre eg 
Inſi. 153. | | | ; kn nc 8 K EONS Sd Wy 1 BITE Exh 


* L ” © ” » ©, *%4# : rY 
1195 $52 Abs 
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4. Offences againſt the efabliſhed Clurch are by. not yling the roll 
Liturgy, or by ridiculing it, by not receiving the Sacrament, by bſence 
or Neon-conformity to the eſtabliſhed Church. _ MR e 


7 
* 
LY n 
k. 4. 


4 Black.Com. I. By not ſing the publick Liturgy, or by ridiculing it. | 
50. By 1 El. ch. 2. 1f any Parſon or other Miniſter whatſoever, that ought 
3 Burn. Eccl. | 3 
Law, 234, to 70 ſay the Common Prayer, or to miniſier the Sacrament, ſhall refuſe to 
238. duo the ſame in ſuch Church, or other Place, where be ſhould uſe the ſame, 
or (wilfully or ob/tinately landing in the ſame) ſhall uſe any other Form, or 
ſpeak any Thing in Derogation of the ſaid Book, or any Thing therein con- 
tained ; he ſhall forfeit for his firſt Offence one Year's Profit of all bis Spi- 
ritual Promotions, and be fix Months impriſoned ; and for the ſecond Offence 
[ball be deprived of all bis Spiritual Promotions, and impriſoned for a Tear ; 
and for the third Offence ſhall be deprived and impriſoned for Life, and if 
he has no Spiritual Promotion, he ſhall for the firſt Offence be impriſoned for 
a Year, and for the ſecond Offence during Life,  —_ = 
| The Juriſdiction of the Ecclehaftical Court is ſaved. 2 
If any Perſon ſhall in Plays, Songs, or other open Words, ſpeak any Thing 
in Derogation of the ſaid Book, or by open Fact or Threatnings compel or 
' procure any Miniſter to ſay any Common Prayer openly, or to adminifler 
any Sacrament in other Form, or ſhall interrupt or let any Miniſter to ſay 
be Common Prayer, he ſhall forfeit an bundred Marks for the firſt Offence, 
and four hundred for the ſecond (which, if he pay not in ſix Weeks after 
Conviction, he ſhall ſuffer fix Months Impriſonment for the firſt Offence, and 
twelve Months for the ſecond,) and for the third Offence he ſhall forfeit Goods 
and Chattels, and ſuffer Impriſonment fer Liſf . 
The Offender mult be indicted at the next Aſiizes after the Offence. 


„ Barn Fed, 2. By not receiving the Sacrament of the Lord's Supper.  _ 
Law, title By 13 Car. 2. St. 2. ch. 1.4 10 & 12. No Perſon ſhall be choſen to any 
N per. Office of Magiſtracy, Place of Truſt, or other Employment, relating to the 
1354. - Government of any City, Corporation, Borough, Cinque Port, or Port Town, 
1 Str. 585. cho ſhall not have received the Sacrament of the Lord's Supper, according 
5.0 to the Rites of the Church of England, within one Year next before his Elec- 
tion. In Default thereof, every ſuch Election or Place ſhall be void. More- 
over, upon the like Penalty every Perſon fo elected and placed ſhall take the 
Oaths of Allegiance and Supremacy at the ſame time, to be adminiſtred by 
tbe ſame Perſon, when tbe Oath for the due Execution of the ſaid Office ſhall 
| be adminiſired. | See 5 Geo. 1. ch. 6. For the Repeal of the other Oath 
and the Declaration; and that the Proſecution or Removal for not having 
taken the Sacrament muſt be within fix Months after the Election, and 

Profecution carried on without wilful Delay. 8 . 

By 25 Car. 2. ch. 2, All Officers civil and military (except thoſe that 
have Offices of Inheritance, where ſufficient Deputies are appointed) and all 
who bave any Salary or Wages, by Reaſon of any Grant from the King (ex- 
cept ſuch as ſhall be granted for valuable Conſideration for Life or Tears, 
and relate not to any Office or Place of Truſt) or have any Employment in 
the King's Houſhold, ſhall take the Oaths of Allegiance and Supremacy and 
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1 his receiving the fps Sacrament, oy th the Hand 425 the Mini ſer, and 
Churchwarden, and make Proof thereof by two credible Witneſſes, upon 
Penalty of. being ipfo Facto adjudged incapable to have the ſaid Office, and _ 
every ſuch. Place ſhall be void; and if he ſhall execute his Office after the Pe 
ſaid Times are expired, and negle# or refuſe to qualify as aforeſaid, he 
ſhall, upon Convict on, be diſabled to ſue, or to be Guardian, Executor, or 
Adminiſtrator, or to take any Legacy or Deed of Gift, or to bear any Of. 
fice, and ſhall forfeit 5001. except Feme Coverts, Infants under the Age 
of eighteen Years, Perſons of Non ſane Memory, or on the Seas, or beyond 
Sea, qualifying within four Mon'hs after Diſability removed, or Return 
within fi Months after Return, by g Geo. 2. ch. 26.) and except High 
Conſtables, Petty Conſtables, Chnretraent, Overſeers of the Poor, and 
other like rid, civil Officers, and Keepers. of Parks, and other like pri- 
vate Officers. [But ſee as to the Form of the Oaths and the Time of taking 
them, 1 Geo. 1. St. 2. ch. 13. and 9 Geo. 2. ch. 26. & ante.] 
It is made a Queſtion, whether a Parochial Miniſter may refuſe to 
adminitter the Sacrament to one that comes to be qualified for an Office, 
though an ill Liver, Heretick, Schiſwatick, &c. But by 1 Ed. 6. ch. 1. 
and the Rubrick before the Communion- Service in our Liturgy, an ab- 
ſolute Right of Adrniffion to the Sacrament ſeems to be denied to ſuch 
Perſons; and that an Action of the Caſe will not lie againſt the Mini- 
ſter, who refuſes upon good Cauſe, when he has inquired into the Fit- 
neſs of the'Perſon, and finds that he comes only to ſerve a Turn. 58 
1 V. & M. F. 1. cb. 18 © 
Au. 2 Whether the Places of thoſe that have: JoriſdiQtion 9 8 void, : 2 Lev. 184, 
the Acts of one under ſuch Diſability, while he was in the Office may fh pe 
be valid? Many innocent Perſons might ſuffer if they were not valid. B. 1. ch. 10. 
Therefore by Reaſon of the Inconveniencies that would follow, the 
3 Rule, Quod fieri non Debuit, Fact um Yalet, may here take Place. [ But 
3 there is commonly an indemnifying Act or Clauſe for Perſons. having 
omitted to qualify themſelves (if 1 Place is not filled up) provided 
they qualify by a particular limited Time, Pages every. Year or two, And 
lee . I Ed. 6. cb. 2 $ "4 and alſo 5 Geo. T, cb. 6 For quieting goa ] 
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3. By Abſence or Nen cg r ny to the allied 0 
5 1 El, ch. 2. Every Perſon, having no lawful or reaſonable Excuſe 5. 81 ay 
To be abſent, ſhall reſort to his Pariſh-Church or Chapel upon every Sunday . 
and Holiday, or upon a reaſonable Let thereof, to ſome uſual Place where tit. Diflenters, 
the Common Prayer ſhall be uſed, and then and there. abide orderly; aud fover- * OO 
ly, during the Time of Common Prayer, Preaching, or. other Ses vice, 
upon Pain of Puniſbment by the Cenſures of the Church, and upon Porfei- 
ture of Twelve- pence for every ſuch Offence, to be levied by the Churchwar- 
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Fawk. P. C. Flere are three three Offences in this Clauſe, f. Abſenting fem 


55 by ms Church. 2. Not abiding there till Divine Service and Sermon arc ended. 


| Not behaving themſelves orderly and ſoberly while there. | 
Date. ch. si. He that miſſes either Morning or Evening Prayer is Within the Sta 
b. 183, 184. tute; for it ought.to be an entire Day and entire Service. 
By 23 El. ch. 1. Every Perſon, above the Age of ſixteen ears, not 
repairing to Church, according to 1 El. ch. 2. ſhall forfeit 20 l. ußon Cont 
viclion, to the King, for every Month they" fo make Default. 


c 11 Rep. 63. This Act is conſiſtent with 1 El. ch. 2. and the Forfeiture of Twelle. 
pence and twenty Pounds may ſtand together; for the Twelve- pence i is 


immediately forfeited upon the Abſence of each particular Day. | 

The Month ſhall be computed, not by the Callendar, but by twenty- 

See ante. eight Days d; for the Statute ſpeaks generally of a Month. dee 29 E!. 
12 Rep. 42. ch. 6.84. 3 Ja. 1. ch. 4. Concerning the Forfeiture of twenty Pounds 


for every Month after ſuch Conviction, until he ſhall conform and come 
to Church. Where if the Offender makes Default of Payment, 'the 
King ſhall ſeize and enjoy his Goods, and two third Parts of his Here- 


ditaments, Leaſes and Farms, &c. But by 3 Ja. 1. ch. 4. The King 
may refuſe the Penalty of twenty Poundz a Month tho' it be fertderes, 
and ſeize two third Parts of the Offender's Lands, 

Copyhold Lands are not within 29 E'. nor 3 Ja. 1. becauſe it woukl 
be prejudicial to the Lord in reſpect of his Services, GC cc. 
By 3 Ja. 1. ch. 4. He that ſhall retain in his Service, or heep i in his 
Haſs, any Servant, Sojourner, or Stranger, (except bis Father, Mother, 


Ward, or Perſon committed to him by Authority) who ſhall not go to ſome 


Church, but ſhall: forbear for a Month together, not having ſome reaſonable 


Excuſe, ſhall for Ne Month, that be ſal keep 70 17 5 Nene ten 


Pounds. 
The Statutes concerning Popiſh Nerat ſhewing what Hurfeitures, 
Diſabilities, and Inconveniencies they are liable to above all others, are 23 


El. eb. 1. 33 El. eb. 2. 1 Ja. 1» ch. 4. 3 Ja. 1, ab, 4. G5. 7 qu. 
1. ch. 6. 3 Car. 1. eb. 2. % U. 905 A 30 Car. 2. St. 2. ch. I. 


1M. & M. ch. 9, 15. and 26. 11 & 12 J. 3. ch. 4. 12 An. cb. 14. 
1 Geo. 1. St. 2. ch. 13. and 55. 3 Geo. 1. ch. 18. And the Statutes 


ſhewing by what means they may be diſcharged from the Forfeitures, are 
23 El. ch. 1. 29 El. cb. C. 1 Ja. I. ch. 4. 1 V. & M. ch. 18 3. Geo. 
2. ch, 29. 6 Geo. 2. ch. 5. 11 G. 2. ch. 17. and the other Acts or Clauſes 


of Indemnity, which are now uſually paſſed every Year or two. See Nelſon's 
Office of J. P. Title Recuſpncy, Burn's Fuſtice, Title Popery, Hawkins's 


Pleas of the Crown, B. 1. ch. 12, 13, 14, 15. and of Præmunire, poſt. 


But as to PROTESTANT DISSENTERS from the eſtabliſhed 


Church, 1 V. & M. ch. 18. hath repealed 23 El. ch. 1. 29 El. cb. 6. 


and that Clauſe of 1 El. cb. 2. whereby all Perſons are required to reſort 
to their Pariſh-Church, or ſome uſual Place of Common Prayer, Sc. 


and alſo 3 Ja. 1. ch. 4 &. 5. and all other Statutes made againſt Papiſts 
(except 25 Car. 2. cb. 2. 30 Car. 2. St. 2.) 


This Act is commonly called the Act of Toleration, and is to this 
Effect. (viz.) 


„Wat neither the Aﬀs of 23 & 29 El. nor the Clauſe i in 1 El. whereby 
all Perſons are required to reſort to their Pariſh-Church, &c. nor 3 Ja. 1. 


ch. 4. & 5. nor any Statutes made againſt Papiſts or Popiſh Nerzant 
(except 25 Car. 2. ch. 2. and 30 Car. 2. St, 2. ch. 1.) Hall be conſtrued 


to extend to any * diſſenting from the Church of England, that ſhall 
take 
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tals; the Oiths 1 ltd and Supremacy, See 1 W. & M. Seff. 1. ch. 
1. & 8. and 1 Geo. 1. ch. 13. ] and make and fubſcribe the Declaration 
mentioned in 30 Car. 2. St. 2. ch. 1. at the Quarter-Sefſions. 

Provided, That if any Aſſembly of Proteſtant Diſſenters ſhall be had in 
any Place for Religious Worſhip, or any Preaching be there, with the Doors 
locked, barred, or bolted, they ſhall have no Benefit of this Law, Nor 3 ; 
the' Place of Meeting is not certified A the Biſbop or Archdeacon, or to the 
Juſtices of Peace in Seſfion. | 

Diſſenting Teachers, that all A and fubſcribe the Declaration, 
and tałe tbe Oaths afereſaid at the Quarter $ None, and ſubſcribe the Ar- 
ticles: of Religion, except the 34th, 35th, and zoth, Articles, and Part of 

the 20th, ſhall-not be liable to any Penalties e in 17 Car. 2. ch. 2, 
22 Car. 2. ch. 1. nr 13 & 14 Car. 2. ch. 

Anabaptiſt Teachers muſt ſubſcribe the Etitle of Religion, except as be- 
fore 10 and 4 Toy except Part of the "NC" Article e Mun 
Bapti mon 53 

Quakers that rat the taking any Oath mi make ond ſubſcribe the De- 
claration gforeſaid, and the Declaration of Fidelitv, and the Form of Pro- 
ſeſſion of the Obriſtian Faith, in the Statute ſet forth. [See8G. 1 ch. 6.] 

All the Laws made for frequenting Divine Service on the Lord's Day, 
ſhall be till in Force againſt all Perſons, except they come to ſome Ajem- 
bly of Religious Worſhip allowed by this AF, and againſt all Papiſts, gf 
againſt thoſe that in Preaching or Writing deny the Trinity. 

By 10 An. ch. 2. If any Diſſenter (not being in Orders, or pretended 
Orders, nor Preacher or Teacher) who, if he had qualified bi mſelf, would 
have been intitled to the Benefit of the Toleration AR, is proſecuted on any 
penal Statute from which Diſſenters are exempted by that AF ; 3 if at an 
Time during ſuch: Proſecution he makes and ah cribes the ſaid Oaths and De- 
claraticn, or being a. Quaker, makes the Declaration, &c. as directed & 

that Act, or before two Fuſtices, be ſhall have the full Benefit of that Act, 

_ as be had qualified within the Time preſeribed, and ſhall be diſcharged of all 
Penalties incurred by Force of any ſuch penal Statutes, And any Preacher or 
Teacher, if he be once duly qualified, may officiate in any Congregation in ano- 
ther County, ſo as the Place be certified, &. But, if required, he muſt 
produce a Certificate of his having qualified, and alſo make and take the De- 
claration amd Oaths before one Fuſtice of the County or Place where he officiates, 

By 5 Geo. 1. ch. 4. Magiſtrates muſt not be preſent at any Diſſenting 
Meeting in their peculiar Habits, or attended with their Enſigns belong- 
ing to their Offices, on Pain of Diſability to hold the Jame or any other 
Office. 

44 23 El. ch. 1. J 61 No Corporation, or other Perſon, 2 keep \ or 
maintain a Schoolmaſter, which does not conſtantly repair to Church, or ts 
not allowed by the Ordinary ; ; in pain of 101, a Month; and ſuch School. 
maſter ſhall be diſabled for ever to teach Nuth, and Ju Her a Year's In- 
priſonment, 

By 1 Ja. 1. ch. 4. 8 9. No Perſon ſhall keep any School, or bes School- 
maſter in any Place out of the Univerſities, except it be in ſome public 
or free Grammar School, or ſome Nebleman or Gentleman's Houſe that is 
no Recuſant, or except the Perſon be ſpecially licenſed thereto by the Ordi- 
nary, on Pain, that as.avell the Schoolmaſter, as the Party that retains lim, 
ſhall each of them for every Day forfeit forty Sbillings. 

By 13 & 14 Car. 2. ch. 4. HII. Every Schoolmaſter keeping any pub- 
Iick or private School, and every Tutor in any private Family, ſhall ſub- 
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ſeribs the Delete That he will n to the N of the Church 
of England, as it is by Law eſtabliſhed ; and unleſs be be licenſed by the 
Ordinary, and hath ſubſcribed the ſaid Declaration, be ſball for the 7 Of= 

fence ſugfer three Months Impriſonment, and for the Ver fe Her the like 
Impriſonment, and forfeit five Pounds, [See Can, 77, 79.] 

By 11 & 12 W. 3. ch. 4. $3. # anyPapiſt Hail be convicled of keeping 
School, or of taking upon himſelf the Education, or Government, or board. 
ing of Youth, be ſhall be adjudged to perpetual Impriſonment, 

If any Popiſh Parent, in order to compel a Proteſtant Child to ohenge' bis 
Religion, ſeal refuſe to allow ſuch Child a ſufficient Maintenance, the Lord 
Chancellor upon Complaint may make Order therein, [See 1 An. St. 1. ch. 
87. Concerning Jewiſh Parents refuling Maintenance to a Proteſtant 

hild, &c. 

By 12 W. 3 3. ch. 2. Whoſeever ſhall come to the Crown of England 
hall; join in Communion with the Church of England. 

By 5 An. ch. 5. The Statutes of 13 El. 5 12. For the Miniſters of 
of the Church of Eug and to be of ſound Religion; 13 & 14 Car. 2. ch. 
4. For the Uniformity of publick Prayers, &c. (other than ſuch Clauſes as 

bave been repealed) and a'l other Statutes for the Preſervation of the Church 

US England, are made perpetual, and to be in Force for ever, 

And every King and Queen hereafter at their Coronation ſhall take and 
ſubſcribe an Oath, to preſerve the Settlement of the Church of England and 
the Doctrine, Diſcipline, and Goverment thereof within the Kingdoms of 
England and Ireland, and the Territories thereunto belonging. And this 
Aci ſhall be beld a fundamental ard eſſential Part Y tbe Union befwixet the 
two Kingdoms of Epgland. and Scotland, 


Of Offences III. "Offences immediately 010 bis Maho s Crown and ! Dignity 5 


oe EI (that are Net capital) are M. Yprijion and Fræmunine. 
1 Majeſty's 5 
N 1 . ;forifion r Meſpris, Neglect or Contempt) ede in our 


„ Law a Neglect, overſight, or Contempt. b Miſpriſion is included in 
Dalt. ch. 141. every Treaſon or Felony ; and where any one hath committed Treaſon 
3 55. or Felony, the King may order, that he ſhall be indicted for Miſpriſion 
Inſt. 36,13. Only. But in legal Underſtanding Miſpriſion is, when one knoweth of 
H. 8 C. 127, any Treaſon or Felony, and concealeth it. In: a larger Senſe, it is taken 
85 for many great Offences, which are neither Treaſon nor * or that 
are Not capital, but come very near to it. 
A Miſprinon may be either by Omiſſion or bann 


4 Black. Com. I, By Omi/fon, in the Caſe of Treafin or Fxlony. Tn the Caſe of 
| oy ag Treaſon, when one doth know that another hath committed any Sort 
172. of Treaſon, and doth not reveal it to the King, or his Privy Council, 
4 Burn. Juſt. or to ſome Magiſtrate, That the Offender may be ſecured and brought 
1. to juſtice. This bare Knowledge and Concealment was High Treaſon 
* 3 Inſt. 138, at Common Law. To know and gſent with any outward Act, that 
IH. F. C. 12%, ſhews an Approbation of it, makes it High Treaſon; as where one, having 
Kely. 17, 21, Notice of a Meeting of Conſpirators againſt the Government, goes into 
3 aun Company, and hears their treaſonable Conſultation, and conceals 
. One that is only told in general, that there will be a Riſing without 
pon the Perſons, or the Place where, may conceal it, 
By 1 & 2 Ph. & M. ch. 10. 4 Concealment 7 any High Treaſon 2 4 
be ah, = iſpriſion of 9 D 
This 
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Car. 3. Laut England. —_” 


. A i. 2 ts. 


This chen! is 0 be underſtood of s bars ** any and Con- 1 £7 


1 4 ä ie (159% I 
a If High Treaſon is discovered to 4 Clergyman in Confeſſion, be a 2 * 625 
goht to reyeal it: But not in Cafe, of Felony y 
By 13 El. ch. 2. Goncealers of Bulls of f rg from Roi are 2 
"OR Milorifon of High Treaſon. t 
Py 14 El. ch. 3. Thoſe who forge foreign Coin: net current Beret bal 
fa Her (with tbair n Aideri, and e,) as in On 27 My ** 
priſſon of Treaſon. 
M.iſpriſion of Felony is a Copcsslu cht of 4 Nuß &. or a Proteins of 23 Iaſt. 139. 
the Concealment thereof, whether Felony by Common Law, or by Fen- II. F. C. 129, 
tute, [See Weſt, 1. or 3 Ed. 1. ch. 9. Concerning the Concealment of 
Felonies by Sheriffs, Coroners, and Bailiffs, within their Liberties, Ge. 
3 FH. 7. ch. 1. 33 H. 8. ch. 6. For Conecalments of Soy... "And 
ſce of Week, Ma. and of Aae e 5 "Poft 105 © 1: 
$3 KA $7 ds 7 p 
2, By b Geiler which Miſprifions atife from ſome: Letten tes t 3 Inſt. 129, 
and undutiful Behaviour with regard to the King; being ſome heinous 14. 


Offences under the Degree of Felony. This is a Miſprifion in a large . 
Senſe. More particularly, theſe may be committed by contemning the B. 1. ch. 22, 


King's Prerogati ve, (via.) by refuſing to %% the King according . 
Law, by receiving a © Penſion from a foreign Prince without his Leave; z Inft. 144+ 
by Speaking or Writing againft his Perſon and Government. [See 4 An. 

9 8. and 6 An. ch. 7.] Denying his Title to the Crown; refuſing to 

take the Oaths of Allegiance and Supremacy, required by Law. FSce 
17. & M. <.8. 13& 14 FV. z. cb. 6. 1 As. St. 2. cb. 17. 1 G. 
„%% 13 0 By e n the 22 8 s Palace or Courts of 
Juſtice. | 

: Ey 33 H. 8. oh, 12 Malicious Strikiiiy 3 in the King's Pace fo Blood- 

ſhed (where the King's Royal Perſon reſideth) is 0 with the 

196, of the Offenders Right Hand, perpetual Tmpriſonment and Fine 45 

the King's Pleaſure, OY the 
A Striking in a Palace d bee the King is not reſident at the «*Haw.P, C. 


Time, is not within the Iatent of the Act, as may be gathered from the B 1. P. 57. 


3 Init, 140. 
; Preame* | aces. 


Blood muſt be drawn ; for a Striking without Bloodſhed is not to 2 Ld. Ray. 
be puniſhed in this e | 7 980, &c. 


' But drawing a Weapon only without ſtriking in W-fminſter Hall, . Fe 
or in any other Place, ſitting the Courts of Chancery, the Exche- 1 1 "ado 
quer, the King's Bench, the Common Pleas, or before Jaſtices of 1 8 OY 

Aſſize, or Juſtices of Oyer and Terminer, [See 5 EA. Z. eb. 2. II. P. c. 137, 
upon any Judge or Juſtice, the. Offender ſhall loſe his Right Hand, and 1101 . 
forfeit his Goods, and Profits of his Lands during Life, and be. per- 16. 
petually impriſoned. So if one doth rige a Juror, or any other Per- 

fon * within the View of the ſaid Courts with Weapon or without,  __. 
he ſhall have the like Puniſhment '. But not if he only maketh an hi = . 
Aſſault. EE] oo | Ch, 5.F It: 
The Law makes a great Diffcrcnce betwixt a Stroke in or before Pos. 
any of the ſaid Courts of Juſtice, where the King 1s repreſentatively 
preſent, and his Palaces where his Royal. Perfon reſideth. In the 
King's Palaces Blood muſt be drawn; but drawing a Weapon only 

upon a Judge, or Striking only of another Perſon in the King's Courts, 
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ſeribe the Declaration, That he will conform to the 1 of the Church 
of England, as it is by Law eſtabliſhed; and unleſs be be licenſed by the 
Ordinary, and hath fubſeribed the ſaid Declaration, ſhall for the ops; Of= 
fence ſuffer three Months Impriſonment, and for the V's ſuffer the like 
Impriſonment, and forfeit five Pounds. | See Can. 77, 79.] 

By 11 & 12 W. 3. ch. 4. 3. 1f any Papiſt ſhall be 12 * of keeping 
School, or of taking upon himſelf the Education, or Government, or board- 
ing of Youth, he ſhall be adjudged to perpetual Impriſonment. 

. If any Popiſh Parent, in order to compel a Proteſtant Child to change bis 
Religion, ſhall refuſe to allow ſuch Child a ſufficient Maintenance, the Lord 
Chancellor upon Complaint may make Order therein, [See 1 An. St. 1. ch. 
39. Concerning Jew/h Parents refuling. Maintenance to a Proteſtant 
Child, &c.] 

By 12 W. 3. ch. 2. Whoſoever ſhall come to the Crown of England 
ſhall join in Communion with the Church of England. 

By 5 An. ch. 5. The Statutes of 13 El. the 12. For the Miniſters of 
of the Church of Eng and to be of ſound Religion; 13 & 14 Car. 2. ch. 
4. For the Uniformity of publick Prayers, &c. (other than ſuch Clauſes as 

have been repealed) and a'l other Statutes for the Preſervation of the Church 
of England, are made perpetual, and to be in Force for ever. 

And every King and Queen hereafter at their Coronation ſhall take and 

ſubſcribe an Oath, to preſerve the Settlement of the Church of England and 
the Doctrine, Diſcipline, and Goverment thereof within the Kingdoms of 
England and Ireland, and the Territories thereunto be/onging. And this 
Aci ſhall be beld a fundamental and * Part of the Union betwi xt zbe | 
r Kingdoms 9 Epgland and Scotland, 


Of Offences II. Offences immediately . bis Majely s Crown and Db 


immediately 


2 18 51 (chat are Net capital) are M. prijion and Præmunire. | 

Majeſty's 

Sony and 1. 4 M. riß on (from Meſpris, Neglect or Contempt) ſignifies in in our 
; he's i 6. Law a Neglect, overſight, or Contempt. d Miſpriſion is included in 
Dalt. ch, 141. every Treaſon or Felony ; and where any one hath committed Treaſon 
23 hs or Felony, . the King may order, that he ſhall be indicted for Miſpriſion 
zInſt. 36,140. Only. But in legal Underftanding Miſprifion 1 is, when one knoweth of 
* b. C. 127, any Treaſon or Felony, and concealeth it. "Sg a larger Senſe, it is taken 
1 for many great Offences, which are neither Treaſon nor Felony, or that 

are Not capital, but come very near to it. 


AMiſ prion may be either by Omiſſion or Comiſſion 


4 Black. Com, I. By Omiſſion, in the Caſe of Treaſon or Felony. Tn the Caſe of | 
x Barn. Juſt. Treaſon, when one doth know that another hath committed any Sort 
177. of Treaſon, and doth not reveal it to the King, or his Privy Council, 
4 Burn. Juſt, or to ſome Magiſtrate, That the Offender may be ſecured and brought 
& + to Juſtice. This bare Knowledge and Concealment was High Treaſon 
* 3 Inſt. 138, at Common Law, To know and affent with any outward Act, that 
6+ 7 72 12 ſhews an Approbation of it, makes it High Treaſon; as where one, having 
Kely. 17, 21, Notice of a Meeting of Conſpirators 3 the Government, goes into 
3 their Company, and bears their treaſonable Conſultation, and conceals 
tit. One that is only told in general, that there will be a Riſing without 
knowing the Perſons, or the Place where, may conceal it. 
By 1 & 2 Ph. & M. ch. 10. A Concealment of any High Treaſon 2 
be only * ſpriſion of Treaſon. 


This 


CHAP. 3. "Laws of England. +... - "Mi 


_— 
6 


This then i is to be underſtood of a bars Knowledge _ and Con- 


cealment. . | . 


d If High Treaſon is discover d to a Clergymas in Confeſſion, he a 2 Inſt. 629. 
ought to reyeal it: But not in Cafe. of ' Felony - 
By 13 El. ch. 2. Goncealers of n 77 terer feen Rome are eriley 
of a Miſprifon of High Treaſon." | | i: | 
Py 14 El. ch. 3. Thoſe who 1 Heeg. Coin, net current bi ſal 
ſuffer ( "with their Procurers, Aiders, and Abettori) as in Caſe of Mi- 
pri/.on of Treaſon. 
Miſpriſion of Felony is a Concealment of a Felony or a Procuring of - Lat. 129. 
the Concealment thereof, whether Felony by Common Law, or by Fe- II. F. C. 129. 
tute, I See Weſt, 1. or 3 Ed. 1. ch. 9. Concerning the Concealment of '. 
Felonies by Sheriffs, Coroners, and Bailiffs, within their Liberties, &c. 
3. H. J. ch. 1. 53 H. 8. ch. 6. For Cohcealments f Jurors. And 
ſee of Theftbote, infra, and of JET, B. 4: ch. 5. bot. o = 


27 By b Commiſion; which Miſprifions afife from: ſome contemptuous & z Inſt. 139, 
and undutiful Behaviour with regard to the King ; being ſome heinous 140. 
 Gffences under the Degree of Felony. This is a Mifprifion in a large H. P.C. 131. 
| Senſe. More particularly, theſe may be committed by contemning the B. 1. ch. 21, 
King's Preregative, (vis.) by refuſing to 2% the King according F 

Law, by receiving a © Penſion from a foreign Prince without his Leave; z Inſt. 144. 
by Speaking or Writing againſt his Perſon and Government. [Sce 4 ts 
4. 8. and 6 An. ch. 7. Denying his Title to the Crown; refuſing to 
take the Oaths of Allegiance and Supremacy, required by Law. [Seo 
i V. & M. ch. 8. 13 C 14 F. z. eb. 6. 1 As. St. 2. cb. 17. 
I. Sc. 2. ch. JI ] 1 Contempt againſt the King's Palace or hurt. 5 
uſtice. 
a Ey 33 H. 8. th. 12 Malicious bier! in the King $ Palace 6 Blood- 
ſhed (where the King's Royal Perſon reſideth) is puniſhable with the 
I of the Offenders Right Hand, perpetual arts and Line 44 

the King's pleaſure. 

+ Striking in a Palace d where the King is not reſident at the « Haw. P. C. 
Time, is not within the Intent of the Act, as may be gathered from che . 57. 


| 3 Init. 140, 

Preamble. 8985 + 
Blood muſt be Jrawn - for a Striking whhour Bloodſhed is not to „ 

be puniſhed in this 3 7 980, &c. 


e 2 Inſt. 549. 
f But drawing a Weapon only without ſtriking ih Weſtminſter Hall,; lofe. 145. 


or in any other Place, fitting the Courts of Chancery, the Exche- 17.P C. 132. 
i Yb | 5 | FT 1 | 2 Inſt. 549. 
quer, the King's Bench, the Common Pleas, or before Juſtices of; Int. 140. 
Aſſize, or Juſtices of Oyer and Terminer, [See 25 Ed. 3. ch. 2.] It. P. C 13, 
upon any Judge or Juſtice, the Offender ſhall loſe his Right Hand, and 3% ab, 
forfeit his Goods, and Profits of his Lands during Life, and be per- 726. 
petually impriſoned. So if one doth /trike a Jaror, or any other Per- 
ſon *within the View of the ſaid Courts with Weapon or without, 
he ſhall have the like Puniſhment ®, But not if he only maketh an h 84 B. 4 
Aſſault. s | e EET 
The Law makes a great Difference betwixt a Stroke in or before Pos. 
any of the ſaid Courts of Juſtice, where the King is repreſentatively 
preſent, and his Palaces where his Royal Perſon refideth. In the 
King's Palaces Blood muſt be drawn; but drawing a Weapon only 
upon a Judge, or Striking only of another Perſon in the King's Courts, 
— K 15 
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An luſtitute of the 


is ſufficient to taxe away the Right Hand, &c. and moreover to fi 
2 Cro 367. as above; even though the other made the firſt Aſſault. 
If any do a reſcue a Priſoner in or before any of the ſaid Courts, who 
was committed by the ſaid Juſtices, without ſtriking a Blow, he and the 
to it, ſhall forfeit as above, and be perpetually impri- 
But the Reſcuer ſhall not loſe a Hand, becauſe no Stroke was 


1 Ley. 100. 
2 2 Inſt, 141. 
HC 14; 


h 3 Taſt. 142. 
H. P. C. 131. 
2 Roll. Abr. 


76. | 8 


8 wr 78. 


S 


e 1 Cro. 78. 
2 Roll. Abr. 
© OY; 

1 Sid. 144. 
Dalt. ch. 124. 
p- 295 


Priſoner aſſenting 
ſoned. 


iven. 


b Reproac 


iving his Verdict a 
: ment. 3 
He that 


. 
* 7 


hful or threatening Words to a Judge, a Threatening of a 
Counſellor or Attorney for being employed againſt one, or of a Juror for 
gainſt one, &c. are puniſhable by Fine and Impriſon- 


5 peaks reproachful Words to a Judge of any inferior Court of 
Juſtice, while ſitting on the Bench, is immediately e finable by the Judge 
8 885 Abt. himſelf, or as ſome ſay, 4 the Offender may be indicted. But one cannot 
41 Sid, 144. be indicted for any ſcandalous or reproachful Words ſpoken of or to a 
Judge or other Officer, e not being in a Publick Place of Juſtice, or in 
the Execution of his Office; tho” he may be committed 
finds Sureties for his good Behaviour. 
There is in this large Senſe great Variety of M 
for every conſiderable Miſdemeanor 


the Law, is ſometimes ſo called. 


1 Inſt. 129. b. 
Inſt. 120. 
4 Black. Com. 

102, 421. 


230. 


85. 


3 Inſt. 126, 


4 Black. Com. 


109, I 10. 


13arn Juſt. 4 
1 Burn Eccl. 


law. 233. 


Theſe Statutes are chiefly concerning Papal Proceſſe 
and Incroachments, upon the King's Courts; Election 
Biſhops ; the Popiſh Religion; 
the Authority of the King and Parliament, and Liberty 
unwarrantable Undertakings by publick Subſcripticns, &c. 


1. Concerning Pap 
upon the King's Courts. 
BY 27 Ed, 3. ch. 1. 


2. A Premunire (from the Words in the Writ Præmunire facias or 
Præmonere facias, ſignifying the Mrit, and the Ofence, on which the 
Writ is grounded) is an Offence, whereby one ſhall incur the ſame puniſh- 
4 Burn, Juſt. ment, which is inflicted upon thoſe that tranſgreſs 16 Ri. 2. ch. F. com- 
monly called the Statute of Præmunire, and the other Statutes made be- 
* ; Inſt. 120. fore that Time. * Theſe Statutes were made againſt the intolerable In- 
Dav. 84, 85. croachments of the See of Rome, as well as other Sta 
_ which 1s eſpecially called the Statute of Præmunire. 


* 


al Proceſſes, or Inſtruments, and Encroachments 


Book IIl 


to Priſon, till he 


iſpriſions by Commiſſion ; 


f which hath not a certain Name in 


tatutes ſince that, 


s, or Inſtruments, 
or Conſecration of 
the Oaths of Allegiance and Supremacy; 
of the Subject : 


and 38 Ed. 3. ch. 3. If any Subject draw any out 
of the Realm in Plea, or ſue in any other Court, to defeat the Judgments 
given in the King's Courts, &c. he incurs a Premunire, eg”. 
By 16 Ri. 2. ch. 5. If any purchaſe, or purſue or cauſe to be purchaſed 
or purſued in the Court of Rome, or Elſewhere, any Tranſlation, Proceſſes, 
| Seritences of Excommunication, Bulls, Inſtruments, &c, which touch the 
King, or if any do bring them within this Realm, or receive them, they [hall 
be put out of the King's Protection, and their Lauds, Tenements, Goods and 
Chattels, forfeited to the King. [See 28 H. 8. ch. 16. which is a general, 
Law, and ſtrictly penn'd againſt pleading any Bull, Diſpenſation, c. 
from Rome, which is not warranted by the Act.] 
A Bull (from Bea), Conſilium) is an Inſtrument granted by the Pope 
containing his Proceſſes, Decrees, &c, ſealed with a Seal of Lead. 


CHap, 3 


1 


By the Word e it bath been ſaid that Suits in « 3 to re- 2 2 Inſt. Got. 
lieve againſt a Judgment at Law, and Suits in the Admiralty, Suits in the 755 a 
Courts of the Con/table and Marſhal, and Ecclgſiaſtical Courts, for Mat- Fg ; Sg 
ters belonging to the Cognizance of the, Common Law, are withia the 123. 124, 
Intention of the Statute, [See 4 H. 4. ch. 23.] [* But it ſeems to be gene- = aaa es 
rally agreed at this Day, that ſuch Suits in Equity are not within the In- See of the 
tention of the Statute; and that as to Suits in the Admiralty and Eccleſi- Chancery, 
aſtical Courts, if it does not appear by the Libel itſelf that the Matter is ig co 
of temporal Cognizance, it is not within the Statute.] e *Hawk, P. C. 

b Out of the King's Protection. [So that he cannot bring an Aclion; B. 1. P. 51. 
yet he cannot be ſlain * any one, as the King s Enemy, as was anciently , oe 1 
held. See 5 El. ch. 1.] 130. a. , 

See 25 Ed. z. cb. 22. 25 Bd. 3. St. 5, ch. 22. De Proviferibus. * 
Ed. 3. ch. 1, 2, 3, 4. 12 Ki. 2. ch. 15. 13 Ri. 2. St. 2. cb. 2. & 3, 

2 H. f. . . & 4. (which Statute concerns Religious or Seculars, who 
put any Bulls in Execution for Diſcharge of Tithes of their Lands in the 
Hands of their Farmers) 6 H. 4. ch. 1. 7 H. 4. ch. 6. & 8. 9 H. 4. 
ch. 8. 3 H. F. ch. 4. 23 H. 8. ch. 21. 28 H. 8. ch. 16.] Many of 
theſe Statutes were made againſt Proviſions, or the Providing of a Biſho 
or a Biſhoprick, or other Perſon of an Eccleſiaſtical Living, by the Pope, 
before the Incumbent was dead. Which, tho' out of Uſe fince the Su- 
premacy is e to be in the King, yet may not be umproperly 
here hinted at, A 
"By l H. . ch. 12. and 25 H. 8. ch. 19. To appeal to Rome from any 
„/ the King's Courts, is made a Premunire. All Appeals ww 22 
ſhall be made to the High Court of Chancery. | 

By 26. H. 8. ch. 14. Suffragans ſhall not exerciſe any g greater Authority, 
than what is limited to them by Commiſ wn from the B Bw ef the Dioceſe, 
on Penalty of Premunire, 

By 5 El. ch. 1. Jo defend the pretended Juriſdiction H the Pope 7 in this 
Realm is a Premunire for the firſt Offence, and High Treaſon for the 
ſecond, 

2. Concerning Election and Conſecration of Biſhops. | 
By 25 H. 8. ch. 20. If any Dean and Chapter refuſe to elect the Per- 
ſen named in the King's Lee; for a Biſhoprick, and to certify the Eleckion 113. 
 woithin twenty Days aſter the Licence ſhall come to their Hands: Or if any 
_ Archbiſhop or Biſhop (after ſuch Election, or the King's Nomination in the 

Default thereof) refuſe to confirm or conſecrate the Perſon fo fignt 1fied to 
_ them, within Foenty Days after the S1gmfication therecf, they incur a 
Premunire. Oe 


2. Concerning the Popiſb Religion. 5 
by 13 El. ch. 2. Tobring any Agnus Dei, Croſſes, Beads, er ſuch like 3 Burn Fee!, 
feaberſlitious Things, pretended to be hallowed by the Biſhop of Rome, &c. law. tit 
and o deliver, or offer the fame, to be worn or uſed, or if any one ſhall r. fer. 
ceive the ſame, to ſuch Intent, and nat clear bumſelf by diſcevering the Of 
Fender, &c. it is a Premunire. And a Juſtice of Peace ſhall incur the ſail 
| Ponaity, who being infor med thereof, ſhall not within fourteen Days de- 
clare it to a F rivy Counſellor. 

By 27 El. ch. 2. To contr tbute to the Maintenance of a Popiſb Semi- 
nary, is a Ptæmunire. 


4. Con- 


"Laws of England. a . 303 


"Hack Com. 
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1 Concerttoy the Oaths of Supremacy, Mligianis re 
11149. ½ 1 El. ch. 1. 5 El. ch. 1. To refuſe the Oath of Supremacy is a 
3 Burn Juſt, Præmunire, &. 

22. By 3 Ja. 1. ch. 4. To refuſe the Oath of Allegiance upon Tender, is a 
| Præmunire. [See 7 Fa. x. ch. 6.] © 
By 1 W. & M. Seff. 1. ch. 8. The Oaths of Supremacy and Allegiance, 
preſcribed in former Als are abrogated, and new Oaths and a new Decla- 
ration ſubſtituted in their room; which to refuſe upon Tender, makes one 
liable to the like Penalty of Premunire. [And the Forms of theſe Oaths 
are again altered by 1 G. 1. Sr. 2. ch. 19. ant.] 

By 7 & 8 W. 3. ch. 24. Serjeants at Law, Counſellors, Attarnies, Solici- 
tors, Proctors, Clerks, or Netaries, practiſing as ſuch in any Court, without 
taking the Oaths of Allegiance and Supremac) , and fubſ. ing the Declara- 
tion, incur a Premunire. [See 9 G. 2. ch. 385 ante | 


5. Concerning the Authority of King and Parliament. 
By 13 Car. 2. ch. 1. To affirm malicicuſly or adviſedly by Speaking or 
Writing, that both or either Houſes Parliament Pave a legiſlative Power 
without the King, is a Premunire. 
By 6 An. ch. 7. If any ſhall malicioufly and iretth, by preaching or 
adviſed ſpeaking, Seam 127 the pretended Prince of Wales hath any Title 
10 the Crown, or any other Perſon, than according to 1 W. & M. ch. 2. and 
12 W. 3. ch. 2. &c. or that the Kings or Queens cf this Realm with Au- 
thority of Parliament, cannot make Laws to limit the Crown and the Deſcent 
therelf they ſhall incur a Premunire. 
Information mult be given to ſome Juſtice within three Days after the 
Words ſpoken ; and Proſecution within three Mantis after Infermation, and 
Conviction on the Oaths * To credible af A at kalt. 


6. Saen the Liberty of the Subject. | ds IR 

By 31 Car. 2. ch. 2. No Subject inbabiting within 2 Realm 2 be 
ſent Priſoner out of it into any other Parts, (except in caſes mentioned in 
the Act) in Penalty of treble Colts, $00 l. He and Præmunire. 1 


| Of unwarrantable Undertakings by publick Subſ Fe 1 
2 Ld. Rey. By 6 Geo. 1. ch. 18. All unwarrantable Undertakings by publick Sub- 


3361; ſeriptions, Receipts, Payments, Aſfignments, or Tr ansers, &c. are deemed 
| 3  publick Nuſances, and Offenders therein being convicted i in any of the Cæuris 


at Weſtminſter ſhall i incur a Præmunire. 
| Moſt of theſe later Statutes refer the Puniſhment to 16 Ri. 2. uh. 

a 1 Inſt. 130. a. But the Forfeiture of Lands to the King therein mentioned muſt be 
bug 125, underſtood only of Lands in Fee for ever, and of Lands in Tail but dur- 
: ing Life, or of ſuch Eſtate as one may lawfully forfeit. A Pramunre 
lieth as well for the Party grieved as for the King, and both may join in 
one Writ, But becauſe theſe Laws, making the Offences to be Præmu- 
a 3 Inſt. 23, ire, are ſo very ſevere, they are ſeldom put in Execution. à For it has been 
S46 19H always obſerved, that too ſevere Laws are never duly Executed. dee of 


e and J e B. 4. ch. 5. 41 . 


a 4 — 
* 1 
* . — : 


i aMitus imperant melins paretur. | 
Non minus principi turpia ſunt multa ſupplicia, quam medic 7 ane, a. 
La ſepe commutuntur, que ſœpe Vindicantur, 


3 eee 


—_— 
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Theſe are the great Offences (Not capital) which are immediately and 
directly levelled againſt his Majeſty's Crown and Dignity, known by the 
Name of Mor en and Præmunire. [See 21 Fa. 1. ch. 3. 16 Car. 1. 
ch. 21. Of Monopoly.) 3 


III. Offences that are hurtful to the King's People, or againſt the Com- Of Offences 
monwealth in general, are the Offences, 1. Againſt publick Juſtice. 2. dat are hurt- 
Againſt the publick Peace. 3. Againſt publick Trade. 4. Againſt the Eng Pee, 
Health and Eaſe of the King's People, Kc. 


1. Of Offences againſt publick Juſtice. | 
Theſe are Theftbote, Perjury, Forgery, Bribery, Extortion, Barratry, 


Maintenance, Vexatious Informations, Conſpiracies, Negligence of Officers 
entruſted with a particular Adminiſtration of Juſtice. 


I. b Theftbote (Bote Amends) is where one not only knows of the Fe- bi lat. 127.8. 
lony, but takes his Goods again, or other Amends, not to proſecute the 3 If 134. 
Felon, to the Intent that the Thief may eſcape. Had he received the fl. C. 130 
Thief himſelf, he had been Acceſſory to the Felony. But if he had taken 4 Black (om. 
his own Goods again that were ſtolen, without favouring the Thief, it lf u. 
had been no Offence. Es 9 ores 


The Puniſhment of Theftbote is Fine and Impriſonment. 172, 


2, © Perjury by Common and Statute Law is a Crime committed by « ; Iaſt. 164. 
wilful and falſe Swearing, abſolutely, in any judicial Proceedings, in a Hawk. P C. 
Matter material to the Iſſue or Point in Queſtion, (when a /awful Oath be OY... 
wy 2 | T's: [2 423 11 4 Black. Com. 
is adminiſtred by one that hath Authority to do it) by the Subor nation of 136,138, 195, 

hh e gs; s --— + A, la. 

An Oath (Sacramentum, Juramentum, Fugjurandum) is an Affirma- 4 * : 
tion or Denial by any Chriſtian of any Thing lawful and honeſt, be- 3 Burn Ecci. 
fore one that hath Authority to give the ſame for Advancement of Truth, LW. 81. 
calling God to witneſs that his Teſtimony is true. It is called a cr= _ 
oral Oath, becauſe at the ſame Time he toucheth the Scriptures with his 
1 SN 5 3 

[But this Definition of an Oath ſeems to be too narrow; for a ewe tr 827. 
may be ſworn on the Old Teſtament; a Mabommedan f on the Koran ; or 1113. 

a Pagan s according to the particular Form preſcribed by the Religion On. og 
he profeſſes; and therefore it ſeems to follow of Courſe, that theſe may v. Gs: 
be convicted of Perjury, on Oaths taken according to their own Forms, in Chane. 
as well as a Chriſtian ſwearing on the New Teſtament. ] . 
Nou then let us peruſe the Parts of the Deſcription of Perjury. T! . 
Perjury muſt be wwilful and deliberate, not committed through Sur- » , tag. 167. 
prize, Inadvertency, or Miſtake of the Queſtion, CT on TO ts 
It muſt be * falſe either in expreſs Words or Intention. For Falſhood = 3 Inſt. 165. 
in Intention may be puniſhed by the Common Law, tho' the Words hap- 1 Abr. 
pen to be true. If one knows not what he ſwears, it is a falſe Oath in 
him. So that one may ſwear the Truth, and yet be perjured. 
b Adſo utely and directly, not as one thinks, believes, or remembers, or o ; Inf. 165, 
to the beſt of his Remembrance, For if he remembered nothing, he 
can not be puniſhed for Per jury. 885 55 
In any judicial Proceedings. For if it is not in a judicial Proceeding, « , 1,8, 166. 
but in a private Affair, as in Trading, it is not puniſhable as Perjury, 2 Rell. Abr. 
either by the Common Law, or by Statute, The Perjury may be com- 757 s 
5 L. md 


PR 


1 A. ws. 


SES. 
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4 Inſt. 166. 
Rep. 15. 
1 Roll. Abr. 
39» 18 


e 3 Inft. 167. 


1 Roll. Abr. 


41, 78. 
1 Cro. 423, 


B. 1. p. 175 


1 Ld. Ray. 


257 c. 
2 Id. Ray. 


. | 
=p Circumſtances, he may be guilty of Perjury. (N.) 


f3 Ink. 165. 
4 Inſt. 278, 
279. 


2 Roll. Abr. 


257. N 


8 3 Inſt. 167. 


4 Black Com. 


137 


* Buro juſt tit. 


Perjury. 


b, Roll. Abr. 


ee 158. 


2 3 luſt. 163. 


| Hawk, P. C. 


mitted, not only in a Court of Record, but in any other lawful Court; 
and in any Matter judicially depending there; or in a Court of Equity, 
or Eccleſiaſtical Court. And not only in open Court, but before Per- 
ſons in the Country authorized by the Court, [See'29 Car. 2. ch. 5.] or 
before any that have. Adminiſtration of Juſtice, It may be commit- 


ted by taking a falſe Oath as a Witneſs in an Anſwer to Queſtions put 


in a Court of Law or Equity; in an Anſwer as Defendant in a Court 
of Equity, or in the Spiritual Court, or by making a falſe Affidavit. 
This is to be underſtood of a ertory Oaths, or where ſome Matter of 
Fact is falſely affirmed or denied. Therefore if promiſſory Oaths of Offi- 
cers are broken, they are not puniſhable as Perjuries ; tho' their Of- 
fences ought to be puniſnhed with a ſevere Fine, in reſpect of the Breach 
of their Oaths. The Breach of Oath. ſhall aggravate the Offence, If 
one calleth another“ perjured Man, he ſhall have his Action on the Caſe, _ 
becauſe it ſhall be intended contrary to his Oath in a judicial Proceed- 
ing; not for calling one a forſworn Man, becauſe the Forſwearing may 
be extrajudicially ; unleſs he ſays, that he was forſworn in a Court of 
ä rs „„ FI | 

| In a Matter material to the Iſſue or Point in Queſtion. For if it is not 
of any Conſquence in the Deciſion of the Cauſe, tho? it is a falſe Oath, 
it is not to be puniſhed as Perjury, there being no malicious Deſign to 
be preſumed. But if a falſe Oath is in Circumſtances, aggravating or 
extenuating the Damages, and the Party pretends to give a particular and 
diſtin Account of the Circumſtances, and makes them Reaſons of his 
Remembrance, to ftrengthen the ſubſtantial Parts of his Evidence or 
Anſwer, or gains the more Credit by ſuch a particular Account of the 
 Whena LAW FUL Oath is adminiſtred by one that hath AUT H O- 
RITY. The Oath muſt be lauful, allowed by the Common Law, 
or ſome Act of Parliament. And it muſt be taken before one that hath 
Authority, not before a Perſon acting in a private Capacity, or pretend- 
ing to have Authority, where he hath none; or by one that goes be- 
yond the Authority which was granted. For ſuch falſe Oaths cannot 


amount to Perjury in Law, becauſe ſuch Oaths are of no Validity or 


Force, being Coram non Judice. Beſides, it is a high Contempt . 
miniſter an Oath without Warrant of Law, and puniſhable by Fine and 
Impriſonment. [See 13 Car. 2. St. 1. ch. 12] The 
There is alſo a Subornation (Subornare, * to prepare underhand) of Per- 
jury in the Common Law, which is an Offence in procuring one to take 
a falſe Oath amounting to Perjury. But if he doth not take it, the Per- 
ſon who encouraged him to do it, is not guilty of Subornation of Perjury, 
tho' he is puniſhable by Fine, &c. VVFo'I1lꝛ 8 
Thus of Perjury and Subornation of Perjury at Common Law, which 
may be a puniſhed with Fine, Impriſonment, Pillory, &c. the Offendey 
being ever after incapable to be a Witneſs. — 


Let us fee now what is Perjury by Statute-Law, and how puniſhed. 
By 5 El. ch. 9. 1f any Perſon ſhall unlawfully and corruptly procure any 
Witneſs, to commit any wilful and corrupt Perjury, in any Matter or 
Cauſe depending by any Writ, Action, Bill, Complaint, or Information, con- 
cerning Lands, Tenements, or Hereditaments, or Goods, Debts, or Da- 
mages, in any of the King's Courts of Chancery, or in any of his Courts , 
Recora, or in any Leet, View of Frankpledge or Law Day, 


Anc tenf De- 
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 meſne-Court, 
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meſne- Court, Hundred Court, Court-Baron, or of the Stannary, ar. ſhall un- 
Jawfully or corruptly procure any Witneſs to teſtify in perpetuam Rei Me- 
moriam, every ſuch Offender ſhall forfeit forty Rounds. And if any ſuch 
Offender ſo attainted ſhall not have. any Lands or Goods to the Value of forty 
Pounds, he ſhall | ſuffer Impriſonment for half” a Year, and fland upon the 
Pillory an Hour in ſome Market-Town, and ſhall. not be received as a Mit- 
neſs in any Court, of Record, kill ſuch Judgment be reverſed, &c. 

And if any Perſon, either by Subornation, or by his own Act, ſhall wil- 
fully and corruptly commit Perjury by bis Depoſition in any of the Courts 
| above-mentioned, or being examined ad perpetuam Rei Memoriam; then 

every ſuch Perſon ſhall boſe twenty Pounds, and be impriſoned by the Space 
of fix Months, and his Oath ſhall not be received in any Court of Record un- 
til the Judgment ſhall be reverſed. And if ſuch Offender ſhall not baue 
Goods or Chattels to the Value of twenty Pounds, be ſhall be ſet on the Pillory 
in ſome Market-Place within the County, City, or Borough, where, &c. and 
there have both Ears nailed, and be diſabled to be ſworm as aforeſaid. The 
ene Moiety of the ſaid Forfettures to the King, the other Moiety to ſuch Per- 
ſon as ſball be grieved. ** | : 
This Ad ſhall not extend to any Eccleſiaſtical Court, but ſuch Offender 
ſhall be puniſhed by the Laws uſed in the ſaid Courts; nor ſhall it reſtrain the 
Authority of any Judge, having atſolute Power to puniſh Perjury before the 
making this Al, _ VVV Fe 

Obſerve, that the fit Part of this Act extends only to the Perſon that 
procures and ſuborns, and the ſecond Part to him that ſwears falſely by Su- 
bornation, or of his own Accord ; * fo that you muſt declare in Certainty » 3 Int. 167. 

within which Clauſe the Defendant was perjured. (Q.) [But it ſeems 83 * 

to be the better Opinion that it is not neceſſary to ſet out whether the _ 
Party took the falſe Oath of his own Head, or through the Subornation 

OE EEE SETTING FFC 

The Words © w:/fully and corruptly muſt be expreſsly ſet down in a Pro- « 3 Inſt. 167. 
ſecution for Perjury, or Action upon the Statute n. 

Falſhood d in expreſs Words is only within this Statute, not Fal ſhood in . aft. 166. 
Knowledge or Intention, which is only puniſhable by Common Law. _ 
As that Part of the Statute, which concerns the Subornation of Per- 
jury, extends only to Matters depending in Suit by Writ, Action, Bill, 

Plaint, or Information, in anywiſe concerning Lands, Tenements, or 
Hereditaments, or Goods, Chattels, Debts, or Damages, &c. So the « ; Rep. 99. 
Clauſe concerning Perjury itſelf mult be reſtrained to the ſame Meaning. 3 latt. 167. 
Therefore Subornation of Perjury, or Perjury upon an Indictment, is not t 3 Iaſt. 164. 
within the Statute ; but it is puniſhable by Indictment at Common Law. 
Hence it appears that Perjury committed in an Information [Q. in a cri- 
minal a Information] exhibited by the King's Attorney General, or any azCro. 120, 
other, for the King, by any Witneſs produced on the Behalf of the King 212. Contra. 
 *(tho! it is the King's own Witneſs) is puniſhable by this AR, or at Com- 
mon Law. ns . : og 
This Statute alſo extends to no other Perjury than that of a b Witneſi; » 3 Inf. 166. 
not if a Defendant commits Perjury in his Anſwer in the Chancery, 2 Roll. Abr. 
Exchequer-Chamber, &c. in an Afidavit [ Qu.] See 29 Car. 2. ch. 5. by 
Swearing the Peace againſt another, &c. but he may be puniſhed for that 
Perjury at Common Law ; which, after all that hath been ſaid, is the ſafeſt 
Way to proſecute for Perjury, or Subornation of Perjury. 
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NN falſe Oath is . within the. Ave 1 of er Sratgye, that, i is.not 
prej juditial. to ſome Perſon 1 ip his Cay E. and. 9 85 im A jaſt Cauſe of 
Wine. chat he FA dees e moleſted FRE, Besen e ot the 

itneſs. I 

e 5 Rep. 99%. © A greater Penalty; 18 infield” LA Vöberustien of Perjury, "than « on the 
luft. 167. Perjury itfelf. For the Author fins more than the Actof. 

As the Act does not extend. to any Eccleſiaſtical, Co ure ; ſo ſuch Of. 
fenders may be puniſhed, by. the Ecclebiaftical: Law by the Words, of the 

z Inſe. 164. Act, if the Matter is“ ſpiritual, and x not temporal ; or they ma be pro- 
ſecuted for falle Oaths, either | in an Anſwer « or Depoſition, at! Corntnon | 

*1 Id, Ray. Law. |, Au.] 180 

151. By 7 & 8 W. 3. ©: 34. . 8. G. . ch. 6. If any Gukef Pall be 
lawfalh convicted, ta have wilfully, falſely, and corruptly made bis ſolemn 
Affirmation and Deelaration allowed by theſe Acts, be {halt i fucur the 
Some Penalty as Perſons conudt of wilfu 4 05 {SA [Sce. 22 G. 2. cb. 46. 

[ By 2 Geo. ch. 25. Perſons convicte Perjury or Subornation, (“ be- | 
des the. Puniſhment a inflicted by AY may % F 155 to the Houſe of 
Correction, there to be kept to hard Labour, for any Term not exceeding 
ſeven Years, or may be tranſported for ſeven Tears, and returning is Fælon 
vuthout Clergy. And. by 2 Geo. 2, ch. 24. are Ode. incapable of 
voting at any Election of Members of Parliament. — 

By 23 Ges. 2. ch. 11. In an Information or Indictment 705 Pere if 
all be ſufficient ta ſet forth the Subliance of the Offence, and by what Curt, 7 
and before whom, , the Oath was taken, (averring the Court or Perſon to 
have competent Authority to adminiſter the ſame) together with proper Aver- 
ment to faifify the Matter where the Perjury is afſignea, without ſetting 
forth tbe Bill, Anſwer, &e. or any . Part of: the Record or Proceedin ; 
otber than as afareſaid;. and withue | etti q Forth the Comm! Non or . WM 
rity of the Court, or Perſon before who 7 2 55 was committed * And 
al Subornation of Perjury, is ſhall be ſufficient to 6. 8 the. SubPance 
off the Offence, without fetting Forth the Bill, Sc. 

Juſtices of Aſixe, Niſi Prius, Goal Delivery, of the great $20 ons in 
Wales, or of the Counties Palatine, may (/itting the Court, or within Faventy- 
eur Hours after) direct amy Perſom examined as a Witneſs. upon any Ti rial. 
before them, to be proſecuted for Perjury, in caſe there {ball pe, 4 rea- 
ſonable Cauſe; and to affign the Party injured, or Perſon : undertaking the 
Proſecution, Counſel Zo do their Duty, ' without Fee; . ſuch Pr ſecution to be 

carried on without Payment of any Tax, Duty, or 21 in Court, or to any 
Officer ; and the proper Officer of the Court ſhall, without Fee, give the Party 
injured, or Perſon undertaking the Proſecution, a Certificate of tbe ſame being 
directed with the Names of the Counſel aſjigned ; which Certificate ſhall in all 
Caſes be deemed a ſufficient Proof f ſuch: Proſecution having been directed; 
provided that ſuch Dire&ion or Certificate ſhail not be given in Evidence: upon 
any Trial to be had againſt any Fehn upon e jo directed 46 4. 
fore ſaid. 
Neue: Perjury i is ſo odious, that by the Law of God it Is not to be pardont. 
CLAM | [There are ſome Species of Perjury which are made capital by Sta- 
tute. As, 

By 31 G. 2. ch. 10. Wiifully and 83 taling a falſe Oat! to 
obtein Probate of any Will or Letter of Adminiſtration, in order to recetve 
the Mages, Ty, or : Prize e of ay Oe icer, Seaman, or cther, who 


— 


, RE 


© Plus peccat author quan attor. 5 Rep. 99. 3 Inſt. 167. | e 
e ; had 


N * a1 4 


CHAP. 1 © Law of England. 1 5 5 409 


bad or ts ſup e to have any due to him 0 on accoun- of bis Service on board 
any of the : . 0 3: 

By 1 G. 3. hi 7, gut tbe former 4%; fs Relief of Inſolvent Debrors, 
207 1ful 3 by any Priſener or other” Da enabled to take the Benefit 
of thoſe Acts. 
4 225 Forgery (from Porger, to beat on an Anvil like a Smith) by the * Terms of 
Clo Law is a fraudulent making or altering of a Writing to e Lv. 


the Prejudice of another Man's Right, whether it be Matter of Record, i os 


or any publick Writing, Deed or Will. 1 Poll. Abr. 
b If a Man alters a Writing to his own Damage only, it is no Of- nf: 42 pC. 


fence. But on an Indictment at Common Law, or on © 5 EI. ch. 14. 5 1 ch. 52, 


[See Infra.) it need not be ſhewn, that the third Party, was prejudiced. 1 Ld. Rey. 
By a publick Writing, I mean a Probate of a Will, Certificate of 1 34.4 e 


c 2 Str. 901. 
Orders, a Protection from a Member of Parliament, or the like, As 4Black, Com, 


for Writings of an inferior Nature (as private Lettets, ) the tern TeV 


ing of them is not properly Forgery. Therefore ih ſome Caſes it 


may be more ſafe to proſecute ſuch Offenders for a Miſdemeanor as Cheats. 


For by Reaſon of the Uncertainty of Opinions concerning proper For- 

geries at Common Law, Indictments are generally brought upon the 

following Statute, and very few at Common Law. But if the India- 

ment is at Common Law, and the Offender is convicted, he may be or- 

dered to ſtand in the Pillory, to pay a Fine, and to be impriſoned. The 

Latin Word to Forge 1 is Falſare or Farne Forging any Voucher that 
is not under Seal, is an Offence at Common Law d.] 45 Mod 137. 


2 1 Salk. 342. 
I come to new what is Forgery by Statute-Law. 3 


y 5 El. ch. 14 Tf any one alone, or with others, ſhall 7 Ie by PI or 2 Burn. Juſt 
make, or cauſe to be forged and made, br aſſent to the Forging or Ma- 206. 


king of any falſe Deed, Charter, or Writing ſealed, Court-Roll, or Will | OY ; 


in Writing, to the Tntent, that the Freehold or Inheritance of Lands or 2 Str. 1145. 
Tenements, Freehold or Copybold, or the Right, Title, or Intereſt of any Per- F 


ſen therein may be . moleſted, troubled, defeated, recovered, or charged ; 


or ſhall pronounce, publi iſh, or ſkew / orth in Evidence, any ſuch forged 
Deed, &c. as true, knowing the ſame to be forged, to the Intent above, 
(except being an Attorney, Lawyer, or Counſellor, be ſhall for his Client 


| plead, fhew forth, or give in Evidence ſuch forged Deed, &c. to the 
Forging whereof be was not Party or Privy) and ſball be convicted there- 
of upon an Action founded upon this Statute, or otherwiſe by Bill in 
the King's Bench or Exchequer ; he ſhall pay to the Party grieved bis double 


Cofts and Damages, and alſo ſhall be ſet upon the Pillory in ſome open Place, 


aud have both bis Ears cut of, his Noftrils flit, and ſpall forfeit to the 


King the Iſſues and Profits of hrs Lands and Tenements for Life, and fuer 


perpetual Impriſonment. 


Tf any one (prout ſupra) 2 1 or 1 cauſe or aſſent to be made 
and forged, any Charter, Deed, or Writing, that one may claim a Leaſe 
for Years of Lands or Tenements (net Crfybold) or an Annuity; or ſhall 
forge, &c. any Obligation or Bill obligatory, Acquittance, Releaſe, or 
other Diſcharge of an Debt, Account, Action, Suit, Demand, or other 


Things perſonal ; or publiſh or give in Evidence the ſeme as true, knowing 


it to be forged (except as above) the Offender ſhall upon Conviftion as afore- 


ſaid, pay double Cots and Damages to the Party grieved ; and alſo ſhall be 
Jet upen the Pillory, laſe one of bis Ears, and ſuffer a Year's Impriſonment. 


The ſecond Offence is Felony, but without e of Blood, bes of Decer, 
or Difreriſen of the Heir, 
1 Ly 


* 


* 


410 = An Haiti. 4 Ae "Book. I. 
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By Fog Statute all other Statutes SY againſt LEES are repealed,” 
„log. 169, Toe make, &c. are larger Words than ta forge. For one may make 
170. a falſe Writing within this Ac, tho it be not forged in the Name of 
another, nor his Seal or Hand counterfeited, as by altering a true 
> 18tr. 19. Deed, {But it ſhould ſeem that b Altering is, Forgivg according to the 
above Definition of 25 J The Deed, Charter, or Writing, muſt be 
ſealed (i. e.) there muſt be ſome Impreſſion on the W | oY Saur 
Roll or Will need not be ſealed, 
It is Forgery to put more in a Will than is Garrel. SIXTY | 
ez Inſt. 172. This AF mentions four, Kinds of Offences, .1. A Meleſtation of a 
Freehold or Jaheritapce. 2. A. Publication of the ſame to other Perſons, 
by Words or Wine, that it is true, 3. A Moleſtation by, Claim of a 
forged Term for Years, Annuity, or Releaſe of Demand perſonal. + 
A Publication of the. lame knowingly. I 
Where there is a. Penalty in a Bond or. Recognizance; the Party 
grieved by a forged Releaſe, Sc. ſhall: recover, double the Penalty, not 
of the Debt appearing in the Condition. 1 
*3 Inſt. 171. The King may pardon the corporal Puniſhment. which. tendeth 1 to 


5 Rep. 5% common Example; bat the Plaintiff cannot releaſe it. | 
Forging an Aſſignment of a Leaſe is not within the Statute; becauſe 
11 0 it does not charge the Lands, but only transfers. an Intereſt in Being: 
e nlt. 


'Wwk. P. C. le But this ſeems to be a Miſtake, for if it is not within the firſt Branch 

B. 1. p. 186. of the Statute, it comes within the ſecond. 1 * 

12 Roll. Abr. If one acknowledges a Statute- Merchant, or Recognizance in the 

on” Nature of a Statute-Staple, in the Name of another; Theſe are Obliga- 

3 loft, 171. tions within the Act, for each of them hath the Seal of the Party. But 
tit is otherwiſe of a viatatc-Shaple, becauſe it hath: not the Seal” of the : 

>» 

| aPult de Pace, A One ſealeth : a Decd for another by his e and Direction, 

Ce. 46. b. it is no Forgery. 

A Forgery of a Deed of Gift of mere perſonal Chattels 18 not vichio 
the Words of the Statute ; the Words are Obligation, Bill obligatory, 4 | 
quittanze, Releaſe, or other Diſcharge. _ - 

[See 33 H. 8. ch. 1. Concerning counterfeit Letters and falſe Tokens, 
Sc. 5 El. ch, 7. Concerning Servants with falſe or forged Teſtimonials, 

9G 10 V. z. cb. 51. Of perſonating the Wives, Relations, or Cre- 
ditors of Scamen, and concerning forged Letters of Attorney, Bills of 
Sale, Aflignments, and laſt Wills for the Receipt of Wages due to Sea- 
men; and of Forgeries made Capital by Statutes in ch. 1. ante.] . | 

By 12 Geo. 1. ch. 29. If any Perſon convicted of Forgery, Perjury, 
Subornation, or Barretry, practice as an Attorney, foe Judges ſpall cauſe 

him to be tranſported. ] 


The Ae ne, have no o Authority to _ an Indiftment of 

Forgery. 
e 4. Bribery (from Briber, to devour) is when one in judicial Place 
1 Burn juſt. takes any Gift or Reward of any 2 1918 hath Buſineſs before him) 
140. for doing his Office, or by Colour of his Office, except of the King 
3 only, unleſs it be of Meat and Drink, and that of ſmall Value. This 
Deut. xvi. 19. i8 Bribery in a ſtrict Senſe. But largely taken, it may relate to the Re- 
Nie- CO: ceiving any undue Reward, by any Perſon concerned in the Adminiſtra- 
4 Black. Com. tion of publick Juſtice, to act contrary to his Duty. And ſometimes it 
159. ſignifies the Taking or Giving a Reward fot publick Offices. 


4 in 


2 — 


. 


88 8 


C e Lee of Bogland, | 3 


e In 4 judicial Plate, | either Eccleſiaſtical or Tetport This makes z Inſt. 147 
Bribery different from Extortion; for Extortion may be committed by 
one that hath a judicial or miniſterial Office. 

Takes any Gift. It a Jadge refuſes a our offered to him, yet lis that 
olfers the Blibe is punfthable. 

' 8 Who bath Butt ſa 5 Before n. Not only when a Soit depehdeth be- « 3 Inſe. 147, 
fore him, but affe when it is by Vittue of His Office, when there is no 14% 
Suit at ll. 

Unleſs. 11 U 9 Mt und Drink." But if it is in Money, though the 
Bribe bs mil}; yet the Faun is great and puniſhable. _ 

This Offence is puniſhable by Pine and Impriſonment; whether in a 
Wt 19 miniſterial 7 if we take Bribetry in the largeſt Senſe. 

ges, Gg. e 85 vat may be puniſhed for receiving ide. 

f „2. ch. 35. by Br 8 a 2 rſon ſhall offer any Bribe to any 
cer een or Exciſe" to comi d at the Running * falſe Entry 
of any C vr to do any other” At woher by his Ma, jefty may be de efrauded 
in the Vr 7 75 %, be aol for feit if Pry Tongs fo PAO 

Ilse 20 Bll J. h. 1. agd 2 W. 20 chr 2. 5 & El. 6. cb. 16, 

" & M. S. T. a 215 Concernitff the Sale bf Offices, and fee of | 

Offices N ch. 2. ante, and ſee 2 G. 2. ch. 24. For preventing Bri- 


bery I El ons of Meinbers of Pathament, Under Title  Tarfament, 
in B. 4. ch 


[ 1 N Dom cr 15 210. 7614353 1. 
F 1 : : _— - | BE 4 
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e 3 Inſt. 147. 


5. 2 Deter ien fr Extor eo, to wreſt away). is an unlawful Ta- «mo. 368. b. 
En by any Offi 15 OM See his Office, any Money, or valuable 2 Ind. 4%. 
Thing, of or fr n any Man either that is not due, or more than is due, 0 Keb. 102. 
or before it is due. In a large Senſe it is taken for any Oppreffion by 55 
Power or Pret ence of Right*, To take by © Coleur of an Office, im- 141, 50 5 
plies an ill Aaron ; but 5 take by Virtue of an Office, implies the Act Ga 1 
to be lawful. If the taking is by Expedition, it is Extortion by Colour 2 Int. 206. 
of one's Office, Extortion 15 more odions than Robbery, becauſe it en Jo, be 
carries an Appeafance of Truth. But if ſuch reaſonable Fees are taken, 165. to 108. 
as have been allowed by the Courts of Juſtice in ancient Time to in- f 
ferior Miniſters and Attendants, it is no Extortion. © A Promiſe to pay « , ron, abr. 
Money to an Cfficet for the doing of a Thing, for which the Law will 16. 
not ſuffer him to take any Thing, is bee 
This Offence . at Common Law is PSY! able uy! Fine and Impriſon- 
ment. 571 


* . ' 4 


r. 74. 


63 25 0 St. 3. ch. 9. "Ordiriattes, or bir 7 lunes are not to be - 
e d ee of general Extortion. , . 

By 21 H. 8. ch. 5. 7 Ordinaries, or their Reg iſters or Miniſters 
take; more than their due Fees, they ſhall forfeit the Facet to the Party 

9 7 8 and ten Pounds to the King and the Party grieved. See 9 & 10. 
The 23 tl. cb. 9. Concerns the Fees of Sheriffs, Under-Sherifts, — 

Bailiffs, Gaolers, &c. [Fee Weſt. 1. ch. 26. Meſt. 2. cb. 44. 29 E]. e. Ing. 358.4. 
cb. 4. 3 G. 1. cb. 15. ] The Statute of Veſt. 1. ſtill ſtands in Force. And 2 /** 4b 
tber ſuch like Officers cannot take any Thing but what is allowed 3 . 
by ſubſequent Acts. 

The 3 Ja. . ch. 7. 26 2. £0.27; Relate ok Fees of Attornevi, » s 1 Mod, 5. 
Sei Sc. and it is ſaid, 5 that they are within all the Statutes ot 
Extortion. | 


The 
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b 1 Inſt, 368. 


a. & b. 

8 Rep. 36 37. 
2 Cro. 5 27. 

Dalt, ch. 10. 

P- 38. 

4 Black. Com. 
133: 


1 Burn, Juſt. 


173. to 175. 


6— 


Ss... x7 _—— a - I — - — ooo ww — — — — 


The 10 & 1 11 1 V. 8. ch. 3355 Reſtrains the. Fees. of the Goh of 


Afr Ze, Clerk of the Peace, Fife See 2 H. "a ch. 8. and 10. 33, 8. 
cb, 39: | | | | wagk | 24 . e 1663 80 5 
n Kuran 

6. $3.5 (from B A ; wrangling at r 0 wart) an,Of- 
fence. at Common Law, and is committed by ne- th t isa, ommon 
Mover, Exciter or Maintainer of Suits or, Gun, either 1 in ae or in 


the Country. CO 
Common Mover. Therefore ho one can be a Barretar.i in reſpect al one 
or two Acts only. The nde mene E chats that dhe is .< Common | 


Barredtator, a alete eeralg . 1857 0 Kr 
In Chur ts. Whether of Record or not, IC t 1 . 
Or in the Cumtry.,... Which: may be in. Fo nners, In pic 


turbance of the Peace, 2. N falſe Rumours, ang Ga lun 9 


to raiſe Diſcord among Neighbours. 3. Ig taking gr keeping. o 


5 Mod. 18. 
Hawk. P. C. 
B. 1. p 244. 
= Ld. Ray. 
1 


21 Inſt, 368. b. 


2 Joſt. 212. 
„ e 
2 Roll. Abr. 
115. 

1 Black. 

428. 

4 Black. Com. 
134. 

3 Burn Juſt, 
15 to 118. 
Hauk. P. C. 
Ii. ch. 83, 
b 2 Roll. Abr. 
1 ts, 119, | 
17. 

1 Inſt, 368. b. 

369. 8. 

2 Inſt. 564. 


Poſſeſſion of Lands In, Controverſy. by. Force, Or a and. beck. 

and moſt commonly in duppteſſiom of Truth and Right | 
One may be a; Barreter by brioging man oat) and e 

Actions to oppreſs il 8 381 well a8 ** Murg * Ws 9 bes 


them. n 8 334, in +1 TROP NEO 

Upon, N the 8 0 O. g "the, D fend, t a 
Note of the particular Matters, which he e to. 1 155 
prove againſt him. This may be order'd upon Motion 55 ule of 
Court. 


The Perl for, this Offence. is Fine and a and 1 
be bound, to the $900 Behaviour, | [See 34 Ed. 4. % Rt 


Fr . A * by LY Fh A 
RET 


7. n 0 Manutentio, from Manu Tenere, a Takink in Hand 
or Upholding) in general is an unlawful Upholding of Quarrels againſt 
| Juſtice, , It may, he, committed in the Country by taking or keeping Poſ- 
| ſeſſion of Lands for. others, or by maintaining Quarrels or Suits in the 
Country. This is puniſhable only at the Suit of the King. , Itis com⸗ 
mitted in Courts by upholding the Plaintiff or Defendant in a Cauſe or 
Suit depending in Court, which noway belongs to one, either by afſiſt- 
ing the Party by, Words, Writing, Countenance e or Ded. 

"IRS Maintenance in Court is threefold.” 

. When one maintaineth a Side without" any Conttact to have Park 
of 12 Thing in Suit; as by aſſiſting one with Money to carry on bis 
Cauſe, by endeavouring to perſuade an Attorney or Counſel to manage 
it for bim gratis. But if a Man hath an Intereſt in the Thing in Dif. 


pute, though ib ehr a pen or LA or ih Reuben Intereſt he may 


« 7 
3 5 f 9 N 1 
- 4 SE 7 #4 +> a * 


while his Cauſe is tried. A ed may ſolicit in his N 8 Cale: 2 
but he cannot lay out his Money to afſiſt his Maſter. One. Neig hbour 

may lawfully go with another to his Counſel. And one may lawfolly, 
out of Charity. give Money 1 to a poor Man, to carry on bis Suit. An 


* 


2 | 42 2 N u 


2 Culpa eſi immiſtere fe rei ad ſe non pertinenti. - 1 Inſt, 368. 4 5 Int 208, 30 Toft. gr: 
| | | Atter ey 


_—_ 
—us £2. amen. 1 
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CHAP. 3. Laws of England. 
. * r = 88 a 
Attorney may lay out his own Money in Behalf of his Client, to be re- 
paid again. But he cannot carry on a Cauſe for another at his own Ex- 
pence, with a Promiſe that he never will expect a Repayment unleſs he 
carries the Cauſe, or upon no Purchaſe no Pay, © | 
A Counſellor, or a Solicitor (Q.) who is no Attorney, cannot lay out 
Money to carry on another Man's Suit, ¶ See the Statutes for Regulation 
of Attorneys and Solicitors, B. 4. eb. 1. pot. 9 2 
Offenders of this Kind are liable to an © Action of Maintenance at the 2 Ir. 208, 
Suit of the Party grieved, and they may be indicked at Common Law 218. 
as Offenders againſt publick Juſtice, and may be fined and impriſoned. 17 * 
For Statutes reſtraining it, See Veſt. 1. or 3 Ed. 1. ch. 28. 1 Ed. 3. 0 
ch. 14. 20 Ed. 3. ch. 4. 1 Ri. 2. ab. 46 9. . 
By 32 H. 8. ch. 9. None ſhall obtain or buy any pretended Right of , Inf $69. d 
Title 20 any Land, wnleſs the Giver or Seller or bis Anceſtor hath been in &. 
Poſſeſſion of the ſame, or of the Reverfion or | Remainder thereof; or bath enk. C: 
talen the Profits thereof, for one Year next before ſuth Bargain; upon W 
For feit of the Value of the ſame. Land, to be divided betwixt tbe King 
and the Proſecutor, Sc. Howbeit, Þurchafing a fretended Title by him that 
is already lawfully poſſeſſed of the Thing whereunto Title is made, is 
ien eee e, ß, To Po ry 
1 ſhall unlawfully maintain any Suit or Action concerning Lands in 
any of the King's Courts, where any Perſon fhall haue Authority to hold Plea 


ꝙ Langs, | Neither ſhall any Perſon unlawfully retain, for Maintenance of 
any Suit, any P erſon, or embrace any Jutors, or ſuborn any Witneſſes, to the 
Hindrance of Juſtice, or Procurement of Perjury; in Pain of ten Pounds, 

to be. divided betwixt the King and Preſecuto . 


The Offenders 1 5 this Ad ſball be proſecuted within a Year. 
Maintenance of a Suit in the Spiritual Court is not within the Sta- 1 Cro. 594 
tutes concerning Maintenance. Neither doth any Action lie at Common 
Lawn i = VV © 


The Law will not ſuffer any Thing in Action, Entry, or Re-entry, i Inſt. 214.2. 
to be granted over z, that pretended Titles might not be granted to great 
Men, to oppreſs dhe meanet Sort. | 1 . 

2. The ſecond Species of Maintenance is Champerty, from Campus, 2 Inf, 208. 
a Field, and Partitis a Dividing z becauſe the Parties agreed to divide Hawk. P. C. 
the Thing in diſpute. «d Champerty therefore is a Bargain with the Plain- 1, 1 68 Y 

tiff or Defendant, to have, Part of the Land, or any Thing out of : Int. 208, 
the Land, or Part of a Debt or other Thing in Suit carried on at * Ru 1 
his own proper Coſt, if he prerails. A Grant made to have Part of a 3 "5 LS 
Thiag in Demand when recovered, to ſatisfy a juſt Debt, &c. is not 3 Burn. Juft. 
| Champerty. F ee e 4 ater £ 5 | & DEE 116, 

All Champerty is Maintenance, but all Maintenance is not Cham- 
perty. But as Maintenance in general is puniſhable by Common Law, fo 
18 Champenty , ⁴u-«ö ; 5 LESS: 

Champer iy alſo is particularly reſtrained by Statutes. [See Wet, 1. or ,, of 
3 Ed. 1. ch. 25, Weſt. 2. or 13 Ed. 1. cb. 49. and for the Expoſition te Law, v. 
thereof, 2 Ia. 207, 208, 299, 484, 48 5. Articuli ſuper chartas, or 28 Ed, A 

1. ch. 11. and 2 Inſt. 563. Ar Hob. 194. 
3. The third Kind of Maintenance is Embracery, Now e Embracery B C 
is an Attempt to influence a Juror to appear, or to inſtruct a Jury, or 14% 2 

any way to incline them to be more fayourable to the one Side than 3 Burn Juft, 
| * . | 5 N | the 17, 118. 


— ut. td dro r — ht. —_—_—_— — ö—üöP— ES 


FF Inftitute of the "Book IT. 


Pry 


2 


the other, by Promiſes, Threatnings, Letters, Money, Treats, Se. Whe⸗ 

ther the Jurors on whom any ſuch Attempt is made, give any Verdict 
or no, or whether the Verdict paſs on his Side, ſuch a one is called an 
Embraceor ; and he is ſubject to an Aion or Vndict ment at Common Law, 
a5 for other Kinds of unlawful n The Lt himſelf ay 


Sand. 301. the 9 ales, in order to ſerve one 5 5 N is > puniſhable in like Mader 
: For Statutes that reſtrain this Offence, [See 5 Ed. 3. ch. 10. 34 Ed. 


ch. 8. 38 Ed. 3. ch. 12. and en 32 hy ch. 1285 h fee of the 
Verdit, B. 4. ch. 4 fot] - 


» lat. 19. g. . b eee upon penal Sets are Offences Inaia 
publick Juſtice, ſuch Informers being reſtrained by ſeveral Statutes, (viæ) 
by 18 E.. cb. 5. 29 El. ch. 5. 31 El. ab. 5. 21 Ja. I. cb. 4. e 

E M. ch. 18. [See of I ene ha a, 5. Pal. 


* 


c F, N. B. i A c Conſtiracy (ſtrietly taken) is an e eaten. two 4 
114, &c. 


> Inſt, 562, more, to appeal or indict an innocent Man of Felony, falſely and mali- 


632, ciouſly, who is accordingly appealed or indicted, and afterwards lawfull 

3 lo. 143. acquitted by twelve Men, or by Verdict. [see the Definition of ſuch 
> p 368 Conſpirators in 21 or 33 of Ed. 1. St. 2.] Here the Party grieved hath 
57. two Ways to,puniſh the Offenders. 1. By Writ of Conſpiracy (which is 

Book F.C, a civil Action) at bis own Suit, where the Judgment ſhall be Fine and 
4 Black Com. Impriſonment, and Damages to the Party. But a d general Action on 
136. the Caſe, in the Nature of a Writ of Conſpiracy; doth lie againſt” one 
1 Barn. Juſt. Per ſon, where, if there were two or more joined with him, a Writ of 

7 Nel. Abr. Conſpiracy would lie according to its ſtrict Form. But an Action will 
- ee Abo: not lie for the greateſt Conſpiracy . imaginable, if nothing be put in Ex- 
,, _ [So 1 — the Party be not damaged.) But. Th. ſoch Caſe a 
1 Cro. 70, Conſpiracy, without further Act is indictable. Vet an Action of the 
134. 


1 Caſe will lie for a falſe and malicious Ann of any Crime, whether 


357. Capital or not Capital (even of High. Tteaſon) tho the Bill of Indict- 
3 Co. 1j. ment is found Ignoramus, or tho' it does not go ſo far as an actual Ap- 
9 Rep. 1 peal or Indictment; and the ſame Damages may be tecovered in fach 
638. an Action of the Caſe, ah in a Writ of, Conſpiracy, where the Party is 
ern lawfully acquitted by Verdict. If one does falſely and maliciouſſy pro- 
1 8 ſeecute another in; the Eccleſiaſtical Court, or procure another to be ar- 
2 Ld, Ray. reſted and brought before a juſtice of than Peace, to be examined con- 
1 3 cerning a Felony or Mitdemeanor, on purpoſe to vex and diſgrace him, 
i 7" and to put him to Chatge and Trouble, tho he is not "indicted for the 
fame, yet he may have an Action of the Caſe; in which he need not 
aver, that he was lawfally acquitted, as he ought to do in a Writ of 
| Conſpiracy, But he mult aver, that the Accuſation or Proſecution was 
LOT f falſe and malicious ; and it muſt appear that there was no Ground for 


18. P. C. it,. This Aon of the Ge is more frequently brought. 2. By Indict- 


5 Abr. ment at the Suit of the King. If the Parties are found guilty of the Con- 


1 . Ipitacy, ne Judgment is very 5 terrible, being called a villanous judg- 
z 2 Inſt. 384 ment. I ſuppoſe that there are but few n of n Ln 
221. 14h _ therefore I need not repeat it. | 


But 


1 
1 
Er 


1 


29 


wr oy troy ** „ — and onus Ob <ees ö 
. 
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But at Common Law, one may prefer an Indio e cd. 
ſpitators, >.tho''they do nothing but conſpite together, and tho' nothin 'b 1 Str. 13. 
is put in Execution. The Common” Law puniſheth the Cönfederacy? A Rep. 56, 
But the Confederacy ought to be declared by forme Manner of Proſecu- 5 2 Roll Abr 
tion; as by Promiſes to ſtand by ene another” Right or Wrong, by 77. 
entering into Bonds: for that Purpoſe; or the Hike. And as che Confpi i- 
racy ought to be declared by ſome AR, it ought * to be laid, that 
Matter of the Confederacy was fulſe, And the Cbnſpitacy maliribus, Aud 
muſt be made out to be ſo oy" the Iamsceney of the Party, and Putpoſe 
of the Conſpirators. F 

But if the Defendants can ſhew- any Foundation or böobabſe Cauſe of 
Suſpicion, they ſhall be diſcharged. The 'Confederacy ought alſo to be 
voluntary out of Court; for if 4 Trial it doth appear, that the Proſe- 
cution was ordered in a Courſe of Juſtice, as that the Witneſſes were 
forced to appear, there ought to be no Puniſhment. If the Defendants 8. p. C. 


acted only as 4 Jurors in a criminal Matter, or as Judges in open Court, 173. a. 


there is no Ground for Proſecution b Judges of -Conrts of Record are 1 135. 


exempted from all Proſecutions Whatſoever, as Judges, except in the 7 = 


Farin But ſee Habeas Corpus Act, 31 Car. 2. ch. 2. & 12. 12 Rep. 24. 
A bare Conſpiracy will not maintain a Merit of Conſpiracy at the Suit 72 . 


6 
* the Party grieved, becauſe 12 1 ene it tho“ it is a Ground gh 
for an Iudictment. i 


One Perſon alone cannot be: andi for a Confpirity 3 e ſo chit if all . 8. 5. 0. 
the Defendants are acquitted but one, that one muſt be acquitted too: 173174. 
Au.] Otherwiſe in an Action of the Caſe.” Huſband and Wife are but ; 1 


5 708. 5 
one Perſon; and therefore they cannot be indicted for a  Confpitacy. [See 1 Roll. Abr. 
4 Ed. 3. ch. 1170 N I 2185 ty © 375 . 25 887 . 4 ess iti = 112, 113. 
= Contra. 
The Puniſnment re duch an -Tndiciment-is 'Fine and Imprifon- 1 Str. 193. 
ment. 155 e ans ingo e % ee e ee eee 


2 Str. 1227. 


4 % 3» 


10. \. Officers baun i u rp Adminiſtration of Juſtice, 


| Sheriffs, Coroners, Gaolers, Keepers of Houſes of Correction, Conſtables, 


Overſeers of the Poor, Surveyors-of the "Highways, 2 hegleQing _y 


Part of their Duty, may be fined and imprifoned. - 


_ Theſe are Offences in reſpect of gabe Julic. r 
40 8 % AE 01 Yo-: © es 4 Ny PET a 


2. of Offebces againſt the let Peace, W $Y 
Before I come to the ſeveral Kinds of Offences ind the publick ; 


Peace, it may not be . to ſhew how the Breach of the publick 


Peace may be prevented. This may be done, 1. By Security for keep- 
ing the Peuce. 2. By Security for the good Pai For thoſe. who 
are of ill Fame, or do any Thing tending to the Breach of the Peace, or 


"ef good Behaviour, may be required to enter into A Recognizance, 


with Sureties or without them, according to the Diſcretion of the TS 2 


Judge or Auen to woo! the wirgd or to be of good Behaviour. 
Therefore FV an 
* | « Dalt. ch. 

7 6. p. 26 
A Surety: for the Ponce! Is ; «the: Ackbowiddaing of a Recogni- Palo - /4 


zance oo Bond) to the King, taken by a competent Judge of Record, Hawk: KC. 


„ 56. 
tor the Keeping of the Peace. 4 black Com. 


A Juſtice of the Peace may demand it ex Officio, according to his Diſ- 248, 251. 


erection, where he ſees Cauſe, or at the Regue/t of any Subject or Perſon 4 Barn Jud. 


tit. Surety of 
under the Peace. 


Cnap fp "Eels of Biighnd. 25 
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under the King's Protection. His Warrant alſo thay be granted when he 
| 1s commanded to do it by Writ of Supplicavit out of Chancery Or the 

King's Bench. Here the Juſtice is to act as a Minifter, and muſt make 

| 2 Return to the Writ under his Hand and Seal. But this Writ is ſeldom 
RE made uſe of. It may be granted © ggainſt any Perſon  whatfoeyer, whe< 
26k oxi ther he be a Mazifrate, even againſt a Fellow- juſtiee of the Peace, or a 
private Perſon; under Age, or of full Age. But it may be the fafeſt 

See ante. Way to proceed againſt a Peer a, Dutcheſs; Counteſs, or Baroneſs, in the 
Court of Chancery or King's Beuch; and they may be bound there to 

keep the Peace. The Warrant of the Juſtice to keep the Peace may 

be granted againſt Infants, Feme Coverts, againſt the Wife at the Re- 

> str. 1200. queſt of the Huſband b, againſt, the Huſband at the Requeſt of the 
2 Str. 1% g,, 7] [Ir K to CET ACLs Sol oh 6 ARG "% 4357408 
8 But Eccleſiaſtical Perſons that are performing Divine Service in the 
Church, Churchyard, or other Place dedicated to Gad, may not be ar- 

reſted, If Surety of the Peace is demanded againſt a Juror at the Sei- 

tons, it is grantable after the Seſſions is ended. Surety: ſhall not be 

granted againſt a Non Compos, nor fo him upon his Requeſt; otherwiſe 
concerning a Lunatick that has ſometimes. lucid Intervals. The Surety. 

of the Peace may be granted to or againſt one attainted of Treaſon or 


= . 
- 


„ * 5 ö 
A os TIS - 
: 


' 2 81 * „ * DB . * » 
— end. At 
** — 
I KEI . * * 
o 
* 
. 


ow 
n i 4 


1 Dale, ch. Felony; and, in a Ward, againſt all Perſons that are ſuſpected to break 


__ ef the Peace, or that do break the Peace by Affrays, Aſſaults, Battery, 
Wounding, hot Words in the Preſence of a Juſtice, Fighting, Quarrel- 
ling, threatening to beat or kill another, or to burn his Houſe, Barretars, 

| Rioters, Cc. and in all Caſes where there is a preſent Danger, or Fear 

© Dit, ch. of future Danger. Now Security for the. Peace being given to the 
5 b 75, King by Recognizance, with Sureties or without, in a Penalty of a Sum 


„Dat. ch. of Money, according to the Nature of the Caſe; then if the Peace is 


;:1.p 281, broken afterwards by ſuch Act, before the Recognizance is releaſed or 
5, 2%; diſcharged, as by Aﬀeray, Aſſault, Battery, &c. The Recognizance be- 
1 ing brought to the next Seſſions of Peace by the Juſtice, Idee 3 H. - "0 
Dat ch. ch. 1] s the Juſtices in Seſſions may certify the Recognizance, / with: the 

b. 2/7 Caule of the Forfeiturè into the Chancery, King's Bench, or Exchequer, 

as from whence Proceſs of Scrre Fucius ſhall go out againſt'the Part. 
bak. ch. The Ad, that fhall. amount to a Forfeiture of ſuch Recognizance, 
=. . 3%» muſt be intended or done to the Perſon, or to the Terror of the People; 


862. 


lad. 185, not to one's Lands of Goods. For tho' theſe may be Breaches of the 


181. Peace, yet they are not within the Meaning of the Recognizanſe. 


15 Merz 
p # i rr : 5 


taken, 
tit, Surety for Ge. as Surety for the Peace; and by ſome Opinions it differeth little or 
good Betz” nothing from it. But the Party bound to the good Behaviour may 
bau. ch. ſooner fall into the Danger of forfeiting his Recognizance. Surety for the 


423, p. 200. good Behaviour doth include Surety for the Peace. For Surety of the 


4 luſt. 182, 


ORD good Behaviour conſiſteth chiefly in this, that one ſhall demean himſelf 


Hawk. P. C. quietly, doing nothing that ſhall be the Cauſe of the Breach of the Peace, 
B. 1. ch. 61. of of putting the People in Fear or Trouble. e ne 


4 Inſt. 181. By 34 Ed. 3 ch. 1. Juſtices of the Peace are empowered to arreſt We 


chaſtiſe Rioters, Barretors, and to cauſe them to be imprifentd and puniſhed, 
and to take of all Perſons, that be not of good Fame, ſufficient Surety for 
their good Behaviour towards the King and bis People, 
Juſtices of the Peace have alſo this Power by their Commiſſion. 
N | 
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_ Laws of England. 417 
Ohe may be bound to his good Behaviour for a ſcandalous Way. of Dicks. 
Living; as: for Keeping Houſes ſuſpected to be Houſes of Bawdry, for 52. P. 29% 
haunting*- ſuch Houſes, or Taverns, Alehouſes, Gaming-houſes, for 293. 
ſpeaking Words of. Contempt of! a Juſtice of Peace, abuſing his War- 


rant! Iti is ſaid that the Slatute does not extend to Miſbehaviours that do 1 19755 


1 Cro. 78. 


not relate to the' h publick Peace. Certainly it ought not to be demand- 6 | 
ed for calling one © Rogue, Knave, Fool, Drunkard, Bankrupt : But + K . 
is generally allowed; that the Juſtice hath a diſcretionary Power, to take 124. P 296. 
Surety: of all thoſe that are ſuſpected to be dangerous, quarre/ſome, or Ce. 78. 
ſcandulous'; d and of Night-walkers, Eaves-droppers, common Drunk- 4 Dal. ch. 
ards, common Whoremongers, putative Fathers of Baſtard Children, , P. 293, 
common Whores, of thoſe that live idly and fare well, having nothing * 

to live upon, of Cheats, or Libellers, of thoſe that take Gates off the 

Hinges, or caft them into Ditches. 


. 


e One Jattice alone out of Seſſions may demand this Security, either. Date, « 
by his o-viv Diſcretion, or upon the Complaint of others: And ma aaa = 
commit the Perfon to Gaol, if he refuſes to be bound. He js alſo em. ch. 224. p. 
powered to bind ſeveral Offenders to the good Behaviour by ſeveral Sra- 9" 
futes, as well as by the Common Law, . 
If one enters into Recognizance for his good Behaviour, he may f for- f Date. ch. 
feit his Recognizance by being drunk, (.) by going armed in an un- 124. p. 296. 
uſual Manner, and above his Degree, by uſing threatning Words, g im- 9 * 
mediately tending or inciting to the Breach of the Peace; as to threaten 3 Cro. 498, 
to beat one, challenge one to fight ; or by doing any other Thing, which 499. „ 
ſhall immediately tend to the Breach of the Peace, or put the People in Inſt, 181, 
fear, although there be no actual Breach of the Peace. Not for abuſive 
Language, as calling one Liar, Rogue, Rafcal, (for this is only a Motive 
or diſtant Provoeation to the Breach of the Peace) nor for a Treſpaſs on 
Land. It muſt relate to the Perſon of a Man. „„ 
The Sarety of the Peace or good Behaviour may be! releaſed, either » Dat. ch! 
by the Juſtioe himſelf that took it, or by the Party upon whoſe Com- 124. P. 295, 
plaint it was granted. (OY. ))) 2 - LA 0. 
[See 21 Ja. 1. cb. 8. To prevent Abuſes in procuring Proceſs and Su. B. 1. p. 129. 
per ſedeas of the Peare and good Behaviour out of his Majeſty's Courts at Contra. 
Weſtminſter, by forbidding them to be granted but upon Motion in open 
Cort: d em vi M's 7 „ 
E ſhewn how Breaches of the Peace may be in a great 
Meaſute prevented; I come now to ſpeak of actual Diſturbances of the 
publick Peace, and how they may be puniſbed when committed. 
Offences againſt the publick Peace are Aﬀaults, Batteries, Afrays, 
taking away Maidens, Kidnapping, forcivle Entries and forcible Detain- 
ers, unlawful Aſſemblies, Route, Riots, Riding or going armed, Libels, falſe 
and ſlanderous Tales, falſe Prophecie. H. 


1. An A ſault ( Afaultus, Inſultus,) is an Attempt. or Offer to do a * Finch, ch. g. 
Hurt to one's Perſon ; as by an Offer to ſtrike one, holding up the Fiſt B. ch = 
in a threatning Manner, or by preſenting a Piſtol towards and near one, p. 1b. 
tho' no Hurt actually done. Words cannot amount to an Aſſault, tho! Polt. 4. a. 


— | R It, Lhe. 
there are ſome Opinions to the contrary, 2 Rolf. Abr 


The Offender is liable to an Action, at the Suit of the Party aſſaulted 5 Black.Com, 
for Damages, and to an Jadict mens, upon which he ſhall be fined, and . Piat Com 
impriſoned till paid, [See 5 & 6 Ed. 6. ch. 4 infra.] SOLO 7” EARL 
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Finch en. 2. A Battery (from Battre, tò ſtrike), is an Injuty done to the Per- 

3 | ſon of another in a rudè or angry. Manner 3 as by ſtriking, puſhing, joſt- 

Dal: ch 121, ling, catching by the Arm, fillippihg upon the Noſe, ſpitting in the Face, 
p. 232. pulling off a Button in a rude and inſdlent Manner, Gr. But it is b no 
ANN Battery to lay one's Hands gently upon another that is going to ſtrike one, 
Phis Offence is puniſhable by Aa and Indictiment in the ſame Man- 

< 2 Inſt. 236. ner as an Aſſault. If the Huſhand and Wife bring an Action of Bat- 
: 1 tery for the Beating of himſelf and his Wife, the Writ ſhall abate, be- 

+ cauſe the Wife cannot join for the Battery of the Huſband, and the Huſ- 
band cannot have Judgment alone, becauſe his Wife is joined with him 

in the Original. And ſo it is in like Caſes. 

A Man may juſtify the Beating of another who firſt aſſaults him, in 

his own Defence, by a ſpecial; Pleading in an Action, De Son Aſſault... 

Demeſne, or that the Battery was occaſioned by his own Aſſault; or he 

s Termsof may give that in Evidence upon Not guilty to an Indidtment. And the 

the Law, v. | 3 * | ; : a | 

Battery. + Record of the Conviction of the Party by Indictment may ſerve after- 

„Terms of wards for Evidence in the Action of Treſpaſs for the ſame A ſſault and 
nag -" Batteryo= [RW wo: Trl hog 2 03 it C 
2 Roll. Abr. © One may alſo ju/ify the Beating of another, who affaults his Wife, 

540, 547 Father, or Mother, or his Child, or Servant [Q.]; and fo on the contrary, 


St» 5t9- 21. the Wife, Father, Mother, Child, Servant may juſtify a Beating, where 


p 283, 284, thoſe: that are ſo nearly related to them are. aſſaulted. Alſo the Law 
: 285, 308. 


Kei, 32% doth allow a Man to beat another in the neceſſary Defence of his Goods ; 
I 1482765 but if he kills him, it is Felony. Thus one may beat another in De- 
fence of his Poſſeſſion of his Eſtate, if upon a Diſturbance one pretends 
62. to aſſault or beat him. [ But in this Caſe it ſeems to be rather in De- 
Sg fence of his Perſon ; for merely? in Defence of his Poſſeſſion an Aſſault 
is not juſtifiable.] Thoſe that have a natural or civil Authority over 
others, may chaſtiſe them for their Offences. And therefore a Huſband | 
may correct his Wife, [Q.] a Parent may juſtify the Chaſtiſing of his 
Child within Age with Moderation; a Maſter his Servant, or Apprentice, 
[See 33 H 8. ch.12] A Schoolmaſter his Scholars, a Gaoler or his 


2 25tr. 1049. Servant, his unruly Priſoners, an Officer 8 thoſe that 7e his Arreſt. So 


11d. Ray. one may chaſtiſe his Kinſman that is mad, chain him up and beat him 
5 with Rods, to keep him from doing Hurt. F 

If the Life of any one is in Danger by beating, or otherwiſe, any Per- 

ſon may beat him that offereth the Violence, to make him quiet. 5 

See 5 H. 4. ch. 6. For the Penalty for Aſſaulting of a Servant of a 

Knight or Burgeſs in Parliament. The 11 H. 6. ch. 11, For the Puniſh- 

ment of thoſe as do make an Aſſault upon any that come to Parliament, 

or to the King's Council, The 9 An. ch. 16. concerning an Aſſault on a 

Privy Counſellor in the Execution of his Office. ꝙ An. ch. 14. concern- 

ing an Aſſault, Beating, or Challenging to fight, upon Account of Money 

won by Gaming. 6 Geo. 1. ch. 21. § 34. For the Puniſhment of A(- 

ſaulting, Beating, or Wounding an Officer of the Cuſtoms in the Execu- 

tion of his Office, &c. 6 G. 1. ch. 23. § 11, For aſſaulting any Perſon 

in the Streets or Highways with Intent to tear his Clothes, and 7 G. 2. 
ch. 21. For aſſaulting with Intent to ro. 

See ante. Aſſault and Battery are often confounded, though in Law diſtinct Of- 
fences; for in Treſpaſs for Aſſault and Battery, one may be found guilty 

of the Aſſault and not guilty of the Battery. = 


| Hawk. P. C. Ws By 5 & 6 Ed. 6. ch. 4. None Dall uſe any chiding Words in Church, 


B. 1. p. 139. or Church-yard, in pain of Suſpenſion of a Layman, ab Ingreſſu Eccleſiæ, 
and of a Clerk from the Minijtration of his Office. He that ſhall ſmite 


or 


By lay yore Fee there upon any other, is thereby excommunicated-ipſo——- = 
facto. He 1 corvitted of malicioufly Striking within Weapon in any 
durch or Churth=yard; o of drinwing any Mrapon there; with Bitent 10 
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or gently lay their Hands oh ohe that is excommunicated; to turn him . 301. 
out of the Church, are not within the Statute. md et Site 8 


RO + 


3. An d Aﬀray (from Efrayer, to tertify) is a Fighting of two or e g Ir. 258. 
more to the Terror of the King's Subjects. There muſt be a Stroke given, Dale. ch. 8, 
or offered, or a Weapon drawn. If the Stroke is offered on one Side . - S1 
only, or in à private Place out of the Hearing of any, it is an Aſſault, 122 5 
though Aſſault and Affray are ſometimes confounded; \ Kas k. P. C. 
: A Menace to beat of kill is no Aﬀeay; To challenge another either (ni. on 
5 by Word or Letter to fight a Duel, or to be a Meſſenger of ſuch à 14 un} 
1 Challenge, is an high Offence, and the Combat, though no Blood is 1 Juſt. 
drawn, is an Affray. Any private Perſon who ſees others fighting, may N 
lawfully part them till the Heat is over, and deliver them to the Con- 
| fable; and the Law doth encourage him tO it. | For if he receives any 
Harm by the Aﬀeayers; he is allowed his Remedy by Action againſt 
them. * And if any private Perſon is commanded by the Sheriff, luſ. 
tice of the Peace, or Conſtable, to aſſiſt ia parting the Aﬀerayers, and y 
he refuſes or neglects to do it, he is puniſhable by Fine and Impriſon- 
ment. And ſo is the Conſtable e, or other Conſervator of the Peace, 
he begins , 7 ß OO a7, 5h 
All Affrays are puniſhable by Fine and Imptiſonment. 
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4. * The Taking gay Maidens or Women Children under the Age of * 3 Loft 62. 
 fixteen Yeats' without Conſent of their Parents, is againit the pubic * a 
Peace. FRE. no nn Ent EL „ 
By 4 & 5 Ph. & M. ch. 8. None ſhall fake away br cauſe to be taken 
away, any Maid, or Woman Child, unmarried, within the Age of ſixteen 
Years (though it be not againſt ber Will) from the Poſſeſſion and againſt 
the Will of the Father or Mother of ſuch Maid, or of the Perſon appointed 
to be Governor or Guardian by the Father in his Lifetime, or by Will after 
his Death, upon Penalty of two Years Impriſonment, And i, any ſuch 
Maid is ſo taken away and deflowered, or married againſt the Will of the 
Father, if be is living, or againſt the Will of the Mother, having the Cuftody 
of fuch Maiden, the Father is dead, the Offender ſhall ſuffer five Years 
And if any ſuch Child above the Age of twelve Years, and under the Age 
of ſixteen, do conſent to ſuch Marriage, the next of Kin of the ſaid Woman 
Child, to whom the Inheritance ſhould deſcend or come after the Deceaſe of 
the ſaid Woman Child, ſhall from the Time of ſuch Aſent or Agreement 
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Qui non probibet, cunt pr obibere poteft, in culpa eff, 3 Inſt. 158. 

Ilem ęſi facere, et nolle prohibere, cum po ſſis. Ibid. | 
Qui non prohibet, quod prohibere poteſt, aſſentire videtur. 2 Inſt. 305. 
Qui non obſlat, quod obſlare poteſt, facere videtur. 2 Inſt: 146. 
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enjoy m eb Lands. Tonenict's,” and „ ene as eB fad” 72 an 
Child bad in Paſſeſſion, Reverſin, or Namatader, at the N of 4 the ent, 
during the Life of fuch\Homan Child , 

. Provided this Aci fhall not be projudicial ta a” 
in London, or other City or Town, 

It is required here, that the Maid ſhould. have Lands or Goods, Ge. 
as by 3 H. 7. cb. 22. Concerning ſorcible Marriage or "Defiiement of yo 


men of Eſtate. {See 3 Ja. 1. cb. 8. 8 13: ee Fenk or 
a Popiſh Marriage. 0 | | We 


Cuſtom 4 emcernin Orphans 


2 See ante. 
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d Raye. 44. 5. b Kidnapping is a Realm away of a Man, Woman, or Child. 
— Com. It is an Offence at Common Law, and en by Fine, e. 
8 Se. 
By 11 & 12 W. 3. ch. 7 If a Maſter os a. "Merchane Ship | ſhall, 4 
his being abroad, force any 15 aſhore, or wilfully leave him bebind, & 4 


he ſhall fuffer three Months Impriſonment. you 4 Geo. I. eb. 11. CROPS 
Tranſportation * Con tract, Cc. | | 


3 Black.Com. 6. A for cible Entry i is, when one or more perſons c With 


170. unuſual Weapons, do violently enter the Houſe or Land of another, or 
; bon do uſe violent and threatning Words to the Terror of another, and | by 
30% that Means gain the Poſſeſſion; or. if one or more do enter peaceably, 


4 Black. Com. and then forcibly put another out of his Poſſeſſion. 
H. P. C. 138. A forcible d Detainer is when one ar more have entered peaceably, and 
1 Inſt. 257.b. detain the Poſſeſſion with Force, with Arms, or with an unuſual N um- 
2 Burn Juſt. ber of People, or with Threatnings to defend it. 


Bick This was no Crime at Common Law where one had a Title, and 
126. p. 300, Entry was lawfal, But now this i8 made, an Offence by Statutes, 
ES > 

FH. P. C. 139. For, 


1 ind 2576. 5 Ri. 2. st. t. ch. ' None ſpall enter into . or Tenements, but 

wubere Entry is given by Law, and in à peaceab Manner; ; upon pail of 

= Inpriſonment and Ranſom at the King's Will, 

e Dalt. ch. * Here was no Remedy but upon a general Ie 5 in the Quarters 
126. P 297. Seflions, or by Indictment, or Action. Therefore, 

By 15 Ri. 2. ch. 2. When a farcible Entry is malle into any Lands, 

Tenements, or other Poſſeſſions, or into Beneſſces or Offices of the Church, one 

or more Juſtices of the County, taking ſufficient Power, and 15 to the 


Place ſo kept by Force, and finding any that bold ſuch Place, orcably, after 
ſuch Entry made, may commit the Offender to the next Gaol, there to re- 
main Convict by the Record of the Fuſtice, till be hath made Fine and Ran- 
ſom to the King, And all People ofthe County ſhall be affiſting to the Jultice, 
to arreft ſuch Offender, upon Pain of Fine and Impriſonment. 
2 ld. Ray» The Jame Juitice may | muſt?] aſſeſs the Fine for this Offence. 
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20 a 1 But neither of theſe Statutes extended to thofe that entered peaceably 
1 8. C. and detained with Force, nor gave any Remedy if the Parties, who 
* | 5 made the Entry with Force, removed before the Coming of the 


juſtices; nor did they give the Juſtices any Power to reſtore the Party 

ejected ; nor ordain'd any Penalty againſt the Sheriff, if he did not o- 

bey the Precepts of the Juſtices, in the Execution of the ſaid Statutes. 

ll : Wherefore, 

AK By 8 H. 6. ch. . Urn complaint made to the Juſtices of the County, 

K | or one of them, of a forcible 2 or Detainer, by the Party. COR 
4 1 
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they or one of them ſhall cauſe the Statute of 1 5 Ri. 2. ch. 2. to be duly 
executed at the Cofts of the Party grieved. 

And when Complaint is made of any fuch Entry or Detainer to an 
Juſtice or Juſtices, he or they, by Warrant or Precept, ſhall command the 
Sheriff to ſummon a ſufficient Fury, to inquire of the Force committed. And 
upon Force found, the Fuſtice or Tuſlices ſhall cauſe the Lanas, &c. to be 


re-ſeiſed, and ſhall put the Party diſſeiſed in Poſſeſſion b, in the Abſence as b Ld. Rs, 


well as Preſence of the Party offending. 449, 155 
The Juſtices are to reſtore the Poſſeſſion, and not to inquire into the e Dalt. ch. 
Title of either of the Parties. 139 P. 312. 


Provided that this Statute ſball not endamage any, where they or their. 
Anceſtors have continued their Puſſeſſions of the fame for three Nears. * 
_ 4 But if the Diſſeiſee within the three Years makes lawful Claim; f p.c 14 
this is an Interruption of the Poſſeſſion. . 
By 31 El. ch. 11. There ſhall be no Reſtitution upon an Inditment 9 : 1d. Ray. 
forcible Entry or forcible Detainer, woere the Defendant hath been in quiet te, 1886. 
Poſſeſſion for three . bole Years together next before the Day of ſuch In= 
Jichment ſo found, and his Eſtate therein not ended; <obich the Party in- 
diced may alledge for ay of Kelſtitution; and R. M 78 to ſtay, till that 
be tried, if the other will traverſe the ſame ; and if upon Trial it be found 
againſt him, be ſhall pay Coſts and Damages. 
B/ 21 Þ. t. ch. 15. Upon forcible Entry or Detainer, a Yuflice, &c. 
hath like Power, upon Indifiment ſound, to give Reſtitution 9. Pojlefhion 
to Tenants for Years, by Elegit, Statute- Merchant or Sfapte, Tenant by 
Copy of Court-Roll, as thoſe "that claim Freebola, oy Vi rtue of former 
Statutes. | 
So that now a complete Remedy is given againſt thoſe who enter « Dutt, ch. 
with Force, and continue the Poſſeſſion peaceably ; againſt thoſe who 123. P. 298. 
enter peaceably, and detain or hold out with Force; and againſt thoſe 
who both enter by Force, and detain by Force, 
The Indictment muſt ſet forth, that the Entry was f Manu Ferts. Cie 461 
Thoſe are peculiar Words for this Offence, to diſtinguiſh it from all other Dalt ch. 126% 
Treſpaſſes Vi & Armis. There are many Niceties to be obſerved in? * a 


drawing the indictment é. . 


Io remove a Force out of a -Pipith- Church, or Parſonage- houſe, e 
there is another Remedy by a Writ 2 De Vi Tail Remo vendd. 5.4. ch. 
There is a Force implied in Law, as in every Treſpaſs, Vi & Arms, . Woe 
[But this 1 is not a Force within the Meaning of the above Statutes.] 55. 5 


7. An unlawful Aſſembly i is, whore three or more aſemble themſelves 57 
together, to do an unlawful AQ, and part without doing the ſame, or 1:5. 
without making any Motion towards the Execution of it. The Meet- = 
ing only to do an unlawful AQt is puniſhable. It there was no il] Intent, 
and the Meeting was for Sport and Merriment, it is not puniſhable, 4 Black. Com. 

© One for Safeguard of his Houſe, and for the Defence of the Poſſeſſion . 55 

thereof, may aſſemble his Friends againſt thoſe that threaten to make an 8 
unlawful Entry into it; but he cannot aſſemble his Friends for the De- . b. L. 13> 
fence of his Perſen, agaiaſt thoſe that threaten to beat him, while he Na 


out of his Haufe. ürke Riot 
| Rout and un- 
lad ful At- 
8. A* Rout ( Rout, Turba) is when three or more do any unlawful (cubly. 
Act upon a common Qu garrel ; as when the Inhabitants of a Town break © 5 laßt. 17 


P . 2 
down Incloſures, pretending to have Right of Common or a Way there. Ha! 8 & 


5P | But B. 1 p. 153. 
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Dal. ch. © But others Gs that a Rout is, where three or date an 
36. p. 321. 


| {flock. Con unlawful Act, and have moved forward in order to do it, but part with. 


146. out doing it. This is puniſhable tho' the Act. is not executed. The firſt 
Deſcription of a Rout agrees almoſt with the Notion of a Riot. For, 


WE 176, 9. Af Riot (from Rioter, Rixari) is where three Perſons at leaſt do 
„ 


16 by. Wh unlawful Act, of a private Nature, with Force; as when they beat a 
334% Man, hunt in his Park, Chaſe or Warren, cut or deſtroy his Corn, Graſs, 


ORs P. C. or other Profit, enter or take Poſſeſſion of Land, &c. all who are con- 
1 ch 


4Black. PR cerned therein are Rioters. And if one ſeeing others engaged in a Riot, 
125, 142, do aflift them therein, he is as wuch a Rioter, as if he had firſt aſſembled 


140. with*them for that Intent. 
In every Riot there muſt be ſome Intention of Force or Violence. 
MTs Therefore Aſſemblies for Wreſtling, playing at Cudgels, Cards and 


Dice, Drinking, Dancing, &c. are not Riots. And this Force muſt re- 
late to ſome prevate Quarrel only. For if the Intention of ſuch Aſſem- 
2285 9: 10. plies is to redreſs ® publick Grievances, and ſuch Intention is executed, 

tis is Levying War againſt the King, and amounts to High Treaſon, 
i Dalt. ch. In Riots, Routs, and unlawful Aſſemblies, we muſt conſider the 


136, 138. Number of the Perſons, which muſt be three at leaſt ; The Intent and 


4 0 Song Purpoſe of their Meeting, which muſt be to do ſome unlawful Act with 
1 Ld, Ray, Violence or Force, and muſt not be falling out upon a ſudden Quarrel 
rt be after a lawful Meeting; ; the Lawfulneſs. or Unlawfulneſs of the Act; the 


965, 1210. Manner and Circumſtances of doing it; for the Manner of doing a law 


2 Salk» 394, ful Thing may make it unlawful ; as if a Nuſance is removed in a vio- 


5955. lent and tumultuous Manner, &c. 


By the Common Law Offences of this Nature are e puniſhable by Fine 

and Impriſonment, and, if enormous, by Pillory. 
. 3 Cro. 252. If a Mayor and Aldermen, c. are guilty of a Riot, they are mib 
Dalr. ch. 82. able only in their natural Capacities. Vet the Liberties of Corporations 


P 130 have been ſeiſed, or the Corporation fined, where the Governors have 


p. 326. countenanced a dangerous Riot within their Precincts. 


d Dalt. ch. b Women are puniſhable as Rioters, but Infants under the Age of 
139. P. 325, Diſcretion, or fourteen, are not puniſhable. 


Theſe Offences are alſo puniſhable by Statute, For, 


By 34 Ed. 3. ch. 1 . The Juſtices of the Peace bave Power to reſtrain 
Offenders, Rioters, &c. and to arreſt and chaſtiſe them according to their 
Offence ; and to cauſe them to be impriſoned, and duly puniſhed. —=— = 

By 17 R. 2 ch. 8. As ſoon as the Sheriff and 1 85 the King's Mini- 
fters ſhall hear of a Riot, Rout, or other Aſſembly againſt the Peace, they, 
with the Power of the County, ſhall apprehend 285 Offenders, and fee them 
in Priſon, until delivered by Law, 

By 13 H. 4. ch. 7. Two Fuſlices of the Peace, dueling near the Place, 
where ſuch Offences ſhall be committed, together with the Sheriff or Under- 
Sheriff, ſhal: by the Power of the County (if need be) ſuppreſs Riots, Routs, 
and unlawful e en arreſt the 5 and record what ſhall be 
done ; by which Record the Offenders ſhall Rand Convict, as Ly the Statute 
of 1 5 Ri. 2. ch. 2. 7n caſe of forcible Entries. And if 'he Offenders are de- 
parted, the ſaid Juſtices, &c. ſhall, within a Month after, make inquiry 
thereof, and hear and determine the Jame, in Pain of 1001, 


S Mullitudinem decem factunt, (Qu.) 1 Inſt. 257. 2. 
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When a Riot is fuppreſed by the Juſtices together with the Sheriff, 1 Ld, Ray. 
and they convict the Rioters by a Record of the Force upon their pro- 15. 
per View, the Sheriff ought to be Party to ſuch Inquiſition; and ſo he 
ought by 19 H. 7. cb. 13. But if the Rioters diſperſe of themſelves, 
and after they are parted, an Inquiſition 1 is made of it by two Juſtices of 
the Peace ; there is no need that it appear by the Inquiſition that the 
Sheriff was Party to the Inquiry ; becauſe the Juſtices may make the 
Inquiſition without him. 4 
© Theſe Statutes are to be undder tos to Geak of great and . Dalt. ch. 83. f 
Riots, in the Nature of Inſurrections and Rebellions. The Juſtices by P. N 
their Commiſſion may inquire of ſmall Riots at any Time afterwards. b 
[But it ſeems that the Act does not reſtrain * their Authority to one , , 19. Ray. 
Month after the Riot, ſo as that it cannot be executed afterwards ; the 215. 
Lapſe of the Month only making rem liable to the Penalty.] 
The Record of the Riot within the View of the Juſtices, by whom 
it is recorded, is ſuch a Conviction, as cannot be e traverſed, the Par- „Dalt. ch. 82. 
ties being concluded thereby, Yet the Parties may take Advantage OF p. 199, 200. 
the Inſufficiency of the Record, and except ns it, if the Juſtices 
have not purſued the Statute. = 
f It is faid, that the Offenders, being arreficd by the ſaid Juſtices, fDalt,.ch. 82. 
and convicted upon the Record of their Offence in their Preſence, 0g bg 
ought to be ſent immediately to Gaol, till they pay the Fine aſſeſſed by ** W's 
the ſame Juſtices, who drew up the Record ; which Fine ſhall be eſ- 
treated into the Exchequer to the King's Uſe; or elſe the Juſtices may 
record ſuch Riot by them viewed, and commit the Offender ; and after 
certify the Record into the King's Bench, or to the Aſſizes, or Seſſions. 
If the Offenders are gone, then the Juſtices ſhall inquire by a Jury ; 
and if the Riot is found, the Juſtices muſt make a Record of it, and fine 
them, or receive the Traverſe, to be ſent by the Juſtices to the next 
Quarter-Seffions, or into the King's Bench, or to be tried according to 
Law. [See 2 H. 5. ch. 8. and 8 & 9 H. ö. ch. 246} - | 
By 19 H. 7. ch. 13. The Sheriff having a Precept directed to him to 
return a Jury, according to 13 H. 4. ch. 7. ſhall return twenty-four 
Perſons, &c. to inquire of the Riot, Rout, or unlawful Aſſembly, [See 13 
Car. 2. &, i. cb. 3. At AQ againſt Toumolts and Diſorders upon Pre- 
tence of preparing or profentiog publick ee Fc. to his Majeſty or 
the Parliament. ] 
But 1 Geo. 1. ch. 5. which ſee ante. is a more furere Statute a- 
gaiaſt Rioters, if they meet to the Number of zwelve, adjudging them 
to be Felons without Clergy. But that Statute, being wholly i in the Af- 
ficmative, does not take away any Authority in the Suppreſſing of a Riot 
| br Common Law or by Statute, [See 1 Geo. 1. SF. 2. ch. 25. For pre- 
enting Diſturbances by Seamen and others.] 
[Oppoſing Officers of the Cuſtoms, to the Number of cight Perſons See ante. 
armed, is to be e with Tranſportation, by 6 Geo, 1. cb. 21 1 


10. Þ or going armed with- dangerous and aka Weapons to 
the Terror of the People, is an Offence at 2 Common Law, and prohibi- , z Inſt, 160, 
ted by Statute. 

By tne Statute of Northampton, or 2 Ed. 3. ch. 3. None b (except the vtiawi, P. C. 
King's Servants in his Preſence, and bis Miniſters in-executing his . B. 1 p. 135. 
or their Ojfice, and ſuch as be in their Company aſſiſting them, and alſo upon * Rs 
a Cry made ' for Arms to keep the Peace in the Place where fach Acts hap- I 


I 207” 


c 3 Inſt. 162. 


Terms of 
the Law, v. 
Lible. 

5 Rep. 125. 

Hawk. P. C. 
B. 1. ch. 73. 
2 Str. 788. 


pen) ſhall come with Force and Arms 2 Hes King's Deen, or what of 
the King's Minifters, doing their Office or executing bis Commands; nor 
go or ride armed by Night or Day in Afray of the People in any other 
Place ; upon Pain to forfeit ther Armour, e Yo e r . rbb at 
the King s Pleaſure. 

Juſtices of the Peace, &c. Sabe' Fiber to put. this At in Drlecuclte 
And the Juſtices of Aﬀfize have Power fo ppm them FO. have TOP) done 
their Duty. tic 

„ $.:06.$.c6.2-.7 Ri. 2. ch. 13. 20 R. 2. ch. 1. By the 
laſt of which Acts a Fine is added to the other Penalties . riding or 
going armed, to be ſet by the Juſtices.] i 430% 0 e as at 

Theſe Statutes are ſeldom put in Execution. | 

© No Perſon can excuſe the wearing ſuch Armour in publik, by als 
ledging that he wears it for his Safety againſt an Aſſault, which one has 
threatened. But he may aſſemble his Friends, and arm them, againſt 
thoſe that threaten to do him Violence in his Houſe, as before obſerved. 
Men may uſe common Arms according to their Quality, and according to 
the Faſhion, and have ſuch Attendants with them armed as 'is agreeable 
to their Characters. And Men may arm themſelves, to take Felons; 
ſuppreſs Rioters, to execute the Rang. s Proceſs, Sc. as is excepted in the 
Statute of Northampton. | 

11. d A Libel (Libellus Famoſus) is a malicious Defarhation of: hs 
Perſon, expreſſed either in Printing or Writing, Signs or Pictures, to 
aſperſe the Reputation of one that is alive, or the Memory of one that is 
dead. If it be made againſt a private Man, it may excite the Libelled, 
or his Friends, to revenge, and be the Cauſe of Bloodſheding. If it be 


3 Black Com. againſt a Magiſtrate, it is not only a Breach of the Peace, but a Scandal 


125. 
4 lack. Com 
1350. 


to the Government. A Libel is puniſhable, tho' the private Man or 
| Magiſtrate is dead at the Time of making the Libel ; for others of the 
ſame Family are alſo provoked to a Breach of the Peace ; and in the 
Caſe of a Magiſtrate deceaſed, the Government is alſo tradyced, which 


a 5 Rep. 125. never dieth, It is not material, whether the Matter of the Libel be a 


Hob. 253. 
Hard. 470 


b Hob. 215. 


true or falſe, if the Proſteution is by Information or Indictment. But 


in an Action of the Caſe one may juſtify, that it is true. [Q. 


The Printing or Writing may be libellous, tho the Scandal is not 
charged in direct Terms, but obliquely or ironically; ; © or tho' there is 


c Hart's Cale but one or two Letters of the Name expreſs'd, or the firſt and laſt Let- 


Trin. 12 An. 


0 Dyer. 28 5 


ter of the Name ; if the a Wan underſtand i it, to point at a © particnlar 
Perſon, 


Falſe or ſcandalous Matter in a * legal Frikeeding in a .Gaucrſs of 


4Rep. 14.15. Juſtice (as by Bill of Complaint, Petition, Articles, &c.) will not amount 


2 Init. 228. 


1 Roll. Abr. 


34 


e 9 Rep 50, 
2 Salk. 417» 
1 Ld, Ray. 
415. 
8 


to a Libel; if the Court, or the Perſon applied to, hath Juriſdiction in 
the Cauſe, Therefore no preſentment of a Grand Jury can be a Libel. 
If one finds a Libel, he ought to burn it, or deliver it to a Magi- 
ſtrate, * For not only the Contriver, but the Procurer, or Publiſher of 
it, knowing it to be a Libel, is puniſhable. If one readeth a Libel, or 
| hears it read, and laughs at it, it is not a publiſhing of it; for before he 
reads it, or hears it, he cannot know it to be a Libel. But if after 
he hath read it, or heard it read, he repeats or ſings it, or any Part of 
it, in the bearing of others; or if after he knoweth it to be a Libel, 
he reads it to others; it is an unlawful Publiſhing of it. But if one, 
writes a Copy of it, and does not deliver it to others, the Writing of a 


. is no Publication . but it is a great Evidence that he Pubiches 
4 it 


. 1 2 r . ** *** 2 
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it, if it is publiſhed, when he knowing it to be a Libel, writeth a Copy 
of it, if he does not afterwards deliver it to a Magiſtrate, to examine it 
For then the ſubſequent Act doth explain the precedent Intent. If: vent 32. 
a Libel is found in a Houſe, the Maſter of the Houſe cannot be puniſh- 5 Rep. 125. 
ed on an Information or Indictment, for framing, printing, and publiſh- : 
ing of it. But he may be indicted for having it, and not delivering it to a 
a Magiftrate. Qu.] * It is ſaid, That if Bookſellers or Hawkers publiſh © Moor 627 
or ſell Libels, tho they know not the Contents of them, yet they are Conta. 
puniſhable ; the publick Peace being to be more regarded than a private 9 Rep. 59. 
Intereſt. | | | „„ | 
To ſend an abuſive ® Letter to one, without publiſhing of it to others, 12 Rep. 34. 
is an High Offence ; becaule it directly tends to the Diſturbance of the e 02,215, 
Peace; but no Action will lie, becauſe it is no Publication. To ſcatter 1 Lev. 139. 
and diſperſe a libellous Letter in the Fields, without ſending, any to the 
Perſon himſelf, is a Publication of the Libel 
I ſaid that a Libel may be by Signs and Pictures, as well as by Print- Rep. 125. 
ing or Writing, For to fix a Gallows at one's Door, or to paint it upon 
one's Door, or to paint one in a Fool's Coat, or to draw one's Picture 
with Aſſes Ears, is very provoking, and direct ſtirring up a Quarrel, cau- 
ſing a Diſturbance of the Peace, VVV 
* A Libeller or a Publiſher of a Libel, or thoſe that procured the 45 Rep. 125 
making or publiſhing of it, may be puniſhed upon Indictment at Com- 3 Irv. 174. 
mon Law by Fine and Impriſonment, and by the Pillory, by wearing 3 Cro. 175. 
Papers ſignifying the Fault, or other Corporal Puniſhment, if the Of 
fence deſerves it. Wy . 


112. Falſe and Scandalous Tales and News, * whereupon Diſcord may, , ,q 226, 
ariſe betwixt the King and Great Men of the Realm, may be puniſhed 225, 228. 

at Common, Law by Fine and Impriſonment. C 1 ode” 
13. b Falſe Prophecies, (where Perſons pretend extraordinary Commiſ- » , Inſt. 
fions from God) to raiſe Jealouſies in the People, or to terrify them with 129. 
impending Judgments, are puniſhable at Common Law as Impoſtors, +**: Com. 
| Predictions, either of the Time of the End of the World, or that it is 5, juſt. 
at Hand, are not lau full. RES. fo. 
By 5 El. ch. 15. None ſhall publiſh or ſet forth any Phantaſtical or 
Falſe Propheſy, with an Intent to make Rebellion, Loſs of Life, or Diſtur- 
bance, in pain of 10 l. for the firſt Offence, and a Year's Impriſonment. 
And fer the ſecond Offence, to forfeit all his Goods and Chattles, Real and 
Perſonal, and to incur Impriſonment during Life. V 

The Proſecution is to be within fix Monts. 5 
Theſe are the chief Offences againſt the Publick Peace. But to this 
Head all Kind of Miſdemeanors, and Treſpaſſes Vi et Armis, may be re- 
ferred; which are innumerable. „ 


res, 


HI. Offences againſt Publick Trade are Uſury, Foreſtalling Ingroſing 
and Regrating, Monopolies, Deceit and Cofinage, Deſtroying of the Game, 
| Deſtroying of Corn, Wood, &c. e | 


I. © Uſury (Uſus Aris) is the Gain of any Thing by Contract above ; Ing 
the Principal or Thing lent, exacted only in Conſideration of the Loan 1;2. 
of it, or for the Forbearance of the Demand of it. It may be of Money, : Str. 816, 
Wares, Te... - 1243. 


151, 


1. All 
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Hawk. P. C. All Il Vary was anciently held to be a8 lat the Comme, Law, me 
Ni „ puniſhable by it. LEP now It is generally agreed, that the taking of 
25. reaſonabe Intereſt for the Uſe of Money is in itſelf lawful, But to. re- 
3 x. v. ſtrain the exceſſive Rate of it: ] It is enacted, 

So, AY v. By 12 Ann. ch. 16. That no Perſon Hall take direftly or indiveeth 

19, 20. » Io the Loan of any Money, Wares, or Commodities whatſoever, above the 
_ ES 4j. Value of Five Pounds for the F orbearance of one Hundred Pounds for a 
Comy. 1 5 Year, and fo after that Rate for a greater or leffer Sum, or for a ſhorter 


2Black, Com, oy longer Time; in pain that all Bonds and Contratts to the contrary ſhall 
4 Com, be void ; and the Receiver to forfeit for every ſuch Offence the treble V. alue 
115, 156. of the Money, Wares, and Things fo lent and bargained. _ 

Every Scrivener, Broker, or Solicitor, taking for Procuration above Five 
Shillings for the Loan of 1901. for a Year, and ſo rateably ; or above 12 d. 
over and above the Stamp Duties, for making the Bond or Bill, ſhall for- 

eit 20 l. for every Offence, with Cofts of Suit, and ſu Her Impriſonment far 
Half a Year. 

A Contract for Six per cent. made before this Statute, is not within 

the Meaning of it. [See the old Statutes concerning Vſury, 37 H. 8. 
cb. 9. 13 El. cb. 8. 21 Jo. f. ch. 17. 12 Car. 2. b. 13. And fee 

1 Ja. 1. cb. 21. and 30 G. 2. ch. 24. concerning Pawn- brokers; . 
9 V, z. cb. 20. and 32. 6 Ann, cb. 16. and 7 G. 2. ch. 8. to re- 
ſtrain the Number and ill Practice of Brokers and Stockjobbers.] © 

«2 Inſt. 89. 2 Special Agreement to pay double the Sum borrow'd, &c. by way of 
2 Rell, Abr. Penalty for Non- payment of the principal Debt at a certain Day, is not 
621, so. within the Statutes ; for this is only a Penalty for Damages ; and the 
Borrower might repay the Principal at the Time agreed, to avoid the 
b 2 Cro. 208, Penalty. Neither is it exceſſive Uſury, if the Intereſt doth exceed Five 
209,598,509, per Cent. when poſſibly the Principal and Intereſt are in Hazard upon 
_ Contingencies or Caſualties ; or where there is a Hazard; that one may 
have leſs than his Principal, As upon a Bond with condition of Pay 
ment of a large Sum, which depends upon the Return' of a Ship from 
the Indies, Sc. [But the taking more than legal Intereſt for diſcounting a 


2 80 1243. Note or Bill ſeems to be Uſury © within 12 Ann. cb. 16. ] © Nor upon 


ro 27. a Grant of an Annuity for Life beyond legal Intereſt, If the Agree- 


22 o. ment is to pay Fifty Shillings at the End of Six Months, the Compu- 


Rep. 6 
Show, Rep. 8. tation muſt be by Kalendar Months; becaufe if the Computation | 


was by Lunar Months, the Intereſt would exceed the Rate allowed by 

the Statute. But where the Agreement is for Intereſt allowed by the 

* 2 Cro, 677. Statute, the * Miſtake of the Scrivener ſhall not avoid a fair Agreement, 
678. it he draws a Bond, &c. in ſuch Manner as brings. it within the Statute. 
45 N Neither ſhall the Receipt of the Intereſt before the Time for the Con- 
veniency of the Creditor, &c. without any corrupt Agreement, make 
the Receiver liable to the Forfeiture of the treble Value; or if the Lender 

75 Rep. 70. accepts of a * voluntary Gratuity from the Borrrower upon Payment of 
Principal and Intereſt; if there was no Agreement made for it, though the 

: 5 Rep, 69. Lender might expect it. [5 But in all theſe Caſes the Contract muſt ap- 

_ ear to be fair, and not eluſive, or intended to evade the Statutes. ]- 

[ Note, That the above Determinations, 'tho* made upon the old Sta- 
tutes, yet ſeem to be equally applicable to 12 Ann. ch, 10, which! I" pen 
ned in nearly the very ſame „ 

[See 9 F 10 V. z. ch. Where Inland Bilk of Rchangt of 
Five Pounds or upwards (in which Bills the Value ſhall be expreſs'd to 


be — ſhall be paid with We and Charges from the Satan + ; 
an 


— 8 . At etch 2 —_ [x 
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anhin Defiuleof Gick: Prackft,'adidge Natice thereof, the Perſon fal- 
ing thereof ſhall: be liable to all Coſts,. Damages, and Interef. Sce. alſo "WES | 
3& 4. Ann. ch. 9. For giving lite Remedy upon Promi ſſory Notes, as is 6 a 


uſed upon Bills of mm 4.” 3 and for the better. e of Inland 1 
Bills of Exchange.] r 8 y 


— 0 


8 \ 


2, Of Foreftalling, Regrating, and 4 Ingreff ng. | 8 1 
A“ Fereſtalling (from the Saxon Word Far or Fart: the Way. or - Paſe * tal; 461 b. j 
ſage, and Stall, a Hindrance) is deſcribed in the following Statute. For, 1 855 i 
By 5 & 6 Ed. 6. ch. 14. A Buying or Contracting for any Merchandize, F 75 14 
Victual, or any other Thing whatſoever, coming by Land or Water to any Burn Jutt. 
Fair or Marxet, to be fold in the ſame, er coming from beyond Sea o any . 
Port or Haven to be fold; or cauſing the ſame to be beught ; or .a difſuad- 
ing People by Word, Letter, Meſſage or otherwiſe, from bringing ſuch 
Dings to Market, or "perſuading them to enhance the Price, after they are 
brought thither, is Foreſtalling. And the Ong guilty in any of theſe In- 
Rances ſhall be adjudged a Fereſlaller. 
I It is againſt the Common Law, to ſell Gin in 2 Sheafs, TA EM it is 13 Ink. 197. 
thbreſhed and meaſured ; for by fach Sale the Market is in effect foreſtalled. H. P. C 152. 
To diſcourage People with falſe Reports, to ſell their Wool, or by vz Ing. 196 
falſe Reports to lower the Price of our Native Commodities, is fincable. 
For all Attempts of this Kind are prejudicial to Trade. 


3. © Regrating (from Regratement, Hackiry) | 1s deſcribed by the fame « 3 Inſt, 195, 
Statute, For, | 
By-5'& 6 Ed. 6. ch. 14. 4 Regrating is a buying, or + obtaining i in any 
Fair or Market any Corn, Wine, Fi ſh, Butter, Cheeſe, Candles, Tallw, 
Sheep, Lambs, Calves, Swine, Pigs, ' Geeſe, Capons, Hens, Chickens, Pi- 
geons, Conies, or other. Dead Hictual wwhatforver, bi ought t 4 Fair or 
| Market to be fold there, and a ſelling the ſame again in the ſame Fair, or 
Market, or Place, or in ſome other Fair or Market within four Milesthere ef. 


By Regrating, the Goods are made deater, for every Seller will gain 
e een 


Ke 4 An {OR PR (from Graf, Great or : Whole) is alſo deſcribed t 3 Inſt, 19, 
by the ſame Act. For, 
By 5 & 6 Ed. 6. ch. 14. An eee 15 4 a getting into one's Poſſe 22 n, 
by Buying, Contract, or Promiſe (other than by Grant or Leaſe o Land 
or Tithes) any Corn growing in the Fields, or any other Corn or Grain, 
(except Barley and Oats 10 make Malt, and Oatmeal, in his own Houſe) 
Butter, Cheeſe, Fiſh, or other Dead Victual whatſoever (of like neceſſary 
and common Uſe) with Intent to ſell. them again. 
* Salt is within the Statute (See 13 El. cb. 25. § 21 3 but not Apples, « e 3 Toft 195. 
Plums, Cherries, for they are no Victual; nor Hops, nor * Malt, nor 196. 
the buying of Corn to make Starch of it, and then to ſell it, or to make RE 4 1 
b Meal, and then to ſell it; nor the buying of Barley, with Intent to 3 Cro. 231. 
make it into Malt, and then to ſell it. (ET IIS #3 * 
8 Stranger or Subject bringing ViQuals, or - other Merchandize into p arch yo. 
the Realm, may ſell the ſame in Groſs ; but he that buys them, cannot * 3 Cro. 231. 
do the like; neither may any Merchant buy in Groſs within the Realm, 9 
and ſell in Groſs; for then a rich Man might ingroſs a whole Commo- 5 3 Inſt. 195. 
dity, and fell it at what Price he thought ft. [See 5 El. cb. 5. § 13.] 
By the ſaid Statute, The Party Guilty of any of the Offences aforeſaid, 
(i. e. Foreſtalling, Regrætiog, or Ingroſſing) upon Conviftion at the 


| Quarter 


Ss — — 
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Sr 


Quarter- —_ by tao W ine les, upon Bill, ip bebte or Prifeatvime, 
Meth for the Fitft Offence, the Valur of the Good! fo bbught' or © hall, and 
ſhall juffer two Mont bs Impriſonmett ; for "the Second Offence double the 
Value, and fix Months Impriſonment ; and for the Third Offence be ſhall 
forfeit all his Goods, be ſet upon the Pilling, and be imprifoned at the 
King's Pleaſure. | 
The Forfeitures are to the King's Uſe only, if there are no Informers ; 
otherwiſe a Moiety to the King, and a Moiety to the Informer. 
þ The Information muſt be within 700 Years after. 11 n, leer 31 1 
J. ch. 
This 5 ſhall not reflrain the Paying of any fes Batley: or Oats, as 
any Perfon (not fareftalling) ſhall buy, to convert into Malt Or Oatmeal in 
his own Honſe. 

Or the Buying of any fuch Ti hings by any Efmibagar) Biber, or Poul- 
terer, Innholder, or Vidlualler, ( 8 foreftalli ing) as. concern "bis 7 rade, be 
retailing tbe fame at reaſonable 8 . 

Or the Taking of any of the Things Abel e nk eth upon aLeahs. 

Or the Buying of ay dried or ſalted F ſh, e or Sprats ( fore- 
fralled) and Tad} or reaſmable Prices. 

Or any Haag Ele, Kidder, or Currier, eme 2 he Offce by 
three Juſtices of the Peace, and ſelling and delivering the Commodity in 
open Fair or Market, or out of his Hand within one Moth after he 
buys it. 

* to a Common Drover licenfed by three Fuſbices, buging and felling 
n 

[See 5 El. ch. 12. An AR touching Badgers of Oorn and Drovers of 
Cattle to be licenſed. See alſo 13 El. ch. 25. S 20, 21] 

Or the Proviſion made for any Ti r Carferore 857 p, Caſtle, Rr, Ve. 

[See 23 Ed. 3. ch. 6. 25 H. 8. ch. 2. How and by whom che Prices 
of Victaals ſhall be aſſeſſed. 5 El. ch. 5. Concerning Sea: Fich, Wine, 
Oil, Sugar, Salt, Sc. 21 Ja. 1. ch. 22. Concerning Traders ih Butter 
and Cheeſe. 1 W. & M. Se. x. ch. 12. and 2 G. 2. ch. 18. and 5 G. 
2. ch. 12, For Exportation of Corn. 1 V. & M. Sef}. 1. eb. 22. For 
the Exportation of Beer, Ale, 2 75 and Mum. 3 V. & M. ch. 8. 
To permit the Exportation of Bee Pork, Butter, Cheeſe, and Candles. 
9 S 10 . 3. cb. 27. 3 & 4 Ann. cb. 4. 4 C. 1. ch. 6. For licenſing 
 Hawkers and Pedlars. And 31 G. 2. cb. 40. To prevent Common 
Saleſmen of Hay and Straw, or Saleſmen, Brokers, or e in n 
from buying and Riling on their own Account. 1 85 


1 


„ lat 181. A Monopoly, (from 110 Anke aud wbt to e) is an Allowance 
Hawk. P.C. by the King, by his Grant, Commiſſion, or otherwiſe, to any Perſon 
* Cn or Perſons, for the ſole buying, ſelling, making, working; or uſing 
5 eme of any Thing, whereby any Perſon or Perfons are ſought to be te- 
frcained of any Freedom that they Had before, or to be wer ibn in their | 
lawful Trade. 
The procuring or making ofe of any une Monopoly, is {puniſhable 
valet 4761. at b Common Law by Fine and Impriſonment. And, 
z Inſt. 181. By 21 Ja. 1. ch. 3. All Perſons are made incapable to bade or put in 
8 Rep. 125. Ure any Monopoly, or any Commiſion, Grant or | Licenſe, or other Matter 
ir Rep. 53, Or Thing tending to inſtitute, ftrengthen, or countenance the (ame. And any 
54, 86, &. Perſon grieved thereby, or d: fpurbed by Reaſon thereof, * recover Freie 


2 Abr. — and double 2 Fo 
8 9 | Ws 


— — — — — „ . 


CHAF-13- Laws of England. 44329 


- 
>. 


** 


. This Statute not to extend to any Letters Patent granted for the fole ma- 
king or working of any e New. Manufacture to the Inventors thereof, for _ Y 
the Term of 14 Nears, being not contrary to Law, or prejudicial to the x 
Commonwealth ; nor to Grants beretofore confirmed by Aci. of Parliament; 
nor to any Warrant or Privy Seal granted or to be granted to the Juſtices 
of the K. B. or Common Pleas, Barons of the Exchequer, Juſtices of Aſſize 
or Peace, to icompound for the Forfeitures of any penal Statutes , nor to 
any Corporation, concerning any Grants to them made, or concerning any of 
lein Cuſtoms ; nor to any Corporation, Company, or Fellowſhip of any Trade 
or Myſtery ; or to any Company or Society of Merchants ; nor to any Grant 
for Printing; for digging or making Saltpetre or Gunpowder, Ordnance 
or Shot for Ordnance ; nor to any Grant of any Office in being, and put in 
Execution before the making this Statute ; nor to the Liberties of Newcaſtle 
concerning Sea-Cuals; nor to licenſing of Taverns, ſo the King receives the 
Benefit ; nor to Commiſſions concerning Allum or Allum- Mines. By 16 Car. 

I. ch. 21. The putting in Execution any Patent or Inhibition whatſoever to 
reſirain the Importation of Gunpowder; or . Saltpetre, Brimſtone, or other 
Materials for making Gunpowder, incurs a Premunire.a ee ante. 

All Matters of this Nature ought to be tried at > Common Law only, 


Fe Inſt, 182, 
and not at the Council- Table, Se. b 3 Inſt, 182 


183. 


6. o Deceit and Cojinage are Offences at Common Law, and are all * Finch Boo 
Practices of defrauding, or of endeavouring to defraud another by ſome 3; ch. 2. p. 
artful Device, of his known Right, contrary to common Honeſty, * A . 497, 
mere Lie is not puniſhable. The Puniſhment at Common Law for 498. 
Fraud or Cheating, is Fine and Impriſonment; and ſometimes Pillory, as oo pf {6 
for Cheating with Falſe Dice, Fc. [See 16 Car. a. ch. 7. g An. cb. jy, 
14. 12 G. 2. cb. 28. 13 G. 2. ch. 19. and 18 G. 2. ch. 34. Of Hawk. P. C. 
Gameſters and Gaming. And 30 G. 2. ch. 24. As to Perſons obtaining - 3 
Money or Goods by falſe Pretences; for preventing the unlawful Pawn- 2 Ld. Ray. 
ing of Goods; for the eaſy Redemption of Goods pawned; and for pre- 10553. 


a : . . id 1 f b 0 5 Bl k. Com. 
venting Gaming in Publick Houſes by Journeymen, Labourers, Servants, * 0 


and Apprentices. 5 e Jes 
Decei | un | nat | | | 5 10 4 „ 299, to 301. 
Deceit and Coſinage may be committed by one or more; but 4 Covin 79% Joſt. 


is a ſecret Aſſent determined in the Heart, of two at leaſt, to defraud and zos. 
prejudice another. 5 By „ile. 357. 
The Kinds of Frauds and Deceits of Tradeſmen and others are infinite; &. 

but many of them are reſtrained and puniſhable by Statutes. Therefore 
there are Statutes concerning the Frauds of Alehouſe-keepers, Bakers, 
Bankrupts, Brafiers, Brewers, Butchers ; concerning Brandy, Butter, But- 
tons, Chandlers, Cheeſe, Cyder, Coffee, Mead, Metheglin, &c. concern- 
ing Coals and Colliers, Cloth, Carders, Spinſters, Weavers and Fullers, 
Conſpiracies amongſt Tradeſmen, and concerning Artificers in our Ma- 
nufactures exerciſing their Trades beyond Sea, Coopers, Curriers, Diers, 
Diſtillers, Felt-Makers, Fuel, Fuſtian and Cotton, Gaming, Goldſmiths, 
Hatters, Hemp, Hops, Innholders, Iron, Gold and Silver Lace, Leather, 
Linen, Maltſters, Millers, Mohair, Paper and Parchment ſtampt, Pew- 
terers, Pawn- Brokers, Tailors, Salt, Seamens Wages, Serges, Shoe- 
makers, Silk, Snuff, Soap, Stockings, Tanners, Tile-Makers, Tobacco, 
Tokens, falſe or counterfeit Letters, Victuallers, Vinegar-Makers, Vintners, 
Upholſterers, Wax-Chandlers, Weights and Meaſures, Woodmongers, 
Moe Tatts e 
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All theſe Offenders ſhall pay their Fines and ſuffer Impriſonment as the 
ſeveral Statutes direct. But where a Statute creates a new Offence, and 
inflicts a particular Puniſhment, there the Statute muſt be TOI and 
the Offender puniſhed only by the Statute. , 

[See 6 Geo. 1. ch. 21. For preventing Frauds and Abuſes i in the pub- 
lick Revennes of Exciſe, Cuſtoms, Stamp-Duties, Poſt-Office and Houſe- 
Money. 

Ace theſe Ways ol Deceit and Coſi inage, Frands br falſe Weghts 
and Meaſures are moſt common; a crying Sin and a Shame to a Chriſtian 

Nation. Therefore I ſhall enlarge a little upon that Head, and touch 
upon the Statutes relating to them. Beſides, the Learning about Weights 
and Meaſures is very curious, and of great Ufe.. 88 

By Magna Charta, or 9. H. 3. ch. 25. 14 Ed. 3. ch. 12. 25 Ed. 3. 

c. 18. 2% N, 3. . ch. 10, &c. There is to be but one Weigbt 
and Meaſure, and one Yard throughout England, according to ble Stand- 
ard in the Exchequer. [See 17 Car. 1. ch. 19. infra.] 

By 8 H. 6. ch. 5. Every City, Borough, and Town, ſhall have F com- 
mon Balance ſealed, with common Weights, ſeated, according to the Stand- 
ard in the Exchequer, upon the common Coſt, and in the Keeping of the bead 
Officer ; in pain that every City for fuch Default ſhall forfeit 101, 4 Bo- 
rough 5 l. and every other Town where a Conſtable is, 40 . 

By 11 H. 6. ch. 8. In every City, Borough, and Town, there ſhall be a 
common Buſhel ſealed according to the Standard, in like manner to be 
bought and kept, and upon like Pain for Default as in 8 U. 0. a $788 
ſpecified for a common Balance. 

And all Juſtices of the Peace, Mayors, and head Officers may bear ah de- 
termine the Qfences committed again the faid Statutes. 

By 11 H. 7. ch. 4. Meaſures and Weights of Braſs ſhall be fent to the 
Cities and Boroughs in this Act named; by which cvery a Town in the 
fame Shire ought to have their Common Weights ans een to be marked 
by him that bath the Standard. 

The Penalties in former Afts far not having c. common Weights and Meaſures 
ſealed, to extend only to Cities, Boroughs, and Market-Towns, 

None ſhall buy or ſell with any other Weights and Meaſures in any Cir, 
Borough, or Market-Town, but ſuch as are marked by the chief Officer, nor 
in any other Place, unleſs it be equal with the Standard; nor either within 
or without Cities, Boroughs, or Market-Tor owns with a Buſhel that is nat 
mark'd. 


Mayors and chief Officers of Cities, Pituighs and Mom ſrall 


at lealt twice in the Year, view all Weights and Meaſures within their Fu- 
riſdictions, and break and burn them which they find defective; and. alſo 
ſet a Fine of 6s. 8 d. payable to the Mayor, &c. for the firſt Offence, for 
the ſecond 13s. 4d. and for the ird 20 8. and adjudge the Offender lo 
the Piliory. 

And two Juſtices of the Peace (one Quorum) have Authority to bear 
and determine the Defaults cf Mayors and other head Ofiicers, and alſo of 
Buyers and Sellers, contrary to this Act, and to ſet Fines at Diſeretion on 
3 and to burn defecſ ive Weights and Meaſures. 

By 16 Car. 1. ch. 19. There ſhall be but one Weight, one Meaſure, and 
one Yard, according to he Standard of the Exchequer. And whoſoever 
ſhall fell by, cr keep any other Weight, Meaſure, or Yard, whereby any 
Thing. is bought or fold, ſhall , orfeit for every 7755 Offence 5 s. being thereof 
lawfully convicted — the Oath of one Witneſs before a Juſtice cf Peace, or 


7 e 
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bead Officer in Cities, &ci to be levied by Diſtreſs forthe Uſe of the 1 Poor; 
and in Default of Diliręſi 19 0 may Lam he fender to Prijon fill | 
Payments: mn 


een 


By 22 Car. 2, ch. 8. Water:Meaſure, as to Geri or Gran ground or 


unground, or Salt, is declare to be within the Statute of 10. Car. 1. 


ch. 19. Aud if any ſell any Grain or any kind of Salt, uſually fold by the. 


Buſhel, by any other Buſhel of Meaſure, than what ts agreeable: to the Stand- 


ard in the Exchequer, commonly called Wincheſter-Meaſure, be Mali For- 


feit for every ſucb Offence 40 s. to be. levied by Diſtreſi, as in the for- 


mer Act. 


4 


Mayors and all other Officers permitting the Uſe of any 75 e | 


or who upon Complaint ſhall not puniſh according to the Statute, ſhall; upon 
Conviction by Preſentment or Indictment, at the Quarter- Seſſions, forfeit. 5. 


He that hath the Toll, or Profit of the Market. where no Toll 15, ought. 


to provide.one Meaſure. of W fu. chain it in the Lan ener 
on Fenalt FSI. 


Conſtables may ſearch and examine, if any uſe ether "Meaſures &c. ad pre- 


ſent the Offender at the next Seſſions. 


By 22 & 23 Car. 2. ch. 12. They that 2 ll or buy Corn, or Salt b 
out meaſuring, (if required) or in other Manner than by 22. Car. 2. ch. 


8. /hall forfeit, befides the Penalty of 498. all the Sik or Salt, or the 
Value thereof, to the Perſons complaining. © J. he Prof to lie upon the Perſon 


* 


5 accuſed, and to be by the Oath of one Witneſs, that be did buy or ſell the. 


ſame according 4 this and the ſuid former Ad, or je to ce as by bt 


AF is directed. 
[See 1 An. ch. 15. Concerning Water Muffe, 58 6 WW. & M. ch. 


* 788 V. 3. cb. 31. 9 & 10 V. 3. ch. 6, Sc. Concerning the 
Meaſure of Salt. 2 . & M. Se. . CD. 14. Concerning the Meaſure 


of Wine and other Liquors. 11 & 12 V. 3, ch. 15, Concerning the 
Meaſare of Ale and Beer by Retailers of i it. 31 G.2, ch. 29. Concerning 


the Aſſize of Bread. 7 Ed. 6. ch. 7. 43 El. ch. 14. Concerning the 


Aſſize of Fuel. As. ch. 15. 10 An. ch, 6. Concerning the Aſſize 


of Billet. 12 An. St. 2. ch. 17. and 3 G. 2. 26. Concerning the Meaſure 


of Coals. 6 Geo. 2. ch, 29, Concerning the Meaſure of Ballaſt ; and - 


31 G. 2. cb. 40. As to the Weight and Soundneſs of Truſſes of Hay 


and Straw within London and thirty Miles thereof. For the Mea- 
ſure of other Things, See Dalton, Ne fon, and Burn, Tit. "gon and 


[eaſures. 


But notwithſtanding the Statute of Minus Charts, Kcc. chere are a 2 
Kinds of Weights aſed in England, and both warrantable by Cuſtom, 
(viz.) Troy Weight a and Averdupois, Troy Weight contains. twelve 
| Ounces to the Pound, and no more; by which are weighed Gold, Silver, 


a Dalt. ch. 
112. p. 248, 
8 | 


Pearl, precious Stones, Silks, Eleftubrics. Wheat and Grain, and. all "BY 


quors. [See 51 H. 3. St. 1 C 6. 31 Ed. 1. 12 H. 7, cb. Ge] Aver- 


5 dapois (Aver du pois, to have Weight) hath ſixteen Ounces to the Pound, 
and is confirmed by 27 Ed. 3. ch. 10. By which are weighed all Groce- 


ry Wares, and all Commodities whereof comes a Refuſe, as alſo 
Copper, Tin, Iron, Lead, Fleſh, Cheeſe. Here twelve 1 over are 
allowed to every Hundred. So as one hundred and twelve Pounds inake 
a hundred Weight, fifty-ſix Pounds make half a Hundred, and twenty- 
eight Pounds 5 a Quarter. b And fo in many Places and Counties 
there are different Meaſures of Corn and Grain; and the Buſhel in one 
Place is larger than in another. I cannot well account for the Lawful- 


neſs 


b Dalt ch, 
112. p. 250. 
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neſs of it, Fe Cuſtom or Preſcription is not t allowed to be good 
againſt a Statute. But it is generally practis d without Reſtraint. 
From this and the Statutes before-mentioned, Jou may infer, that we 
have three different Meaſures, (biz) One ſor Mine, one for Ale and 
Beer, one for Corn. In London there i is a Difference betwixt A e and 
Beer Meaſure, I..! ot 
The Puniſbment for ſelting by falſe Weights and Nee way be 
by Fine, Cc. upon Indictment; notwithſtanding a . Puniſhment is ap- 
pointed by the Statutes above · mentioned; becauſe it is an Offente at | 
Forman LAW. "hy N | 8 8 


TJ 


4 Black.Com. 5. Deftroy ing the Game i is an Offence adi publiek Me as it pre ⸗ 
174. motes Nienech in the ordinary Sort of People, e them away from 
their proper Profeffions and Callings. BA 

By 3 & 4 W. & M. ch. 10. If any Perſon ſhall unlewfuly courſs hunt, 
take in Toyls, kill, wound, or take away any Deer in any - Foreſt Chaſe, 
Purlieu, Paddock, Wood, Park, or other in inchſed, where Deer are 
uſually kept, without the Conſent of the Owner, or Perſon chiefly intruſted 
with the Cuſtody: thereof, or be aiding therein, and (hall le convicted by 
Confeſfror., or 2 Oath of one Witneſs, before a Juſbice of the Peace, e 
the Offence ſhall be committed, or the Party apprebended, within a Twelve 

month [within three: Years by ꝙ G. 1. ch. 22. f 13. ] after the 2 
done, he ſhall forfeit for D or courſing only, without taking, killing, o 
wounding, 201. and for every Deer wounded,” taken, or killed, 30 l. to be i 
levied by Diſtreſs, or for want thereof, the Offender is to be impriſened for 
4 Year, and ſet in the Pillory for an Hour. | And by 5 G. 1. ch. 15.4 4. 
before Diſeharge to become 1 in fifty Pounds -to be of good Behaviour, 

and not offend in like Manner. And bs 10 G. 2, ch. 32. the ſecond 07 
Jene, in any open Foreſt or Chaſe, if 3 on Indi@ment or Lafer mati on, 
is Tranſportation for ſeven Nars.] 

Conſtables, Headboroughs, or Ty Tthingmeny: by a Yaſti ces ran, ay 
enter and ſearch the Houſes, or her Places, of ſiſpected Perſons ; and if 
any Veniſon or Skins of Deer, or Toyls be found, they ſhall tarry the Offen- 
der before a T uſtice of Peace ; and if he do not give @ good Account, how 
be came by them, or in convenient Time produce Sufficient Evidence of his 
having 4 the ſame, (or by 9 G. 1. ch. 22. f 17. F it ſhall appear 
that Tack Veni ſon or Skin was bought of any one 5 might be juſtly ſuſ 
pected of having come by it unlawfully, and be does not produce, or 
prove upon Oath the Name and Place of Abode of the Party of whom he 
hought it) he ſhall be ſubject to the Penalties as for killing any one Deer, 

[And by 5 Geo. 1. ch. 15. No Writ of Certiorari ſhall iſſue to remove 
Convictions or Proceedings under the above At, unleſs the Party convicted 
give ſufficient. Security, in the Penalty of ſixty Pounds, to the Fuſtice, to 

proſecute the Writ with effect, and to pay the Forfettures, or render the Of- 
fender, within one Month after the Conviction confirmed, or Procedendo 
granted, as well as Security in fifty Pounds to the Proſecutor, for Payment of 
full Cofts and Damages within the lite Time, 

Perſons ſued for any Thing done in Purſuance of this or the above AA, 
may plead the general Iſſue, and g! ve the ſpecial Matter in Evidence, and 
recover treble Coſts, 

A Keeper or other Officer of any Pore, &c. convited of killing or faking 
any Deer, or affiſling therein, without the Owner*s Conſent, ſhall for feit fifty 
Pounds for each Deer, to be levied by Diſtreſs, and for want theresf, be 

impriſoned for three Years, and ſet in the Pillory for tao Hours, 
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CHab. 3. Lau of England: 


— 


Perſans convicted on Confeſſion, or the Oath of one Witneſs befere a uſe 


tice, of pulling down or deſtroying, or cauſing fa to be, the Pales or Wells of 


any Park or Ground incloſed, where any Deer dre then kept, without the 
Conſent of the Owner, or Perſon chiefly entruſied with the Ciſbedy theresf 
ſhall be ſubjefto the Forfeitures and Penalties inflited by the above Act for 
killing any one Deer.]/ 3 WEL | 
[Ind by'5 G. 1. ch. 28. Any Perſon convicted by Verdi? or Confeſſion, 
upon Indietment before Juſtices of Gaol Delivery, of entering into any Pork 
or other tncleſed Ground where Deer are uſually kept, and wilfully wound- 
ing or killing any Deer there, without the Conjent of the Owner, or Per jon 


* 


entruſted with the Care of ſuch Park or incl;jed Ground, ſball be tranſported 


for ſeven Years. See'g G. I. ch. 22. ante.] 
for Je 9 


[By 10 G. 2. ch. 32. F any Perſon armed ſhall come into any Fuyreſt, 


Cbaſe, or Park, where Deer are ufually kept, whether incloſed or not, worth 


Intent ts courſe, bunt, kill, wound or take, any Deer, and ſhall there un— 
lawfully beat or wound any Keeper or Page of ſuch Foreft, Chaſe, or Par; 
his Servants, or Afiſtants, in the Execution of their Office, and be thereof 
lawfully convicted, he ſhall be tranſported for ſeven Years. [See the old Sta- 


tutes concerning Deer, of 3 Ed. 1. ch. 20. 21 Ed. i. St 2, 1 H. 7. 


cb. 7. 19 H. 7. ch. 11. 1 Ja. . ch. 27: 3 Ja. 1. ch. 13. 7 Ja. 1. 
cb. 13. and 13 Car. 2. ch. 10.] e SG OAT 
 [See28GC. 2. ch. 19. § 3. whereby to burn or deſtroy Goſs, Furze, 
or Fern, in any Foreſt or Chaſe, without the Owner or Keeper's Con- 


ſent, incurs a Forfeiture, not more than five Pounds, nor leſs than forty 


Shillings. ] N e e e x EE 

By 1 Ja. 1. ch. 27. Every Perſon convicted on Confeſſion, or by two 
Witneſſes upon Oath before too or more Juſtices of the Peace, to have ſhot 
at, killed, taken, or deſtroyed, any Pheaſant, Partridge, Pigeon, Mallard, 
Duck, Heron, Moorgame, or any ſuch Fowl, or any Hare, with any Gun 


or Bow, or any Pheaſant, Partridge, Houſe-dove, or Pigeon, with Setting- 
Dogs and Nets, or other Engines whatſcever, or to have taken the Eggs of 


any Pheaſant, Partridge, or Swan, out of the Neſt, or to have broke or 
deſtroyed the ſame im the Neſt, or to have traced or courſed any Hare in 
the Snow ; or to have taken or deſtroyed any Hare with Harespipes or other 
Engines, ſhall be committed to Priſon without Bail for three Months, unleſs 
he immediately pays to the Uſe of the Poor, where the Offence was committed, 
or he was apprehended, 208. for every Fowl, Hare, or Egg, fo taken, killed, 
or deſtroyed. [See 7 Fa. 1. ch. 11, whereby one Witneſs is ſufficient to 


convict of taking or killing Pheaſants or Partridges with Setting-Dogs, 


Nets, or Snares.] | . Ws 
By 22 & 23 Car. 2. ch. 25. Lords of Manors or other Royalties not 


under the Degree of an Eſquire, may by Writing under their Hands and : 


Seals authorize Game-keepers within their Manors, &c. to ſeize Guns, 
Dogs, and Engines for taking of the Game. And ſuch Game-keepers, and 
others, may by Warrant from a Juſtice of Peace, in the Daytime, ſeerch 


the Houſes of Per ſons prohibited to keep or uſe, and ſuſpeFed to keep, ſuch 


Guns, Dogs, or Engines, and ſeize them to the Uſe of the Lord of the Manor, 
or deſtroy them. —_ 4 — 

Perſons not having an Eſlate of Inheritance, in their own or their Wives 
Right, of 100 1. per Annum, or for Life, Leaſe, or Leaſes, for Ninety- 
nine Years or longer of 150 l. per Annum clear (other than the Son and 
Heir apparent of an Eſquire, or other of higher Degree, or Owners and 


Keepers of Foreſts, Parks, Chaſes, or Warrens, being ſtocked with Deer or 


5 8 Cones 


3 


6 3 


Is Inffirute ef tho Book III. 


Conies fir their ay Uſe, in reſpect of ſuch Foreſts &c ) are declared 
to be Perſons not allowed to keep any Guns, Dogs, or Engines, &c. 

By 4 & 5 W. & M. ch. 23. Conftables, &c. by'a 150, of Peace's War: 
rant, may, and are required, to enter and ſearch Houſes of ſuſpected Perſons. 
not qualified; and if any Game ſhall be found there, the Offender | ſhall. be 
carried before a Juſtice of- Peace, and if he do not give a'good Account 
how he came by the ſame, or in convenient Time produce ſufficient Evidence 


of his having bought the fame, he ſhall be convitted of ſuch Offence by the 


Said Juſtice, and forfeit for every Hare, Partridge, or other Game, not 


under 5 8. nor above 20 s. the one ” Mriety to the Informer, the other to the 
Poor of the Pariſh where, &c. (See 2 Geo. 3. ch. 19. infra.) and to be 
levied by Diſtreſs and Sale of Goods; and for want of Diſtreſs, io be com- 
mitted to the Houſe of Correction, for any Time not exceeding a Month, nor 
leſs than ten Days, there to be whipped and kept to hard Labour. 
| Tf any Perſon, not qualified by Law, do keep or uſe any Boas, 005 
hounds, ſetting-Dogs, Lurchers, Ferrets, Coney-Dogs, Hays, Nets, Tun- 

nels Low-bells, Hare- pipes, Snares or other amen for Doeſtruction of 
the Game, and ſhall be convicted as aforeſaid, he ſhall be Jae. to the Pains 
and Penalties aforeſaid. [See 5 An. ch. 14. imfra-] 

No Perſons whatſoever ſball keep any Net, Angle, or. other Begins For 

taking Fiſh, other than the Makers and ſellers thereof, or the Owner or Oc- 


cupier of a Rive#.or Fiſhery. And the Owners of Rivers and Fiſheries, 


and ſuch as they ſhall authorize, may ſeize and heep to their own Uſe any 


fuch Engine, which ſhall be uſed by or in the Poſſeſſion of any Perſon what- 


 feever, fiſhing in any River or Fiſhery without the Conſent of the Owner or 
Occupier. And any Perſon whatſoever, authorized by a Warrant from a 


Juſtice of the Peace, may, in the Day-time, ſearch the Houſes aud other 
Places of Perſons probibited, and ſuſpected to have in their Cultody any fuch 
Engines, and ſeize and keep or deſtroy the ſame. [See 22 Car. 2. ch. 25. 


For the Puniſhment for taking Fiſh in ſeveral Waters; and of Common 
of Piſcary, B. 2. ch. 2. ante. ] 


No Certiorari ſhall be allowed to remove any Conviction or other Pro- 
ceedings concerning any Matter in this Act, unleſs the Party convicted ſhall 
become bound to the Proſecutor in the Sum of 501. with Sureties to pay to 
the Proſecutor, within a Month after Conviction confirmed, full Colts and 
Charges, to be aſcertained upon Oath, - 
Perſons proſecuted for any Thing done in pterſuance of this Act may plead 
the general Iſſue, and may recover treble Coſts. 

By 5 An. ch. 14. If any Higler, Chapman, Carrier, binkeeper, Vic- 
tualler, or Alehouſe-keeper, (or by 28 G. 2. ch. 12. any Poulterer, Saleſ- 
man, Fiſhmonger, Cook, or Paſtry -Cook) hath in his Cuſtody, (or by 28 6. 
2. ch. 12. if any other Perſon, heres qualified or not, ſells, expoſes, of 


fers to ſale) any Pheaſant, Partridge, Hare, Moor, Heath-Game, on 


_ Grouſe, (unleſs ſuch Game, in the Hands of a Carrier, be ſent by ſome Per- 
fon qualify'd to kill the Game) he ſhall be carried before Jome Juſlice for the 
County or Place where the Offence was commutted, and upon View, or Oath . 
F one Witneſs, ſhall forfeit for every Pheaſant, &c. 51. Half to the In- 
Former, and Half to the Poor of the Pariſh where the Offence was commit{ea, 
[See 2 G. 3. ch. 19. infra. | 70 be levied by Diflreſs and Sale, and for 
want thereof, to be committed to the Houſe of Correction for three Months 
for the firſt Offence, and four Months for every other Oence. 

The Conviction is to be within three Months after the Offence. 
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No Certiorari is 70 be allowed to remoue- the Proetilings APY the Of- 
fender ſhall be bound to the Proſecutor. in the Sum of Fol. with fuffici leut 
Security, on Condition to pay the Proſecutor. full Coſts, within 14 Days af- 
ter Convictiun confirmed, or Procedendo granted. 

Any Perſon that ſhall deſtroy, fell or buy any Pleaſant, &c. and within 
three Anale make Diſcovery of any ſuch Higler, &c. fo as that he be convict. 
ed of the Offence, the Diſcoverer ſhall be diſcharged of the Penalties in this 

Act for killing or | ſelling Game, and have rhe Benefits Sen to other In- 
formers by this Act. 

F any Perſon not qualified ſhall keep or uſe any Dogs « or Engine 70 lil 
or deſlroy the Game, and ſhall thereof 5 convicted by the Oath of one credi- 
ble Witieſ by a Juſtice of Peace, where the Offence is committed, he ſhall 
forfeit 5 1. one half to the Infermer, the other to the Poor of the Parifh, 


[See 2 G. 3. ch. 19. infra.] 70 be levied by Diſtreſs and. Sale, and * 
want thereof to be ſent to the Houſe of Correction for three Months for the 


firſt Offence, and four Months for every other Offence. + 

Fullices and Lords of Manors within their reſpe&ive Liberties may take 
away any ſuch Pheaſant, &c. from Higlers or Perſons not qualihed, and 

may take away ſuch Dogs and Engines to their own Uſe. 


And fuch Lords of Manors may by Writing under their Hand ind 80 91 


empower their Game-keepers to kill any Game. But if they ſell or dijpoſe 
thereof without Conſent of their Lord, and ſhall be ronvict, upon Compluint 
of ſuch Lord, and upon Oath of one credible Witneſs, befare a Juſtice of 
Peace, they ſhall be committed to the a of Correction for three Months, 
70 be kept to hard Labour, 
By 9 An. ch. 2 5. The Statutes of 5 An, ch. 14. 7s aa perpetual: 
Bat, 


' No Lord of a Mazor ſhall appoint more than one Game keeptt in one 
Manor, with Power to kill Game. His Name muſt be entered «ith the Clerk 


of the Peace; if not entered, or not otherwiſe qualified by Law to kill Game, 
and yet ſhall deſtroy any Pheaſant, Partridge, Hare, &c. or if any Game- 
keeper or other Perſon, not qualified in his wn Right, ſhall ſell or expoſe to 


Sale any Pheaſant, &c. he ſhall incur ſuch Forfeitures and Penalties, as are 


inflicted by 5 Ann. on Higlers, Carriers, &c. for buying or Kling Game z 
ſuch Porfeitures to be recovered as by that AG. 
Vany Pheaſant, &c. ſhall be found in the Poſſeſſion of any Perſin, not 
* in bis own Right to kill Game, or intitled thereto under ſome Per- — 
Jon ſo qualified, the ſame ſhall be adjudged an Expoling to Sale. 
Deſtroying ſuch Game in the Night-Time, is made ſubject to the like 
 Forfeitures and Penalties. 


Driving and taking by Hays, Tunnels, or Nets, any Water-Erol e- 


twixt the 1ft of July and the 1/t of September, [berrecen the 1 of June 


and 1} of October, by 10 G. 2. ch: 32. 10] is a Forfeiture gf 5 s. for” 


every Fowl, on Con tiction upon the Oath of one credible Witneſs before a 
Juſtice of Peace; one Moiety to the Informer, the other to the Poor of the 


Pariſd, [See 2 G. 3. ch. 19. infra. ] to be levied by Diſtreſ and Sale, and 


for want of Diſtreſs, to be committed to the Houſe of Correction for any 


Time not exceeding a Month, nor leſs than 14 Days, there to be whipped, 
and kept to hard Labour ; and the Juſtice ſhall cauſe the Hays, Tunnels, 
and Nets to be deſtroyed in his Preſence. 

By 3 Geo. 1.ch. 11. No Lord of a Manor ſhall appoint any Perſin to 
be a Game-keeper, with Power to kill or take any Game, unleſs ſuch Per- 


fon is qual; ed according to Law, or be truly a Servant to ſuch Lord, or 
be 


An Inſtitute of th 0 or Ur 


2 


be Jmmadante) e to kiil the Game for the. 2 Le TE, fark Lord; an ond 

not otherwiſe : And no Lord ſhall authorize ay Per, n not quæliſyd by 
Law, to take or kill Game, or to keep any Dass, cr any Engine to ill 
Game; and any Perſon not qualify d, or not iruly..a Servant; or, net. im- 
mediately employ* d to take or kill the Game as aforeſaid, who, nde "Colour 
or Pretence of a Deputation granted t him, ſhall take or it 2% Game,; or 
keeh or uſe any Dog er Engine to' tall or deſirey Game, all incun ſuch 


For feitures and Penalties, as are OT ROY” by 5 Ann. ch. 14. and 950 Ann. 
ob. 2 5 


OE” as 


By 26 G. 2. wt 2. Such Ong &c. may. be brought befare the Bud £ 
of the ſecond 8 erm, after the Offence committed.” 


But by 2 G. 3.ch. 19. Such Action, &c. may be brought or exbilitc 
aoithin 2 Months after the Fact committed. VEE 
And the Whole of ſuch pecumary Penalties, reccvered ly Ae or A 
F in any of the Courts at Weſtminſter, ſhall be to the fole Uſe of 
the Proſecutor, with double Coſts, and no Part to the Poor of the Parifh. 
And no Perſon ſhall, upon any Pretence wha tfoever, take, bill, *defirov, 
carry, ſell, buy, or have in his Poſſeſſion or Uſe, any Pariridge, between the 
1275 of February and 1/t of September, or any Pheaſant, tetrween the 14 
of February and 1ft 1 Od ober, or any Heath Fowl, commonly called Black 


Game, between the 1 of January and 20th of Auguſt, or any Greaſe, com- 
monly called Red Game, between the 1 of December and 25th of July, in 


any Year, (except Pheaſants, taken in the Seaſon allowed by this. Af, kept 


in Mews or Breeding Places) upon the Forfeiture of 5 l. Yer. Bird 10.the 


Proſecutor upon Conviction by the Oath of one credible Witneſs; and ſuch 
Penalty may be ſued for and recovered, with fu'l Coſts of Suit, in any £/ 
the Courts at Weſtminſter.] 


By the 10 Geo. 3. ch. 19. An Ac for better . 2 the Game 
within that Part of Great Britain called England: Sect. 1. After June 24. 
1770. Perſons taking, killing, &c. any Hare, Pheaſant, Pariridge, &c. bes 
tween Sun: ſerting and Sun-rifing, or ufag any Gun or Engine fir deliroying 
Game; for the firſt Offence to be impriſoned not leſs than three Months, nar 
more then fix Months; and for the ſecond Offence, to be impriſoned nat more 
than twelve Months nor leſs then fer Monthis, and for each Offence i be Full- 

lickly whipped. By Sect 2. Offenders on a Sunday, ujſng a Gun, Dog, En- 

gine, &c. for deſtroying Game, on Conviction, to forfeit 201. 79 be levied by 
Diſtreſs with Charges; and to be applied io the Informer and the Poor + For 
want of Diſtreſs the Offender to be committed for not more than fix Idmutis, 
nor tefs than three Months. 

See 11 H. 7. cb. 17. Concerning the Forfeiture of 10 l. for taking Phea- | 
{ants or Partridges with Engines, and killing or taking awa Hawks. 
15 H. 8. cb. 10. Concerning the Forfeiture of fix Shillinzs and cight 
Pence for tracing or killing a Hare in the Snow. 23 E!. cb. 10. For 

taking or killing Pheaſants and Partridges in the Night; under the 
Forfeiture of 20 6. for every Pheaſant; and 105. for every Partridge; 
and the Forfeiture of 40-5. for Hawking or Hunting with Spaniels in 
ang Corn, And ſee Burn's Juſtice, Title Game, per Totum. 

| 2 


8. Con- 


„ee 
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| 5 
1 the Deſtruction of Corn, Mod, K.. x YM 
8 5 Gaagg eh. 7. 1f any ball . by his awn c 1 or. one 4Black. Com, | 
Fitneſs upon Oath, Ser one Juſtice of the Peace, ts baue cut or taken 4 — Juſtice 
away any Grain, rowing, robb'd any Orchard or Garden, broken any tit. Woud = 
Hedges, Pales, or. ather Fences, [See 5 Geo. 1. ch. t 5. under the laſt Title] tot. 
cut ar pulled up any Trees, to the Intent to take the ſame away, cut or | 
ſented a yo. Words, Pales, or Trees flanging (not being . lor 2 
Bark or * of Trees, Gates; Stiles, Poſts, Broom, or. Furgie; by 15 Car. | 
2. Ch. 2.] or been acceſſory thereunto, he Jon pay the Damages, or be | 
— 7 to the Conuiuble, to be 105190 d. 


And 15 Car. 2, cb. 2.] Any Officer o or Inhatitant of. the Place may 

Ne any. ſuſpected Perſon, having or carrying any kind of Bur then or 
Bundles of Wood, Bark, &c. and any Officer by Warrant under the Hand 

and Seal of a Fullice, may enter and ſearch the Dwellin g- Houſe, or other 
Place belongin 5 thereto, of ſuſpected 4 4 and carry ſaucb Teen Perſon, 

ſo conveying Mood, &c. or found to have Wood, &c. upon. ſuch Search, befare 

a Juſtice, and ſuch ſufpeFed 3 not giving a ſatisfactory Account bas 
be came by: the ſame, or not producing, within convenient Time, the Perſon © 
of whom be bought the ſame, or ſome credible Witneſs of the Sale thereof te 

1 0 TS 70 ball be convicted, and 1 0 the Pains and FO es N Be 7 

: 75 AZ. And, 


„ be. committe to 
fonth, or be whipped 


T7 1. — wo; the Pariſh. or in Default there 
55 5 of Yak 1 7 a Time not 91 


Ann 


| Noone tobe puniſhed by this A, unte alc bh be be 3 . fix Weeks 
after the Offence committed.) 

[See 22 &.23 Car. 2. cb. 7. 5. Whareby treble Damages to be re- 
covered by Action, are given againſt Perſons deſtroying Plantations of 
Trees, or throwing down Incloſures in the Night; and 13 G. 2. ch. 21. 

whereby treble. Damages and full Coſts are given againſt Perſons. mali- 
ciouſly drowning Coal-Pits.] 

Zy 1 Geo. 1. St. 2. cb. 48. If any Perſon ſhall ' maliciouſly deftirey, a or 
bark, ſpotl, or break down, any Timber-Trees, Frutt- Trees, or other Trees, 
(or break open, throw down, or deſtroy any Hedge, Gate, - Ditch, or «ther 
Tncloſure of ſuch Woods, Plantations, or Trees, by 6 G. 1. ch. 16.) the 

| Perſons damaged ſhall receive Satisfaction from the Inhabitants of the Pa- 
Tiſh, to be levied as by 13 Ed. 1. St. 1. ch. 46. for Hedges and Ditches 
overthrown, (unleſs the Offender be convi Ted by ſuch Pariſh in fix 
Months, by 6 G. 1. ch. 16.) And any two TFuſtices. on Complaint ſhall 
commit the Offender to the Houſe of Currection for three Months, to be 
Rept to hard Labour (or to Gaol for four Months, where no Houſe of Cor- 
rection is within the Diftri) and to be whipp'd every. Month, and before 


2c. 6 to find Su ureties for good Behaviour for two Years. E 29 Ceo. 
2. ch. 36. 1 
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See ante. 


— * upon common Ways, by Logs, Blocks, Hedges, Gates „Punghills, 


x 
- 2 * 5 2-4 * 7 4 = * —jͤ— x Were eons a + 


=. An Tnftitnee of the " Book: III. 


— . 3 —— — NE IT 


Theſe : are the - chief Offences apainſt Poblick Trade." Thetides which; 
as it concerns Trade in general, it en be prope; to, take Notice of 23 
G. 2. ch. 13. Whereby- WS een 

. Perſons, convicted of ſeducing eder in the Wente * G reit 
Britain af of the Dominion: :of Great Britain, ſhall for feit five hundred 
Pounds, and be impriſoned for twelve Months, and until ſuch Forfeiture it 
paid; and for the ſecond Offence, one thouſand Prunds, and two Years Im. 
1 . to be within welve Menths after. fe. thee 
5 Gre 29)j)* 5 

And Perſons exporting Te wy or Utenſil uſed * the Weollen or Silk Mart 
Jactures, to any Place not in the Dominions r Great Britain, '/#/l forfeit 


the ſame, and too hundred Pounds, and the . 9 the 15 one N 
Fou 70 be IR by TIO, © if 


2 3 8 7 
24 * 5 \ 


Of Offences 4. Phat" are * Offetices igt the Tal ane Fuſs 61 85 King 
eee Palple; Which'wye Naſances (from: Dry: to a of. Auer Sorts 20 

ealth and „nde F 
Eaſe of the Kinds. N -Y 8 


King's People. A a Nuſauct, Satrularly ſo call a, 1s hers" one erösehes on ak 
2 505 King's Land, or the Highways, or common Rivers, or common Streets 
$3, 137, Kc. Of a City, Sc endeavouring to make that private which ought to be 
bHawk. P. C. publick 6, Jak theſe are alſo accounted Nuſances, (.) hen one 
B. 1. ch. 75. erecteth' A: Wa or. doth + any 'Thing- upon his own Ground” to the un- 


4Black, Com. lawful Hurt or Annoyance of his Neighbour ; or maketh *Arinoy 


ales, 
ütle Nuance. Ditches, Carrion, by ſtopping or turning Waters out of their right Courſe, | 
or ftraitning the Paſſages; and ſometimes a Nuſance may be committed 
by neglecting to do a Thing, de de baryon, good requires, of. 
Suffering or not Suffering. e 


re 1 t. 406. Nuſances are either © publick, FINE n ker, Publet, Paint the 


whole Kingdom; common, againſt all that Polls that Way; private againſt. 
a' particular Perſon, as to his Houſe or Mill: Baut Nuſances are ufually 
divided into common or private Nuſances only. Common, ſuch are An- 
noyances in Highways, Bridges, and publick Rivers; diſorderly Ale- 
houſes, Bawdy-houſes, Gaming-houſes, Stages for Ro] pe- Dancers, Moun- 
tebanks, Brewing-houſes, and Meling-houſes for Candles, erected in 
inconvenient. Places, Cottages and Inmates; [See the Statutes infa. 
43 Toft. 20. Common Scolds, Eaves. droppers. * Private, ſuch are Nuſances by ſtap- 
3Black. Com. ping up the Eight of another's Houſe, building a Houſe fo near to mine, 


216. 


oRep. 54, 58. that the Rain which falleth from that Houle, falleth upon mine. This 


5 Rep. 101. may be juſtified by Cuſtom in London, by building on the old Foundation 
1 Danv. Abr. to any Height. Every man muſt have Light and an wholeſome Air, 


: 173, 174 


2 Ld. Ray. Therefore, if a Lime-kiln i is built ſo near to me, that the Smoke thereof 
1163. is offenſive to me; or if a Hogſty is built ſo near to me, that ae Smell 
i8 ungrateful or infeQions ; it is a Nuſance, and an Action lieth. . 


* c Rep. 73, There muſt; be an * Indietment- at the Suit of the King for all common 


— 4 * and public Naſances, Incroachments, Purpreſtures, and all Annoyances 


391. upon Highways, tho! it is but a common Footway; and the Party may 
1 Vent. 208, be fined and impriſoned. For here no one ſhall have an Action of the 


Caſe; for the Toh Syoideth Multiplicity of- Suits -/ becauſe f one-might 
have an Action, all Men might have the like. Therefore the Indict- 
ment muſt be A commune Nee A * Domini Regis, 


15 


— 


—— — 


— — — 


* Infinitum in jure reprobatur 2 Inſt, 340, 5994 4 Inſt. 115. 7 Rep. 45. 
58 | | not 


: 5 . 4 _ 
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not to the Dittiape' of private Perſons of to Inhabitants of ſuch a Town, 
Sc. Upon which Account,” if a private Way is ſtraitned; there can be no 
common Nuſance. b A new Dove- houſe erected cannot be a common v 2 Cro. 302, 
Nuſance, or be indicted as ſuch, [but ſee 18 Ed. 2. the Statute for View 40 
of Frank- pledgr] tho" perhaps the: Owner may be liable to an Action of be _ 
the Caſe at the Suit of the Lord of the Manor; for erecting ſuch a Houſe RR 
without his Licence, to the Prejudice of his Dove-houſe. For common 8288 104. 
Nufances e the Law hath provided an apt Remedy in the Turn ot Leet. fat. 48. 
But if one has a particular Damage, as if be and his Horſe fall into a 5 Rep 73. 
Ditch, that is made overthwart the Way, he may have an Action of the hone 
Caſe' for his particular Damage upon a common Nuſafce. An Indict- «5 Rep. 101. 
ment will not lie for a private Nuſance; but one may bring his Action? Rep. 54, 
for it, to recover Damages, and to have Judgment, that the Nuſance 2 Poll. Abr. 
ſhould be removed. But both in publick and Private Nuſances one may 83. 84, 144, 


juſtify the Removing of them himſelf. l 
A common Scold (Communis Rixatrix) is 4 common Nuſunce, and is See B. 4. ch 3. 


puniſhable by being put in a Docking-ſtool. 4 eke Com: 169. Th d 3. Ft , 3 
Burn Juſt. 217, to 220. 

There are ſome Nufances puniſhed: by Spuluta; adds 3 in Eigb. 
ways, by diſorderly Ale-houſes, e Firework Ly wnwarrantable Under- 
takers Ne ee necagh rams Ke. x 5103 669%:2 tore 490 e 557 [ 

Wo HOT EB FG milf} ni ihk n 112715 
1. Gf Highways. _ 5 rt Je 5 11 an, 25 +; 1 
Ice the Srarutes enam Highways, . far eb; T2 one. 1. Sar. 
veyors'of wee b i 81 


$1712; 


= 


— OY f 12 * — 
2 2 N * 34 * 2 8 
Pw 


2. Nuſunces 88 to Ted Find 000 i are ahi the lap of H. P. c. 
wem uſually and knowingly harbours Thieves, idle Rogues and Vaga- gh. 3 
bonds or ſuffers frequent Diſorders in his Honſe; or where one ſets up ap nth 4 
new Inn or an Ale- houſe, where there is no Orcafion fot one, or in an 
impropet or blind Place in a Town, or remote from any Town. At 
the Commbe Lau the A of doch a Houſe __ be indicted and 
finedß;; a 3 
It is not fit, that Bailiff; or ene nl be allowed t to keep fuck 
Houſes, See 22 & 23 Car. 2. ch. 20. &. Ii N 0 
The true Uſe of Inns and Ale-houſes js for hedging! 5 Relief of fg Mw 2 5 
Travellers. [See 1 Ja: 1. ch. 9] Therefore if an Ian-keeper or- Ale“ 9 Rep. 87. 
houſe- keeper refiiſes to lodge a Meade or to find him Victuals for his 1 5 
Money, he e 1 s or ans N 819 have. an Action of the Caſe 
againſt him. " NI egg 
2 At Common Low it was awful for aby⸗ \Perſony to etect ah aH.P.C. 146. 
Inn without Licence; to receive Travellers, But as Ale>houſes mul- 
tiplied; and were too often uſed to diſorderly Purpoſes; /* ſo! ſeveral Sta- b II. P. c. 
tutes were made for the Regulation or Suppreffion of them; which 1 og 
Statutes generally concern the Granting of Licences to them, the Pokiſh- Dal. 65. 75 
ment of Diſorders in them, or the Duty of Officers in putting thoſe Statutesp. 32, 33. 
in Execution againſt them. Tnn-keepers are equally concerned in thoſe 
Statutes with Ale-houfſe-keepers, except as to the Licence. For an Inn- 
keeper is not required to have à Licence; the keeping of an Inn being e 2 Roll. Abr. 
no Franchiſe, but a lawful Trade. But for Diſorders in the Houſe an 84. 
Inn may be ſuppreſſed; as well as a common Ale-houſe : And Inn- . 9 2 
keepers are expreſſly named in the late Acts for granting Licences; and * 
certainly if they fell Wine, Ale, or ſpirituous Liquors, they muſt have 
a Licence, as well as other Sellers of thoſe Liquors by Retail. ] 


Concerning 
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the. _ 1 „ — ———— —_—— 


1 eng n See ma „. cb. at. „ and for Licenſing of. 
z Ban fat. Ale-bonſes, Ge. Set 5 & 6 Bd. 6. 6h. 25. 3 Cor, 1, ch. 3. 3 Ge: 2 


21t043- ch. 28. 25 G. 2. 5 36. 26. G. 2. ck 13. & 31.. 28 G. 2. ch. 19. 
bol 29 G. 2. ch. 12. For Puniſhment. of Deſorders in Inns and Ale bonſes, 
TO See 1 Ju. I. ch. 9. 4 Ja. rs 5. 7 Je. 1. > 10. 21 180 1. . 

n ch. 4. 30 G. 2. ch. 24. SIR 


a 2 Inſt, 740. 3. Cottages are eſteemed to be Neſts for idle 7 Thieves, 
+ Back.Com. Stealers of Wood, Sc. and prejudicial to the Faun he Youth. 
; Therefore, 

By 31 El. ch. 7. No one muſt Build er convert a Building 70 2 Cottage 
for Habitation, unleſs be lay to it four Aeres of freehold Land of Inheri- 
tance, to be occupied with it; in Pain to forfeit 10 l. to the King far every 
Erection or en, and 40 8. 4 Month, fo long as he n ag 
fame. 

And no Owner or Occupier of any Cottage ball Ai her Fra Tos, or 
more Families than one, to inhabit therein, in Pain to Jafeit fo. the Lord 
of the Leet 10s. a Montb. N 

Hence we may obferve, that a Cottage (Sex. Gate) i is a le Houle for 

Habitation, without any Land belonging 0 it. 
e Bulſt. co, This Statute does not extend to © Hoſes that are Copyhols. . Jv four 
* 2 Inſt, 737, Acres of Ground holden by Copy, or for Eife or Lives, or for any 
4 Abr. Number of Years, will not be ſufficient to make it a lawful Cottage. 


139. And the four Acres | in nfo, 19 or Fee-tail muſt lie near the; Cottage, 
on 


and be occupied therewith, ſo long as the Cottage ſhall be inhabited. 
. Statute extend to Cottages in Cities, Boroughs, or 
71 Str. 405 Market-Towns *, or to thoſe provided for Labourers in Mines, pp 
5 ries, or for Sea-faring Men, or for a Keeper of Warrener, fo, long as 
they dwell therein; or to Cottages theretofore made, and inhabited by a 
Shepherd or Herdſman, or poor and impotent Perſons ; nor to Cottages 
tolerated by Order of the Juſtices of Aſſize, or of the Peace, And 
Juſtices of the Peace may alſo, with the Conſent of the Lord, order 
Houſes to, be built on the Waſte for the Poor to inhabit, and Place In- 


mates or more Families than one in a Cottage. By 43 El. ch. 2. 


> Rab. _ That Branch of the Statute concerning Inmates *, extendeth to Cot- 


tages only, and to Cottages having four Acres of Ground or more laid to 

them, as well as to others having no Ground at all; as alſo to Inmates 

br Ser, 40g. in Cottages in any City, Borough, or Market Town. [ [W] For crowd- 
2 ing in one Houſe may be very dangerous in Time of Infection. © Cot- 
laſt. 740. tages cannot by this Statute be pulled down; yet the Execution of the. 

| Penalty will work the deſired Effect. 

New erected Cottages within the Memory of Man, though they 3 

four Acres of Ground laid to them, den not to common in the Walen 


of the Lord. 
4Black, Com. . Of Sheets. | | | 
By 9 & 10 W. 3. ch. 7. 7 a make or ſell any Fire-works, 45 s Squibs, 


&. or to permit any Fire-works to be cal} out 7 his Houſe, or Place of 

Habitation, into any ” publick Street, Highway, Road, or Paſſage, or to throw, 
or to be affi Ming in throwing, any Fire-works in or into any Street, Houſe, 
Shop, River, Highway, Road, or Paſſage, is a common Nuſance. 
Any Perſon, who ſhall mak, ſell, give, or utter, any Fire-works, er 
Caſes a or Implements for making the fame, ſhall, upon Conviction, by Con- 


4 | Jelſion, 


eee es. 2 


e 


— 9 . 
— nn — l S 


7 e or > the Oath of 050 „ Min, "hefaee \ a Hate FORD FE Prune; ; 
er. who ſhall-ſuffer any Fire-works. to be thrown from his Houſe, Shop, 
Lodging, or any Place thereunto belonging or adjoining, ſhall forfeit + "BS 
Shillings, to be levied by Diſtreſs and Sale. And. any Perſon who ſoall 
throw or fire any e or aid or affiſt therein, in or into any publick 
Street, Houſe, Shop, River, Highway, Road, or Paſſage, ſhall forfeit 
twenty Shillings, and upon Non-payment immediately on Conviction, ſhall be 
to the Houſe of Correction, to be kept to bard Labour for any Time 


aware 3: one Mew, unleſs he ſhall Jooner pay fuch Each. 58445 


4 


of W Undertakers by publick Subſcriptions, Kc. 
By 6 Geo. T. ch. 18. (commonly called the Bubble Act) All unwar-. See ante; 


. Undertakings by public Subſcripions, Recei pts, Afignments „Trans- 
fers, 72 are deemed FRE cr 


This ; is a summary of oer Criminal Bous or e of the Crown, _ 
an Account of the Puniſhments for Offences, whether Capital or not 
Capital. Tt would be endleſs to mention every ſmall Offence that is 
| aniſhable by a Juſtice of Peace, &c, in a Work of this Kind; and 
i herefore the Reader is referred to I Burn's Juſtice of Peace, the 1 7 
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Oft the Courts 
of Juſtice. 


An Iftirure of rhe oy Bo Kk I. 


Courts. 


of the Courts of Juice, or un ice, of 


CHAP. I 


are of the largeſi Extent, (viz.) The Parliament, The 
Privy Council, The Court of the Lord High Steward; 
T Fog Chancery, The King's Bench, The Common Pleas, 
The Exchequer, The Court of the Conſtable and Mar- 
f Fat The Admiralty, The Court by Commiſſion by Yir- 
tue of 28 H. 8. The Aff es, The Quarter-Seſſions, The 
Sheriff's Turn, The County-Courts, Hundred-Courts, 
Courts-Leet, Courts Baron, Ancient Demeſne Courts, 
The Courts of Coromers, I he Courts of Clerks of the 
Markets, Pie-powder Courts, Of the Courts of the Com 
miſſioners of Sewers, Commiſſioners of Bankrupts, Com- 
miſſioners for Examination of Witneſſes, Foreſt Courts, 


The Eccle 7 iaſtical Courts, or Courts aten 


\ H E furth Objedt of our Laws are the Courts of Juſtice, for 
the Relief of Perſons that are injured, for the Security of 
their Eſtates, and for the Puniſhment, of Crimes, and Offences 
committed by them. I purpoſe to treat of theſe Courts in the 


five following Chapters. The fir/# whereof ſhall deſcribe what is a 


Court, and the ſeveral Kinds of our Courts, which are of the /argeſt 
Extent, that have Power throughout England, and are not confined" to 


one particular County or Precinct. The ſecond ſhall ſet forth the Courts 


that are particular, limited, or exempt Juriſditions. The third ſhall 
ſhew, what Remedies there may be without Suit in Court. The 


fourth ſhall deſcribe in General the Proceedings in civil Cauſes ; and the 


fifth the Fs in Cauſes criminal. 
The 


— | crammed * 
a — * 


—ͤ — — 


a 8 * 8 — Mo . 


ae. ee 


The King may create a Court of Law, and appoint. Judges in Y: Rep. 11, 


it. 

A Court (Curia d Curd) b is a place where the e of the LAW & 1 Inſt, 58.4; 
is judicially adminiſtred! FuriſdiG&on is the Right by which that Power 4 Iaſt. pref. 
is adminiſtred. To uſurp a Jufiſdiftion;” 0 by Colour thereof to. _ Rep. „4. 
impriſon another, is puniſhable. See Mag. Chart. ch. 29.] All the . 
Courts of Judicature are called the King's Courts, as all our Laws are 
called the King's Laws: And theſe Courts are either of Record or not 
of Record. ALA ITT 

A Court of * Record i is that which hath Power to hold Plea e iIaſt. 117. b. 

to the Courſe of the Common Law, of real, perſonal, and mixt Actions, 1 
where the Debt or Damages amount to 405. or above, and of T reſpaſſes 3 Inſt. bp 5 
Vi et Armis; and whoſe Acts and Memorials are in Parchment. The 3 Rep. Pref. 
Rolls being the Memorials of the Judges, are of ſuch mnecntroulable 7 * 1 1 5 
Credit, that they admit of no Averment, Plea, or Proof to the contrary, 574. 
inſomuch that they are to be tried only by themſelves. For other- e Ray, 
wiſe there would be no End of Controverſies. But yet, during the ; Black. Com? 
Term wherein any judicial Act is done, the Roll is alterable in that 24, 330. 
Term, as the Judges ſhall direct. When the Term is paſt, then the 
Record admits no Alteration, Averment, or Proof that it is falſe in any 
Inſtance. | To a Grant by Letters Patent under the Great Seal, you can- 
not plead that there is 10 ſuch Record; but as it is in the Nature of a 
Conveyance, one may deny the Operation of it, and plead Non Conceſſit, 
and prove that the King had nothing in the Thing granted, Sc. If 
the Judges do err, a Writ of Error lieth only from a. Court of Record. 

Theſe Courts of Record are created by Parliament, Letters Patent, or 
Preſcription. 

A Court * not of Revied is eahe, chend it cannot bold Plea | of Debt er Toft. 117 b: 
or Treſpaſs, if the Debt or Damages amount to+40-5. or of Treſpaſſes peg 1185 "= 

Vi et Armis; or where the Proceedings are not according to the Oourſe 312. 
of the Common Law, and where the Acts of Court are not inrolled in * Com. 
Parchment; as in the County-Court, Hundred -Court, Court-Baron, 
Eccleſiaſtical Court. Here the Proceedings may be denied, and tried by 
a Jury; and upon the Judgments of ſuch Courts a Writ of Error. lieth 
not, but a Writ of falſe Judgment, or an Appeal. 

Note, That a Court that is not of Record, cannot impoſe a Fine, or f8 Rep. 38. 
impriſon, 2 To, 1947 
Some Courts may fine hat not impriſon; as the Leet. Some may . 
impriſon but not fine; as the Conſtables at the Petit Seſſions, for an Af⸗ 
fray made in Diſturbance of the Court. Some Courts cannot fine, or 
imptiſon, but amerce ; as the County-Court, Hundred-Court, Court- 
Baron. Some Courts cannot fine, impriſon, or amerce; as the Eccleſi- 
aſtical Courts. But the Courts of Record at Weſtminſter, or elſewhere, 
may fine, impriſon, and amerce, as the Caſe requires. | 
T Some Juriſdictions are Eccleſiaſtical, ſome Temporal, Of theſe: , t 4"Toft.Pref. 
lome be primitive or withaut Commiſſion, ſome derivative and dele - 
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9 N pateſt contra recordum verificare per patriam. 2 Unſt. 380. 
| Recorda ſunt veritatis et vetu Latis vitigia. I Inſt. F 190 „ 
Axpelit reipublice ut fit finis litiu n. 1 Init. 303. b. 6 Rep. 45. 


h poteſtas ef1 ejuſdem ad ano cum primitiva. 2 laſt, 71. Noy' $ Max. 
4. Finch. 11. 


In preſentia majoris ceſſat Potęſtas minoris, 2 Inſt. 26, 166. 4Inſt. 7. 9 Rep. 118. 
gated 
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444 . Toft 7 72 Book IV. 
Nr 50 Connor ; ſome to inquire, hw 8 determine, ſome 
to inquire only; and ſome are [gen by one Law, and ſome by 
another, h 

z Black. Com. In every Court there muſt be a Judge, Plaintiff and Defendant. Ser. | 
25, ho | FOR Counſellors, Regiſters, Attornies, &c. may be Aſſiſtants. 4 


A Tudg e is a Perſon appointed by publick Authority with Ik. 
b 4 laſt. 56. b. dition. b To him it belongs eſpecially to judge what is a reaſonable 


5 og „ Time, Cuſtom, Fine, &c. and not to a Jury. He cannot be excepted 
7 Roll. Ab. againſt or challenged, or regularly have an Action brought againſt him 
578. for what he doth as judge. [But ſee 31 Car. 2. cb. 2. 12. or the 


17% Abr. Habeas Corpus Act.] But he ought not to be Judge in his own Cauſe, 
© 1[oſt;147.2, except in caſe of Neceſſity. He is to be of Counſel with d Priſoners, 
20% a. And in all Caſes the King doth judge by his TO” —— 18 Ed. 3. 
| 1 St. 4. and 20 Ed. 3. ch. 1] 
92, 93. The Plaintiff (Querens, * ATor,) is he that calls the. Defendant to 
58 Rey. Trial. In ſome criminal Cauſes he is called the Informer. The De- 
4.2 Inſt. 178, Fendant (Defendens, Reus) 18 he againſt whom the Action or rege ve 
186, 187. is brought. U 
” ' 1 A Serjeant at Law, (Seewen; al Legen) Serjeant Counter or a Ser- 
422. 563, jeant of the Coif, is the higheſt Degree taken in the Law, as that of a 
8 59/;, Doctor in the Civil or Canon Law. He is the chief Advocate or Pa- 
8 84. tron of Cauſes, and is ſuppoſed to be the moſt experienced in the Law 
2 Lev. 120. and Practice of the Courts. One Court (viz.) The Common Pleas is 
: . ny Ray. ſet apart for Serjeants only to plead ; yet they may alſo plead in other 
- 2 Black. Com. Courts. Theſe are made oy the King' s Writ directed unto them, com- 
8 manding them upon great Penalty to take upon them that Degree by a 
5 de Come certain Day. But if one refuſes, he cannot be fined more than once. 
: They ſhall be impleaded only in the Common Pleas, as ſome ſay; but 
others inſiſt that they may be ſued in any of the Cores at Weſtminſter, 
and that if they are ſued in any Court elſewhere, they may plead their 
Privilege, to be ſued only there. [See their Oath, 2 Inſt. 214.5 Of 
theſe one or more are eſpecially called the King's Serjeants, to plead for | 
him in all Cauſes. [See their Oath, Bid. and 148 Weſt. 1. ch, 29.] 
f 2 Infl. 213, fa Barriſter (heretofore called an Apprentice of the Lau) is a . 
214. 563, ſellor learned in the Law (Counſel being taken for Advice and Direction 
4 Com. in Law) admitted to plead without the Bar, and there to take upon him 
206. the Protection and Defence of his Client. He is admitted to this De- 
ä without Oath. [See Meſt. 1. cb. 29.] It has been queſtioned, whe- 
ther an Action of Debt doth lie for a Counſellor for his Fees againſt the 
Party that retained him. For his Fee is Honorarium quiddam, not mer- 
| Black Com. Cum, as that of an Attorney or Solicitor. Certainly if it is upon a 
28. ' ſpecial Retainer, the Action will lie. A Barriſter who conſtantly at- 
a 2 Ld. Ray. tends the King's Bench, &c. ought to have the Privilege * of being ſued 


5 yy tranſitory Actions in Middleſex. 
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Str, 8 
5. C. = A Regiſter is ne that takes the Minutes and Acts of the Court, and 
1 Black.Com. enters all the Proceedings. He goes under ſeveral Names i in Courts, as 
17. 
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e Aliquis non poteſt ee ie et pars. I Toft, 9 ie eee 
Aliquis non poteſt eſſe judex in ſua propria cauſa. Ibid, 2 Inſt. 10 3. s Rep. I i, 
7 n incumbit onus probandi, 4 _—_ 1 | 
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eth to the Court to be the Clerk” *Miſprifion or Miſtake, may be amended 


9 Fi Proto- Netary, Clerk; Steward. © Any Error that appears e Je 15 
Preignotary. 


at any Time. [See 14 Ed. 3. St. I. ch. 6. 9 H. 5. Se. I. ch. 4. 4 H. Ficch 227, 


6. ch. 3. 8 E. 6. ch. 12 C15. 27 El. ch. 5. 4 Ar. cb. 16. 9 An. 


A 20. I 7. and 5 Geo. 1. ch. 13.] 


An * Attorney at Law is he that at the Requeſt of another ſtands in 
his Stead or Turn, to manage his Cauſe for him; his Warrant (or Proxy) 
implies it. His Duty i is to follow the Advice of the Serjeants and Bar- 
riſters that are retained in the ſame Cauſe, and to carry on the- practical 
Part of it. e An Attorney is either general or ſpecial. A general At- 
torney is he that is appointed by a general Authority, to manage all Af- 


fairs or Suits ; as the Attorney General of the King; who is uſually one; 


of the moſt learned of the Barriſters. He and the Solicitor General are 


made by Letters Patent Quam diu fe bene geſſerint. (Ny. if not during * 


Pleaſure only.] A ſpecral Attorney is he that is employed in one or 


more Cauſes. There are alſo in ſeveral Courts Attorneys at large, and 
Attorneys ſpecial belonging to one Court only, * By the Common Law 


no one could appear by Attorney without the King's Writ or Letters 
Patent; but was forced to follow his Suit in Perſon, by Reaſon whereof 
there were but few Cauſes in our Courts. But ſince ſeveral Statutes have 
provided, that it ſhall be lawful to appoint an Attorney, without any ſuch 
Authority to enable him. One cannot make an Attorney 4 irrevocably ; ; 
for ſuch an Authority is of its own Nature revocable. | 

[See Meſt. 1. cb. 20. Againſt deceitful Practice. 4 H. 4. ch. 18. 3 Ja. 


228. 
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2 Init 213 
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Law, V. A. 
9 
e Fern 
e * 
At one, 
Laſt. 14; 
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f F. N. p 
Ter ns 
the La 

A (torney, 

2 Init. 245 


88 Rep 82. 


1. cb. 7. 2 H. sach. 23. 22 G. 2. ab. 46. For regulating and re- 


ſtraining the Number of Attornies: And 18 H. 6. ch. 9. 32 H. 8. cb. 30. 


18 El. ch. 14. 4 An. cb. 16. Of filing Warrants of Attorney. 


By 3 N. 1. ch. 7. An Attorney, Solicitor, or Servant to any ſhall not be 
allowed an) Fees laid out for Counſel or otherwiſe, unleſs be hath J. ickets 


thereef fi gned by the Hand of them that receive ſuch Fees. 


He ſhall alſo give unto his Client true Bills of all Charges of Suit 
under bis own Hand, Wy be can charge bis Client with the Payment 


7 bereof.- 


[ And. Fg 2 G. 2. ch. 23 * 23. He fhall not commence any Action for 


bis Fees till one Mentb 75 Delivery of his Bi!!, wrote in a legible Hand, 
and in Engliſh, (except Law Terms and Names of Writs ) and i in Words at 


length (except Times and Sums.)] 


V he delays bis. Client's Cauſe for Gain ; or 8 by bis Bill more for © 


Diiſbur ſi ments than he bath laid out, the Client ſhall have his Afton again/t 
him, and recover therein Coſts and treble Damages; and be foal be for e ever 
ofter diſabled from being an Attorney or Solicitor. 

An Attorney ſhall not admit any other to follow a Suit in his Name, mn 
pain that each of them ſhall forfeit 201. to be atvided betwwixt the King and 


the Party grieved. 

[And by 2 G. 2 ch. 23. $12.  Attornies permitting bath not being 
fuorn cute or Solicitors of ſome other Court, to act in their Names, 
(or by 22 G. 2. ch, 46. practiſing as Agents for Perſons not quali ified, 
or permitting Perſons not qualified to act in their Names at any General 
or Nuarter-Sefſions of the Peace, beſides forfeiting 50 |.) ſhall be in- 
capable of acting as Alttornies from thenceforth, and thei ur Admiſſion ſhall be 
void. 

4850 7 8 V. z. cb. 24. Which requires all Practiſers of the Law 
to take the Oaths to the Government (the Form of which, as now al- 
3 tered, 


A Inflitute of the Book IV. 


r —— a 


tered; ſee in 1 G. 1. St. 2. ch. 13.) 2nd! to ſubſcribe the Ne 
under the Penalties and 8 in the Statute of Præmunire of 16 
Rich. 2. ch. 5. which Oaths and Declaration are by 9 G. 2. ch. 26. 
to be taken and made within ſix Months alter nay upon fuch 
Practice. ] 
21 Cro. 425, a An Attorney may be a Solicitor for his Client in other Courts a8 
45505 ; well as in the Court where he is Attorney; ard a Promiſe to pay him 
7% for it is lawful : but in this Caſe he cannot ſue for his Fees without a 
1 Roll. Abr. ſpecial Promiſe; as he may upon a general Retainer in the Court, 
* where he is an allowed Attorney. [But by 2 G. 2. ch. 23. 10. an 
Attorney or Solicitor may practice in other Courts than where admitted, 
in the Name of an Attorney or Solicitor of that Court with his Con- 
b 2 Cro. 520. ſent in Writing] Alſo a r Solicitor of inferior Rank, who ſolicits 
1 Roll. Abr. Cauſes for his Client may take Recompenſe, and take a Promiſe to be 
Fs SES OT repaid what he ſhall lay out. But if he retains an Attorney to proſecute 
a Suit for his Client in the Court where he is allowed, and undertakes 
to pay him his Fees : In this Caſe an Action of Debt lies againſt the - 
Solicitor for the Fees, and Expences diſburſed in the Suit; for the Con- 
tract was made betwixt the Attorney and Solicitor, not in the Name 
of his Client. | 
Ei Vent.299, An Attorney hath a Privilege to ſue And to be wel ouly ! in that | 
Hob. 177. Court at Weſtmin/ier, of which he is admitted But he ſhall not have 
1 this Privilege, after he has left off Pradice, or in an Action brought a- 
342, 533. gainſt himſelf and his Wife, or when he is ſued Jointly with others. If 
2 Str. 1141. an Attorney is Executor or Adminiſtrator, he ſhall not be allowed his 
5 Privilege. He ſhall not be forced to put in ſpecial Bail; for though he 
g is an Attorncy at large, he hath the ſame Privilege with the Clerks of 
the Court; and is ſuppoſed to appear de Die in Diem. 
See the Oaths to be taken by Attornies and Solicitors, ind of their 
Admiſſion, Inrollment, Sc. in the ſeveral Acts for Regulation of Attor- 
nies and Solicitors of 2 Geo. 2. ch. 2 23. 6 Geo, 2. ch. 27. 12 Geo, 2. ch. 
13. and 22 Geo. 2. ch. 46. and fee 12 Geo, 1. ch. 29. 
here are inferior Cfficers likewiſe attendant upon every Court ES | Þ 
the higher Courts at We/{minfter, the Sheriff of every County is ſuppoſed | 
to be preſent, to execute the King's Writs ; and the Ordinary i 1s their Of- 
ficer for Matters Spiritual; as to certify Excommunication. 
e The Courts of Juſtice are open fcur Times in every Year, called Term 
275,40 278, Time ; during which Time the Cauſes are diſpatched. One is called 
| Hilary Term, and begins the 23d of January, and endeth the 12th of 
February following ; this hath four Returns. The ſecond is Easter 
Term, which begins the Wedneſday Fortnight, or ſeventeen Days after 
Ealler Day, and ends the Monday next after Aſcenſion Day, and hath 
five Returns. The third is Trimty Term, beginning the Friday next 
after . Trinity Sunday, ending the Wedneſday Fortnight after, and hath 
four Returns. [See 32 H 8. <>. 21.] The fourth is Micbaelnas 
Term, which 3 on the 6th of November, and ends the 28th 
of November, and hath tour Returns, [See 16 Car. 1. ch. 6. 24 Geo. 
2. eb. 48. 
But Note, That if either the Return Dur or firſt or laſt of the Term 


falls upon the Lord's Day, or 57. fon Baßtiſt, then the Day following 
is taken inſtead of it. 


\ tink.135.2, In all theſe Terms there are Dies non Juridici ith ) The Lord's 
2 Inſt, 264, Day throughout the whole Year ; in Eaſter Term, Aſcenſion Day; in 
15 : | 4 „ e, 


7 — 3 * * * * — — ——— — — 2 — 


CHAP, . "Laws of England. 


Trinity Term, St. Fob Baptiſt, when it falls in that Term; in Hilary 
Term the Day of the Puriſication of the Virgin Mary. | 

The reſt of the Year is call'd the Vacation. 

N. B. The Courts will judicially take Notice of the Beastie and End 
of the Terms, as well moveable as immoveable. 

But the High Court of Parliament, the Privy Council; the Court of the 


2 I. Ray, 
1557. 


Lord High Steward, and ſeveral iberbor Courts, do not obſerve theſe 


Terms, Neither is the High Court of Chancery confined to them. But 


the Courts of the King's Bench, Common Pleas, and Exchequer (the 


higheſt Courts at Common Law) are confined to them. 

The Effoine Day (from Effoine or Exonnte, Excuſe) is regularly the 
firſt Day of the Term, but the fourth Day after is allowed of Favour ; 
tho' every Term is tc be accounted but as one Day to many Purpoſes ; 


and therefore a Flea or Judgment on the laſt Dy of the Term is as 


effectual, as on the firſt Day of Term. 

Hilary and Trinity Terms are I ſuable Terms; becauſe in thoſe Terms 
the T/ues (or Facts to be tried) are joined, and the Records made up, 
that they may be tried at the Afizes ; which reſpectively follow each of 

_ theſe Terms. 


Now there are bel Courts, and ſeveral Sorts of them, whoſe It 


diction extends, or which are diſperſed throughout the Kingdom, (v12.) 
The Parliament, The Privy Council, The Court of the Lord High Stew - 
ard, The Courts of Chancery, King's Bench, Common Pleas, Exch-1 Jer, 
Of the Con/table and Marſhal, The Admiralty, The Court by Comm on 
by Virtue of 28 H. 8. The Aſives, The Quarter dgſions, The Sheriff”s 
Turn, The County-Courts, Hundred- Courts, Courts-Leet, Courts- Baron, 


Ancient Demeſne Courts, The Courts of the Coroners, Clerks of the Mar- 


kets, Pie- Powder Courts, The Courts of Commiſſioners of Sewers, Bank- 
rußts, and for Examination of Witneſſes, The F en The Ec - 
e Courts, or Courts CoreſHan.. 


8 The b 88 (from Parler la ment, to ſpeak the Mind fi incetely) 


is the higheſt, moſt honourable, and moſt abſolute Court of Juſtice, 
conſiſting of the King and the three Eſtates, The Lords Sprritua! (two 
Archbiſhops, and twenty-four Biſhops, who are called by Writ, and fit 
there by Succeſſion in reſpect of their Baronies, Parcel of their Biſhopticks) 
are the f/f Eſtate, The Lords Temporal (Dukes, Marquiſſes, Earls, 
Viſcounts, and Barons, who fit in Parliament in reſpect of their Deſcent 
or Creation) are the ſecond Eftate, Every one of which, being of full 
Age, ought to have a Writ or Summons. The Commons are the third 
. Eſtate, whereof there are Knights of Shires, Citizens of Cities, and Bar- 
geſſes of Boroughs. Theſe are elected to this Office by the People, 
[and a Perſon having an undoubted Right to vote in any ſuch Election, 
whoſe Vote is refuſed by the returning Officer, may have ® an Action 
on the Caſe againſt ſuch Officer] theſe repreſent all the Commons of 
England; every Member, tho' choſe for one particular Place, ſerving for 


Of the Par- 
lament. | 
2 1 Ink 109 b. 
110. a, 

4 Inſt. r, 2. 

: Vent 324,5 
325 

1 B! K. Com. 
ch. | 

Gf bs Parlia- 
ment per to- 
tum. 


22 Ld Ray. 
938. 


the whe Kingdom. They are called to Parliament by Porte of the 


King's Writ of Summons out of Chancery, at leaſt forty Days before the 
Parliament begins. 

The chief Statutes concerning the Ekerion of Knights, Citizen: and 
Burge/jcs to Parliament, are as follow: 

By 23 H. 6. ch. 14. The Sheriff, after the Receipt of the W it, ſhall 


Gelver a Precept pe brs Seal to every —— and Bailiff of Cities Ro 
Bercug bs. 
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Ir Taft of the, Boo I. 


ſhall return ſuch Precept to'the Sheriff by Tndenture betwixt them and the 
_ Sheriff of ſuch Election, and the Sheriſt ſball mate a Return of every ſich 


for every ſuch Offence forfeit five hundred Pounds and after Yudement or 


. 
» "2 we” FRAY 1 4 


Boroughs,” or to the -Bailiff or” Bail ifs, where no May or is, commanding. 
them to. chooſe Members to come. to Parliament; and ſuch Head Officer s 


Writ, and of the Return made by ſuch Head Officers. © Head Officer making 
a falſe. Return ſhall forfeit 40 l. to the Perſon choſen,” that is not returned. 
The Sheriff not making due Return all forfeit 1co J. as by 8 H. 6. ch. 7. 
concerning the Election of Knights of te Shires. - Fan 8 H. 6 cb. is and 
788 M. z. ch. 2 f. Infra. 

By 5 & 6 W. & M. ch. 20. No Officer of the Exciſe, or atboj Prrifin 

concerned therein, ſhall make any Iutereſt, or-diſſuade any from giving a Vete 
for Members of Parliament, under ie Penalty of 1001, one Moiety to the 
Informer, the other to the Pour of the Parifh <ohere ſuch Offence ſhall be 
committed; and upon Conviction on any ſuch Suit, ad 7s to be” . 4 
ever exerciſing any Office of Truſt under the King. | 

By 12 & 13 W. 3. ch. 10. FH 91. Officers of als Colldnidy By 9 An. 

ch. 10. Officers. belonging io the Poſt-Office ; By ꝙ An. ch. 11. Officers 
concerned in the Duties upon Leather; By 10 An. ch. 19. Officers and 
other Per ſons concerned in the Duties upon Soap, Paper, Priped Linens im- 
ported, Hackney-Gharrs, Cards, and Dice, &c. are in I" weer _> rained 
from interfering in Elections under the ſame Penalties. 

By 7 W. 3. ch. 4. No Perſon bereafter to be defied fo Gow in Parkes 1 
ment. for any Place after tbe Teſte of the Writ of Summons to Parliament, 
or ordering of the Writ of Election, or after any Place becomes vacant, fall 
directly or indirectiy before his Election, give, preſent, or allow to any Per- 
ſon, having a Vote, any Money, Entertainment, Gift, Reward; or promiſe, 
or agree to give or allow any Money, &c. to any ſuch Perſon, or to 

any ſuch County, City, Town, or Boraugh in . for being elected, or 
in order to be elected, - n Pena. 9 to ain erg 70 5 as 4 
| Member. 
[And by 2 G. 2. ch. 24. Elefiers of e of Parliament ſhall be- . 
fore they poll at the Election, (if demanded by either of the Candidates, or IB 
any two of the Eleflors) take the Oath 1 Bribery (or being Onakers, I 
Hen) as therein ſet forth, which the preſiding Officer ſhall adminiſter, n 4 
pain of forfeiting fifty Pounds. 7. he Sheriff or returning Officer admit- 
ting any Perſon to poll without taking ſuch Oath, if demanded as aforeſaia, 
to forfeit one bundred Pounds, and the Perſon 2 polling ſhall incur ble like 
Penalt 

2 51 F any Perſon, having or claiming any Right to vote in any ſuch 
Election, ſhall aſe, receive, or take any Money or cther Reward by «way of 
Gift, Loan, or other Deviſe, or agree or contract for any Money, Gift, 

_ Office, Employment, or other Reward, to give bis Vote, or to refuſe or 
forbear to give his Vote, or if any Perſon by bimſelf, or any Perſon em- 
ployed by him, ſhall, by any Gift or Reward, or by any Promiſe, Agreement, 
or Security for any Gift or Reward, corrupt er procure any Perſon fo 
give his Vote, or to forbear to give bis V ote, in any ſuch Election, he ſhail 


Conviction for ſuch Offence, ſhall be for ever diſabled to vote in any Election 
of Members of Parliament, or to hold, exerciſe, or enjoy any Ofjice or 
Franchiſe, as Member of any City, Borough, Town Corporate, or Cirque 


Port, as 4 naturally dead. 


Offend; 


3 
_ 
_. 


Laus of England. 
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Offenders within tavelve Months after Election, and before Conviclion of 


any. fence againſt this Act, diſcovering any other Offender, ſo that be be 
thereon convicted, fhall be indemmiſied. 3 

The Proſecution on this Ad muſt be commenced within two Years after the 
Offence, and be carried on without wilful delay: And by ꝙ G. 2. ch. 38. no 
Perſon ſhall be liable to the Diſabilities and Penalties, unleſs actualy and 


legally arreſted, ſummoned, or otherwiſe ſerved with Proceſs, within two 


| Years after the Offence, unleſs the ſame be prevented by bis abſconding or 
it hdrating out of the Kingdom.] | 


By 7 & 8 W. 3. ch. 7. If any Perſon ſhall make a Return of a Mem- 


ber of Parliament contrary to the laſt Determination in the Houſe of Com- 


mons of the Right of Election for ſuch Place, or ſhall wilfully, fa'fely, and 
maliciouſſy return more Perſons than are required to be choſen by the Writ 


or Precept, the Party grieved ſhall recover double Damages with full Coſts 


of Suit. All Contratts and Securities, given to procure any Return c 
any Member of Parliament, or any Thing relating thereto, are ailjudged 


void. And the Perſon that makes any Contract or Security, or gives aur 
Gift or Reward, to procure ſuch falſe or double Return, fhall forfeit 300 l. 
one Third to the King, another to the Poor of the Place concerned, the 
other to the Informer with Coſts. The Action to be brought within two 
Ts ET 1 


By 7 & 8 W. 3. ch. 25. There ſhall be forty Days between the Teſte 


and Return of the Writ of Summons to every new Parliament; and in caſe 
| of a new Parliament, or upon any Vacancy, the Sheriff ſhall iſſue cut Pre- 
_ cepts to Cities, Boroughs, &c. three Days after the Receipt of the Writ o, 


Election, [See 10 & 11 W. 3. ch. 7. infra.] who are to proceed to E- 
lection in eight Days, having given four Days Notice at lealt of the Day 


appointed for Election. And for Elect on of Knights of the Shire, the 
Sheriff ſhall hold his County-Court at the moſt publick and uſual Place in 
the County, and where the ſame hath moſt uſually been for forty Years pajt, 
and at the next County-Court proceed to Eleftion, unleſs the fame falls out 


to be within fix Days after the Receipt of the Writ, or upon the ſame Day; 
and then ſhall adjourn the ſame Court to ſome convenient Day; giving ten 


Days Notice of the Time and Place of Election (ſuch Adjournment not to 
exceed ſixteen Days, by 18 G. 2. ch. 18. F 10.); and in caſe ſuch Election 


be not determined upon the View, but a Pol! ſhall be required, then he, or in 


his Abſence the Under-Sheriff, ſball appoint a Number of Clerks to take 
the Poll in his Preſence, or in the Preſence of his Under-Sheriff, cr ſuch as 


he ſhall depute. : EN 
Every Clerk ſo appointed ſhall be fworn by the ſaid Sheriff, or Under- 


Sheriff, truly and indifferently to take the Poll, &c. And the Sheriff or 
 Under-Sheriff ſhall appoint Inſpectors of every Clerk to be nominat:d tn 
each Candidate; and every Freebolder ſhall, before he is admitted to poll, if 


required by any of the Candidates (or any other Perſon having a Right 
to vote at ſuch Election, by 10 An, ch. 23.) take the Oath of bis being 
e a &c. [The Form of which, as now altered, fee in 18 C. 2. 
ch. 18, 


Where the County-Court hath uſually been held on a Monday, it ſha! None 


Le held on a Wedneſday. 


The Sheriff, or the Under-Sheriff, ſhall not adjourn the Court to any oth: 
Town or Place without the Conſent of the Candidates, nor by any unneceſſa: 3 
Adjournment in the ſame Plate delay the Ele&ion, but ſhall proceed fron: 
Day to Day: x 5 

| 5 I fivery 
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Every Sheriff or other Officer, to whom the Execution of any Wrif or 
Precept ſhall belong for the Election of Members of Parliament, ſhall forth. 
with deliver to any Perſon that ſi all defire it, paying for writing the ſame, 
a Copy of the Poll taken at ſuch Election. 0 | 
Every ſuch Sheriff or Officer, as aforeſaid, for every wilful Offence con- 
trary to this Act, ſhall forfeit to every Party grieved the Sum of 500 |. 
with full Coſt of Suit, bo | | KF, 
Truſtees or Mortgagees are not capable of voting in the Election of a 
Member of Parliament unleſs they are in actual Poſſeſſion. But the Ceſtuy 
que Truſt or Morigager in Paſſeſſion may vote for the ſame Eſtate. See 9 
An. ch. 5. infra.| Ag _3--a 
Al Conveyances of Lands, Tenements, or Hereditaments, in order to 
multiply Votes ſhall be void; and no more than one Vote ſhall be admitted for 
one and the ſame Houſe or Tenement. [See 10 An. ch. 23. infra] © 
No Perſon under the Age of twenty-one ſhall be admitted to vote, or to be 
elected a Member. | I e e 
By 10 & 11 W. 3. ch. 7. Sheriffs and other Officers muſt make their 
Returns, in caſe of a new Parliament, on or before the Day ſuch Parlia- = 
ment is called to meet, or in caſe of a Vacancy, within fourteen Days after I 
the Election, en Pain of 509 l. The proper Officer of the Cinque Ports, ſhall I 
be allowed fix Days for Delivery of the Precept after the Receipt of the Writ, 
notwithNlanding 7 & 8 W. 3. ch. 25. to the contrarmn. 

By 12 & 13 W. 3. ch. 2. No Perſon born out of the King's Dominions, 
tho naturalized, or made Denizen, except born of Engliſh Parents, (or un- 
teſs naturalized before the Acceſſion of King George the Firſt, by 1 G. 1. St. 
2. ch. 4.) ſhall be Member of either Houſe. , EST 
By 2 An. ch. 4. The Regiſter of Deeds, &c. for the Weſt-Riding of 
the County of York, or bis Deputy, is not capable of being choſen a Member 
Parliament: Nor by 6 An. ch. 35. the Regiſter fer the Eaſt-Riding, or 
his Deputy: Nor by 7 An. ch. 20, the Regiſter for Middleſex, or his 
Deputy, or any Perſon receiving Profit out of the Office: Nor by 8 G. 2. 
ch. 6. the Regiſter, Deputy, or other, &c, for the North-Riding of York- 
ſhire, BREE FOLD RT I ON oe Toe! 

By 11 & 12 W. 3. ch. 2. $150. No Member of Parliament ſhall be 
capable of being a Commiſſioner of the Exciſe or Appeal, or of bolding, in bis 
con Name, or in the Name «of any other, or of executing by himſelf or De- 
puty any Office concerning the Management of the Exciſe. | Ner of the 
Cuſtoms, by 12 & 13 W. 3. ch. 10. 8 89.) OED B 
| By 6 An. ch. 7. No Perſon having new Office or Truſt or Benefit thereof, 
HH erected ſince 2 5th October 1705, or hereafter to be erected, under the. Crown, 
| nor Commiſſioner or Subcommiſſioner of Prizes, Secretary or Receiver of 
Prizes, Comptroller of the Account of the Army, Commiſſioner of Tranſports, 
or of the fick and wounded, Agent for a Regiment, Commiſſioner for Minen 
Licences, Governor or Deputy Governor of a Plantation, Commiſſioner of 
the Navy employed in any of the Out. Ports, nor Perſon having Pen/iont 
from the Crown during Pleaſure, ſhall be capable of being elected Member 
of the Houſe of Commons. And if any Member accepts of any Office of 
Profit from the Crown, his Election ſhall be viid. But ſuch Member ſhall 
be capable of being again elected. ES 3 
By 1 Geo, 1. ch 56. No Perſen having @ Penſion from the Crown for 
any Term or Number of Years, either in his own Name or in Truſt for him, 
is capable of being elected Member of ts houſe of Commons ; and / 10 
| | PT eon, 


CHAP. I. Laws of England. . 


Perſon, who ſhall have ſuch Penſion at the Time of his Election, or, at any. 
Time after, ſhall fit or vote in the Houſe, be ſhall forfeit 20 J. for every Day 
he ſpall fo fis or vote, with full Coſts f Surf, 
[By 15 G. 2. ch. 22. No Commiſſioner of the Revenue in Ireland, or 
Commiſſioner of the Navy or Victualling Offices ; nor any Deputy or Clock in 
any of the ſaid Offices, or in any of the Ofjices following, to wit, b- Office 
of Lord Treaſurer or Commiſſioners of the Treaſury, of the Auditor of the 
Receipt of the Exchequer, of the Tellers, or of the Chancellcr, of the Fix 
chequer ; of the Lord Admiral or Commiſſimers of the Admiralty, cf the 
Paymaſters of the Army, or Navy ; of the Secretaries of State; of the Com- 
miſſioners of Salt, or Stamps, or Appeals, or Wine Licences, cor Hackney 
Coaches, or Hawkers or Pedlars ; nor any Perſon having any Office Civil or 
Military, in Mirorca or Gibraltar, other than Officers having Commiſſions 
in Regiments there only, ſhall be capable of being elected Member 
Tf any ſuch Perſon is returned, ſuch Election and Return ſhall be void, 
and he ſhall forfeit twenty Pounds for every Day he ſhall fit or vote as a 
Member, with full Cyſis, and be thenceforth incapable of taking or enjoying 
any Place of Profit or Honour „„ E 
But this Act ſhall not extend to the Treaſurer or Comptroller cf the 
Navy, the Secretaries of the Treaſury, of the Chancellor of the Excicquer, 
or of the Admiralty, the under Secretaries of State, or the Deputy Paytaſten 
of the Army, or to any Perſon holding any Office for Lite, or jo Tong as be 


all behave well there. 3 1 5 
By g An. ch. c. No Perſon is qualified to be a Knight of the Shire, 
obo hath not an Eſtate in England or Wales of Freehold or Cofybeld jor 
Life at leaſt of Co |. per Annum; nor to repreſent any City, Borough, or 
Cinque=- Port, who hath not 300 l. per Annum to and for bis own Uſs, ci- - 
tber in Law or Equity, clear of all Incumbrances; otherwiſe the Return 
of ſuch Perſom ſhall be void. 5 5 
Proviſo, That the eldeſt Son F a Peer, or of any Perſon qualified to 
ſerve as Knight of the Shire, ſhall not be incapable ; that the Univerſities 
may return Members as formerly; that a Mortgagee, when the Equity of” 
| Redemption is in another, ſhall not be capable, unleſs the Mortgagee ſhall 
bave been in Poſſeſſion ſeven Years before the Blrfion 
Every Candidate, except as aforeſaid, at the Requeſt of another Candi- 
dale, or of two or more Perſons that have a Right to vote, ſhall at the Time 
of the Election, vr before the day fixed in the Writ for the Meeting 
of the Parliament, take an Oath (mentioned in the Statute) of le 
Value of bis Eftate, and where fituate. The Oath ſpall be adminiſired by 
the Sheriff, or Under-Sheriff, or by the Officer who is to take the Poll, en 
make the Return, or by any two or more Juſtices of the Peace. The Can 
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I didate reſuſing lo take ſuch Oath as aforeſaid, his Election and Return ſhall 
be void. 8 


By 33 G. 2. ch. 20. Every Perſon (except the elagſt Son or Their 
apparent of a Peer, or of a Perſon qualified to ſerve as a Knight , the 
Shire, the Members for the two Univerſities, and the Members fer Scotland) 
wo ſhall be Elected a Member of the Houſe of Commons, hall, before 
be votes or fits there, after the Choice of a Speaker, deliver in at the Tad, 
while the Houſe is fitting, an Account ſigned by him of tle Place <ohe: e 
bis Ellate lies, by which be makes out his Qualification, and take and 
ſubſcribe the Oath there mentioned, That he truly, and bona fide he th 
ſuch Eſtate, of ſuch Value, '&c. Any Member preſuming to {it or vtec 
befere he bas delivered ſuch Account, and taken end ſubſcribed ſuch Oath, 
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or not TI qual ified according to 9 An. his Bleion hall he wid, and 

a new Writ bal iſſue. | 

By 10 An. ch. 23. Fraudulent Conveyances. and Eftates made to qualify 
Voters at Elections of Knights of the Shire, fubje&# to an Agreement to re- 
convey or determine the falle Eſtate, ſhall be taken againſt the Granturs 45 

free and abſolute, and be held by the Grantee, diſcharged of all Manner of 

Truft or Condition, and all Securities and Agreements for defeating ſuch 

Eſtate ſhall be vad; and the Perſon making ſuch Conveyance, or who. being 
privy to ſuch Purpoſe, ſhall deviſe or prepare the ſame, and the Perſon voting 

by Colour thereof, ſhall forfeit 40 l. to any Perſon who wall ſue for the ſame 

in any Court at Weſtminſter, 7ogether with full Coſts. 

No Perſon ſhall vote fer Knigbts ef the Shire in Right of Lands or 
Tenements, for which ſuch Perſon ſhall not have received, or have been in- 
titled to receive, the Profits to his own Uſe for one Year before the Election, 
unleſi ſuch Lands, &c. came to him within that Time by Deſcent, Marriage, 

Marriage-Settlement, Deviſe, Preſentation, or Promotion. The Perſon 
voting contrary ſhall, for every Offence, forfeit 401. ene Motety to the Poor 

of the Pariſh, where the Lands are, and the other Maiety to bim * wil ſue 
Jer it in any Court of Record at Weſtminſter. _ 

[And by 13 G. 2. ch. 21. The Proviſions in the above Ad are extended 
70 Ele&tors for ſuch Cities and Towns as are Counties of themſelves, wherein 

| Perſons have a Right to vote in reſpect of Lands, Ti enements, or Heredita- 
ments, of the yearly Value of forty Shillings.\ 

[By 18 G. 2. ch. 18. No /erſon "ball vote in the Eleckion of Knights of 
the Shire in Right of any Meſſuages, Lands or Tenements, which have not 

been charged to the Land-Tax, twelve Calendar Months next before 
fuch Eleckion, except in right of Rents, or Chambers in Inns of Court or 

Chancery, or any Meſſuages or Seats belengin g to any Mees, whi cb. have 

not been uſually charged to the Land-Tax, 

No Perſon ſball vote in ſuch Election without having a Freehold Ellate 
in the County, of the clear yearly Value of forty Shillings, above all Rents and 
| Charges payable thereout, or without having been in the actual Poſſeſſion. or 
Receipt of the Rents and Profits thereof to his own Uſe, above twelve Calen- 

dar Months, unleſs the ſame came to him within the Time aforeſaid, by 

Deſcent, &c. (as in the above At) or ſhall vote in Right of any Freehold 

Eflate granted to him fraudulently on purpoſe to quali ify him, or ſhall vote 

more than once at the ſame Election; upon pain to deere to the Candidate, 
or whom ſuch Vote ſhall not have been given, and who ſhall Art ſue, forty 

Pounds, to be recovered, with full Co %, by Action of Debt, in the Courts at 

Weſtminſter; the Proof i in ſuch Action. Fa lie on the Perſon againſt whon 
brought, unleſs the Fact whereon it is grounded be the having Polled mare 

than once. 

But no publick Tax or Rate ſhall be deemed a cao on a Freehold wk: 
in the Meaning of this A &. 

All Actions, Suits, and Proſecutions, on this Act, are to be commenced 

within nine Calendar Months after the Fatt committed, and the Plaintiff” 
or Informer diſcontinuing, becoming Nonſauit, or baving a Verdict paſs 
again him, ſhall pay the Defendant treble Cofts,] 

[And by 19 G. 2. 2 85 28. The Proviſions in the above Aci are extended 
to Ele&ions for ſuch Cities and Towns as are Counties of themſelves, wherein 
Perſons bave a Right to vote in reſpect of Freehold Lands, Tenements or 
N of the yearly Value of forty Shillings, And 
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. Sheriff of every Lacy or Town, being 4 Coutity of itſelf, ont having a 
Right to elelt by Virtue of the Writ of Summoris, Without any Precept there- 


the: Time and Place of Election, and ſhall proceed to the Election within 


7555 Days exclyor, aſter the Receipt US the N. rat, and "or three- * 
Notice theredf, at alt, excluſme.] ' © 


Court-Roll hall be intitled thereby to vote at the Election of | Knights of the 
Shire ; ſuch- Vote man be void, and the Perſon ſo. voting * Wa fifty 
Pounds. 

[y 2 G. 2. ch. 24. N Peri convicted of wiilful and corrupt Per- 


fury, or Subornation of Perjury, ſhall be capable of voting in any Election 
of any Member of Parliament. 


of Roam of Members to ſerve in Parliament, fer Cities and Bangs 
1 Per ſon as a Freeman, ſhall be admitted to vote at any Hlection of Mem- 
bers for any City, Town, Port, or Borough in England, Wales, and Ber- 
wick upon Tweed, un 75 ſuch Perſon has been admitted to bis Freedom, 
twelve Calendar. Months before the firſt Day of ſuch Election; F any Perſon 


date contrary ro rhe At, be Jen forfeit 100 Jer Ane off ence, NE Apis 
Vote ſhall be void. + 


Sect. 2. Perſons inricled fo their Freedom 'y Pin, Marriage, or Ser- 
vitude excepted. = 

Sect. 3. Penalty of rp the Admiſſ Jon af any Re 500 1. 

Sect. 4. The Books and Papers ef Admi//ion of Freemen to be open 70 In- 


o ok 


reaſonably for writing the ſame ; and the Pooks, &c. to be produced if de- 


manded ; upon the Penalty of 100 l. n Refual by the Mayor, Bail; fr 
Sheriff, Town Clerk, or other Offi-er. .- 


Sect 5. The Penalty may be recovered with fall Cots 7 Suit, 
Sea. 6. Provided the Proſecution be .commenced within a Tar. 
Sea. 7. This Act to be openty. read by the Returning Officer at Rho c- 


In Bleftions: DOR 44 - 
Sea. 8. This 44 nor to extend to 1800 or Norwich. aha; 
Sce 10 Geo. 3. ch. 16. An Act to regulate the Trias of controverted 
Elections, or Returns of Members to ſerve in Parliament. Aſo fee | 11 Geo. 
3. ch. 42. An Acdtito explain and amend the 10 Geo; 3. ch. 16. 


By tle 10 Geo. 3. ch. 41. The Seeker of the Houſe Site gong e 
the Receſs of Parliament, may Mae 


be certified by ru Members, and notified by the Speaker in the London 
Gazette, The Speaker not 10 iſſue his Warrant to the Clerk of the Crown 
to make out a new Writ for the electing a Member in the Room ef any 
Member deceaſed, unleſs the Return of the Writs: by virtue of bich ſuch 
Member deceaſed abas elected, fhall have been brought into the Offce 
of the Clerk rf the Crown, hfteen Days before the End of the Syion of Par- 
lament immodigtely preceding the Death of fuch Member. 

[See 7 Geb. 2. ch. 16. and 16 G. 2. ch. 11. For better regulating E- 
Kckies of Members of the Houſe of Commons for Scotland, 8 Geo. 2. 
ch. 30. for regulating the Quartering of Soldiers during the Time of the 


I L 8 | J. lections 


upon, ſhall forth with, upon Receipt of the Writ, give pubiick Notice of 


[And by 31 G. 2. ch. 14. No Perſon mls belt his Eftate by Copy of 


And by 3 Geo. 3. ch. 15. To prevent occaſional Freemen oa noting 


ſpection, upon Demand of a Candidate, bis Agent, or a-Freeman, upon Pay. 
ment of 1 8. and Copies and Minutes of the Admiſſions to be given, paying 


tions, inimediately after the Al o 2 Gol. 2. again} Bribery and 9 9 5 n 


arrants to the Glerk 7 be Crown 10 
make out Writs'for new, Electious; provided the Deceaſe of a late Memoer 
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| Eletors of Members to ſerve in Parliament; A. 30 Car. 2. Se. 2. 
& 14 F. z. eb. b. and 1 G. 1. St. 2. ch. 14, concerning the Oaths 
ob Allewiatice and Supremaey to be taken, and the Declaration againſt 

Tranſubſtantiation to be ſubſcribed by Peers 10 NEO of ans 

before they fit or vote in the Houſe, Fo | 

> 4 Inſt. 46. The Fees. of Knights of the Shire are Ae Shillings 2 Day, of Citi- 
zens, and Burgeſſes tres Shillings a Day, [See 12 N. 2. ch. 12. 23 H 
6. ch. 10. 6 H. 8. cb. 16. 35 H 8. ch. 111 | 

"At the Return of the Wars the Parliament cannot ie but by the 

2 4 Toft. 6, 7. Royal Preſence of the King, either in Perſon, or by = en eee pe, by 

1 Ld, Ray. Letters Patent or Commiſſion. If the Parliament is prorogued upon 

343. Return of the Writs of Summons, it begins at the End of r Proro- 

ation. 

b:Inft. 110. a. 8 The b Juriſcliction of this Court is ſo tranſceodent, that: it adhere. 

enlarges, diminiſhes, abrogates, repeals, and revives Laws and Statutes 

concerning Matters Eccleſiaſtical, Common, Civil, Criminal, Martial, 
Maritime, Sc. 

And as every Court of juſtice hath Laws and Cuſtoms for its 

Ditection, ſo the High Court of Parliament hath its own proper Laws 

e 4 Tnft. 14, and Cuſtoms, called the © Laws and Cuftoms of Parliament, Inſomuch 

ns: harms Judges ought to give any Opinion of Matters done in Parlia+ 


I Salk, 19. 


214. Ray. ment; becauſe they are not to be decided by the Common Lac. 
938, & <q There « can be no Act of Parliament without the Conſent of the Lords 


J 8 * 387 and Commons, and the Royal Fiat of the King, giving his Conſent per- 


4 luſt. 25. e or by his Letters Patent ſigned by his Hand. [See 33 H. 8. ch. 


21.] But Ads of Parliament may be good without the Confent of the 
Spiritual Lords; that 1 is to 554 if wy refoſe to vote, or voluntarily abſent 
themſelves. EE 


e 414 415 e The Lords and n in Weir refieaive Feuer have Dani af 


f 4 Inſt. 15. Judicature, and ſo have both Houſes together. Every Member hath 
z Ld. Ray. 4 judicial Place, and cannot be a Witneſs. But this ſeems to extend only 
» Ls. Ray. to ſuch Things as paſs in the Houſe.] The Lords have one that pre- 
15. des in common Affairs; [either the Lord Chancellor, or Lord Keeper 
. of the Great Seal for the Time being, or, in his Abſence, the Lord 
Chief juſtice of the King's Bench, or ſome Peer appointed by the 
Houſe] and the Commons bare their Sp peaker, choſen by the Houſe, but 
e 4 Toft, 11, to be approved- -of by the King. Ther Commons have often ? impeach- 
23, 1. ed ſeveral Perſons before the Houſe of Lords, and have proſecuted them 
do Judgment. For the Commons coming from all Wart are the OMA 
Ju viſitors. [See 12 & 13\W. 3. cb. 2. J 


| b2Tofi, 536. The Houſe of Lords is a! diftinf Court for many Purpoſes. They | 


02 21, 22, Way try Cauſes of Life and. Death, upon an Impeachment of the Com- 


Finch 233. Mons, or where a Peer is Defendant} take a Recognizance; and before 
Id. Ray, the Lords in the Upper Houſe, the Proceedings, in Chancery, or the 


2 Equity Side of the Exchequer, upon an Appeal from thoſe Courts, or 
upon Writs of Error to reverſe. Judgments by Original in the King's 
| Bench, or Judgments in the Exchequer Chamber, Errors in ſuch Judg- 

ments may be examined. All their Decrees are as Judgments, and if they 
err; the Parliament only hath Power to reverſe their Judgments. 

12 Inſt. 536. ( BE Houſe of Commons 1s alſo a diſtinct Court for ſeveral Purpoſes, vig. 

AInſt. 23, 28. to exa mine Elections, to expel their own Members, to commit them or 

: * Ray. others to Priſon for any Contempt of the Houſe. The Book by ”=_ 

1105 4 WY Cler 


* 


— 


ws =. | 


Gar i) Law fag os 


Clerk af che e Commons iv Record +, G Laue bees 1 ea ;* Hob, 1 10. 
16. 788 . z ch. 7. ! 8 188 7.0 ie 
A Lord being — may PR another Lad his Proxy, but = of . 3 
the Houſe of Commons cannot make his Proxy. 30-01 2 gnngehdg: 11882 
A Member of Parliament ſhall have Privilege of Parli ment, not EY 4 Inſt, 24, 
for himſeif and his Servants, to be free from Arreſts, Sulhperna 6, Cita- 25+ 
tions, Cc. but for his Horſes and Goods, to be free from Diſtreſſes. 
Privilege of Parliament doth generally hold, except in Treaſon, elony, 
and Breach of the Peace. * And this Privilege to be free from Arreſts a Comy. 444. 
is claimed by the Commons to be for forty Days, both before and after 2 Ser. 44 
the Seſſions, eundo & redeunds, but the Time has. never. been expreſſly i 
determined, Domever there muſt be a reaſonable, Time, Even aer Pl 
Diſſolution. 
[See 12 & 13. 1 and 11 G. 2. cb. 24. under Title ary in ch. 
4. pot... See alſo 5 H. 4. ch. 6. 11H. 6. cb. 11. and ante. 
> The paſſing of any Bill, or the giving any Jadgment i in Parliament, b 4 Lat. 27. 
doth not make a Seſſion; but the Seſſion doth continue, 'till it is proregued 
or diſſolved.» Every Seſſion of Parliament is in Law a. ſeveral Parlia- 
ment. By Prorogation i in open Court, there is a Seſſion, and then ſuch 
Bills as. paſſed in either Houſe, or in both Houſes, and had not the 
Royal Aſſent to them, muſt, fall. But may be brought i 3 again at the 
aa Seſſion, If the Parliament is only adjaurned, that does not make 
a Seſſion, but all things continue in the ſame, State as they were in 
before the Adjournment. This is the Difference between Prorogation 
and Adjournment. «© The. Houſe of Commons. is not prorogued or 4 Taft, 26. 
3 by the Prorogation or Adjournment of the Lords Houſe. For, 
as hath been ſaid, it is a diſtinct Court for ſome Purpoſes; and therefore 
it may prorogue or adjourn itſelf. [But now aan Ajournment by the 1d. Rey. 
King of the Parliament is called a Prarogation, and when either Houſe 343. 
adjourns itſelf, it is not called a Prorogaſion but an Adjournment, and has 
no Relation to the other Honſe; nor has it the ſame: Effect of putting an 
End to the Seſſion as a Prorogation of the Flament by. the King has, 
which is never now called an Adjournment ES 
When the Parliament is d:Jo/ved withqut any Ad or Judgment paſſed; 
it is no Seſſion, but a Convention. The. King anly can ARfalre. the «Tok. 116 2 
ne in Tee or 75 Repreſentation. 1085 
5 An. ch. 8 An Ae þ or an Union of the ia, Kingdoms of ] Eng land 
W Scotland, beg. is to be but one Pa ar liameut Jer Great Britain. 1 oa 
By 6. An. ch. 7. The Parliament Foal not be diſſolved by the Death of 
a King or Queen; but, if then fitting, ſball immediately AS to af, and 
if then ſeparated. by. ee, or . Prorogation, ſhall immediately After 
fuch Denſe, condene and fit, or if no Parliament then in Being, that bath 
ſat, then: the laſt preceding. Parliament Shall 4mmediately convene and fit, 
and in all the faid Caſes, the, Parliament ſhall continue to at for fix Months 
after ſuch Demiſe, wunle/s./ 1 5 ꝓrorague or diffetved by the Succeſſor. 
{ By 30 G. 2. ch. 25. 46 eg 77 the Parliament i 25 ſeparated by an Ad- 
Journment or Prorogation, which will not expire in fourteen Days; the | 
King may in caſe of an actual Invaſion, or imminent Danger thereef, or in 
caſe of a Rebellion, Hue a a Proclamation for their Meetin „giving fourteen 
Days Notice of the Day. appointed, and the. Pari. ament ſball according; 
meet on that. Day, as. 57 if . n ee or Tee to that Day 


1 


By 


— 


An Tapmate of 1 the Book IV. 


Of the Privy 
Council, 


3 
1 Black, Com. 
229, 


b 4 Inſt. 55. 
3 Black, Com. 


e 4 Inſt. 55. 
2 Black. Com. 


347, 


2 Inſt. 554, 


55 5, 556. 
8 Rep. 18, 19. 


e 2 Inſt. 17. 
| 11 Rep. 925 
1 Roll, Abr. 
. 


=: Black.Com. 


338. 


42.2 Inſt 555 


4 Init, 115. 
116. 
2 Rep. 17. 

L Rep. 18, 2 
11 Rep. 92 
2 Roll. Abr. 

183. 
2 Ze ante. 


By6&7 W. & M. ch. 2. A Parliament 40, be Bol one in 1571 


Years, at furtheſt, and ſhall not ba ve Continiiance longer than three 
Den 8 


for ſeven Years, and no longer. 


So much of the Parliament, as it 18 the higheſt and moſt honourable 
Court of Jener, 


Ty 


II. The Privy Council i is a moſt nöble aſfewb y of the King and 


Privy Counſellors in the King's Court or Palace, for Matters of State. 
The King chuſes his Counſellors; and by Force of an Oath they are 
made Privy Counſellors, without Patent or Grant, and are to continue 
ſo duripg the King's Pleaſure. They are to adviſt the King for the 
publick Good with Relation to affairs at Home and Abroad. | There are 
ſome here that bear the higheſt Offices. As | 

1. There is a Lord b Prefident of this Council; Whos" Offfte is 
granted by Letters Patent under the Great Seal Di ante Beneplacito. 
He makes a _ to the King of the Buſineſs at the Council 
Table | 


2. There is alſo a 25 , Privy Seal, who fits in Council next to the 


Lord Preſident, and takes a particular” Oath as Lord Privy Seal. He 


mult not put his Seal to any Grant without good Warrant, nor with 
Warrant, if it is againſt Law or inconvenient, but TTY firſt ac: 
quaint the King with it. Tue Privy Seal is a Seal that the King ufeth 
in Grants that are to paſs the Great Seal. 
Signet, then the Privy Seal, and then the Great Seal. 
ch. 11. How the King's Grants, Writings, Leaſes, ſhall 
Seals, (viz.) the Privy Signet, the Privy Seal, atid the Great Seal ; and 
the Duties of the Clerk of "the Privy Signet and Privy Seal, and what 
Fees ſhall be paid, and where none at all, Se. and many Articles con- 
cerning the paſſing of the King's Grants, &c,] 
granted under the Privy Seal, but under the Great Seal. 


[See 27 H. 8. 


—_— is ſufficient, becauſe it concerns but a Chattel in Poſſefſion. And 


the Privy Seal is ſometimes ufed in Things of leſs Conſequence, that 
as to cancel a Recognizance made to the 


never paſs the Great Seal; 


King, to diſcharge a Debt. But no Writs ſhall paſs under the Privy 


Seal, which touch the Common Law. [See 28 Ed. . 6. 1I NI. 
"Sz ch. 10.] 12 EN 
The Serriher ien of State are alſo of the Privy Council, The 


every Day attend upon the King, and receive and diſpateh Petitions 
of the Subjects at Home, and are employed about foreign Affairs. 


Principal Secretary of State hath the Cuſtody of the Privy Signet, be- 
cauſe the King's private Letters are ſigned with it. There are four 
C:erks of the Privy. Signet Office, who write out ſuch Grants, Letters Pa- 
tent, as paſs by Bill ſigned, or Bill ſuperſcribed by the Sign Manual, or 
under the Hand of the King; which being tranſcribed and ſealed" with 
the Signet is a Warrant to the Privy Seal, as the Privy Seal is a Wartant 
to the Great Seal. The Law takes Notice of the Sign Manual“, and in 
a more particular Manner of the Privy Signet. For a Ne Excat Regno 
may by Commandment be under the Privy Signet or the Privy Seal, as well 


as by the King's Writ under the Great IO] and the Subjects ought to 


3 bey 


By 1 Geo. 1. St. 2. ch. 38. The Continuance of a Parliahint' ' may 17 


For firſt they paſs the Priuy 


paſs the three 


e No Protection can be 


But a War- 
rant of the King under the Privy Seal to iſſue out Money out of his Cof- 
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obey, it. But a Warrant under the Privy Signet is not ſufficient to iſſue 
out any Treaſure, or to diſcharge a Debt; much leſs an Order by Word 
of Mouth. For it ought to be under the Great Seal, or at leaſt under 
ther e e a eee ao 

The Paper-Office belongs to the Secretaries of State, where all Paper- 
Writings that paſs the Secretaries, are tranſmitted and kept. 

A Secretary of State hath Power to cammit Criminals for Treaſon to «1 S. 3. 
ſafe Cuſtody, as Conſervaters of the Peace, or as . Juſtices of the Peace bop Rey. 


all over England, or at leaſt by immemorial Uſage. 

It is in the Power of the Privy Council, as a Court, to inquire into Þ bid. 
all Crimes againſt the Government, and to commit the Criminals in order 
to their Trial in ſome of the other Courts. Any one or two of the _ 
Privy Council may lawfully do it. Bot they take Cognizance of no « 3 Infe. 182, 
* private Matters, that may be determined in other Courts: Yet for MM 
Controverſies ariſing in Point of Law amongſt the King's Subjects in the * 
Iſles of Jerſey and Guernſey, and the N abroad, the King and 
his Privy Council are the proper Judges, without Appel. 

The King, by the Adyice of his Privy Council, doth publiſh Procla- 
nations binding to the Subject, if they are not againſt Common or Sta- 
tute Law, or introductory of anew, Lac. 
By 16 Car. 1. ch, 10. It is declared, That neither the King nor the 
Privy Council, have Authority by Engliſh Bill, Petition, Articles, Libel, 
or any other arbitrary May, to. examine an draw inte Queſtion, or. jo deter- 
vine o A ee e en Gone , Che 
telt of any Subject of this Rng din. 
By 12 & 13 W. 3. ch. 2. No Perſon born out f the King's Dominions, 


* 


2 


though naturalized er made deni gen, except born of Engliſh Parents, (or 
naturalized before the Acceſſion of George the Firſt, by 1 G. 1. St. 2. ch. 4.) 
_ ſhall he of the Prous Cannalh, nt ns gent oo Ie eas 
Zy 6 An. ch, 6. There is fo be but que Privy Council for the Kingdom 
Zy 6 Ang, ch. 2. The Privy, Council all continue. and adi for ſix 
Months after the Demiſe of the King; unleſs ſooner diſcharged Ey bis 
l [See 3 H. 7. ch. 14. Of Felony in conſpiring to deſtroy the King or 

his Counſellors; and 9 An. cb. 16. Of ;Felony to attempt to kill, Sc. 
- Ns rn ante; and for their Precedency and Place, See 31 H. 


% 1 N 


14 14 


At every Coronation he hath a Commifſion alſo under the Great Seal, 
to hear and determine the Claims of Grand Searjeanty, and other ho- 
nourable Services, to be done for the Solemnization thereof. For which 
Purpoſe he holds a Court ſome Time before the Coronation. But to return. 

When a Peer has committed Treaſen, Felony, or Miſpriſion of Trea- 
ſon or Felony, the * Inditment is to be found' by F recholders before 3 laſt. 28. 
Commiſſioners of Oyer and Terminer, or in the King's Bench, if the Of- 9 Rep 1:8 
fence was committed in the * the King's Bench ſits, tho' 

| | A 5 the 


33 As Toftitute of The _ Book IV. 


b 2 Inſt, 49. the Trial may be i in any County. And' if he hath a b Pardo, he may 
E it there before the Jadges of that Court, who have Power to apy 
But he cannot confeſs the Indictment, or plead Not guilty there. 
This muſt be done before the Lord High Steward, when, the Iadietment ] 
is removed” by Certiorari out of Chancery before him. 425 | 
This Trial is given by Magna Charta, ch, 29. N 
For the Method of trying a Peer per Pares before the Lord n 
Steward, See 3 Inst. 27, 28, 29. and lee of Trial, ch. 5. ll. N bog 


3-24 © 


75 


60 „ IV. The Hig h. Court” of Chancery, The King's Bee The Alpin 
of Chancery. Pleas, and the Cour of Eurbeguer, Have been the King's 8 Courts 2 Time 


8 
1 


ES . 7625 out Of Mind. IO n x, 11 1 © 2 7 O1 | 
851, 552, ö * 1 
37% „„ the Chancery ( Caneillaris) are two Curt. One beer, where! | 


3Black, Com. the Proceedings ate according to the Laws and tatutes of wr Realm 


45, $5, 49: I another " extraprdingty,” beiße a Court e cit Har n cath 11 85 
583. e o 4) bk. 9 5 | 

| * The. ordinary. or legal Court: is a Court & Recor, oj I cofam 
Of che Chan- Done Regè in enters, on the Petty-Bag Side ide. ved H oa. 
cery,$15,16. © The Lord Chancellor ( Canc#llandd! from his Poel to cancel Let- 
18 inſt. 84. ters Patent, being the bigheſt Point of his 1 or De” "Keefer; 


4 laſt, 82. is the Judge of this Court of Common Law. | 2 
ws He hath theſe Offers under him, (viz. twelve Maſtors of Chan- 
whereof the Maher” of the Rolls is the Chief) the Cle of tlie 
ont the Cel of the Hampe 134 the Scaler, the Chaſe· Mr, the Comp. 
roller of the Chancery, twenty-fi 2 Curſitors (incorporated by Queen BH. 3 
Zabeth) for making out Writs o Courſe, or formed Writs, according to the = 
Regiſter of Writs; a Book of great Antiquity and Authority The Clerk 
of 55 Preſentations, the Clerk of the Faculties, See 25 H. S. ch. 2 1.0 the 
Clerk Examiner of Letters Patent, the Clerks of the Peli. Bag, (i in whoſe 
Office the Proceedings of this Court are filed and ke ept) the fix. Attormies, 
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£4Tnſe.790, This Court bath? Juriſdiction to hold Plea by - Scire Fucids for Re: E 
þ | 80,81,85. peal of the King's": Letters Patent, at the ſuit of a former Patentee, 2 
if | 1 Danv. Abr. BY 
= 576. when they are granted to ſeveral Perſons for one and the ſame Thing. 3 
| Eo 1 Str. 146. But when they are againſt Law, or granted upon a falſe Suggeſtion, he I 
| | y * King may have a Scire Factas, to repeal his own Grant. by Letters Pa- I 


tent. See 18 H. 6. cb. 1. 3 & 4 Ed. 6. th. 4. 13 El. cb. 6.] Here 

alſd it may hold Plea of Petitions, Monſtraus de Droit, (i. e.) fot a Sub- 

ject to be reſtored unto Lands, which he ſhews to be his Right. See 

4 Rep. 5+ 34 Ed. 3. cb. 14. 36 Ed. 3. cb. 13. Traverſes of Offices, (1. e.) to 
+» prove that an Inquiſition taken of Lands or Goods is defective and wrong. 
1 e may be alſo a Scare Facias upon Recognizances in this Court, 
i Isee 23. H. 8. ch. 6. Execution upon a Statute-Staple; but the Execution 
| upon a Statute-Merchant is retornable in the King's Bench or Common 
N Pleas. And this Court may hold Plea of all perſonal Actions by or 
"HA any Officer of this Court, and, by Ras of 1 Parliament, of ſeveral 

Offences and Cauſes. 5 

The Proceſs is under the Great Seal, dd i in Latin, according to the 

Common Law, [lt is now in Engliſh, as are all other Law-Proceed- 

ings, by 4 Geo: 2. ch. 26:] But when the Parties come to iſſue, this 

Court cannot try the Cauſe by a Jury, but the Record is to be de- 

livered by the Lord Chancellor into the King's Bench, to be tried 

+: Saund, 27. there; and after Trial it is to be remanded: into Chancery a, that the 
anal BP Judgment may be given there according to the Rules of Law, [N J.] But 
e if there is a Demurrer in Law, it alt be argued and adjudged in this 
Court. 


22 — * r n * We ns ate 


en. „„ — — 


CHAP. 1. aur of England. | — 9 


0. 2 n < Wann 


* 


Court. Upon a Judgment giver; 1 in this Court” a Writ of Error > doth Vern. 131. 
lie returnable into the King's Bench: <3 RE \ by A +84 . 
„This Court is ſaid to be Oeina Tuftitice, out nok which all cles p 4144 90 ” 
Writs, all Commiſſions" of charitable Uſes, Bankrupts, iSewers, Idiots, 
Lunaticks, &c. that paſs" under the Great Seal; do go forth 2: And 
for theſe Ends this Court is always open. & 80 one from hence may «, 1:8. 81. 
have an Habeas Corpus or Prohibition, in the Vacation; which iſſue 
out of the other Courts only 1 in the Term- Time. It is ſaid; no Motion. 
can be made on the Petty-bag Side in the Vacation. Here alſo a Sub- 


pena may be had to force Witneſſes to 6.4 300 in other Courts when oy 
have no Power to call them. [WV 1 £7 | 


et Was 522. 


2. The extraordingry Court is a Court if Eat and proceeds by 8 
the Rules of Equity and Conſcience. This Equity conſiſts in abating 82, 84. 1 
the Rigour of the Common Law; for it rather confiders the Intention 
than the Words of the Law) and exerting Power, in Caſes wherein the 
Subject is without Remedy in the Courts of Common Law. 5 
5: A:Commiſhon or Letters Patent, without an Act of Parliament, can- g'4 Inft. 8 
not raiſe a Court Of. . "ROE 'A Core of W _ be held 7 45 3 


Preſcription. I 1 58 13. 


— 


n | 3 e 1 
5 be Offcers's are e theſe that follow, be) | Fil 164. 


. The Lord Chantdtbr of Lord Keeper, the chief R Judge i in oaks extra- 4 Inſt. 84. 
ordinary Court of Equity, as well as in the ordinary Court of Com- FH Black. Com, 
mon Law, He is not made by Letters Patent, but by the Delivery of 8 8 75 67. 
the Great Seal to him, and by taking an Oath * to ſerve the King and « , Inſt. 88. 
his People faithfully in the Office of Lord Chancellor. This Great 12 Inſt. 52, 
Seal is ſaid to be Clavis Regnui; under which are paſſed Commiſſions, 554,55 5.5 56. 
Charters, Letters Patent, Writs, as hath been ſaid. * By the Common . 
Law no Grant of any Land by the agen is cet av or pleadable, but 2 Roll. Abr. 
under this Great Seal. 5 
2 When an Act of Parliament doth 4athories" the Lord Chancellor, « , tac. 167, 
or Lord Keeper, to grant any Commiſſion under the Great Seal, he Cromp Ju 


may grant the ſame without further e becauſe the Kinga is Party mx» 


* 


to ther: ns eie 
The Lord Chancellor or Lord Ketper! is to viſit all Hoſpitals and free 
"Chih of the King's Foundation. And it is his Privilege, to preſent 
to all the King's Benefices of or under twenty Pounds in the King's 
Books, where the King is Patron in Right of his Crown; but not if the 
King bath them by a collateral Title, as by Lapſe: For then the Sag See ante. 
himſelf ſhall preſent. See 22 Ed. 4. ch. 18.] a 
By 5 El. ch. 18. The Authority, Preheminence, ant e of the 
Lord Keeper of the Great Seal,” and of the Lord Chancethr, are ae fo 
be the fame to all Intents and Purpoſes. © 
By 1 W.& M. Seſſ. 1. ch. 21. Commiſſioners 70 be appointed # fo exe- 
cute the Office of Lord Chance'lor, or Lord Keeper, may uſe and exerciſe like 
Juriſdiction, and have the like Privileges and Advantages, which the Lord 
Chancellor or Lord Keeper of Right ought to uſe, or have, as belonging ts 
_ their Offices or otherwiſe; and Jn take Place after the digs 8985 Speaker 


of the Houſe of Commons. 
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i Nunguam decurritur ad SETTER ſed ubi deficit ordinarium, 4 Inſt. 84. 
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tory Proceedings; fo as ſuch one in the Abſence of the ot bers ſhall nut make any 


Decree, or put the Great Seal to any Thing whereunto the whole Broad Sea! 


ought to be affixed, unleſi there be tau Commiſſioners preſent. | | , 

a 4 oſt. 84, a The Lord Chancellor (or Lord Keeper) in caſe of Sickneſs, or ex- 

55, 213. traordinary Buſineſs, may call ſome of the Judges to affiſt him. Bat he 
cannot make a Deputy. | e 

He hath twelve Maſters under him; whereof the Maſter of the Rolls is 

© Inſt 07. the Chief, as before obſerved. * The Maſter of the Rolls in his Abſence. 

Crompt. Jur. Goth make Orders and Decrees. © This Office is granted by the King for 

m = 95. Life. [See his Oath, 18 Ed 3. ch. 16.] The judicial Authority of the 

Maſter of the Rolls is confirmed by 3 Geo. 2. ch. 30. [And ſee 23 G. 


3 2. ch. 25. as to the Increaſe of his Salary.) 3 
42 Inſt. 407 4 The Maſters in Chancery are Aſſiſtants to the Lord Chancellor or 


4 Inſt. 32. 


3 Black.Com. Lord Keeper, or to the Maſter of the Rolls, and fit with them; to 


442. whom References touching Accounts, Matters of Practice, &c. are made; 
upon which they make a Report, They take Afidavits (or Oaths in 
Writing) made before them, Acknowledgment of Deeds and Recogni- 


zances. [See their Oath 18 Ed. 3. ch. 16. And 13 Car. 2. (not printed) 


concerning the Offce of the Maſters in Chancery. 


[See 12 Geo. 1. ch. 32. which erects the Office of Accountant- General.] 


here are alſo in this Court feveral other Officers. As, 


The Regiſter; who hath many Regiſters under him to ſit in Court, 


and to draw up the Orders and Decrees. Tn his Office are filed all Re- 
Forts from the Maſters upon References, and all Exceptions taken to any 
of the ſaid Reports. „„ I CE RITTER 


The Six Clerks ; in whoſe Office all Proceedings upon Bill and Anſwer, 


to the Decree, and aſter, are tranſacted and filed. The Office of a Six 


Clerk is in the Gift of the Maſter of the Rolls. [See 14 H. 8. ch. 8. 


Here are alſo the Maſters of the Subpæna Office, the Clerk of the A 7 
fidavite, where you ble ſuch ¶ idavits as are uſed in Court; the Exa- 
ni ners, who take the Depoſitions of Witneſſes, and make out Copies of 
the Depoſitions ; the Clerks of the [Chapel of the] Rolls, who fit con- 

ſtantly in the Rolls, to ſearch for Inrollments of Patents and Deeds, the 


Rolls whereof are kept there, and to make out Copies thereof. The 
Uſrer of the Court. The Serjcant at Arms, who carrieth the Mace be- 
fore the Lord Chancellor, or Lord Keeper, and by whom, or his Sub- 
ſtitutes, Perſons ſtanding in Contempt of the Court are taken into Cuſtody. 
The Warden of the Fleet, who receives ſuch Priſoners 

by the Court. The Clerk of the Appeals. [See 25 H. 8. ch. 19.] 


2. The Juriſdiction and Power of this Court of Equity is of vaſt Ex- 


{4 lac. 34. tent, tho' no Court of ®* Record. Almoſt all Cauſes of Weight and 


Crompt- Ju. Moment, firſt or laſt, have their Determination here. In this Court the 
1 Roll. Abr. Lord Chancellor himſelf may ſue, But he cannot make a Decree in his 


8 own Cauſe, Here Relief is often given for or againſt an Infant, not- 
* 4 init. 213. 


| ane, Abt. Withſtanding his Minority; for or againſt a Married Woman, notwith- 
-2). _ ſtanding her Coverture. In ſome Caſes ſhe may ſue her Huſband, as 
i Fq. Ab. 64. for Alimony or Maintenance, when they are parted, She may ſue 

without her Huſband, when he js beyond Sea, Q. [or where ſhe has 

Wms. 38. 4 ſeparate Eſtate.] Alſo in ſuch Caſe ſhe may be compelled to anſwer 
without her Huſband. Here Executors may ſue one another, or one 


Exccutor alone without the Reſt may be ſued. But he ſhall be charged 
for no more than he has received, _ 


= 


One Commiſſioner may hear Motions, and give Orders touching interlicu- 


„as are committed | 


All 


r 
—_. 


= 
= 
_ 


"= 
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alt Frauds and Dioceits for which "4 is no Remedy at t Common: Welt Symb, 
Law; all Accidents, as to relieve Obligors, or Mortgagors againſt Pe- 1 g 
nalties and Forfeitures upon Statutes, Bonds, and Mortgages, where the lat. $4 
Intention was to pay the Debt or Duty, but ſome extraordinary Matter! Davy. Ar 
happened to diſable the Debtor; ; and all Breaches of Truj/? and Confi- }. 57555 
dence, not executed by 27 H. 5. ch. 10. concerning Uſes, are properly 753, 7 
cognizable here, and are Las by all Parties to be under its Juriſ- 1275 63, 
diction. Alſo this Court will afford Relief, when unteaſonable e Engage- c. 
meats have been made, or Engagements without Conſideration; where 1 Str. 4.45.) 
a Charge lies upon one Man alone at Common Law, to make others . 
contribute to the Charge; it will compel Men to perform their Agree- 8 
ments; reduce the Gen eral C *n{toms of a Manor to a Certainty ; relieve 
2 Copynolder againſt the ill Uluge of che Lord; aſcertain Fincs af Copy- 
jolders; [corre an ertroncous Judgment given upon Petition in the 
Lord's Court“; 1 for a Liberty of Common, or Fiſhing; for Re- 
covery of Mone or Land given to charitable Uſes, and milemployed ; 
diſtinzuiſh a Man > Land co 3 with others; decree that one hall 
have the Tuition oi a Child © ke Executors and others give Security * 1Wms,704, 
and Intereſt for 2M LONEY hat is 85 "lie long in their Hands; order the 
Performance oi a Will, eſpecially if it concerns Lands; confirm a Title 
to Land, tho' one Þ ith loſt bis Writings by which he ſhould make out 
his Title; make Conveyances, defective thro' Fraud or Miſtake e, good 
ect; enforce the Inrollment of a Deed, if there is need for it; 
len to come to an Account with each . decree for Things | 
in "Aa In upon Alignment to an Aſſigaee upon Conſideration. In chen, t. Jur. 
ach like Caſes the Court may, without any Regard to Form or Mit. 42. b. 


58 ecre 1 Roll. Abr. 
Pleiding, procccd to a Decree according to Equity and good Con- = r 


2 


1 Was. 30. 


in = BY except it 15 for a . Se. 
hit Court alto will reſtrain other Courts, that exceed their Jarre 
diction, an remove the Suit to itſelf by ee 
But L et it be obſerved, That in all Caſes where the Plaintiff path his 
Rowedy at Common 3 he ought not to be relieved here. Nor will 
this Court give Relief, w. ere the Subſtance of the Suit tends to the O- 
verthrovw 4 an Act of Parliament made for the Publick Peace, or to 
the Overtbhrow of any Fundamental Point of Common Law, or take 
from other Coucts their peculiar Juriſdiction; though Judgments and Sen- 
tences in other Courts m ay be examined in Equity; (and in ſome Caſes, Eg Abr. 


a {i 

this Court may have a concurrent Juriſdiction. * [See 4 H. 4. cb. 23. £15 ; 
and u 15 'n that Statute, Dy. & ud. 1007 7)VCVVVòVC Taba ry 
aud z Ini, 11 „ 123, 124. 4 04, 8 1 97. Ang ſee more at 


large Crompr, Cir. l it. Chancery, and 222 s IraQuce in Chancery, for 
the Ja: 1101 3 and Power oi the Court of Chancery. And ſee of P e- 


* 
47177 1 fv 7 Þ 
.I 3 25 N ch. I * al: C. Y 


3 

3. The 17/159 of, 7 Preceding in this Court, is, Firſt, To file a Pall of wen's scmb. 
Complaint bree 4 Ann. ch. 16. 822. for ſome Fraud, Force, or Fo: Gd. 297 Ke. 
Jary done, pray Relief. And if the Bill is to quiet the Poſſeſſion of 
* 
4 


ande, O7 0 tay ; Waſte Or to ſtay J Proceedings at Law, an Liijuluction 15 
| aily 11 erein DIGYE 
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 : One Commiſ/toner tnay beat Mot ions, and gi ve Orders touching interlecu- 
tory Proceedings; ſo as ſuch one in the Abſente of the ot bers ſhall nut make any 
Diecres, or put the Great Seal io an) Thing whereunto the whole Broad Seal 
| ought ch be affixed, unleſi there be tus Commiſſioners preſent. 


4 
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*4 Inſt. 4 2 The Lord Chancellor (or Lord Keeper) in caſe of Sicknieſs, r ex- 
55, 23. traordinary Buſineſs, may call ſome of the Judges to affiſt him. Bat he 
cannot make a Deputy. 1 | N eee 
He bath twelve Maſters under him; whereof the Maſter of the Nulli is 
t 4 Inſt 97. the Chief, as before obſerved. * The Muſter of the Rolls in his Abſence. 
Crompt. Jur. goth make Orders and Decrees, © This Office is granted by the King for 
% kon. o. Life. [See his Oath, 18 Ed 3. ch. 16. The judicial Authority. of the 
I Maſter of the Rolls is confirmed by 3 Geo. 2. ch. 30. [And ſee 23 G. 
cel, ag. as forthe Inereaſe of his Sar. f {5 
#2 Inſt. 407 4 The Maſters in Chancery are Aſſiſtants to the Lord Chancellor or 
1 ect, Cb. Lord Keeper, or to the Maſter of the Rolls, and fit with them; to 
442. whom References touching Accounts, Matters of Practice, &c. are made; 
upon which they make a Report, They take Aſſidauits (or Oaths in 
Writing) made before them, Acknowledgment of Deeds and Recogni- 
' Zances, [See their Oath 18 Ed. 3. cb. 16. And 13 Car. 2. (not printed) 
concerning the Office of the Maſters in Chancery. 55 
| [See 12 Geo. 1. ch. 32. which erects the Office of Accountant-General.] 
I here are alſo in this Court ſeveral other Officers. as . 
The Regiſter; who hath many Regiſters under him to ſit in Court, 
and to draw up the Orders and Decrees. Ia his Office are filed all Re- 
ports from the Maſters upon References, and all Exceptions taken to any 
of the ſaid Reports ͤ . : | Eo - 
The Six Clerks ; in whoſe Office all Proceedings upon Bill and Anſwer, 


the Depoſitions ; the Clerks of the [Chapel of the] Rolli, who 452 

ſtantly in the Rolls, to ſearch for Inrollments of Patents and Deeds, the 
Rolls whereof are kept there, and to make out Copies thereof. The 
Uſher of the Court. The Serjeant at Arms, who carrieth the Mace be- 
fore the Lord Chancellor, or Lord Keeper; and by whom, or his Sub- 
ſtitutes, Perſons ſtanding in Contempt of the Court are taken into Cuſtody. = 
The Warden of the Fleet, who receives fuch Priſoners, as are committed 

by the Court. The Cler+ of the Appeals, [See 25 H. 8. cb. 19. ] 


2. The Juriſdiction and Power of this Court of Equity is of vaſt Ex- 
4 Inſt. 84. tent, tho' no Court of Record. Almoſt all Cauſes of Weight and 
Crompt. Jur. Moment, firſt or laſt, have their Determination here. In this Court the 
1 Roll. Abr. Lord Chancellor himſelf may ſue. * But he cannot make a Decree in his 
24 1; On. Cauſe, | Here Relief is often given. for or againſt an Infant, not- 
| Danv, Abr. Withſtanding his Minority; for or againſt a Married Moman, not with- 
729. ſtanding her Coverture. In ſome Caſes ſhe may ſue her Huſband, as 
ka. Ab. 64 for Alimony or Maintenance, when they are parted, © She may ſuc 
without her Huſband, when he is beyond Sea, Qy. [or where ſhe has 
b 3 Wms. 38. 4 ſeparate Eſtate.*] Alſo in ſuch Caſe ſhe may be compelled to anſwer 
without her Huſband. Here Executors may ſue one another, or one 
Executor alone without the Reſt may be ſued. But he ſhall be charged 

for no more than he has received. 5 * | 


l gn All. 
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MA «A FE Tk Deceits, fe which Gaara is no Ramady at Cob © Weſt. Symb, 
Law); all Accidents, as to relieve Obligors, or Mortgagors againſt Pe- © 29598 
nalties and Forfeitures, upon Statutes, Bonds, and Mortgages, where the 4 int. 94. 
Intention was to pay the Debt or Duty, but ſome extraordinary Matter! Danv. Abr. 
happened to diſable the Debtor.; and all Breaches of Tut and Confi- 2h 475 i 
dence, not executed by 27 H. 8. ch. 10. concerning Uſes, are properly 53.54 
cognizable here, and are allowed by all Parties to be under its Juriſ- &. 769, 
diction. Alſo this Court will afford Relief, when unreaſonable Engage- & 6 
ments have been made, or Engagements without Conlideration ; where Str. 447.) 
a Charge lies upon one Man alone at Common Law, to m ike ot hers n 
contribute to the Charge; it will compel Men to perform their Agree- MT 
ments; reduce the General Cuſtoms of a Manor to a Certainty ; relieve 
a Copyholder againſt the ill Uſage of the Lord; aſcertain Fincs of Copy- 
holders; correct an erroneous Judgment given upon Petition in the 
Lord's Court? ;] decree for a Liberty of Common, or Fiſhing ; for Re- 
covery of Money or Land given to charitable Uſes, and miſemployed; 
diſtinzuiſh a Man's Land confounded with others; decree that one mall 
have the T ition of a Child ©; make Executors and others give Security * i1Was.704. 
and Intereſt for Money t that-1 i to lie long in their Hands; order the 
Performance Of a With , eſpecially if it concerns Lands; confirm a Title 
to Land, tho' ane hath loſt bis Writings by which he ſhould make out 
Bis Title; make Conveyances, defective thro' Fraud or Miſtake, good 
and perſect; enforce the Inrollment of a Deed, if there is need * it; 
oy Men to come to an Account with each other; decree for Things 

Action upon Aſſignment to an Aſſignee upon Conſideration, * In «Com: e. jur. 
ich like Caſes the Court may, without any Regard to Form or Mif- 42. b. | 
pleading, Proceed | to a Decree According to Equite and good Con- 28 Abr. 
ſclence. 

| Nete, That his Court will not retain a Suit by Engliſh Bill under 100. 
Value, except in Caſes, of Charity; nor under the Value of 405. per Ann. 
in Lands: except it be for a Rent- Service, . 

This Court alto will reftrain other Courts, that exceed their Jurriſ- 
dick ou, and remove the Suit to itſelf by Certicrari. 

But let it be obſerved, That in all Caſes where the Plaintiff hath his 
88 at Common Law, he ought not to be relieved here. Nor will 
this Court give Relief, were the Subſtance of the Suit tends to the O- 
verthrow of an Act of Parliament made for the Publick Peace, or to 
the Overthrow of any Fundamental Point of Common Law, or take 
from other Courts their peculiar Juriſdiction though Jadgments and Sen- 
tences in other Courts may be examined in Equity; Gand in ſome Caſes, ; pq. Abr. 
this Court may have a concurrent Juriſdiction.) [See 4 H. 4. h. 23. 
and upon that Statute, Dr. & Stud. Dial. 1. ch. 10. 15 H. 6. cb. 4. 2 Was 155. 
and 3 Inſt, ti, 28, 124. WS; 84, 85, 86, 87. And ſee more at 
large "Gr ompt, Cum. l it. Chancery, and Harriſon's l raQice in Chancery, for 
the Juriſdiction and Power ol the Court of Shancerz. And ſce of Pre- 


mMmunr 3 B. 3 ch. 1. ant E. 4 


i Wms. 330. 


3. The Meilod Di THE 7 1 in this Court, is, Firſt To file a Pill of wef's Symb. 


\ 


Complaint [Sce 4 yn. ch. 16. 8 22.] for Gra Fraud, Force, or In- ſect. 20, vc. 
jury done, pi aving Relief. And if the Bill is to quiet the Poſſeſſion of 


Lands, or to ſtay Waſte, or to ſtay Proceedings at t Law, an Lijunction is 
allo! herein prayed. 


6 B 5 | When 


es. n 1 


asf a 
1 Ki tas At. Mos... * 
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When the Bill is filed, Procefs of Suben mult be taken out, to com- 
pel the Defengant to appear, upon Pain of 100 J. (being Words of 
Courſe) and anſwer the Bill. If he doth not appear, then upon Affi 
davit of the Service of it perſonally, or that it was left at his Dwelling. 
Houſe with one of the Family, an Attachment iſſues out againſt him; 


and if a Non eft Inventus is returned, then a Writ of Proclamation goes 
= againſt him; and if he ſtands further out in Contempt, then a Commiſſion 
I of Rebellion may be iſſued forth, directed to the. Sheriff, or to Private 


Perſons for apprehending of him ; for. which Purpoſe they may break 
open apy Door, [Nu.] It the Defendant ſtands further out in Contempt 


[ a Serjeant at Arms may be ſent to take him. And if he cannot be taken, 

5 a Sequefleration of his Lands and Goods may be obtained, 'till he doth 

[ appear, [See 5 Geo. 2. cb. 25. for making Proceſs in Courts of Equity 

effectual againſt Perſons who abſcond.] „ 

g b Weſt's But if a Peer is Defendant, the Lord Chancellor firſt writes a Letter 

f Sywb. Of to him, and if he does not appear, then a Subpzna goes out, and (if he 

; Go is ſtill in Contempt) an Order to ſhew Cauſe why a Seque/teration ſhould 

\ 2 Ventr. 242. not go forth; and if he {ill ſtands out, a Sequefteration goes forth; but no 

J 1 Danv. Abr. Proceſs of Contempt againſt his Perſon. | e 

| 776. | There are ſeveral other Subpenas beſides a Subpana to anſwer ; as a 

4  Subpena to make better Anſwer, Subpæna to rejoin, a Subpana for Mit- 

ll neſſes to teſtify, to hear Judgment, to bring in Writings, for Cs. All E 
J ä the Proceſſes of Contempt are likewiſe taken againſt thoſe that obey not YH 
q 1 Orders, or ſtand otherwiſe in Contempt of the Court. H 
Þ „Wers , © When the Defendant doth appear, then the Proceedings are by the | = 
1 88 Defendant's Anſwer to the Engliſh Bill of Complaint, if there is no 
} Seat 33 &. Cauſe for Plea (To the Juriſdiction, in Diſability of the Perſon, or in 
4 a See Ch. 4. E 


$a ro Bar) or Demurrer © to the Bill. Then the Plaintiff enters his Replication 
e ges ibid. Unleſs he files Exceptions to the Anſwer as inſufficient, which are referred 
to a Maſter to report whether the Anſwer is inſufficient, or not; 
to which Report Exceptions alſo may be taken by the Parties. 

After Anſwer, Replication, and Rejoinder, the Parties being then come 

to Iſſue, Witneſſes are to be examined upon Interregatories purſuant to the 


S2 A 


r 


— — — 
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4 Bill or Anſwer, either by the Examiners in Town, or by Commiſſion 
5 (.ccalled a Dedimus Poteſtatem) in the Country; then when the Plaintiff 
i and Defendant have examined their Witneſſes, there is to be Publication 
5 | of the Depoſitions of the Witneſſes, and the Cauſe is to be ſet down for 


Hearing, after which follows the Decree. The Decree being ſerved 
upon the Party, by a Writ of Execution thereof under the Seal of the 
9 Court, and not obeyed, all the Proceſſes of Contempt will iſſue out againſt 
Il . Eager him for his Impriſonment, till he yields Obedience to it; or there may 
ll Oe be an Injunction granted for Poſſeſſion of Land, where the Decree is 

for Land, and the Party remains obſtinate after his Impriſonment. And 
"1 SRD ERA if this is diſobeyed, the Court may grant a Seque//ration of the Land, 
 - N or a Commiſſion to ſome Juſtices (and if need be, a Writ of Aſſiſtance 

of the Sheriff) to put the Plaintiff in Poſſeſſion. Though it has been 
4 lat. 84, ſtrongly urged, that this Court of Equity can bind * the Perſon only, not 
213. the Lands or Goods of the Defendant. [But long Uſage ſeems now to 
| | 5 ar. have eſtabliſh'd the Juriſdiction of this Court, as well againſt the Lands 

TH Abr. and Goods as the Perſon of the Party.] 

1 749 If the Plaintiff diſmiſſeth his own Bill, or the Defendant diſmiſſeth 
| the ſame for want of Proſecution, the Bill is to be d:/miſſed with 
* | Coſts, to be taxed by the Maſter, [See 15 H. 6. ch. 4. 4 Ann. cb. 16. 
it 8 


In 


y 1 


CHa AP. 1 8 [Laws of England. 


me poind Parts of theſe Proceedings, there may be Aſidavits, Petitions, 


Motions, References, Reports, Certificates, interlocutory Orders, and In- 
junctions, Laſtly, there may be a Bill of Reyjew where there is an 


Error in Law, or an Appeal to the Houle of Lords. [See 12& 12 //. 3. 


ch. 3. For exhibiting Bills in Chancery, againſt any intitled to Privilege 
of Parliament.) 


v. The Court of King's Bench (becauſe the Proceedings are ſuppoſed 
to be“ Cram Nobis, (i. e. Rege) conſiſts of a Chief Fuſtice created by 
Writ, who is ſtyled Lord Chief Juſtice, and three other Judges created 
by Letters Patent. All of them are to continue am diu fe bene geſ- 
ſerint. [See 12 J 13 W. 3, cb. 2.] [And by 1 Geo. 3. ch. 23. their 
Commſſions are to continue and remain in full Force, notwithſlanding the 
Demiſe of the Crown, and their Sa/aries are to be paid fo long as their Com- 
miſſions remain in Force.] This Court is removeable at Pleaſure. © The 


Sea of this Court is in the Cuſtody of the Lord Chief Juſtice. 


The Judges in this Court are the Sovereign Juſtices of Oyer and Ter- 
miner, Gaol- parts} + and of Eyre, Conſervators of the Peace of Eng- 
land, and the Sovereign Coroners of the Land. [See their Oath, 18 Ed. 

. $f. 4.] © They have ſupreme Authority, the King himſelf being ſup- 
noſed by the Law to fit there ; * tho” the King doth judge by his Judges, 
who even in his Preſence anſwer all Motions. The King himtelf can- 
not judge in his own Cauſe. And tho” ſeveral Statutes ſay, That De- 
linquents ſhall be fined at the Will of the King, it is to be underſtood, 


Of the Court 
of Kin 7g" 8 
Bench. 
b Inſt. 7 1. b. 
2 Inſt, 21. 
4 Loft 71,73, 
745 75, 76. 
1 Or, 302. 
3Black, Com, 
41. 

4 Black. Com. 
267 | 
C2 Inſt. 555. 
2 Burr. 1042. 
44 Iaſt. 73. 

4 Rep. 57. 
9 Rep, 118, 
e 2 Inſt. 166. 
4 Init Ss. 
F4 Iaſt. 75, 


71. 


that the Fine ſhall be impoſed by his Juſtices according to Law ; for that : 


is the Will of the King. 


I ſhall ſet forth the Subordinate ffcers of this Court and its N 
diftion. e 


1. As to the Officers. 
The Subordinate Officers on the Crown-/ide, or - for Pleas of the Croton, 


are the Clerk of the Crown, with his Secondary and Clerks, who frame all 
Indictments, and tranſact all other Buſineſs relating to criminal Proſecu- 


tions and Contempts of the Court. 
The ſubordinate Officers on the Plea-/ide or Civil. F de betwixt Party 
and Party, are the chief Clerk or the Prothonotary, who hath his Second- 


Ablack. Com. 
262, 304. 


ary and Clerks. The Secondary, commonly called the Maſter, receives 
Matters referred to him by the Court to be examined and reported, ſigns 
Judgments, taxes Coſts, ſtrikes ſpecial Juries, attends the Court to inform 


them in Matters of Practice, and to ſwear Attorneys, and to take the 


Acknowledgment of Deeds, Sc. The Prothonotary hath alſo a Deputy, 


who keeps the Stamp for Goning all Writs and Proceſs, and keeps Re- 
membrances of them, and files the Writs return'd. 

The Clerk of the Treaſury and Cuſtos Brevium files all Originals and 
other Writs, and hath the Cuſtody of the Records in the Treaſury of this 
Court, examines and ſeals all Records of Ni Prius for Trials at the 
Aſſizes, and keeps ſeveral Clerks under him. 

The Clerks of the Papers make up all ſpecial Pleadings and De- 


murrers, 


The Clerk of the Declarations files all Declarations after they are in- 


groſſed in Parchment. 


The Signer of Bills of Middleſex keeps a Book to enter the Plaintiffs 
and Defendants Names 1 in all ſuch Writs, 
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0 
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4 Inſt. 71, 


72 73. 
9 Rep, 118. 


Hawk. P. 5 


ſedea: tbereon. 11 


e ee ee e, e eee alt oben and dee malt 
phe 11 -ourt.on the. Plea-ſide, and afterwards draws them upigad.enterathem 
in. a Book.at lange. He alſo files. all, Hidavis uſed ig Court, and: with 


— + » 


him.are giyen all Rules. of Gar fer, fot 2 armbil bog eng. 
[See 29 Cor. 2, cl. 5. Concerning Commiſſanerscto take edfidevies in 


the Country, touching any Matter depending, in the Courtg at Woftmin lier, 


10& 1; Car. 2... g., In the Curt of the Dutchy of Lencaſler- For 
all /fidavits muſt be, made before one of the Judges of the Court, ot 
before a Commiſſioner authorized by Act of Tabſſment, See al ſo 4. 11 
& M. cb. 4. As to. Commiſſioners for taking Balli. ] Wand hug enivoln sf 
The 'lilizars, one for each, County, make the mean Progels after the 
Original in ſuing to the Outlawry, 16 it 
The Clerk of the Brrors allows all Mrits of. Error, and: takes, Ser- 
He alſo tranſeribes the Records, to be WER into ih 


Exchequer-Chamber, or, Houſe. of Lords. 3 bas 
The Clerk of the Bails and Polea's, files Bail-Pieces, and marks the 
Poſtea!s. „ Le 


The Marſhal of the King” s Reach Yorke the Cuſtody: of all „Bao 
committed by the Court. (By. 27 G. 2. ch. 17. bie kent of eren 


ing this Officer is, reveſted in the Crown. 16 iet vie 
There are allo Attornies, Tipſeaves, Crier, , and Porter. if | 

: O LASTLY ah 1157. 31 
3 As to che Juriſdicton of this Counts!) 1 T8909 actin mad! 


Kae Juriſdicliom of this Court is general, RE over. 1 
th Juriſdiction! in criminal and civil. Cauſes, een is divided 
Fre a Crown-fide and a Pleaafde. U d: 10 ved er 
1. The Crown Ade originally takes gde all Treaſons, Felonies, 
Miſdemeanors, tending to the Ereach of the Peace, or Oppreſſion bf 
the Subject; and of all Cauſes proſecuted by Way of Indictment, Inqui- 
ſition, or Information. Into this Office Indictments from all inferior 
Courts and Orders of Seſſions, may be femoved by Certigrams; and a 
Reſcous may be returned by the Sheriffs.  Inquiſitions-of Held dg ſe, and 
of Murder by Miſadventure, are certified hither of Courſe. Hence alſo 


_ iſſue Attachments, for diſobeying Rules, or Orders; concerning which 
the Party ſhall be examined upon Oath to Iptesroputorittacand af Suilty, 


4 Taft, 73. 

9 Rep. 118. 
Hawk. P. C. 
Book 2. ch. 3. 


b-4 Ink, 74, 


Halls ood ſhall be fined; if innocent, diſcharge e.... 1 
2 2. Inf „ 


Var Mr 4905917 

It is the ſupreme Court of criminal Juriſdiction.“ Wharofore-by tha; 
coming of the Court of King's Bench into any County, the Powers; df! 
Commiſſion of Oyer and Terminer, Gaol- Delivery, and pt thoſe that have 
Conuſance of Pleas, within the ſame County, are fuſpended, without 
writing to them, during the Term. But by a ſpecial Commiſſion ah Oyer 
and Terminer, the Commiſſioners may fit in the ſame County where ghe 


+ w 


King” s. Bench ſits, and Progeeg: wat: an lodickmant foupd-helors Them, 


in the Vacation. e 330k Nan ans 1a 215129 ] d yd 
b The juſtices of this Crack have i no Semen 11 {ther Meaps fo. 


| hold Pleas, but their. Power is original and ordinary, o For: when: the 


Ling hath appointed them, they, have EFT IRONY (fromthe Law, 
both in criminal and civil. Cauſes, [See 6 Hh; S. ch 6. Fol emitting 


Priſoners with their Indictments 10, the Plaggs' where. the, Crime Were. 
committed. 4 . G. . cb. 18, and, 2. for prevꝑnting. malicious Infor- 


mations, oo for the N of the Crown eee Ji) tro 1 gilt 


1009 giti: c gt igHeiad ef Ball 40 lo E 
| 71 5 24 On 


CHAr. 1. Laus of England. 465 


2. On the Plea-fide, or the civil Branch, it hath Cognizance in all < 4 laſt. 71, 
Pleas by Bill for Debt, Detinue, Covenant, Account, and of all Actions RR 5 
of the Caſe, either upon Promiſes, for ſcandalous Words, ſpecial Nu- 67,6, 78. | 
ſances, Trover and Converſion, on penal Statutes, and all other perſonal 138. 
Aftions, and Ejectments, '&c. againſt any Perſon in the Cuſtody of the 
Marſhal z as every one ſued here is ſuppoſed to be; or for or againſt 
any Officer, Miniſter or Clerk of the Court. Theſe Officers, if they 
are ſued in any other Court, muſt have Privilege of this Court, in re- 
ſpect of their neceſſary Attendance here. This Court alſo may hold 

lea by Writ out of the Chancery of all Treſpaſſes Quare Vi et Armis, 
Replevins, and Quare impedit, Sc. [See 12 & 13 V. 3. cb. 3. which 
gives Power, to hold Plea by Bill againſt Perſons having Privilege of 
Parliament d. 


42 Str. 734. 
e This Court may regularly examine all and all Manner of Errors, in 2 Ld. Ray. 


Fact and in Law, of all Judges and Juſtices, in their Judgments, Proceſſes, ! 6 
and Proceedings in Courts of Record; not only in Pleas of the Crown, 21. cont. 
but in all Pleas, real, perſonal, and mixt, the Court of E :chequer ex- Fineb 430. 
eepted, as ſhall appear hereafter. It may reverſe a Judgment given in 
the King's Bench in Ireland. [See 6 Geo. 1. ch. 5.) e 
It granteth an Habeas Corpus upon Motion, to relieve Perſons wrong- 
fully impriſoned; for upon Return of the Cauſe they may be bailed or 
diſcharged. | DET: $975 SO abr” 3.1 
It granteth Prabibitions to Courts Temporal and Eccleſiaſtical, to keep 
them within their proper Juriſdiction. Cal 4901557 
Alſo, this Court may Bail any Perſon whatſoever, reſtore Freemen un- 
jullly disfranchiſed, repeal the Patent of the King by Scire facias. 
I be Errors of the King's Bench cannot be examined but in the Houſe 
of Lords, when the Proceedings are by Original out of Chancery; but 
| when the Action is by Bill in this Court, without any original Writ (as 
the Proceedings now uſually are) the Errors are, by Virtue of 27 El. cb. 
8. to be examined in the Exchequer-Chamber. But thence they may 
be removed into Parliament. [Sze the Manner of the Proceedings in civil 
and criminal Cauſes, ch. 4. & 5. poſt.] EX * 


VI. The Court of * Common Pleas (otherwiſe the Common Bench is the ofthe Cour: 
King's Court held at Veſtminſter- hall, or other certain Place, coram Ju- of Common 
| ficiariis noſtris apud Meſtmonaſterium; though in ancient Time Com- Les. 3 lack. 


| A Es . | Com. 37. 
mon | leas were holden in the King's Bench, which was removeable at r Inf. 71. b. 
. 0 ; © . 5 2 ret. 
Let us view its Officers and Juriſdiction. 15 | 2 loſt, 22. 


In this Court are four Judges, (viz.) the Chief Juſtice (who is ſtyled 
Lord Chief Juſtice) aſſiſted with three other Judges. They are created 
by b Letters Patent Quam diu ſe bene geſſerint. See 12 C 13 V. g. cb. 2. b ng 10. 
And ſee their Oaths, 18 Ed. 3. St. 4] And by 1G. 3. ch. 23. their 
Commiſſions are to continue in Force, and their Salaries to be paid, not- 

withſtanding any Demiſe of the Crown.) J | 

The Lord 


485. 


Chief Juſtice is placed on the Bench by the Lord Chancellor 
or Keeper; and the other Judges by the Chancellor or Keeper and the 
Lord Chief Juſtice, © The Seal of this Court is committed to the Cuſtody . 108. e. 
of the Lord Chief Juſtice. — * | — LE 
* The reſt of the Officers belonging to this Court, are, | 44 Inſt, 101. 
25 — Sed | The 


4 
' 


An Bft. of the Book IV. 


The, Cuſtes bie who files and keeps all Writs returnable Wie, 
and at the End of every Term receives from the Prothonofaries all the 
| Records of N, Prius or Poftea, GWW0Oe0ee . 
The three. Prothonotaries; who enter all Pleadings, record andierem- 
plify all common Recoveries, Sc. They have their Secondaries. 155 
The Clerk of the Warrants; who enters all Warrants of Attorney for 
Plaintiff and Defendant, and all Deeds of Indenture of Bargain and Sale 
acknowledged in Court, or before any Judge thereof out of Court, &c. + 
The Philiaers; who, having ſeveral Counties of England divided a= 
mongſt them, make out all meſne Proceſs, as Capias, Alias, Pluries, be- 
_ tween the original Writ and the Appearance, and enter the Appearances 
and Bails put in thereon. 
The Clerk of the Eſſoins ; who enters all Eſſoins, and keepeth the Roll 
thereof, and alſo provides parebment, and cuts it into Rolls, for enterin 
Judgments, marking the Numbers thereof, and dockets the JOG 
3 of this Court, purſuant to 48 5 W. & M. ch. 20. 

Dyer 17. _ Four Exigenters, each being appointed for ſeveral Counties, who make 5 
all Exigents and Proclamations in order to an n n the Return 
of the Pluries Capias. 

The Clerk of the Superſedeas; who male, out Writs to fuperſede the 
Outlawry, upon the Parties appearing to the Exigent. 
The Clerk of the Outlawries ; who makes out the Capias Urlagatum 
npon the Return of the Exigent. Ie is only a Deputy to the N N 
General ſor the Time being, who is Maſter of this Office. 
The Clerk of the Juties; who makes out all "OO of Habeas Corfora 
fur for the Trial of Iſſues. | 
The Clerk of the King's Silver; bb enters 650 Revont the Money 
which the King is to have upon the Fines ; or the Poſt-Fines, — | 
to the Value of the Land, as it is rated upon the Writs of Covenant. 
Ihe Cbirographer [or Cyrog1 apber;] who engroſſeth all Fines Jovi 
Writs of Covenant, makes the Indentures of all Fines levied, and delivers 
them to the Parties, Se. youu his F es, ſettled by 8 2. ch. 44. 2 H. 4. 
ch. N. and 23 El. cb. 
The Clerk of the Tarollments of Fines and e [See 23 Bl, 5 4 ] 
3 : The Clerk of the Errors; who allows all Writs of 'Error brought! uf pon 
il Judgments given in this Court, and makes out the Superſedeas upon Wriis 
= - © of Error, and tranferibes the Records, and tranſmits the nm out of ts 
1 Common Pleas into the King's Bench! 1 Fr 
s CEN The Clerk of the Treaſury; who keepeth the Rolls of the Court, and 
i . makes Copies and Exemplifications thereof, makes up and ſeals all Re- 
LR cords of Nth Prius, &c. 
The Proclamator of the Court ; the Keeper of the Court ; four Criers, 
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* 5 ſubſtitute to the Proclamator, © 5 

i 5 The Warden of the Fleet; or of the Priſon ben forall Commitments 
4 buy this Court. 

"_ None are admitted to plead at the Bar, or to Ggn ay ſpecial Plead- 


1 ings in this Court, but Serjearnts at Law. 
The Attornies are not limited to any certain Number. 5 


2. As to the Furiſtiftion. 
« 4 fait: 160; The a Juriſclièbion of this Court is general, 400 ande "Elf Hicooph: 
» 4 Init, 99, out all England. It hath Juriſdiction 1 in all b civil Cauſes, real, perſonal, 
. or mixt. Real, or concerning Inheritances, by which Fines and Reco- 
3 | verios 
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CHAP: L. 


Pleas of the Crown. 


0 e PAR — gage yr g eta ee as — Oe ES TIT TICS 
— 
England. 


veries do paſs, and all other real . 0 by FLAIR Sooke, © "Ich FLOG 


and mxt Actions this Court and the King's Bench, for the, moſt. Part, 


have a concurrent Juriſdiction. But this Court hath no Cognizance of 

Pleas of the Crown, Common Pleas are ſaid to be ar Pleas that are not 
e E999 Fry 497 59 

Regularly this Court cannot hold ; any Plea in "any Action real, per- 
ſonal, or mixt, but by Merit out of the Chancery returnable, in.this Court. 


But in certain Caſes it may hold Plea by Bull (without any Writ in the 
Chancery) as for or againſt an Officer or other Privileged Perſon of this 


Court, or © againſt one having Privilege of Parliament. And this Court, «2 Str. 734. 
without any Writ, or Plea depending, or Attachment, may upon a Sug- 2 Ld. Ray. 


geſtion grant Probibitions, to keep Temporal and Eceleſiaſtical Courts 1447, 8. C. 


within their due Bounds. Alſo this Court hath Juriſdiction for the Pu- 
niſhment of their Officers and Miniſters, In a Word, all Actions cog- 
nizable by this Court come thither either by Original; or by Bill, Writ See of Writs, 
of Privilege, or Attachment, for or againſt privileged Perſons; out of the ch. 4. poſe. 


inferior Courts of Record by Writ of Habeas Corpus cum Cauja, or Cer- - 


/i0rari ; and out of inferior Courts not of Record, by Pane, Tolt, Re- 
cor dare, Accedas ad cu. iam, or Writ of fa je Judgment. 


VII. 4 The Court of Exchequer (Seaccerium Computorum, from. the Of the Court 


| Reſemblance that the chequered Cloth bears to a Cheſs-Board, which |, of Exchequer, 


2 Inſt, 
covereth the great Table in, that Court) is the laſt of the four Courts at 4 {Ink 118 


Weſtminſter. An ancient Court of Record, ſet up to order the. Rights 4 Black Com. 


and Revenues of the Crown, and for Debts and Duties due t to the King Wy 


in Right of his Crown. 
This Court conſiſts of a Two Parts, vba = Upper Part. dexteth 4 Trl, 103 
eſpecially | in the Judicial hearing and determining all Cauſes belonging to 
the King's Treaſure; the Lower Part (called the Wee oE the Exche- 
quer) in receiving and paying Money. 
Each hath its proper Officers. 
b The Upper Court is governcd by . the. tied High Treafiver, _ v 2 Inſt. 104. 
Keeper of the King's Treaſure. He hath this Office by the Delivery of 


a White Staff at the King's Will and Pleafure. This Office is ſome- 


times executed by Commiſſion. Hei is alſo T reafurer of the. EXC ger 


; by Letters Patent. 


The Chancellor and Trader e governs this Court, under the © 2 Inſt. 555 
Lord High Treaſurer, and hath the Cuſtody of the Scal of this Court, ; 4 laſt, 104. 
© It is uſual, under this Seal to grant Leaſes for Life or Years; eſpe- «, Rep. 16, 


cially in ſmall Things, and to poor Men. But in Matters of great . 


Concern, it is the ſureſt Way, to take Leaſe under the Great Seal. 13 on abr. 
The Lord Chief Baron is Abe chief Judge of this Court, aſſiſted with : . _—_ 513. 
:bres other Barons, who are the * Sovereign Auditors of England, and 528. 
bear and determine all Cauſes in Law or Equity. They are created by * * . 

Letters Patent, Quan diu ſe bene gefſerint. [See the 12 13 W. 3. 1 Toſe. 88 
ch. 2. and ſee their Oath 4 Liſt. 109. And by 1 G. 3. ch. 23. their 3 Cto. 203. 
Commiſſions are to continue in Force, and their Salaries to be paid, not- 
withſtanding any Demiſe of the Crown. ] 

There alfo fits in this Court another Baron called the Curf tor _ 

who adminiſters the Oath' of all. High Sheriffs, Under- Sheriffs, Bailiffs, 


Auditors, Receivers, Collectors 8, Compuellers, Sure gor and, Searchers of 
alfthe Cuſtoms in England. | 
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"An Tutieme of N 


2 Iaſt. 106 a, 
4 Inft. 380. 
1 Inſt, 106. 


1 4 Inſt. 106. 
108. 
Cowel's Int. 
v. Remem- 
brancer. 

14 Inſt, 106, 


120. 


| . See ante. 


1 4 Inſt. 106, 


197. 
_ Cowel's Int. 


v. Clerk of 
the Pipe, 


2 4 Inſt. 107, 


0 1 Iuſt. 105. 


10 Rep. 103. 


The two * | Chamberleins keep the Keys of the Treaſury, where the 
Records do lie with the Book of Domeſaay. They have a Vote in Prick- 


ing of Sheriffs. 
The King's Attorney General is made privy to all extraordinary Mat- 


ters in this Court, and exhibits in his own Name all Informations for 
Concealment of Cuſtoms., Seizures, and Receipts; as alſo Informa- 
tions for Intruſions, Waſtes, Spoils, Encroachments, and Annoyances 
done upon any of the King's Lande, or Informations * Penal Statutes, 
Forfeitures, and Breach of Covenant. 

The ſubordinate Officers in this Upper Exchequer, are, 

The Remembrancers, who keep the Records of the Court of Exche- 
quer betwixt the King and his Subjects, and enter the Rules and Orders 
there made. One is called the King's Remembrancer, the other, the 


Lord Treaſurer's Remembrancer. [See 37 Ed. 3. ch. 4.1 Theſe Re- 


membrancers have ſeveral Attornies in their Offices, to do Buſineſs un- 
der them. There is alſo a i Remembrancer of the Frl. Fruits, who 
takes Bonds of the Beneficed Clergy for Firſt-Fruits and Tenths , and 
makes Proceſs azainſt thoſe that do not pay the ſame, 


The Clerk of the Pipe; in whoſe Cuſtody are conveyed, out of the 


Offices of the King's and Treaſurer's Remembrancers, (as Water thro' 


a Pipe into a Ciſtern) all Accounts and Debts due to the King, So as 


whatſoever is in Charge in this Roll or Pipe, is ſaid in the Law to be 
duly charged. In the Treaſury of this Office are kept the Great Rolls 


of the Exchequer, containing the ancient Revenue of the Crown, and 


the foreign Accounts, which contain Part of the Rerenue which is 
granted by Act of Parliament. 


The Com troller of the Pipe; which is the Clancillar of the Exchequer. | 
The Clerk of the Pleas ; in whoſe Office all Officers and privileged 


Perſons in this Court are to ſue, and to be ſued. 


The Clerk of the Eſtreats or Extrafis;, who FR Term receiveth 


Eſtreats out of the Lord Treaſurer's Remembrancer s Office, and writeth 
them out, to be ſerved. 


* The Foreign Oppoſer, or Appoſer ; who an all Sheriffs and 


Bailiffs of Liberties of their Green Wax, (f. e.) Fines, Iſſues, Amer- 
ciaments, Recognizances for Peace or good Behaviour, Recognizances 


for Appearances in any Court, certified in ſeveral Eftreats into the Office 
of the Lord Treaſurer's Remembrancer, who delivereth the ſame to the 


Clerk of the Eſtreats to be put into Proceſs. And becauſe the Eftreats 


annexed to the Writ are under the Seal in Green Wax, they are — 


called, Green Wax. 
The Auditors; who take the Accounts of the King's Receivers, 


Sheriffs, Collectors, and Cuſtomers, and audit and perfect them, [See 


3 H. 8. oh. 39. 1 Ts 
Clerk of the Nichils, or Nibils, who make a Roll of fach Sums, as the 


Sheriff upon Proceſs for the Green Wax returns Nihil. [See 5 Ri. 2. 


St. 1. ch. 13. 
The Marſhal; to whom the Court committeth the keeping of the 
King's Debtors, during Term-Time, to the End that they may provide 


to pay the King's Debts, or elſe to be further impriſoned. 


Clerk of the Summons. the Under-Chamber lains of the Exchequer, ; 9 


condaries in the Office of the King's Remembrancer, Secondaries in the 


Office of the Lord Treaſurer's Remembrancer, Secondaries of the Pipe, 
the Uſer of the Exchequer, 


The 


— 
= 
+ 1 


. 


Prey a — 


— * 


” TS. U cers of the Revenge, = 
Tres oF 1 5 Preh 15 ER ry The e | 
berlains RT d )\2AFE; 18988 elle: 2rs, th 747 

Clerk of the Peils (from his Parchmagt- Roll called 5 Toe nos 

two Deputy-Chamberlatiys, tw W gere, a * Tally-Gurter,. four AMelengers. 

fees, 2 H. C. cb. 10. Concerning et S.;that may make Deputies, , - 

Thus much of; the Officers. 255 let us vicw its Juriſdictian. REA 

'The'! Juriſdiction of the Yudicial. Part gf this. Couft in General, con- 2 Inſt, 551, 
cerneth the Lands, Rents, rapchiſes, Hereditaments, Debis, uties, + luſt Tm, 
Accounts, Goods, Chattels, And other ae and e Belonging ag 
the King. e ee DE 15 

The Officers'a and Miniſters of tlifs Gantt Wy privilagad; to 5 an to Bunb. 34 35. 
be ſued here. So is the King's Debtor, and the Debtor of the King $ 

Debtor ; - Priſoners in this cot „ Aebhuntants, that have enter'd no 5 1 
their Account. 80 that all the. Officers, their. Clerks àud "Servants, all LE Eh 
the King's: Tenants and F. armets, all Blannenl of Debters or Aecbun- 

tants of the Exchequer. are privileged, to ſue and implead one another, 


P 


or any Stranger, in like Actions as are proſecuted i un the gs, Bench or gf Met 
Common Pleas. FOLLOW TSR, ot IN 2 . a 299857 
The Judicial Part is a Colift both of Tau and = With; hr the Ys | 
ri/diction of the one Court is As large as the other, both. oben. for the e 
Deaefit of the i? Or ears | is.concerned... en # þ 30 Ih 
12 {The Court of: WE Law i is in the. Office 171 Pleas, after wo courſe 
of ale Common Laws held Coram Barbnt bus only, Here the. Plaintiff a See ante, 
wy to be a Tenant or Debtor to the King, or ſome way. Accountant | 
him. The. Leading Proceſs js, either e a Weit of Subpena or No See of Wits 
Alte, 3. the-heſt<is generally oſed; and both go into Wales; where: no ch. 4 poſt. 
Proceſs of the King's Benchtor Comin Pleas oüght to run, Kao the 


Cabos We en. Le 1 N. W 12 and 33. 4 8. cb. 39%. 


2. The* Cakes: Euiry is Ron 1 in ke gene Vion ; 4a 109 
the Lord High Treaſurer, Chancellor and Under Treaſurer, Lord Chief 11. ; 
Baron, and other Barons Df the Exchequer. [As the Freaſury i is: now - 
in. cammiſlion, the Bills in this Court are difected ta the Chancellor of 
ihe Exchequer, the Lord Chief Baron, and the. other Barons; but tlie 
Chancellor never fits, unleſs the Batons are equally: divided in Opinion, | 

in which Caſe the Chancellor comes dbwyn and hears the Cauſe, and 
gives his Opinion] The Manner of their Proceedings. is almoſt accord- 

ing to the Fractice of the High Court of Chancery. But. the Plaintiff 
moſt ſet forth in his Bill, that he i is a Debtor to the King; but whe- 
ther he is ſo or no, it is not material. In this Court the Clergy frequent- 

ly exhibit Enpliſb Bills againſt ſuch as refuſe to pay them their Tithes, 

to make the Lefendants ſet them forth upon. Oath, to prove the Payment 

of them, Sc. And here the King's. Attorney may exhibit Exgliſb Bills 
jor any Matter concerning” the King. And any Perſon grieved in any 
Cauſe at Law prole ſecuted againſt him on, the Behalf of the King, or any 
Patentee of the King, ny exhibit his Bull againſt the Attorney General, 

4 and others thatiarc intereſted in the Cadſe, to be relieved in Equity. © 

= "I Ne Leading # TUGeS" is a Sbpena, as in the Court of Chancery. 

1 By k Ik. ode © 4. e Firjl- Fruits. Re Ae nils of the Cler gy are Wichin 

0 5 ö at OY ry Court 99 eee d 5 


* 
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lee 1 6b. 4 14 El. cb. 7. 27 El. cb. 3. 7 Ja. I. cb. Th "A 
A 2 i are liable to the Payment of hi King's Debts.] 

By 6 H. 4. ch. 3. Commiſfions may be ſont to inguire of the Accounts 
o Sheriff 121 other the King's Officers. 

4 Inſt. 119. To ſpeak exactly, there are d Seven Courts in the Court of Exchequer, | 
(viz.) the e Court of Pleas or of Common Law, the Court of Equity, 
the Court of Accounts, the Court of Receipt, the Court of Exchequer- 
Chamber, (being the Aſſembly of all the Judges of England to debate 
difficult Matters of Law,) the Court of Exchequer-Chamber upon Er- 
rors in the Court of Exchequer, [See 31 Ed. 3. St. 1. cb. 12. 31 BY. 
ch. 1, 16 Cb. 2. ch. 2. and 20 Ch. 2. ch. 4.] The Court of Exchequer- 
es "7 0K Errors in the Court of King s Bench. Lee 27 El. cb. 8. 

El. ch. 1. Ks 
, Thus far of the Courts at Weſtminſter, (viz.) the Chances „, King's 
Bench, Common Pleas, and the Exchequer. Theſe are all Courts of K* 
cord, except the W in the Ee and the Exchequer, 


Of the Court VIII. The Court of ® Chicatry (or Court Martial) the Fountain of 


2 Schlegel the Martial Law, is next to be confidered. It! is now held at Doctors 
Cour | 


24 Inſt. 123, Commons in London. 
lust. 74.2. - The Jnages of the Court were the Lond Can fabi of England, and 


8 the Earl Marſhal of England. Marſhal is derived from Marc, in Saxon 


4 Black, Com. ay a Horſe, and Schale a Governor. b But now the whole Office 
264. is given to the Earl Marjhal, except in Matters touching Life and Mem- 
8 _ box, which muſt be before the Conſtable and Marſhal ; a Con ſtable be- 
65, 66. ing appointed for that Turn only. 


2 Salk. 553- The Grant of this Office 1 is by Letters Patent, to exerciſe by himſelf 
7 Mod. 125. 


" Toft „. B. Of his; ſufficient Deputy. 
4 Inſt, Toy. c « Attendants on this Court are the Heralds, created by Letters Patent, 
_ 3 Of which three (now four) are called King's at Arms; the reſt are 
of the Crown, Pur ſui vants. Theſe Heralds are Meſtengers of War and Peace: ſkilful in 
Bookz. ch.4. Defcents, Pedigrees, and Armories, taking Care of the Genealogies of 
. the Nobility and Gentry. Their Learning in Deſcents and Pedigrees, 
1 4 4 Inſt. 126. upon juſt Proof, may be a Means to quiet many Controverſies abodt 
1 | 3 Titles of Honours, Dignities, and Inheritances. They marſhal the So- 
dence, ch. 4, lemnities of Coronations, Marriages, Chriſtenings, eee Feaſts of 
poſt. Great Perſons, upon Requeſt. They pretend to have the ſole Power 


e1 Lev. 230, 
Mod. 128. of painting Arms, marſhalling Funerals, &c. 


| Caſes in Parl. They were incorporated by Ki. 3. and ew by King Philip and 


52, 59, &c. ueen Mar 
contra. _ J. 


1 2x4, © ie Juriſdiction of this Court is declared by 13 Ri. 2, Te. 1. ch. 2. 
353, 354. (viz.) That it hath Cognizance of Contracts touching Deeds of Arms and War 


Hawk. Plea, 
rag vg out of the Realm, and alſo of things that touch War within the Realm, 


>.z Thich cannot be determined or di iſeuſſed by the Common Law, with other 
41 Inſt, 26 l. a. Tages and Cuſtoms to the ſame Matters appertaining. [See 8 Ri, 2. ch. 5.] 
my z Out of the Realm, (i. e.) In foreign Parts beyond Sea. For upon the 
3 lat tz, Sea the Admiral hath JuriſdiQion. 
1 E 5 But if the Cauſe of Action done out of the Realm is tranſitory, an 


48. Action lies at Common Law, tho' done out of the Realm; or if the 
12 Rep. 104. Contract made beyond Sea is for doing any Act within the Realm, that 
Fat —— d. Part: gives it to the Common Law. An Obligation made beyond Sca 

155 * may be ſued here in England in what Place the Plaintiff pleaſes; tho 


141, 142. | 35 "— 


r e 


CHAP. I. Laws of England. 


it 1 bend Date at a ; Pls dre Sea. But if the Action is criminal or 

local, then the Cauſe belongs to this Court. | 

The Words, with other Uſages and Cuſtoms, ſupport the Claim of this 
Court, to give Relief to any of the Nobility and Gentry, that are abuſed 

in Matters of Honour ; and to keep up the Diſtinction and Degrees of 

Quality. 


or Corruption of Blood, =» 


By 1 H. 4. ch. 14. All Appe as, for Offences gone df of the Realm, 
are cognt-able before the Confiable and Marſnal but not Appeals of 2 


>nces within the Realm. 41 


4 


ces, are to the King. This Sort of Appeal is different from an Ap- 341 
peal on an Offence. This is a Removal of the Cauſe to a Superior 
Court. 


But this Court is grown much out of Repute, and hath little or no 
Buſineſs. For, OD SSR 
By 26 Hf. 8. ch. 13 35 UH. 8. ch. 2. Sl. 6. ch. 11. 4 

Treaſons and Miſpriſions of Treaſon committed out of England ſhall be in- 
quired of in the King's Bench by. a Jury, of the ſaid County where the ſaid 


| Bench fhall hit; or in n ſuch County by a Jury, and 8 Jar 1 as 
Poe King ball pond Ly Commiſſion. 


| Judge (commonly a Doctor of the Civil Law) Two Regiſters, On, 265 
b It is not allowed to be any Court of Record, becauſe it pen by > 


Recognizance as a Court of Record may. [2z.] Yet this Court may: 25 
fine and impriſon for 2 Contempt in the Face of the Court. 


and by Libel; and the Plaintiff and Defendant enter into © Stipulation 
Sentence. 

are made Uſe of. 

County. | 
A Judgment on a Thing done upon Lak IS ol. it is no Part 139. 


and the RT 80 Note, That: un the Sea below the Low-Water FEA 


claims the fole Juriſdiction. Fm 
3 The 


The Proceedings are according to a Cuſtoms and Uſages of the v Inſt. 74.2. 
Court by Witneſſes (and formerly by Combat) and in a ſummary Way & b. 261. a. 
by Petition; and in Caſes omitted according to the Civil Law and Law of : 1 2 
Arms. Therefore upon Attainders, here can be no F orfelture of Land, i 4 Iaſt. 125. 


k All Appeals in caſe of Arms or Neraldry from Eniovenris or 88 K 4 Inſt. 125, 


IK. The Almi. aliy Court (Curia Adv: ) is Bobke at Doors Of the Court 
Commons in Lon on. The Admiralty Seſſians for Trial of Malefactors of 4dmiralty.. 
on the Sea is beld in Seuthwwark, [or in the Old-Baily.])) . Com. 


2 In the Admira ty Court are the Admiral (Adnirallus) his Deputy 2 Com. 


Proctors, and a Marſbal. | 211 loſe. 260. b. 


the Civil Law; and therefore the Judge has no Power to take ſuch a + Roll, Abr. 


1 
The Proceſs and Proceedings ars in the Name of the Lord Admital, N Re . 


(or Bail by a Sort of Recognizance) for Appearance, and to abide the a 


531. 
Beſides the Civil 1 the Maritime Laws of Rhodes, and d Oren a dels b. 
806 Molloy de 
Tt hath © Surifdiffion and Pri to determine. all Maritime Canes: Jur Mar. 
or Cauſes ariſing wholly £068 the Sea, out of the A of a CL: 12 


4 134, 


* the Sea, where one may ſee what is. done on one Side of the Water Roll. Arr. 


Mark, the Admiral hath ſole and abſolute. Jutifdiction. But between f 4 loft 140, 
the High-Water Mark and Low- Water Mark, The Common Law and 8 — 
the Admiral have Juriſdiction by Turns; one upon the Water, the other z Inc. 113. 


upon Land. But if the Water is within a a County, the Common Law 05 124, 


CDT — —ͤà— L 
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1044. 
b1 Ld bay: Deputies. And the Party grieved by. the Non-Ol ſervancę of that Statute, 


15245789 ha by Action upon his Caſe ) recover doubl: Damages againſt the Pro- 


1 Roll. Abr. 
5 28, 529. 


532 5335 
iz Rep. 52. if the Iſſue or Queſtion is, Whether the Ship ſailed thither, and remained 


4 loſt. 141. there ſo many Days; it ſhall be tried by a Jury. d 80 if the Contract 


149. 


2 [d. Ray. 


98 2 
—— — — 


_ 
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d 4 g. 155, The juriſdiction ol the Admiral i is declared * Statutes, which can- 
36, 137. not be diſpenſed with by any Non Obſante; becauſe All the King's 
Subjects have an Intereſt in the Juriſdiction of. the Admiralty. - 
By 13 Ri. 2. ch. 5. The Admirals and their Deputies ſhall. not medale 
with any Thing done within the Realm, but only with Things done en the 
Sea. 
By 15 Ri. 2. ch. 3. The Court of Admiralty bath no Manner of 05 
nuſance of any Contraf, or of any other Thing done within the Boch of a 
County, either by Land or Water, nor of Wreck of the Spe. 90171 
i c Rep. 10, The Admiral hath no JuriſgiQion of Wreck, i. e. of Goods 9 and | 
107. left upon the Land by the Sea; but of Flilſam, Fetſam, and Lagan he 
3 hath Juriſdiction, for They are in and upon the Sea. Eut to 80 on 
See ante, with 15 Rich. 2. 
Nevertleliſt, of the Death _ a Man and of N dune in great 
Ships, being and hovering in the main Stream ef great Rivers only beneath 
the Bridges of the ſame Rivers next to the Sea, and in none «ther Places of 
the ſame Rivers, the Admiral ſhall have Cegnizance, And Iikewiſe to 
arreſi Ships in great Fleets, for the great Voyages of the Kirg and Kingdom; 
and ſhall alſo have Ju iſciction i in ſuch Fleets, during ſuch Voyages. 
Note, That the Lord Admiral hath greater Juriſdiction in caſe of the 
Death of Man and of Mayhem than in other Caſes. 


1d. Ray, y 2 H. 4, ch. lr nN ches. confirmed, and that Sta- 


393, 032, tute and the Common Law ſhail be bellen again/t the Admiral, and bis 


2 Ld. Ray. | 
805, 982. fſecuter in the Admiralty; and the Profecuter Shall alſo Ji fe 4 Ten Pounds 


ei luft 61. b. 0 the King, being theres attainted. 
nen As to Contracts, the whole is to be done upon the Sea, Fe no Part : 


i 139. 140, 
255 142. wi bin a County, to give the Admiral Juriſdiction; [unleſs it be, for 


hep. 47, 48. Seamen's Wages ; or againſt the Ship for Neceſſaries for the Ship, or 
for Money to buy them, during the Voyage b, and for which the Maſter 
532, 533. hath hy pothecated it.] For where e Part of the Act is done, or is to be 


1 done in England, and Part out of the Realm, that Part that Is, ar 18 
130, 142. 


Hob. 11, 79, to be performed out of the Realm, ſhall be tried by a Jury, if Iffue be 
212, 213. taken upon it. As in a Covenant by Charter-Party, that a Ship ſhall 
i Roll. abr. ſail from a Place in England to a Place in ain, and remain ſome Days; 


5 Abe. was made beyond Sea, for doing of an Act, or Payment of Money, 


T Roll. Abr. within this Kingdom; or if the Contract is upon the Sea, and not for 
5333 a Marine Cauſe, as to pay Money in England. For where Part belongs 


1 Ventr 146, 


3 Common Law, and Part to the Admiral, the Common Law 


2 Ventr. 181. ſhall be preferred. Eut the Admiralty-Court may award Executions 


333 upon Land, or within a County, for that is not to hold Plea of any 


1Salk,31,8c, Thing arifing upon Land. Upon Letters Miſive or Requeſt, it may alſo 


226 Rey. award Execution upon a Judgment given beyond: Sea, 

1 Id. Ray. This is the current Opinion among the Common Lawyers concern- 
I ing the Juriſdiction of the Admiralty, Put it is inſiſted on the other 
2 558, Hand by the Civilians, that the Lord Admiral hath Cognizance of Con- 


1 Ld. Ray. tracts made at Land, touching Navigation and Trade by Sea, It is 
5789. allowed on both Sides that the Lord Admiral hath Cognizance of Sea- 
$76. mens Wages. [But 5 not of the Wages of a Maſter IF Ship, unleſs the 

: Ld. Rape Contract for them 1s made on the Sea. ] See 4 85 An Eb. 16. ] and l 
1453. Je 


G AP. I. | Laws of England. 


He le bath Power to erect Beacoris' ; but it is inſiſted e that he "oy 
Cognizance of Things done in Ports and Navigable Rivers; as con- 
cerning Damages done to Perſons, Ships, Goods, Annoyances of Free 
Paſſage, unlawful Fiſhing ; and alſo Cognizance of Contracts and other 
Things done beyond Sea, relating to Navigation and Trade by Sea ®, wg. , 1:6. 
i The Common 1. awyers do not pretend to have Cognizance of All 134, &c. 
Bargains and Contracts made upon the Sea, or beyond Sea, but yield, i 4 Inſt, 134. 
that ſome Contracts are under the Cognizance of the Conſtable and Mar- 
ſnhal, and ſome under the Cognizance of the Lord Admiral. bs 
« See 2 H. 5. St. 1. cb. 6. Concerning Appointment of Gerne. 4 Inſt, 152. 
of Truces and Safe Conduct in every Port. 
By 8 El. ch. 5. Upon Appeal from an erroneous Cents given in 
this Court, the Sentence of Delegates appointed by Commiſion out of Chan- 
cery ſhall be final. 
As there are many inferior Admiralty Courts, their Appeals are made 
to the Lord High Admiral in this Court, But the Lord Warden of 
the Cinque Ports a is Admiral there, and hath the Juriſdiction of the See Th. 2. 
Admiralty exempt from the Admiralty of England. 0 % . 
By 2 W. & M. Seſſ. 2. ch. 2. Commiſſioners of 7he Admiralty, have 
like 1 and Juriſdiction as tbe Lord High Admiral. 
B. .13:& 12 Wa zi Do! Piracies and Felomes committed upon the 
Sea, or where the Admiral bath Furiſdiction, may be tried at Sea or upon 
Hy in any of bis Majeſiy's Iſlands, Plantations, Colonies, Forts, or Facte- 
ies, by Commiſſion, according to the Courſe of the Adnirally. The Acceſſir, 
ries in Piracy may be tried in lite Manner. 
ut ſee 4 Geo. 1. cb. 11. infra. See alſo 18 eb. 2. 6b, 30. And 8 
Cru . ch. 24. For the more effectual Suppreſſing of Piracy. And 
alſo 22 Geo. 2. ch. 33. For amending, explaining, and reducing into one 
At of Parliament, the Laws relating to the Government of the King's 
Ships and Forces by Sea, wherein the Articles for their Government are 
ſct out, and the Admiralty are empowered to grant Commiſſions for 
hol ding Courts Martial for the Trial of Offenders at Sea or in any Port, 
and many other Regulations are eſtabliſhed relating thereto, too long to 
be here inſerted. | 


X. The Crurt by Commiſſion, ts to the Statute of 28 H. 8. 1 Of the Court 
15. muſt be bolden before the Admiral or bis Lieutenant or Deputy, and by Commiſ- 
Toree or Four Perſons more, as ſhall be nominated by the Lord 7 Hoe tor. 5 _ 
And the ſaid Commiſſioners, cr Three of them have Power tg enquire of Al] 28H.8.ch.15. 
Treafo ns and other Capital (rimes and Offences committed at Sea, or in any } * 112, 
other Place where the Admiral hath Juriſdiction, and by a Jury _—_ 
Solve Men of the Crunty limited by the Commiſſion, And every Indictment 
þ found ſhall be geod. And ſuch Order, Proceſs, Judgment and Execution 
fra zl be had thereupon as againit fuch Offenders at Land, according to 
25 Courſe of the Common Law, Alſo the Trial of ſuch Offences (if Fat 
be denied) ſball be bad by Twelve Men of te . limited in the ſaid 


0 vmmiſiun. 


The Proceſs and Proceeding here are to be in the Name of the 
King, 


b The Act ST, „ 2. of 5 Ed. 6. ch. 11. concerning the & 116g 261 b. 
1 rim of Fore! 1 or of Treaſon committed out of the Realm, 3 Ind. 1, 112. 


does not take away the 28 H. 8. ch. 1 5. for Trial of Treaſons done * Lite 
upon the Sea, tough they are done out of the Realm. Beſides, by 11 
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& 12 _ 3. 4 7. This Statute of 28 H. 8. is declared to be al in in 
Foree . 5 : 
By 1 Ann, ch. 9 Captain je Mariners n 70 Ships and de- 
ſiroymg the ſame at A or ꝛulere the Admira ty hath Juriſdiction, ſhall be 
tried in ſuch Places as ſhall be limited by the King's Commiſſion, and accord- 
ing to the 28 H. 8. 
By 4 Geo. 1. ch. 11. Pirates Rae, and Rebbers, within the 11 & 12 
W. 3. ch. 7. may be tried according 10 28 H. 8. ch. 15. 

[Sce 11 & 12 W. 3. ch. 12. Whereby Oppreſſion or other Offences 
committed by Governors of Plantations, or Colonies bey ond Sea, may 
be tried in England in the Court of King's Bench, or in any County by 
the King's Commiſſion. And 3 Ann. ch. 20. For the Trial of Officers 
and Soldiers, that either upon Land out of Great Britain, or at Sea, hold 
Correſpondence with a Rebel or Enemy. 3 


c a The Court of Aires (from Afi deo, to fi together) is a Court 
of Aſfnes. Wherein the Twelve Judges, (v/z.) The Jaſtices and Barons of the King's 
21 Inft.153.b. Courts at Meſiminſer, are empowered by Commitſion to try all Cauſes 
5 dla Cen. Civil and Criminal in every County of England, except Middleſex, where 
. the King's Courts of Record do ſit, and except where his Courts for his 
Counties Palatine are held. The Progreſs into the ſeveral Counties is 
called the Circuit. Theſe Circuits are fix, to each of which two Judges 
are appointed. For Wa/es, there are four Circuits, including what is 
called the Cheſter Circuit; And 
By 18 El. ch. 8. The King may appoint 1355 Perſons bs rned in the Laws 
to be Judges in each of the Welch Circuits, which had but One Juſtice Le- 
fare, and may grant Comm ons of Aſeciation, &c. See 3483 5 H. 8. ch. 
26, 
The he Judges are to be attended by the Sheriff of ch County, and his 
under Officers; if he | is abſent, or en in his Bae the Judges may 


fine him. 
1 100. 203 The Judges of Aſſize came into the Place of the ancient *Inblices i in 
2. & b. Eyre (Juſticiarii Itinerantes) about the Time of Rich. 2. who tried 


= . Titles of Lands or Goods, and all Treaſons, F elonies, Sc. going round 
186, 291, the Kingdom once in Seven Years. 
| Bacon's Elem. The Judges of Circuits ſit by Virtue of © Five ſeveral Cone 


l Heeg A * Commiſſion is a Delegation by Virtue of the Common Law or of 


Elem. 17, 18, an Act of Parliament, whereby Juriſdiction, Power, and Authority is 
. conferred cn others. All Commiſſions of New Invention are againſt. 


© og The Ew, until they have Allowance by Act of Farliament. 


2 Inſt, 419, 


622 1. By a Commiſſion of Oyer and Terminer (to hear and determine) di- 
162,163,164, rected to them and many other Gentlemen of the County. But the 
165,166,167 Judges are to be of the Quorum, ſo as the Reſt cannot act without one of 


Fs them. [See 13 Ed. 1. St. 1. ch. 29. 2 Ed. 3. cb. 2. 34 Ed. 3. ch. 1.] 


Crompt. 121, By Virtue of this Commiſſion, they have Power to hear and determine 1 


1 * 85 Treaſons, and all Manner of Felonies and Miſdemeanors. 
1 . R 


Hawk, P. C. 
Book 2. ch. 5. 


— 


d Sapientis judicis eff cogitare tantum ft thi efſe permiſſum, quantum Cs et dealer, 
41nft 163. 
This 


—_— —_ — ts. __— Saad... Acadia. . ae 49 
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T his is the 15 50 Commiliicn that they have. It may be Aber 
general or ſpecial. Special, 1. e. to try only particular Perſons or 

Offences. 

They cannot proceed but upon Ind ictments taken before theiitſctves, 
unleſs they have a Commiſſion of Gaol-Delivery too, or a ſpecial Com- 
miſſion. For the Authority of Commiſſioners of Oyer and Terminer is, 
AI IN2UIRENDUM, Audiendum, et Terminandum, to inquire, 
hear, and determine. They may, pon an Inditment found, proceed 
the ſame Day againſt the Party indicted. [See 1 Ann, St. 1. cb. 8 5 


2. f By a Commiſſion of Sora] Gao!-Delivery, directed only to the e 2 Lat. 568, 
Judges themſelves, and the Clerk of the Aſſʒe aſſociate, they have Power 4 loft. 169. 
to try every Priſoner in the Gaol, committed for any Offerice whatſoever, 199: 
and the ſame Day he 1s indicted ; but none but Priſoners in the Gaol : 
So that one way or other they rid the Gaol of all the Friſoners in it. Dalt. ch. 73. 
They may proceed upon Indictments taken before Juſtices of the Peace, 338 p. 
as well as upon Indictments taken before themſelves. [Sce 27 Ed. 1. Book 2. ch. 6, 
St. 1. ch. 3. 4 Bd. 3. ch. a. and 10. 1 Ed. 6. cb. 7. 1& 2 Pb. & Crom. Jur. 
Mar. ch. 13. And 2 & 3 Ph, & M. ch. 18. For Corporations. See . 


alſo 33 H. &. ch. 24. infra.] 


. By a Commiſſion of a Aft: Ie. direged to themſelves dy and the 2 1 Inſt 251.4, 
Clerk of the Aſſize, to take Aſſizes; vpon which Account they are called: 8525 5 
Jaſtices of Aſſize. The Office of theſe ſuſtices is to do Right upon 4 1 158, 
Writs of Novel Diſſein (called A/izes) brought before them, by ſuch as 161. 
are Wrongfully half out-of their Lands. Theſe Writs were frequent _— HA Char, 
heretofore; but now Mens Poſſeſſions are ſooner recovered by ſealing [x Rep. 32. 
Leaſes upon the Land; or by bringing Eje&tments*, the Defendant Crompt Jar. 
agreeing to confeſs Le WY Entry, and Ouſter. © Divers Acts of Parlia- OG 0. 
ment have given them great Authority in criminal and civil Cauſes. B. 2. ch. 7. 
Hereunto belong Commiſſions of Aſſociation, for others to be affociate, * See ch. 4. 
or to be joined to them as fellow Juſtices; Writs of Aumittance directed rat, fur. 
to the Juſtices, to admit them; the Writ of Si non Ommnes, for the reſt 208, &c. 
to proceed, though the others do not come. And theſe the King may 33 
grant with reſpect to Juſtices of Oyer and Ter miner, and Gaol- Delivery. F. N. B. 185, 
[See 27 Ed. 1. ch. 3 and 2 Ed. 3. cb. 21 r. 
Errors before Juſtices of Aſſize ſhall be redreſs d in the q King s Bench 


and not in the Common Pleas. 
By 5 Ri. 2. ch. 2. and 33 H. 8. ch. 24. Nene ſhall exercife the Office 7 
Juſtices of Aſſize or Gaol- Delivery, in any County where be was born cr in- 
habits, n Pain of 1001. This Af does not extend to Officers in Cities or 
Corporations, or of the Dutchy of Lancaſter. 
vet the contrary has been often done by a Nen Ob/tante in the Patent. 
But now it is declared by 1%. & M. Se}. 2. ch. 2. That the pretended 
Power of ſuſpending Laws, or the Execution of them by regal Authorit ity 
only, is illegal. 
[By 12G. 2. ch. 27. T, he Chief Juſtice and Tullices of either Bene cb, the 
Chief Baron and other Barons of the Exchequer, and any other Perſon learned 
in the Law, may exerciſe the Office of Juſiice of Oyer and Terminer, cr 
Gaol- Delivery, in any County for which be is appointed, notwithfanding his 
 Daving been born or inbabiting * within ſuch County.) | 


» Cromp. Jur. 


3 4. By 


' | & % 


Warn in 
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2 " Tuftirute of the Book IV. 


e 2 Inſt. 420, 
&C. 


4 Inſt. 159, 
160, 161. 


2 2/14, Ray. 
1143. 


ſence tawo other Fuſtices or Ronen, I 2 Geo. 


4. By Commiſſion (or rather Writ) of NI Prim, directed to the 


Judges and Clerk of Aſſize, who. are therefore called Juſtices of Niſi 
Prius. Their Authority is annexed to the Juſtices of Aſſize. 

a Commiſſion of N Prius from a judicial Writ of Diſtringas, whereby 
the Sheriff is commanded to diſtrain the impanelled Jury by their Lands, 


to appear at Weſtminſter at a certain Day in the following Term, to try 
ſome Cauſe, Nifs Prius 


in ſuch a County, where the Cauſe is triable, [The Entry in the Plea- 
Roll of the Reſpite for Default of Jurors, or Continuance to the next 
Term, hath the Clause Nis Prius, Sc. See Wet. 2.0r 13 Ed. 1. cb. 30. ] 
For 

Civil Cauſes grown to iſſue (op: hers Suit is codjeſtedy and the Fact 
ready to be tried) in the Courts at MWeſiminſter, are brought down in the 
Vacation, before the Day of Appearance appointed for the Jury above, 
into the County where the Action is laid, for the Eaſe of the Plaintiff, 
Defendant, Jury, and Witneſſes, to be tried there, which is oſually 
done in two or three Days. And then upon the Return of the Verdict, 


for the Party, for whom the Verdict is found. The Authority a of the 


4 


It is called 


Juſticiarii Noſtri ad A ſſigas Capiendas Venerint, 5 
Sc. unleſs the Juſtices of Aſſize come before that Day to ſuch a Place 


given by the jury, to the Court above, the Judges there give Judgment 


Judge of Ni; Prius is by the Commiſſion of Aſſize; for by the Statute of 


Niſi Prius 13 Ed. 1. ch. o. which 8 the Trial by N Privs, it is to 
be before Judges, of Aſſize. 


[See 27 Ed. 1. St. 1. ch. 
St. 1. ch. 6. 7 Ri. 2. cb. 7. 14 H. 6. cb. 1.] 


By 18 El. ch. 12. The Chief Juſtices or wee Bar on, or in 13 Ab- 


as Juſtices of Nifi Prius for the County of Ni "dleſex, ſhall try Cauſes upon 
Writs of Niſi Prius, upon Iſues joined in the King's Bench, Common Pleas, 


or Exchequer, in the Term. Time, or four 15 24 Geo. 2. ch 18,  Jourteen] 


Days after each Term, \ 


4 Ta; 150% 
ee 
Nalt. ch 5. 


5 165. 
Crompt. Jur. 
125. 


their Aſſizes, are bound to be preſent. 


out lawful Injpedimeat, the Judges may ſet a Fine pan tein for their 
Neglect. 


Tho- Trials by Na / Prius are for the Eaſe of the Raney Juries and 
Witneſſes, by ſaving them the Charge and Trouble of coming up to 


| Weltminfter ; yet in Matters of great W eight, or where the , Title is in- 


tricate, the Court, upon Motion, will retain the Cauſe to be tried there; 


and then the Jury and Witneſſes in ſuch Caſe muſt come up to the 


Court at Weſtminſter for the Trial of the Cauſe, which is called a Trial 
at Bar. 


the Country, and in what Court he pleaſes. 


The King hath his Election, to try his Suits at Ahe Rory or in 


5 


. By Commi Fon of the b Brock in every County of heir Circuit. 


4. 12 Ed. 2. St. l. cb. z. 94 424.3 


ch. 31. any one Judge] 


All the Juſtices of the Peace of that County, where the Judges have 


And if they make Default with- 


Nete, That there is a Commiſſion of the Peace, Ozen 104 To erminer, 


and Gaol-Delivery of Newgate, held eight ſeveral Times in a Year for 


the City of London and County of Mzgaleſex, at Jalice Hal in the Old- 


Baily, 1 the Lord Mayor is the Chief Judge. 


Theſe are the five Commiſſions, by Vittue of mich, the Judges in 
their Circuits execute their Authority, 


e But if Juſtices fit by Force of a Commiſlion, and do not adjourn 
the Commiſſion it is determined; if the Commiſſion has no Time li- 


mited 


bed) we ” %, N 0 s 
4 Y — 
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= for its Continuance. Thoſe that fat by Virtue of a Commiſlon 
are not countermanded by any new Commiſſion, unleſs the new 
Commiſfion be ſhewed unto them, or proclaimed in the County; 
or unleſs the new Commiſſioners do fit by Force of the new Commiſſion, 
[See 2& 3 Ph. & M. ch. 18] 

By g Ed. 3. ch, 5. The Juſtices of Aſſize, Gaol- Delivery, 5 of Oyer 
and Terminer, fall ſend their Records and Proceſſes to the Exchequer 
every Year at Michaelmas, 0 be kept. in the Treaſury, &C. 

By 1 Ed. b. ch. 7. No Proceſs or Suit before any Juſtices of Aﬀfee, 
Gao - Delivery, Oyer and Terminer, Fuſtices of” the Peace, or other the 
King's Commiſſioners, ſhall be diſcontinued, by the Making or Publiſhing a 
new Commiſſion, or Aﬀfeciation, or by altering the Names of any of the Juj- 
tices or Commi ſoners; but the new Fuſtices or acer my Proceed, as 
if the old ones had remained. [See 11 H. 6. ch. 6.] j 

By 1 An. St. 1: ch. 8. No Commiſſion of Aſſize, Oyer and Termioer, 
General Gaol-Delivery, or Aſſociation, Writ of Admittance, or Si non. 
Omnes, or Aſſiſtance, or Commiſſion of the Peace, [hall be determined by 
the Death of the King, but fhall continue (ix Months, unleſs before ſuper- 
ſedod, (See / & 8 ,. 3: ch, 27.] oy 

[See 14 H. 6. cb. 3. For holding th Aſſizes at Carl; 2 for che County | 
of Cumberland. I Geo. 1. ch or holding the Aſſizes for the County 
of Cornwall. 20 G. 2. ch 21. For holding the Aſſizes for r 21 
G. 2. cb. 12. For holding the Aſſizes for Buchs. ] 
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XII. The Gener al or a uarter-Seſſ ons of the Peace is a Son of Of the Court 


of the Quar- 
Record, held every Quarter of the Year, in every County, before two ter 3 


or more Juſtices . Quorum) for the Execution of their Authority, „Laab. 
given them by the Commiſſion of the Peace, and ſeveral Acts of Parlia- e * 
ment. In ſome of the larger Counties the Jaſtices divide the Shire into 4 Black Com. 


three or four Parts, and keep four ſeveral Seſſions in each Part. 1 
By 2 H. 5. St. 1. ch. 4. The Quarier- Seſſons i 7s appointed to be kept Fur e 
Times in the Year (viz.) In the firſt Week after Michaelmas-Day, in the per totum. 
firſt Week after Epiphany, in the ſirſt Week after the Cloſe. of Eaſter, in 
the Week after the Tranſlation. of Thomas 2 Becket (being the 7th of y) 
and oftener if Need be. 

But Cuſtom, | contrary to the Rules of Law, prevails agaioft this 
8 in ſome Coünties, and the Quarter: Seflions are © BF at other 

imes. 


By 14 H. 6. ch. 4. The Puftices of Middleſex are not obliged to keep 
their Seſſions above twice in the Tar. 

Ey 32 H. 8. ch. 43. Juſtices of the en Felt tee of Cheſter and 
Lancalter are 10 keep Seſſions only « at Michaelmas and Faſter. _ 

The Seſſions may laſt two or three Days, yet the Record ought. "AD 
mention, that the Seſſions was holden atÞ one eettain Day (vis.) the ficſt > 4 6 Fade 6. 
Day thereof. | 363 3 

The Place for keeping the Quarter-Seftions i in the County is uſually i in 
one of the principal Towns in the County, according to the, Diſcretion 
of the Juſtices. This being agreed on, the Seſſions ought to be warnede Sol <0 Ray. 
by Warrant of two or more Juſtices (one Quorum). directed to the | 
Sheriff, thereby commanding him to ſummon a Seflions of the Peace, to 
return a Grand Jury before them or their Fellow Juſtices, at a certain 
Day and Place, and to give Notice to all Stewards, Conſtables, and Bai- 
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1  Inflirute of The - 


. ” 


"Book IV. 


— — 4 


4 Lamb. 
Book 4 ch. 2 
Cromp. 
12. Þ. 


2 2 Inſt, 674. 


Dalt. ch. 185. 
Pe $5.3» 


b Dalt. ch. 


185. p. 513, 
G14. 
Cont. Lamb. 


| Book 4. ch. 3. 


Burn, Tit. Seſſ. 
Hawk. EC. 
B, 2, p. 41. 


Sleeſions may difcharge bim. 


another Reſident in the County, or on Default the Juſtices 1 in Seis ons to a 
point ne. {See 27 H. 8. ch. 16. 10 & 1. . Ki ch. IN 3. Geo, 1 
455 18. and 22 G. 2. ch. 4b. Mr.] 


lifs of Liberties to attend. And ſoch a Ptecept by any two Kat 
' Juſtices cannot be ſuperſeded by any of their Fellows, but only. by Writ 
out of Chancery. 


By 5 Ed. 6. (not printed) The S Mont for Kigletey 7 7s to be kept at 


Beaumaris, But, 


By 1 Geo. 1. ch. 26. The uſtices may adjourn. to other Places, ;r taking 
the Oaths to the King. 7 fir e 


Let us conſider the Perſons, that attend this Court, and, its . 2 
diftion. . | | by 


1. There muſt attend at this Court, 
The a Cuſtos Rotulorum, or his Deputy ; . he bath the keeping of all Bar- 
gains and Sales by Deed indented and inrolled, and of the Records of the 
Seſſions, and of 10 Come of the Peace. [See 37 A. 8. cb. 1. 3 


& 4 Ed. 6. 8. 


b 5 Juſtices of the Pegce'; be are to certify their Recognizances 


[See 3 H. 7. ch. 1. 5 6 Ed. 6. 6h. 25. ] and Examinations taken by 
tha, and to heat Cauſes, &c. [See 12 Ri. 2. ch. 10. 2 H. 5. St. 1. ch. 4.] 


If any one does not attend, or does miſbehave himſelf, the Court, as a 


Curt, upon an IndiGtment, may fige and impriſon bim. L As to 
one of themſelves.] 


The \Cler}'df the Part; to read the been, to enter the Act ts 
the Court, and to draw up Proceſs. He is Deputy to the 1905 A. 
lorum. 

By 1 W. & M. eff. 1. ch. 21. The Cerk of the Peace, is to 1 ot 
pointed by the Cuſtos Rotulorum 27H Fee or Reward, an Pain of For- 


Filing double Valle of the Sum or Reward g iven, and of both Cuſtos and 


Curt being di able fo ey their Places.” 1. is to hold his Office Quam 


diu ſe bene aeg But for niſdemeaning. himſelf, . zhe Juſtices in 
Aud then the Cuſtos Rotulorum is to chooſe 


The Sheriff; or his Deputy; to return Jari, to. receive the Fines {et 


by the Court on Delinquents, &c. 


Coroners alſo muſt azzend, becauſe they : are Parties to Exigents, and ia 


ſome Cafes have Power to commit; ſo the Gaoler with his Priſoners, 
Idee 3 H. 7. ch. 3 


The Governor of the Houſe of Correction, to give 
a Fr Fa of nuch Rogues and diſorderly Perſons, as have n com- 


mitted, and to receive thoſe that are committed by the Court, [See 7 Pa. 


1. ch. 4.) The Bailiff of Hundred; and Liberties; to return the Seſſions 


Proccls ; the Conſtables of Hundreds, &c. to make a Return of their | 


= 1 3 


Warrants, to bripg their own Preſentments of What! is amiſs in the 
County, and thoſe Preſentments Which they receive from their etty 
, Conſtables; Treaſurers of the. County-Stock ; all Perſons that are 1 


ound 
by Recoguizance to appear and anſwer for themſelves, or to give. Evidence 


or proſecute ; ; all Yuri (of the Grand or Petty Jury) returned; 5 the 


Sheriff, on Pain of Lofs of Iſſnes or Profits of their Lands. 


Freedom from Arreſt upon 1 mean Proceſs is to be allowed to all that 
attend u pon a Court of Rec ord.” So that if ſuch a one 18. e upon 
mean Proceſs: this Court may diſcharge him. 


; 


1 5 
: bt 
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Da The Puriſlicions of the Jaſtices in Seſſions conſiſts in dear and 41 14. Ray. 
determining Felonies, Treſpaſſes, and other Miſdemeanors againſt the 198 
pes Peace, mentioned in their Comm ſion, or given by Statutes e. <2 Str, 1256. 
Upon Conviction in Treſpaſs, this Court may fine, Sc. But tho' they 
have Power to hear and determine Felonies, they uſually try only Petty 
Larcenies; other Felonies being of Courſe tried at the Aſſizes. 
But there are many Offences, which by particular Statutes ought to ee Lan 
be proſecuted: in this Court a; as concerning Alchouſe- -keepers d, and ch 19 44 
ſelling Ale by an unlicenſed Alchouſe-keeper, Baſtard-Children, Badgers * oY 5 72 d 
of Grain, Butter and Cheeſe, Bakers, concerning Bridges, Cor tages, Scifogs, 
Foreſtalling, Regrating and Ingroffing, Game, Hizhways, Maſters and b 2 Id. Ray, 
Apprentices e, Malſters, Settlements, and Appeals concerning the Poor, 8. 


Popiſh Recuſants, Raiſing Money for paſſing Vagrants, Wages, Weights, N 
and Meaſures. 1 Salle, 67, 


Some Things are particularly enjoined to be done in Eafter and Mi- 
* chaelmas Seſſions, and cannot be done in any other. In Eater Seſſions, * Dalt. 185. 
Relief for maimed Soldiers is to be raiſed by an Aſſeſſment, the Weges — 

of Labourers taxed, Treaſurers for the County-Stock are to be appointed, 

and the Prices of the Carriage of Goods are to be ſettled. In Mictaelmas 

zeſſions, the Juſtices who are to controul the Eſtreats of Sherift's muſt 

be choſen by the Cuſtos Rotulorum, or by the Eldeſt of the Quorum ; or 

the Prices of Victuals may then be aſſeſſed, or at Eaſter, 

One ought not to be indicted and tried the ſame Seſſions. Q. | 43 Cro. 438 

Beſides Trials upon Traverſe, i. e. where the Party takes Ive, or denies 445. . 
the chief Matters of the Indictment, or the Point of the Indictment, 3 5 
the juſtices make Orders upon hearing of Complaints, which if dif- Conva. 
obeyed, they may bind the Delinquent to appcar and anſwer the Con- 4 _ Ny 
_ tempt, or immediately commit him to Priſon, till Obedience to the + 
| Order is performed. But an Order of the Quarter-Seflions may be re- 

moved by a Writ of Certiorari e into the King's Bench, and quaſhed for « Sceof Writs, 
Inſufficiencies appearing upon the Order; or it may be ſent back again ©: 4. Po. 
by Procedendo. Strictneſs of Words are not required in an? Order of 
Seſſions, as in an Indictment. [See 5 Geo. 2. ch. 19. which obliges 
Fuflices at the Quarter Seſſions, to determine Appeals according to the Merits, 
notwithſtanding Defrets of Form in the criginal Proceedings ; and Per- 
ſens ſuing Writs of Certiorari to remove Orders made on fuch Appeals, to 
give Security to proſecute the ſame with Fett.) 

In this Court ſeveral Statutes are to be proclaimed by expreſs Com- 
mand in the faid Statutes. 

In ſome Counties the Seſſions are uſually 4000 64 for Diſpatch of Delt. ch. 
Boſineſs, to a private Chamber; where four Juſtices make Orders con- 85. P 818. 
cerning Matters of Importance, to promote ſome Pye Deſign, Ge. 

Niere, If ſuch Orders are good. 

There is ſometimes kept a Special or Petty Se ſons by ſome Juſtices 
at an Inn, Ec. for the more ſpeedy Diſpatch of Euſineſs in the Neigh- 
bourhood ; ; as ſor licenſing Alehouſes, taking the Accounts of the Over- 
ſeers of the Poor, and Surveyors of the Highways, and to get Informa- 
tion of the State of the Highways, and for examining the Regiſter-Books 
of Retors, and Vicare, as to Affidavits for burying in Woollen, &c. 

[ By 22 G. 2. ch. 46. § 14. No Clerk of the Peace or his Deputy, or 
Under-Sheriff cr his Deputy, fhall aft as a Solicitor, Attorney, or Agent, 
at any General or Quarter Seſſius for the County or Place where he fhall 
execute ſuch Oe, under the Penalty of Fifty Pound, f 


f1 Vent, 37. 
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Of the She- 
riff's Turn. 
22Inſt. 70, 71. 
4 Inſt. 260, 
Hawk, P. C. 
B. 2. ch. 10. 
4 Black. Com. 
270. 
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Of the Coun- 
ty Court. 
92 Inſt. 70, 71. 
4 Inſt. 266. 
1 Black. Com. 
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4Black. Com. 
494, 407, 
409, 413, 
415, 417. N 
434, 82. 
e 2 [nft. 225, 
4 laſt. 266 
6 Rep. 11,12. 
12 lyſt. 3725 
4 Inſt. 256. 
1 Ventr. 65. 
2 Roll. Abr. 
2 ; Dave. Abr, 
306. 
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a 4 Inſt. 256. 
See ante. 


Several Corporations have their Quarter-Seflions within their own Li- 
mits. [See of Juſtices of the Peace, B. 1. cb. 7. ante.) © 


XIII. The Sheriff's * Turn (from Tar, a Circuit) is a Court of Re. 
cord, held in the uſual Place before the Sheriff twice every Year, (viz. ) 
within a Month after Eafter, and within a Month after Michaela,, 
for Criminal Cauſes. Otherwiſe, if held at any other Time, the Pre- 
ſentments there are void, See Magna Charta, chap. 3 5. and the 31 Ed. 
3. Sf. 1. ch. 15.) It is the King's Leet throughout the County, though 
it is oP in every particular Hundred, See the Statute of Marlebridge, 
ch. 10.] and the Sheriff is Judge of it, as of a Court incident to his Of- 
fice. The Style of this Court is Curia vifus Franci plegii Domini Regis 
tent. apud A. coram Vicecomit. in Turno ſuo primo Die, &c. 

All * Eccleſiaſtical C uſes were anciently determined in the Turn; and 
the Biſhop, with the Sheriff, did go in Circuit twice every Year, through 
every hundred in the County. 

Thoſe Things are inquirable here, which are inquirable in a Leet. For 
the Court-Leets were taken out of the Turn. [See Mag. Chart. ch. 17. 
and 2 Inſt, 32. 28 Ef. 3. ch. 9: 1 Ed. 4+ ch. 2. and of the Curt Let, 


2 
e 8 Rep. 38, | 


An Offender To ſhall be amerced, and there ſhall be a Die a or 
Action of Debt for that Amerciament. But the Sheriff may impoſe a 
a Fine on any that are guilty of an Offence in the Face of the Court, 
and on Officers neglecting Duty. And ſor ſuch Fine may diſtrain © or 
bring a an Action of Debt. 


XIV. The 4 Crunty-Court { Curia Comitatus). 1s held 225 Month 
to Month by the Sheriff, or his Under- Sheriff, upon a certain Day; 
the Month Bows computed by twenty-eight Days, and not according 
to the Calendar. [See Mag. Chart. (b. 35. and 2 & 3 Ed. 6, cb. 25. ] 

It may be kept at any Place within the County by the Sheriff, unleſs 
he | is Ko ee by Statute. [7 & 8 V. 3. ch. 25.] 

This Court is no Court of Record e but only a Court- Baron. The 


Preeholders or Suitors of this Court are the Judges, not the Sheriff. The 


firſt Proceſs is a Diſtringas, or Diſtreſs, till the Defendant doth appear; 
but no Capias can iſſue from this Court. 

This Court is for Civil Cauſes, and doth hold Pleas betwixt: Party 
and Party, where the Debt or Damage is under 40s. But it ought not to 
ſuffer the Plaintiff (as is too often practiſed) to divide his Debt into 
ſeveral Plaints under 40s. to empower this Court to hold Plea of it. 
For in this Caſe the Detendant may have a Prohibition. It hath not 
Cognizance of Treſpaſs Vi et Armis, becauſe a Fine is thereby due to 
the King, which it cannot impoſe. But by Virtue of a Writ of Juftrcies 
the Court may hold Plea of Treſpaſs Vi et Armis, and of any Sum, 
or of all Actions Perſonal above 405. Por this Writ is in the Nature 
of a Commiſlion to the Sheriff, and is Vicontiel, (i. e.) belongs to the 
Sheriff, is triable in the County-Court and is not returnable. In a 
Rep/evin, the Sum may be above 40s. yet if Freehold is pleaded by the 
De fendant, this Court can proceed no further; for Freehold ſhall never 
be tried without Writ, therefore the Cauſe maſt be removed; as when 
a Defendant avoweth for Damage-Feaſant, and the Plaintiff Juſtificth by 
Reaſon of Common of Paſture. 

a A Coroner is to be choſen here in full and open County by the Free- 
holders of the County, by Force of the King s Writ; and is to be pre- 


ſent 
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"Laws of England. 


CHAP. 1. 


— 
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fad in this Court, to pronounce Judgment 7 Outlawry b upon the FExi- 


appear · 


are here e lewis to be choſen. 

By 11 H. 7. ch. 15. The Offences of Sheriffs and Bail, ffs in deceitfully 

entering Plaints, and not duly warning the Defendants in Lune Curt, 

are examinable by Fuſlices of the Peace, and the Offenders Shall forfeit 40s. 
Offence. 

for ET 2. ch. 3 3. . the preventing Delays and Expences in 

the Proceedings in the County- Court of Middleſex, and for the more 

eaſy and ſpeedy Recovery of ſmall Debts in the ſaid County- Court. 


are the Judges, It is derived out of the County-Cour t for the Eaſe of 
the Sabjeck, and conſequently is no Court of Record, having like Juriſ- 
dition, It may be held every three Weeks. Theſe Courts are Fran- 
cbiſes, and the Sheriff hath nothing to do with them. 


XVI. © The Leet or View of Frank- Pledge, (from Fr: 'e-Pledge, Surety 
for Freemen) is a. Court of Record, held before the Steward of the Leet, 
that the King may be certified, by the View of the Steward of the Man- 
ners of the People within that Precinct, for the Preſervation of the King's 
Peace, and the Puniſhment of ſeveral Offences againſt the Publick. 
For this Reaſon every one muſt be within ſome Leet. None can be 
of two Leets, unleſs perhaps one hath not a General Juriſdiction. For 
then the Inhabitants within ſuch a private Lect muſt attend the Sheriff's 
Tarn for all other Matters, that-are not within the Cognizance cf the 
private Leet. If one's Houſe ſtands in two Leets, he is ſaid to be Com- 
morant in that where his Bed ſtands, The Preciatt ct of the Frank -Pledge 
is called Decenna ; becauſe it commonly conſiſted of ten Houſes, - The 
People did heretofore undergo great Trouble in travelling to the Sheriff's 
Turn, therefore Leets or Views of Frank-Pledge were oranted to Lords 
of Hundreds and Manors and leſſer Franchiſes, and to Mayors of Cities, 
Sc. out of the Sheriff's Turn. [See 12 Ed. 4. ch. 8.] Upon this Ac- 
count, there is a Duty in many Leets De Certo Letæ, towards the Charge 
of obtaining the Grant of the Leet. Yet theſe Courts are ſtill the 
King's Courts, tho' the Profit goes to a common Perſon, 
Subject. 
; Leets may be held by 0 Preſeridtion, 
| ſame Days contained in the Charter, 
certain Days, according to Uſage. 


By Preſcription, on certain or un- 
For it is ſaid, 


that one might preſcribe againſt it, or that that Statute, and 31 Ed. 3. 
Se. 
. that have been fince granted out of the Turn; 

re before the Statutes. 
Wee Place within the Precinct. A Man may preſcribe for a Leet, 
to inquire of one or two Articles only, as before hinted. 
The Steward is the Judge, as the Sheriff is in the Torn, 


Women, 


YE 2 


that the Statute of 
Magna Charta (which provides that no Leet ſhall be holden but twice 
in the Year) was in Affirmance of the Common Law, and therefore 


1. ch. 15, extend only to the Sheriff's Turn and to thoſe Letts 


not to thoſe that 
But they muſt be kept in a certain and deter- 


bolders within the Precinct are obliged to come to it, and all che People $ Rer. 38. 


above the Age of twelve Years, Ang under ſixty, except Peers, Clergmen 
G 


b Sec Ch, TA 
gent, after Quinto Exacſus, at the fifth Court, if the Defendant doth not 4 


c Knig 275 of the Shire for the Parliament, and Verderors of the Foreſt, « 2 Inſt. 559. 


XV. 4 The Hundred. Court i is held BOS a Steward, but the Suithrs Of the Hun- 


dred- Court. 
2 Black. Com, 


34. 
4 Bla ack. Com. 


Of the Court- 
1 

e 2 Inſt, 71, 
72, 73 99» 
122. 
4 Inſt. 261, 
203, 265. 
2 Cro. 584. 
3 Tro 76: 
2 Danv. Abr. 
289, 290, 293. 
Hauk P. C. 
B. 2. ch. 10, 
and 11. 
4Black. Com. 
270,401, 47 


By Charter, on e fr bac 115.4 


2 Inſt, 7 
1 Cro. 5 
245. 


All Fee a 6 Rep. 12, 


2 itt. 129, 


2421 


ll 
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14 52 H. 3. ch. 10.] The Jury ought to conſiſt of twelve FrechioMerdy at 
#l leaſt, to inquire and preſent all Things preſentable, If there are not 
f | twelve Freeholders Refiants to be fworn on the Jury, of any Suitors, 
the Steward may cauſe Strangers, that come within the View or Precinct, 


of his Lands lying within the Precinct, but 8285 in Nee of his per- 
. ſonal Reſidency. 


1 The Steward hath Power and Authority in this Courts þ, To elect 


1 Officers, as Conſtables, Tithingmen, Haywards, Ale-Taſters; [Q. If 
> 1 19, Ray, the Homage are not Electors of Common Right. b To puniſh Of- 
A fenders by the Commen Law, not by Statute, unleſs the Statute gives Au- 
thority, [See 18 Ed. 2.] but in no Caſe. with Death. Petty Treaſons, 
Felonies, Treſpaſſes Vi et Armis are inquirable here by the. Jury, and 
may be reſented | in this Court, but are not puniſhable here. They are 


to be certified by the Steward to the Juſtices of the Peace at the next 
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uniſhed ; ſome by Common Law, and ſome by Statutes. 

Dane. Abr. This Court hath Cognizance*, by Common Law, or by Statute, of tip- 

29% e ling in Ale-houſes, Miſdemeanors of Ale- Connors; Affrays, Afﬀaults 
4 Inſt, 262, 

be, whereby Bloodſhed enſueth; Common Barretors, Bawdy- Houſes, Miſ- 

demeanors of Conſtables for negleting to keep Watch ind Ward, and 

to execute their Office upon Vagabonds and ſturdy Beggars ; Deſects in 

Bridges, Cauſeways, and Highways; Deſtroyers of ancient Bounds to 


diſtinguiſh Pariſhes, Tithings, and Commons; Mifdemeators of Bakers, 
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the Aſſize of Ale and Beer; Offences of Butchers, Curriers, Cottages and 
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Waifs, Treaſure-Trove, and Goods wrecked belonging to the King, not 


— 


Fair or Market, Foreſtallers, Regrators, and Ingroſſers, unqualified Perſons 
keeping Guns, Dogs, or Engines to deſtroy the Game; unlawful Games, 
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holders, of thoſe that give Lands in Mortmain without Licence, Mil- 
lers, Nightwallkers, common Nuſances; the Want of Stocks, Pillory, 
and common N Pound Breaches, Reſcous, Scolds, Miſdemeanors 
of Shoemakers, Searchers and Sealers of Leather ; thoſe that put Stone- 


horſes of two Years old into a Common, Offences in I Ktuallers, falſe 
Weights and Meaſures, Sc. 
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Finch 386. the Day of Preſentment, ſubjects the Party forthwith to a Fine or Amer 


„ ciament, and is not traverſable, unleſs it toucheth the Party's Freehold ; 
. 


> aft. 32. as that one ought to cleanſe the Highway, by Reaſon of his Tenure. 


1 e, 175. Here the Courſe i is to remove ſuch Preſentment into the King's Bench 
th W & 470, 


| 
| 
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| Leet have Power to try any Manner of Traverſe. See Mag. Chart, ch. 
17. 1 Ed. 4. ch. 2. 

The Frecholders in a Leet may make By-Laws, relating to the Pub- 
lick Good, for Matters within the Leet; and they ſhall bind every one, 


wiſe if they are for a Private Intereſt, they bind thoſe only that agree to 
them, and muſt be in Purſuance of a Cuſtom to make fuch By-Laws. 


- The 


Fern and Tenants in Ancient Demefne. Tees gat of Martebyides ge 


to be of the Inqueſt or Jury. No one is bound to attend on the Account 


e 4 Toft 265. Quarter- Seſſions; © other Offences may be inquired of, Preteen, and 


that do not obſerve the Aſſize of Bread; Erewers, that do not obſerve 
Inmates, Decenners or Suitors reſiant not appearing at the Leet; Eſtrays, 


to a Subject; Offences of Eaves-droppers, of thoſe that neglect to hold a 


common Hedge-Breakers, thoſe that neglect to make Hue and Cry after 
Robberies and Felonies committed, Miſdemeanors of Higlers, Inn- 


yer 13, 14. Mete, That a Preſentment in a Court-Leet, or Sheriff s Turn, after 


by Certiorari, where the Party may traverſe it. Neither the Turn or 


if they are for the Publick Good, or for the Commonwealth. Other- 
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no Court of Record, and therefore County-Courts, Hundred-Courts, Sc. 2. 
are not of Record; becauſe they are but Courts-Baron. A Court- 2 lat. 5. 


b tn. eat i. Ml. — — aoey Inns. 
5 1 ls. ct. — „ 

Bra cc. Fy 
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The Method of Puniſhment 1s by Fine and Amerciament, which are 
incident to Court-Leets. | 


a A Fine here ſignifies a pecuniary paniment, aſſeſſed by the Stew. * Coke“ 


ard for an Offence or Contempt committed in Court, or by publick Of- > gg 
ficers out of Court, in Adminiſtration of their Offices. A Fine is always 5 26. | 


to be aſſeſſed by the Steward, and is not to be affeered; tho' ſometimes ® Rep. 38, 


it is called an Amerciament. For a Fine the Lord may have an Action H Rep: 4 
of Debt, or diſtrain of common Right. This is the only Court that 45. 


can fine and not impriſon. b An Amerciament (Miſericordia, for it ought 4 "i b. 


to be aſſeſſed mercifully) is a pecuniary Puniſhment, aſſeſſed by the > Dans. 292, 
Homage or Jury, for Offences committed out of Court by private 1 Ld. Ray. 
Perſons, to be mitagated by Afeerors [from Aﬀeurer, to tax] af- .. 


b 8 Re a 
firming the Reaſonableneſs thereof upon their Oaths, where no expreſs 40, _ ” 


Penalty is prefcribed by the Statute, An Amerciament i is always to be: Wilſon 20. 


Ir 
aſſeſſed by the Homage. And if an Amerciament is agreed on, © the N 


Lord may have an Action of Debt for it, or diftrain for it of common Cole's 
Right, and impound the Diſtreſs, or ſell it at Pleaſure [2z.] But he 5 Cop. 
cannot impriſon for it. A Man cannot be amerced in a Lect for ſur- g Re 
charging the © Common, or for digging in the Common; becauſe this 42. 
concerns the Private, and not the Publick Intereſt, and belongs rather to Comp, 0 
the Court-Baron to inquire of it. $; . 
e Every one that hath a Leet or Market ought to have a Pillory, Tum- © fi I. Abr. 
brel, Gc. to puniſh Offenders. [See 51 H. 3. St. 6.] For Want thereof, as; oll Abe: 
well as for other NegleQts, the Lord may be fined, or his Liberty ſeized. 9: _ 
Stocks are to be provided at the Charge of the Tow. For originally | ak: 333 . 
they were net to puniſh, but to keep Men in hold. 1 * 2 
Rote, That the greateſt Part of the Buſineſs of the Turn, and Leck, Kitch. 13. 


hath declined for ſeveral Vears, and is devolved on the” Quarter-Sefſcns, 2 772 Abr. 


2 2s 


XVII. The Court. Baron is a Court which every Lord of a Manor Of the Court 


(anciently called a Baron) hath within the Precin& of his Manor. It is 1 0 Lo 
nit, 58. 


& b. 


Baron is an inſeparable Incident to a real Manor, not to a nominal Ma- ew bs 
nor, where the real Manor has been once deſtroyed, by granting away G Rep. 11, 
the Demeſnes, or Services. It muſt be held by Preſcription, for it can- 2, 665 : 


not be creamed at this Day. A Court-Leet is not incident to a Manor, 8 


but he that hath a Manor may alſo have a Court-Leet, to be held within Compl. cop. 


his Manor by Preſcription or Grant from the King. And that which of 1 c 

a Publick Nature is tranſacted in a Court-Leet, when it is held with a 55 oy Om 
Court-Baron, ſhall be applied to the Court-Leet, as private Matters ſhall 3 Black: Com. 
be applied to the Court-Baron, [Sec of Eftates by Copy of Court-Roll. * 
B. 2. ch. 1, ante.] 

A Court-Baron muſt be holden on ſome Part of the Manor. For if it 
is holden out of the Manor, it is void; unleſs there is a Cuſtom to hold 
Courts at one Manor for all, where the Lord hath ſeveral Manors. 

This Court is of 2 Two Natures, .1. By Common Law, which is the » Rep 26. 
Barons or Freebolders Court, or the Court-Baron that is incident to every Rep. 11,12, 
Manor, of which the. Freeholders being Suitors (Men not Women) are _ 1 1 
the Judges, and the Steward only Regiſter. It cannot be a Court- Baron 
without Two Suitors at leaſt, b A Jury finds that there is ſuch a Manor, „ 1.4, Ray. 
but that for twenty Years there has been but one Freehold Suitor; it 864. 


2 Nac k. e 
404. 


ſhall not be intended that the Manor is deſtroyed, but that it is ſuſpend- 


ed pro Tempore 22. This Court may be kept from three Weeks to three 
Weeks. 


=— Inflitate of e © Book INV. 
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Weeks, 2. By Cuſtom, 8 is called the: emen Court, though it 
is kept but very Aldom, This doth concern Cuſtomary Tehants and the 
Copybolders, whereof the Lord or his Steward is Judge. The Court. 
Baron may be of this double Nature, and the Rolls contain Matter that 
concerns both, or One may be without the other. But as there can be 
no Court-Baron at Common Law without Freeholders, ſo there cannot 
be a Cuſtomary Court, without Copyholders, or cuſtomary Tenants, 
And then, though it is not a Manor in Law without Freeholders, yet 
1 „ ſuch a Manor, that the Lo may neng Courts, Sc. for Copy- 
holders. 3 
This Cuſtomary Court cannot be held out of the Aar, . 
» 2 Inf, zr. The Franchiſes of 1nfangtbefe and Outfangthefe, to be heard and de- 
termined within Courts- Barons, are antiquated or gone. Fang in the 
3 Brat, Lib. Saxon Tongue ſignifies to take or catch, and Thefe a Robber, 4 80 that 
3 Tract. 2. the Words ſignify a Privilege or Liberty, granted unto Lords of certain 
ch. 35. Manors, to judge any Thief taken within their Fee; whether one of 
their own Men living zz the Manor, or one wing out of the Manor, 
that is taken there, 
The Perſons concerned in this Court: are tha Lird, the Stcward, the 
Lord's Tenants, and the Bailiff. 8 
4 Rep. 244 The Lord is Chief in Place of Authority. * His Acts are g 8000 tho! 
9 Rep. 40, an Infant, Non Compos Mentis, outlawed in a Perſonal Adin, excom- 
111 58; b. Municate, &c. And tho” but Tenant £ for Years, at Will, by Statute-Viet 
1 chant, Sc. he is Dominus pro Temfore, and a lawful Lord of the, Manor 
for the Time being, not only to make Admittances upon Surrenders 
and Deſcents, but to grant voluntary Copies of ancient Copyhold Lands, 
which come into bis Hands. Even the Voluntary Grants by Copy, 
made by ſuch particular Lords, ſhall bind him that hach the Freehold 
or Inheritance ; becauſe all theſe are lawiul Lords for the Time being. 
But Diſſeiſors, Abators, Intruders, and others that have Joſaitable 
Eſtates, ſhall not bind others by their Voluntary Grants. A Tenant at 
Sufferance ſhall not bind them, becauſe he is in by Wrong; tho Ad- 
mittances made upon Surrenders or Deſcents, by Diſſeiſors and others in 
Poſſeſſion that have defeazable Titles, mall ſtand good, againſt them 
= that have Right; becauſe it was a lawful Act, and they were compel- 
5 fi . 58. b. lable to do it. Nay if the Lord of a Manor for the Time being is Leſſce 
59. b for Life or Vears, Guardian or Tenant at Will of a Manor, and does 
4 Bal Abr. take a Surrender into his Hands, and before Admittance his Eſtate 1s 
determined, yet the Lord that cometh in above, ſhall be compelled to 
make Admittance according to the Surrender for there was Legitimus 
Dominus pro Tempore. What Cuſtom doth confirm to a Copyholder, 
the Law will allow him; yet thoſe Acts that are not ſtrengthened by 
Cuſtom, have no longer Continuance, than the Lord's Eſtate continueth. 
And therefore if a Lord for Life of a Manor granteth a Licence to a 


Copyholder to alien, and gietb, the Licence i is Rn and the Tower 

of Alienation ceaſeth. 3 
3 a The Lord's Authority doth conſiſt, chiefly,” 7 1. In puniſbing Offen- * 
Compl. Co- ces and Miſdemeanors committed within his 3 as for. Non- Per- 3 
pyholder, formance of Cuſtoms, breach of By-Laws, Sg. 2. I deciding Con- 
$44 troverſies about the Title of Copyhold lands lying within his Bounds; 

Where he may redreſs Matters as a Chancellor! in Equity. Theſe Autho- 
1. rities concern the Court-Baron, properly ſo called. 4. In admitting 
[| 8 Copyholders pan voluntary Grants, Surrenders, or Deſcents which may 
4 5 45 4 | ' . e be 
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be done by him b out of the Man pleaſeth,* Ibid. 
4 In giving Licence to Copyholders, to alien by Deed, or to demiſe for 4 Br 67, 
Feat e N e ole dt e eee b Tall. 30. 4. 
The © Steward (from Stede a Place, and Ward a Governor) is he that 61. b. "6 : 
in the Lord's Abſence ſitteth as Judge in Caſes of Copyhold in the 8 
Court, (but he is only a Regiſter in the Frecholders Court) to enter 743. 5 | 
Plaints, Pleas, Surrenders, Admittances, Fealties, and to prove Teſta- © Nep. 48. 
ments, and to. commit Adminiſtrations of Perſons dying within the 1153. 
Manor, Sc. In the Lord's | Abſence he may alſo puniſh Offences, 4 Coke's 
determine Controverſies, redreſs Injuries, &c. he acts ſometimes in the Cmp. Cop. 
Lord's Name:  - Stewards for the moſt Part have Patents Appointments 4 4 30. 
in Writing, for their Offices; yet they may be retained by Parol, or Int. 6:. a. 
Word of Mouth, and they ſhall continue ſo until countermanded. But ms 
in the King's Manors a Steward cannot be retained by Parol. Neither 166, 1 
can a Corporation make any ſuch Officer without Writing, Vet if he is 
retained by Patol by a Corporation, his Judicial Act ſhall ſtand good, 
though his Authority is grounded upon a wrong Foundation. But Acts 
which he performeth as Cuſtom's Inſtrument (not as Judge; as Volun- 
tary Admittances, &c,) can never bind. 1 
e A Steward of the Court may take Surrenders in any Place without 4 Rep. 26, 
Cuſtom; but he cannot, at any Court holden out of the Manor, make 1 
Grants of Copyhold Eſtates, or Admittances, unleſs by Cuſtom, or "ook Cop 
expreſs Words in his Patent, or by ſpecial Authority given him by the $ 45, 46. i 
Lack. 514-047 IR th 3.208 3 Ld. Ray. 762 
The Office of a Steward may be forfeited by Abuſer, Non- Ther, and 1 Leon. 290% 
Refuſer to keep Court, ccc. „ 2 Danv. Abr 
An Under- Steward is the Steward's Deputy, and his Authority is . 
equal to the Steward's, and though the Under-Steward can take a Sur- $% ane. 
render out of Court, he cannot make any Admittance out of Court, 5 Coke's 
without ſpecial Authority, or particular Cuſtom. A Steward muſt 1 wo 
have“ ſpecial Words in his Patent, to make an Under-Steward, unleſs Kitchin 265, 
in caſes of Neceſſity; as where the Office of Stewardſhip deſcends to an 1 
Infant, or is granted to a Peer, then in Reſpect of Infancy or the Digß- * 
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nity he may make a Deputy, 
The Tenants are the Freeholders and Copyholders. . | 
The | Ba#lif is the Crier, and his Duty is to execute the Proceſs of i : Inf. 234. b. 
the Court, to preſent all Pound-Breaches, and all Chattels waifed and - -q_—_—_ 
ſtrayed, Rey 6 339. 

As for the Furiſdiction of the Court- Baron. 


1. The * Freebolders- Court conſiſts in hearing Plaints of Copyhold « Lit. 76. 
Lands (for Copy holders ſhall not implead, except againſt the Lord himſelf, 4 Rep. 26. 
or be impleaded in the King's Courts for their Tenements by the King's 1955 7 8 
Writs, tho' a Copyholder's Leſſee for one Year may bring an Ejectment) Coke's 
and for Debt, Treſpaſs, &c. under 40 5s. (not of Treſpaſs Vi et Armis, Comp. Cop. 
becauſe they cannot impoſe a Fine) where the Freeholders or Suitors * ? © 
are Judges. b Theſe muſt be Twelve; though the Lord may hold a » Coke's 
Court-Baron for other Purpoſes, where there are but two Tenants. But Comp. Cop. 
if there is Iſſue betwixt Party and Party, there muſt be Twelve; 
where the Trial by Jury is by Conſent, the Proceſs is the fame as in the 
County-Court, by Diſtreſs infinite. But if the Defendant in Treſpaſs 
appears and pleads Freehold, the Court ſhall ceaſe. Every Stranger that 
comes within the Manor may be ſued there in Debt, Treſpaſs, Sc. un- 

6 H = der 
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543 


| Wins, 3 30. the Lord, and he for Cauſe may reverſe the Judgment. And the 


8 as at firſt intended that 
they ſhould be held every chree Weeks. 


44 Rep. 26. eee Eg. PTL 
1 Rep: 44%” -, 2-4 The Copyholders Court, (or Cuſtomary-Court, to be held, upon ſome 
bY 2 


vn =- Forfeitures, and for Grants and Admittances upon Surrenders and De- 
** Oll, r. x ; ; 


527. 


of Lands, to defeat the Lord of his Profits; Of Rent, Cuſtom, or Ser- 
vice withdrawn; Of Lands eoncealed, or uſed without Licence of the 
Lord; Of Eſcheats and Forfeitures; Of Encroachments on any of the 
Lands of the Lord without Licence; withrholding Court-Rolls, Rentals, 
or other Evidences appertaining to the Lord; of Mortmain; Letting 
Copyhold-Land for a longer Time than a Vear and a Day without Sur- 
render, unleſs it is by Cuſtom that one may let for longer Time; Alie- 
nations of Copyhold by Deed; cutting down of Trees by Copyholder 
without Cuſtom or Licence ; Copyholder ſuffering his Houſes to decay, 
and not repairing them; of Surrenders by Copyholders aſter the laſt 
Court to the Uſe of another, and not brought into Court; of Suit not 
performed at the Lord's Mill by Reaſon of Tenure; of Waſte by Te- 
nant for Life in Houſes, Lands, Woods, Gardens; of Fiſhing, Hawking, 
or Hunting within the Liberty of the' Lord without Licence; taking 
away Swans or their Eggs. The Homage may alfo inquire of Surcharge 
of Common with commonable Beaſts, or of putting Beaſts into the | 
Common, that are not commonable; of 'Freſpaſs in the Common, or 3 
Waſte of the Lord, by digging, building, or Incloſure ; of Treſpaſſes in 4 
Cory, Graſs, Meadow, Paſture, Woods, Hedges; of chaſing Cattle into 
the Manor, and rechaſing them; Reſcous and Pound-Breach ; removing 
Mere-Stones or Land-Marks ; of Bailiff, and Conſtable, or Hayward, 
| 2Danv.Abr, heglecting his Office; of By-Laws or Orders not obſerved, . a For a 
457, 48. e e e REELS | —.— Court- 
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CHa. 1. Low "i England. | e 


1 may -chaka — by Cufair as well as a <P ind add a 

penalty upon the Breach of Abet ; which cannot m affeered, 2 a 

Penalty differs from an Amerciament. 

Ia this Court there need not any Kcbocholdere,. | | 

The Method, of Punibment is by: Anerdiament. For Amerciaments b Coke 
are incident to C ourts- Baron, as Mell as to Courts: Leet. Ceoemypl. Cop. 
After the Homage hath; preſented Offences,the Steward cannot amerce, ? * 
without three Afeerors are ſworn "toi affeer or moderate the Amercia- 1172 ara 
ment; and then the Lord may have an Action of Debt in his Court- 11 Rep 43. 
Baron ſor rather elſewhere} for an Amerciament affeered (not diſtrain 

for it without Preſcriptiba)| for the Suitors are Judges there, and not the 

Lord, as hath been aid. The Lord cannot amerce any one in his own 

Court for Treſpaſs done to himſelf; for he cannot be Judge in his oẽn 

Cauſe. Fines are never incident to Courts. Baron as ſuch. Fines are 

incident to ſome few Manors only, where there are Courts- Leet. 

A Court of Survey differs only from a Court.- Baron, inaſmuch as be- 

ſides the ordinary Buſineſs of a Court-Baron, every Tenant is ſummoned 

to bring into Court his Leaſe, Copy, or Title to his Eſtate, to be ſur- 
veyed by the Steward, when the Manor comes to a new Lord, &c. But «2 rag, 142. 
this Power is to be queſtioned: [See Stat. of nne or 52 H. 3. 

ch. 22. 15 Ri. 2. ch. 12. 16 N. 2. cb. * 


XVIII. The Cour? of ans Dana belongs to a "Manor: of An- No ber * 
cient Demeſne, and is in the Nature of a Court-Baron, held by the 23 

King's Bailiff, or the Lord of the Manor, wherein the Suitors are Judges. _ Com, 
It is no Court of Record. The Tenants have Privilege not to be ſued 35 


out of this Court, but have Juſtice by the Writ of Rigbt Cloſe directed ; 


Actions, in which the Title of the Freehold does not come in Debate. ? : 3 TIN 
It extends to real Actions, or where the Realty of their Lands may come 270. 
in Queſtion. Therefore Ancient Demeſne is a good Plea in Eject- 5 Rep. 105. 
ment, Replevin, Sc. ( but this Privilege extends oaly to Freehold Lands 321, &c. 
held of the Manor, not to Valle Lands which are Fare of the e, 
Manor.] * 5 it Sond: 4667.24 2 Wh 
The „ WG Bok in a Walt of Right Cloſe cannot remove -the Plea out 8 559. 
of the Court of the Lord upon any Account, tho! the Tenant may re- 3 Lev. 405. 
move the Plea by Recordare for ſeven Cauſes. [See 4 Inſt. 269, 270.] 
Ik falſe Judgment is given in this Court, the Demandant or Tenant 
ſhall have a Writ of falſe Judgment (en a Writ of Error) as it is in 
other Courts not of Record. 
Lands in ancient Demeſne maybe: 3 upon Statutes, Os upon 
an Elegit ; becauſe the Title of the Land is not directly put in Plea in 
the King's Courts. Regularly all general Acts of Parliament extend to 
ancient Demeſne 5 hots 4 | n 
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* 14 Pens may y bes WE: PE ane by ens « of the cou, and upon a 
proper Affidavit. 2 Burr. Rep. ene © 40 1 

But the Court will not ouſt themſelves 95 Jurich gs. in eh. of fuch a range 
wild Juriſdiction as this, without a very ſufficient Affidavit. 5 GN DATE: 

Such Affidavit muſt ſhew, “That the Lands are holden of a Manor, which Manor 
ce is itſelf aucient, Demeſne; and that the Matter can be tried in the Court of that 
« Mans ; and that there are Suitors. 'there;” And it mußt Wey, us ＋ hat the De- 
„ mandant has a Freehold.” Vid. 

Domeſday Book will not ſhew whether the particular Lands ans anten Demeſne : It 
Will only ſhew Veto (une the Manor is'fo or not, 2 Burr, Rep. 1048, Ts 

XIX. Tae 


d2 oo 542, 
to the Bailiff or Lord. This Privilege doth not extend to perſonal 3 e Com. 


1 Roll. Abr. 
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488 e Ae. Inftieute, of the Book IV. 


poſt. 


Hawk. p.C. before the Coroner, it is not traverſable d. 
: Gon > He hath no Juriſdiction of Offences cominitned 3 in the open Sea e, be- 


«<2 Str. 1997. tween the high and low: Water Mark when the Tide is in, but otherwiſe 


» * 
"EA LF LA IDA, Sy ACTS dee N 
1 2 2 8 re Sho. N — 


Ofthe Coort XIX. T he Caurt 60 the Coroner id a Court of Recotd, to logie 
3 2 Coro - where any, one comes to a violent Death by Felony or Miſchance. He 
28. P.C. 5 1. can inquire of no other Felony, but of the Death of a Man, and then 


2 Inſt. 32: Super Viſum Corporis, which no other can do. 
4 Inſt. 271 


II. F. C 1% If the dead. Body, is buried, or ſuffered to lie ſo long that it ioks he. 


4 Black.Com. fore the Coroner hath viewed it, the Townſhip ſhall be amerced. The 


271. 


v A 
1 IJ ' Coroner, may. take up a dead Body out of the Grave, to view it“ fot 


5 1 Str. 22. the taking of an Inqueſt, if there is no Danger of Infection by digging 
it up. If there is Danger, or if the Body is drown'd, and cannot be 
© ; Rep. 110. found, he ought not to proceed. In ſuch Caſes e the Inquiry may be by 
7 . 35: Witneſſes of the Felony, before Juſtices of the Peace, Juſtices of Oyet 
N Terminer, or in the King's Bench, if the Felony was committed in 


> Danv. Abr the County where that Court: fits. + Inquifitions of one found Felo de ſe 


210, 


2 Lev. 141, Are tfaverl; ahle by the Executor or Adminiſtrator,” the Inquiſition being 
152. 

| 13 5 181, other Caſes in Point of Offence. (Qu.) 

1 4 The Coroner may take an Indictment upon View of the Body; as alſo 


removed into the King's Bench by Certiorari; and ſo are Inquilitions 1 in 


3 Inſt. 271. an Appeal N a Year after the Death of one ſlain, not after the Stroke. 
See of Ap- 115 Weſt. 1. . 10. IT He May likewiſe inquire of the Eſcape of the 
peals, ch. 5. | 

8 urderer; and 65 it is found, that the Murderer eſcaped untaken, the 
Townſhip cannot traverſe ſuch Eſcape = if rr ark is found 


when the Tide is out; nor Rom the FORE of the KY s.Courts. {See b_ 
the Statutes infra.} 


f 2 Danv Abr. Now as to the View of the Body. It * Office, fo Wr as he is 
ett. acquainted with the Suſpicion at leaſt of a violent Death, to ſend his 


Warrant or Precept to the Bailiff, and alſo to the Conſtable and Ti- 
thingman of the Hundred, &c. to ſummon twenty-four ſufficient Men of 
the four, five, or fix next Towns adjoining, that at a certain Day the 
come before him to ſuch a Place, to inquire upon View of the Body 
1 Str. 167. of A. Cc. If the Body is buried, it is to be taken up, and the Coroner 
alk 377- js to record the Names of. thoſe that buried it. And if the Body has 
lain fo long, that it cannot be judged how it came by its Death, that alſo 
muſt be recorded, that at the coming of the Juſtices of Aſſize, the 
Town where, Sc. may be amerced upon the Sight of the Coroner's 
Rolls. If the Coroner and Jury are able to inquire of the Death, then 
they are to preſent the Manner of the Killing, whether the Party was 
killed by himſelf, or any other, or by ſome Miſchance. And the Co- 
roner, to aſſiſt in the Inquiry, may ſend his Warrant for Vitneſſes to ap- 
pear, taleing their Examination in Writing under their Hands. And if 
any one is to be tried for Felony; the Witneſſes muſt be bound by Re- 
cognizance, to appear at the next Aſſizes, to deliver their Knowledge of 
the Fact; and the Felon in the mean Time, is to be committed by the 
Coroner. The Jury upon Oath having brought in their Verdict, the 
Coroner muſt reun the Inquiſition either of Murder or Manſlaughter 
by another, or Frio de ſe, or of a Killing by Misfortune, &c. to the next 
Gaol-Delivery of that Se or eerfily. the ſame to te, King s Bench. 

Fen 2 H. 7. ch. 1] \ - 
. Co. 3 1. For Miſmanagement in ec &c, the Filing: of the Inquiaion 
1 Mod. 82. may be ſtopped, or the Coroner may be ordered to attend, aud amend 
1 Ventr. 181, his Inquiſition, If he hath been guilty of gy tee or Bribery in taking 


: 1 33, the Inquiſition, a elius Inquirendury may be awarded to ſpecial Com- 


1 miſſioners, 


* „ —— — 
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miſtionete, to take a new one, who ſhalt proceed on the Teſtimony 7 
Witneſſes, not upon a View of the Body. If the Inquiſition is good, he 
that is ſuſpected to have committed the Felony may be tried upon the 
Inquiſition, as well as upon an Indictment. [See 4 Ed. 1. St. 2. 3 H. 7. 
ch. 1. and 2 Pb. & Mar. ch, 13. "ery Se, Duty of a Coroner is ſet forth 
4 large. Wie Thy Ye SET” 
b The Curontr ought to fit upon the Body o every Priſoner, that dies 05 faſt 3 
in Priſon. | 
_ [See Greamed's judicial an miy 2 Offe of Coroners ; and "= 
Pleas of the Crown, B. 2. ch. 9. 
By Articuli ſuper Chaktas, or 28 Ed. 1. ch. 3 1 caſe of Death withi 
tbe Verge, the Coroner of the County ſhall act = the King's Coroner. 
By 33 H. 8. ch. 12. $1. & 3. All Inquifitions upon View of Perſons 
Jain within any of the Kings Pallet * or Houſes, or any other Houſe or e see of the 
Houſes, at ſuch Time as bis Majefly ſhall happen to be there abiding in bis 14. 9 
Noyal Perſon, ſhall be taken by te Coroner of the King's ane without = EY 
555 . 1 * of any other Coroner of any County. 
By 3 H. 7. ch. 1. The Coroner is to have upon an Tooth itton found of © 
Maurtder 138. 4d. of the Goods of the Murderer, If be bath nothing, 
then of the Amerciaments of the Townſh Whip for the Eſcape, if there was an 
| Eſcape in the\Day-Time. | See Weſt. I. ch. 10.] But, 
By 1 H. L. ch. 7. When one ts ſlain by Mifadventyre, The Gr oner - ſhall 
execute bis Office without Fee, on Pain of 40 8. 
By 25 Geo. 2. ch. 29. Fir every Inquiſition, not taken upon View of a 
Bil dying in a Gael, which ſhall be taken Ly. any Coroner in any Place 
' contributory to the Rates directed by 12 Geo. 2. ch. 29. the Sum of 208. 
and for every Mile w'ich be ſpall be obliged to travel 9d. ſeall be paid to him 
out of the Money ariſing by ſuch Rates. 
Aud for every Inquiſition taken. upon Vi ew of 4 Body dying in a ; Gaol 
by any Coroner, ſo much, nt exceeding 20 8. ſball be paid to bim, as the 
Fuſfices at N JOE think ft, out of the wy ariſing by the Jaid 5 
Rates. | 
Provyded that over and above ſuch: nee the Coroner upon an 
Inquiſition upon the Vie 0 2 a Boi Wh: or murdered, Hall bave the 138. 
and 4 d. as granted by 3 
Coroner taking more than as above Biuited, Naa of Exthrricu. walls 
No Coroner 3, tbe Houftold and Verge, of the Aqmitalty, Durham, Lon- 
don, Southwark, br. any Franhiſe . to the City of London, nor of + 
any City, Borough, Tin, Liberty, or Franchiſe, not 1 to the faid 
Rates, within ww ich ſuch Rates have not been uſually afl afſeſſed, fs ſhall be intitled 
to any Fee or Recompence given by this Ac. 155 Git ſuch Corantrs may take 
ſuch Fees aud Allowances as they are intitled to by 1205 ora all be given 
or allowed them by the Perſons by whom they are appointed. 
g 2 any e not appointed by. annual Election or Nomination. or whoſe | 
Office is not Waren, to any other Office, fall be convicted of Extortion, 
oulful Neglect of Duty, or Miſdemeanor in bis Office, the Court before whom 
be ſhall ja convicted may adjudge bim to be amived from his Office, and 
thereupon, if choſen - by. Halali e Writ de Coronatore amovendo & 
Eligendo ſhall iſſue. 
not choſen by Fr . then the Perſon or Perſons intitled to the 
 Nematton and Appoint ment of any ſuch Coroner, ſhall upon Netice of ſuch 
Jude ment of Amoval, nominate and — —— Fe Jo tobe Coroner in 
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o An nflirute of rhe Book IV. 


Isee 4 & 57. & M. cb. 22. Concerning che Plading of S 0 to 


an Inquiſition returned by a Coroner. And ſee of the Coroner, B. 1. 
ch. 7. ante. | 


8 SIE: | XX. The Cure of tha. : Clerk of the Market is to inquire of Weights 


ofthe Market. 2 and Meaſures, whether Ok are gagias to ae ng" 8 Standard or no. 
a 4 Inſt. 273. 
See ante 203. 


Gee N The Cart of * Pie-Pawders / a urin Pedis Pulverizati, bebo 


pe Pie-Pow- for Contracts and Injuries done in the Fair or Market, Juſtice ſhall be 
18. 


b2 Int. 220, done as ſpeedily as the Duſt can fall from the Foot) is incident to every 


221, 231. Fair and Market, for by Grant of the Fair or Market it ſhall paſs. | 
. It is a Court of Record to be holden de fore the Ste ward of the Court, 


10 Rep. 73. Who is the Judge there. 
3 Com. ny to the Juriſdiction. 

1. The Cauſe of Adion (for Contract, Slander, or Injury) muſt ariſe 
in the Fair or Market, and not before, nor in a former Fair or Market, 
nor after the Fair or Market. 2. It muſt be for ſome Matter concern- 
ing the fame Fair or Market; and done, complained of, heard, and de- 
termined the ſame Day. 3. It muſt be within the Precinct of the Fair 
or Market. 4. The Plaintiff, or his Attorney, muſt take an Oath ac- 
cording to 17 Ed. 4. ch. 2. 1 Ri. 3. cb. ö. That the Contract, &c, was 
made during the Time of the Fair or Market, and within the 
dition. But that concludeth not the Defendant in pleadi ing to the 
Jurifdiction. The Trial is by Merchants and Traders in the Pair, and 
tbe Judgment againſt the Defendant ſhall be ND Amercietun. A Writ 
of Error lies upon an erroneous Judgment. 855 

But this Court is growing out of Uſe. eee 
i here may be a Court of Pie-Powders by Cuſtom or Sage 


1 Roll. "Abr, c without Fair or Market, which ee # hold Kan of Obligatio 
5455 1 Preſcription. 1 8 


Of the Cour | 2 3 in EY ee 
of the Com- 
— XXII. The Court of the Commiſſioners of a Sewers, (from Sewer, a 


Pa Paſſage or Channel for Water) is by Commiſſion under the Great Seal, 

2 4 Iſt. 275. according to 23 H. 8. ch. 5˙ where there is the Form of their GR 

; 00" Com. mifſion and of their Oath. This Commiſſion is granted by the Lord 

 Burn-Jot, Chancellor, Lord Treaſurer, and the two Chief Juſtices, or any three of 

ut, Sewers. them, whereof the Lord Chancellor to be one. This Commiſſion may 
laſt ten Years, unleſs repealed" before that Time; and all Laws made by 
Virtue thereof ſhall continue in Force one whole Year after the ſaid ten 
Years, and the Juſtices of the Peace of the County have Power to execute 
the "Commiſſion and the Laws for that Year, unleſs a new Commiſſion 
 Hueth forth in the mean : 

By 3 Ja. 1. ch. 14. All Walls, Banks, Ditebes, Gutters, Sewers, Gates, 
 Catſeways, Water-Courſes, Bridges, and Streams, within two Miles of Lon- 
don, Falling into the River Thames, ball be ſabjekk to the Statutes and 
Commiſſioners of Sewers. 

| Their b Bufneſi is to repair Sea-Banks and Walls, to ſurvey Rivers, 

| 15 141, Publick Streams, Ditches, Bridges, and other Defences, by the Coaſts of 
142, 143, the Sea and Marſh-Grounds. But they cannot intermeddle, unleſs in 
Caſes where there is a publick Prejudics. For if they decree a Stream 


3 bs e 


Juriſ- 


ns, by 


2 — ——̃ ¶ ͤ 22 — — — — 


2 * „ Sette tet FL 


e 


— — — „ 


—_—_— 


Cnar. 1. Laws of Bogland, an 


to 5 00 ſtraitned, ſo that FT Meadow of a particular Perſon is 5 
an Action will lie. Neither can they make a new River, or try new In- 
ventions, at the Charge of the Country. 1 6 

They may make a Tax or © Rate according to the Quantity and Qua 
lity of 15 1 and Rents at their Diſcretions, aa Al at e, 18 855. 157 
Danger 3 even, where one only ought to repair, if he is not able to do 140. 
it, or where no Fault was in him, the Damage happening by Reaſon of . 1127. 
th extraordinary Rage of the Waters. And if any. Perſon refuſes to 

it, the Commiſſioners may grant a Warrant to diſtrain his Goods 

100 ſell them. Lands alſo may be ſod for the Tax or Rate. 

Tho' by the Act the Commiſſioners have Authority to do according to we 
their Diſcretious, d yet they are bounded by the Rules of | Reaſon and s 5 Rep. 100. 


Law. For Diſcretion is to dz/cern betwixt Right and Wrong. 6 : N. 56, 
By 7 Ann. ch. 10. Any fix of the Commiſſi oners may decree the Sale of * 
Copybold Lands. 


See 7 Ann, ch. 9. For giving the Commiſſioners of Sewers of London 
the ſame Powers, as C mmiſſioners far Counties have. 

The IRE e may proceed by Jury, View, and Diſcietion, 
bounded by the Rules of Law, to inquire of any Annoyances, and to re- 
move them, to inquire Who have neglected to repair, &c. and the Jury 
may amerce for Neglects. The Commiſlioners may puniſh by Fine for 
Contempts in Court, or where their Officers neglect their Duty, Er. 
But they cannot impriſon for diſobeying their Orders, as they. may do e 1 Sid, 145, 
for a Contempt in their Preſence, 

[See 23. K 8, e .13 "El. cb. . Rut the Commiſſioners and 1 Vent 6, 
their Proceedings are ſubj ect to the Jpriſdiction of the King's Bench, Mod. 44. 
notwithſtanding the Chauſe in the Statute of 13 El. ch. 9, heil has * 


Sid. I 
altered the 23 H. 8. ch. 5. whereby the Commiſſioners were obliged to 1 Ld. = 
certify their Proccedings into Chancery. ] | e 0D, * 6 

2 F 5 I tr. 009, 


XXIII. For the Court i Comm! 5 mers upon the Statutes of # Bankrupe, = the Court 


Commiſ- 
51 7 | | r 


„ + av i 


XXIV. The Cu? of . B. : Ee natitn + Wi 5 's 
by Virtue of a Commiilion, out of the Chancery, Exchequer, or the Court ſroners to exa- 
of the Dutchy of Lancaſter, in Caſes of Equity, to examine ſuch. Wit- mine Wit- 
neſſes as are not able to come to be examined, or that live remote from neſes 


ſee of 7 1 ante. | 


Inſt. 2 8. : 
the Court. The Comrr itfioners are named by both Parties i in Suit 3 In 9 Rv. 58 1 


they ought to be indifferent, and Lene e out the Truth, For 
this End they are not bound to the etter o the 1 Interrogatory. They 
ought not to diſcover to either Party, or to any other, the Depoſitions, 
or any Part of them, before Publication is 1 8 by the Court. Nei- 
ther, after the Examination is begun, ought a Conimiffioner to confer 
with either Party, to take new Inſtructions. If he doth, an Informa- 
tion will lie againſt him, and he may be puniſhed by Fine and Im- 


priſonment, when the Witneſſes Hays been examined. ET 0 Ofthe Foreſt 
A et 1 | 
XXV. b The Fireft-Courts were inftituted for the Gehe of r 
Foreſts. A Poreft | has been before deſcribed EF 1 
| eee DIR | 315, 310. 
3 een ee ine 


_— ——_ — i... 


> l s wot | £ * & — 2 * way * ** Vas » yt A. » 4 9 > > 4 - | 
Diſcretio eft diſcernere per legem, quid ſit ju/lum, 2 Inſt. 56, 298. 3 
8800 it 1 The 
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45 Tus, the " Book W. 


z black. Com. T ke Laws of the Foteft alk etabliched by Ack of Paier and for 
71. the moſt part are contained in the A 8 of Charta de Frei, 9 H. 3. 
and Ordinatio de Foreſts, 34 Ed. 1. St. 5. 
E-fhall ſpeak ous q ters of the Foreſt, and the ſeveral Courts be- 
longing to a Foreſt. een e tt TORS 
; Of the "ER TOUT ASS Vo A TSS AE oil 


« 4 Inſt, 291. ' The Chief Ju/lices in Eyre (neun from Fer, one * the Fo- 


3 Black. Com. reſts on the Sou th Side of the River Trent, the other for thoſe on the 


715 MP Side) are created by Lettets Fatent under the Great Seal. IL dee 27 
8 8. ch. 24. * 

F. N. B. 164. Thee S's is a Miniſterial Officer, whoſe Office i is to view the 

4 Inſt. 291, whole Foreſt, to*ceftif all Treſp paſſes and all Offences concerning the 

92,293,317 Vert and Vemſon. Vert is every Thing that grows, and bears green 

* 4 Inſt. 316. Leaf within a Foreſt, that may cover a Deer. "Veniſon (4 Venatione) is 

any Beaſt of the Foreſt, fit for the Food of Man ; as Deer, Wild-Boar, 

and Hare. He is alfo to certify all Defaults of Officers of the Foreſt, 

He cannot prefent any 94 but upon his own View. e is appointed 

either by Letters Patent of the Kink, or by the Chief Juſtice, or to be 

choſen by Writ tö the Sheriff. 

s 4 Inſt. 292, The * Ver derors Viridatii & Viridi, Vert)are Officers, whoſe chief Buſi- 

293, 317- neſs is to look to the Vert or. Green, They are Judicial Officers, choſen in 

4 MY full County by Force of the King's Writ, as they may be 4% charged by 

; Writ. They are to keep the 4th of the Foreſt, to inroll Attach- 


ments and Preſentments ot Treſpaſſes of the Vert and Veniſon, and to 


do Right: and Juſtice. T here are commonly four Verderots i in. each of 
the King's Foreſts. N 


„ Inf. 29. Aiſtors are thoſe that take Beaſts to As enen, i. 5) To depaſture 


within the Foreſt, where there is any Pannage or Pawnage, (i. e.) Maſt 


of Beech, Acorns, Se. Theſe Officers are conſtituted by Letters 
Patent. 


Foreſters are Woodwards and Watchers over the Vert- and Vein. 
They are to preſent all Aagner of of Trefpaties done within the Foreſt, to 


their Knowlege, Sc. 


\ 4 Tk, 00, © Rangers are AE are +6 rechaſe the. Wild Beaſts from ae 


305 


b See ante. v Purlicus into the Foreſt, and to preſent Offences within the Put- 
TH and the Foreth, Sc. But where there is no Purlieu, there ate no 
an gers. 


* 4 Tuſt. 313. As 5% | Coden 4 Bat dr Ape is to warn the Courts of 


the Foreſt, exepute Proceſs, and make all Proglmations, as well within = 


the Courts. As. Without, 


4 loſt, 30 Officers of the Foreſt teh, not be buen on 4 Jones out * e 


179: 1 Foreſt. - y ES! I: 1 


», — 
14014 Ti 0 Hin. 8 * a þ 


; 14 * F k $ % J 2 


25 Of the Courts, 3 bog 95 45 
There are ſeveral Courts; of 585 e U the Court Bo Attach- 
ments, Swainmote, and Justen, arc. incident to a F otpſt. 


4 Inſt, 289, 1. The Court of : 8 or tile a e Er ak” is to 
5 js. be kept before the Verderors every forty Days throughout the Year, and 


lack. Com. 


a Court of Record. At this ' Court the Foreſters bring! in Attachments, 


and Freſentmenis of Otfenders againſt Vert and Venifon ; ; and the Ver- 


derors 
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7 is Weser called the Forty- Day Curt. [See 9 H. 3. ch. 8.] This is 
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derors do inroll he ke But this Court can only i inquire, and not 
convict, No Man is to be attached by his Body for Vert or Veniſon, 
unleſs he is taken in the Act within the Foreſt; otherwiſe the Attach- 
ment mult be by his Goods, [Sce 7 Ri, 2. 6b. 4. 


2. The Court f Regard, or Survey of Dogs, is holden every third f 4 Toft 89 
Vear, for Expeditation or laming of Maſtiff Dogs. See 9 H. z. ch. 6. 298, 308. 
Expeditation is derived of Ex and Pear, bernd the Dogs are to be 
lamed in'the Foot. 

3. The Court of g Stwanimote; alias San end (from gwein, in Sax. 4 Inſt. 289. 
a Country Swain; and Mote or Gemote, a Court) is a Court of Record, 3 Black. Com. 
holden before the Verderors as Judges, by the Steward of the 72. 
Swainmote, thrice in the Year. [See 9 H. 3. ch. 8.) The Foreſters 


_ ought to preſent their Attachments at the next Swainmote-Court, and 


the Freeholders within the. Foreſt are to appear at the Swainmote, to 
be upon the Inqueſt or Jury. It may“ inquire of all thoſe that owe 1 cp. fur. 


Suit to it; of Afarts, (from efſarter, to grub up) or Wood-Ground 80, 187. 
converted to Tillage; of Purpreſtures, Incloſures, and Incroach- *** 183. 


ments within the Foreſt ; of taking away or removing Bounds ; of 
making Mines or Clay-pits, or of Turfs for Iron, to the Prejudice of 
the Commoners; of levying Mills, Houſes, Sc. without the King's Li- 


cence; if there are more F oreſters or Walkers within the Foreſt than 


uſual ; of Oppteſſions and Extortions by Officers; of ſurcharging Com- 
mon, or of thoſe that put in the Common more Beaſts than they ought; 


of burning Heath or Fern; of mowing feveral Lands by Foreſters; 
of cutting "Vert or felling Wood ; of the Abuſes concerning Pannage, 
or Pawnage ; of hunting or deſtroying the Deer, Fox, Hare, Coney, 


or any Beaſt or Fowl of Warren without Authority; of hunting in the 


Purlieu without Authority; of Agiſtments, Rents, &c. 


If at the Swainmote the Preſentment of the Foreſters is found true by 
the Jury concerning Vert or Veniſon, the Offerider ADS thereof con- 
vict, and cannot traverſe the fame. 


. + 4 Inſt. 290. 
This Court may inquire and convict, but cannot vive judgment. 14 11 . 


Therefore a Swainmote without a Juſtice-Seat is of no Force. 2 Bulſt. 298. 


4. The Court of © Chief Juice, Fultice in Eyre, or Juſlice- Seat, AS» Toh. £91; 
Court of Record, and hath Authority and Furiſdickion to hear and de- 298, 319 


termine by themſelves or De puties See 32 H. 8. ch. 35.] all Pleas and ; <a Dom.” 


Cauſes of the Foreſts, Parks, Chaſes, and Warrens within the Foreſt ; 


as well concerning Vert and Veniſon, as other Cauſes whatſoever within 
the ſaid Foreſt, Sc. The Juriſdiction is local, extends not to Out- 44 tat. 317. 
dwellers, [See ꝙ H. 3. ch. 2.] and therefore the Receipt of an Offender 


out of the Foreſt cannot be puniſhed there. e This Court is to be- 4 Int. 250, 


held every third Year, and is to be ſummoned forty Days before the 29" 
Sitting; and then it may hear and determine all Treſpaſſes, Claims of 


Privileges and Liberties within the Foreſt, Claims of Leets, Hundreds, 
Felons Goods, Waifs, Strays, Fugitives, Ge. It may proceed upon the 
Preſentments or Verdicts in the Swainmote. [See 9 H. 3. ch. 16.) 


It may be ſummoned to be held within the Foreſt; bat afterwards the, | Roll. Ab-. 


Chief Juſtice may adjourn it to any Place within the County. He may 534 


take a Recognizance in any Place. Here a Preſentment of Inditment 3 19.499: 


4 lat, 290. 
found by the Jury, (and not found in the Swainmote) may be traver- 1 TE: 


ſed, becauſe it is found but by one Jury. | Tan 
6K : The 
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| The r are de Hora in Hbram, and the Defendant mut bed | 
preſently. If there is an errogecus Judgment at the Juſtice-Seat, the 
k 4 Inſt. 297. Rec may be removed by Writ of Error into the King ad Bench 10 
(which! Court is above all Ey yres) and be remedied there. | 
14 Inſt, 515, A * Felony committed within the Foreſt, muſt be inquired 2 before: 
the Judges of the Common Law, not. before the Chief aner of the 
Foreſt, [See Manwood of Furęſt Laws, per: Tot] 
By 34 Ed. 1. St. 5. ch. 6. The Nen or his Deputy, may take Fine 

and Amerciaments for Treſpaſſes. + i 


See the Hay SPRAY to the Game, 1 432, Ge. ante.} A al Ys ; 


Of the Ec- XXV I. kite! k Eccte ical Courts, (Chia Clrihimtarie, Courts-Clrifz 


8 tian, or the Spiritual Courts) are thoſe which are held by the King's 
ou... 433, Authority as Supreme Governor of the Church, for Matters: which ch 


601, 602, Ly concern Religion. Other Cauſes were given to them by the Favour 

118 Abr. of Princes. Theſe Courts are not Courts of Record. 

217. The Lats and Conſtitutions whereby the Church of England i is g- 

_ 2 Inſt, 488, verned, are, 1. Divers immemorial Cuſtoms, See 25 H. 8. ch. 21. § 1 1 
cr. os, Which may properly enough be called the Common Law. 2. Our own 


. . 


| Black. Com. Provincial Conſtitutions collected by Lyndwood, and the Canons made in 


61, 87. our Convocations of later Times, eſpecially the Canons made in the Year 
47 "ow 1603, in the Reign of King James I. 3. Statutes or Acts f Parlia- 
2 Burn Eccl. ment concerning the Affairs of Religion, or Cauſes of Ecclefiaftical Cog- 
5 nizance; eſpecially the Rubricks (a Rubro colore, becauſe anciently Writ 


in red Letters) i in our Common Prayer Bcc, founded upon our Statutes of 
 Uniformity, (viz.) 5 & 6 Ed. G. ch. 1. 1 El cb. 2. 13 & 14 Car. 2. 
a 4 Inſt 323. Ch, 4. 4. The Articles of Religion drawn up in the Year. 1562, and 
flabliſhed by 13 El. ch. 12. (Qu). S. The general Canon Law, where. 
all 25 R 1 
By 25 H. 8. ch. 19. $7 e PLUS Combitutions Ordinances, being 
1 made, which be * Contrary to the Laws, Statutes, and Cuſtoms 
of this Realm, nor to the Damage of the King's Prerogative, ſtall be ful 
uſed and executed, as they were before the making of this AF. 
The 25 H. 8. ch. 21. $1. is Fan to this Act. [See of the aur. 
of Convocation, infra.] 
Archbiſhops, Biſhops, ſome Deans and Chapters, Archdeacons and 
ſome Prebendaries, (or Vicar-Generals, Chancellors, Commiſſaries, and 
Officials appointed by them), are the Judges in theſe Courts; and the 
Proceedings are in their Names, tho” they are the King's Courts. For tho' 
every Leet, &c. holden by a Subjedt, 1s kept! in the Subjects Name, yet 
it is the King's Court. _ 
By 37 H. 8. ch. 17. 4 Deer 5 the civil 1 married or unmar- 
ried, lawfully deputed, may exerciſe Eccle fs ical Furiſdiction and Cen- 
ſures thereof, ibo a Layman. 
1 cio 314, But this Statute is ſaid to be only affirmative, and not reſtrictive, 
315. and therefore, as at Common Law, thoſe that were under the Degree 
of a Doctor might exerciſe Eccleſiaſtical Juriſdiction. in that Reſpeet the 
Statute has made no Alteration. [See 13 Car. 2. cb. 2.] 
The Cenſure of Excommunication is pronounced by one in Holy Or- 


2 Inft. 488, ders by the Authority of the Lay- Judge. 1 5 


ge. 899, 6000 The e Juriſdiction of theſe Courts is either voluntary or contentious. 
W. &. 1. Voluntary, or where there is no Oppoſition; which confiſts in viſit- 
4 REP. 20. 


> Rep, Caw- ing Churches, the Clergy and Churchwardens of the ſeveral Pariſhes or 
dri:'s Caſe. Diſtricts; 
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Diſtricts; in granting Sequeſtrations, Inſtitution, and Induction to Be- 5 Rep. 67. 


in the Eccleſiaſtical Court, if Payment is refuſed ; © Fees of Judges, 
| Advocates, Proctors, Regiſters, Apparitors, Sc. [Q.] 4 if a Prohibition «1 La. Ray. 


ao. 
S _ 


. | \ ; 


2 "Y * — 


"Y a. . . 
a . p 1 * 
* 4+ : : 
* 1 3s 
CHAP. , 1. . Vp 


* 


nefices, Licences and Diſpenſations, ordering real Compoſitions, granting * RP: 23. 


1 2 2* 21 _ T 9 p+ | R . 8 
Probates of Wills, Letters of Adminiſtration, Letters ad Colligendum, Sc. 2 Roll Abe. 


2. Contentious, or where there is a Plaintiff and Defendant ; which con- 218,219,224; 


ſiſts in hearing and determining the following Cauſes, (viz. ) Apoſtacy, * Str. 1055; 


Blaſphemy, Idolatry, Hereſy, Schiſm, Breach of Faith, or Petjury 818 Be. 666. 


an Eccleſiaſtical Cauſe, Profanation Sof the Lord's Day and Holidays, 
not frequenting the publick Prayers, neglect of Sacraments, neglect of 
Duty in Miniſters, Diſturbance of Divine Service, laying violent Hands 
upon a Clerk, providing Books and decent Ornaments for the Celebration 
of Divine Service, Rights of Matrimony, Jactitation of Marriage, Di- 


vorces, Alimony, Reſtitution of copjugal Rights, general Baſtardy, 


Subtraction and Right of Tithes, Oblations, Obventions, Mortuaries, 
Penſions, Synodals, Procurations, Dilapidations, Rights to Seats in the 

Church, or to a Place in a Seat, Reparation of Churches and publick 

Chapels, and of Churchyards, and Rates and Accounts for ſuch Repairs, - 
Quarrelling or Fighting in a Church or Churchyard; alſo of the Bounds | 
of Churchyards * and of Pariſhes; if they come in Queſtion collaterally * 2 Ink. 658. 
in a Suit for a ſpiritual Matter [but not otherwiſe, and © then the Courts 2. 
of Common Law will enforce them to admit ſuch Evidence as the: | Lf Raye 


Common Law would allow.] Teſtaments and Codicils proved by Witneſ- 221. 


ſes, Legacies, Adminiſtrations, Suits for examining Inventories and Ac- . 547- 
counts of Executors or Adminiſtrators, Simony, Inceſt, Adultery, For- 


nication, or violent Suſpicion or a Fame thereof, Solicitation of Chaſtity, = 3 Oro. 129, 


| A.) if accompanied with Force *] Defamations in charging with f. b 2 Ld. Ray. 
fences merely ſpiritual, common Swearers and Drunkards, Filthy Talk- 99 


ers; Money upon Commutations. of Penance, which may be ſucd for 
Vent. 165. 


will not lie to ſuch Suits.] Wages for a Curate or a Pariſh- Clerk 70% 
(Q.) Rights of naming a Churchwarden, a Pariſh-Clerk *, Sc. Rong 1106. 


By 13 Ed. 1. Stat. De Circumſpecte Agatis, A Prohibition lieth not t: Str. 642. 


fr | 2 7 ar! but [e ti 1 Cleri, inf 1401 „ 2 Salle, 536. 
for Penance corporal or pe. umary | but Jee Articuli Cleri, infra] injained for Ws 


deadly Sin, as Fornication, Adu tery, or the like; alſo for not fencing the + , Ind. 48 


Churchyard, or not repairing the Church, or ſufficiently adorning it, nor for Ke. 
Oblat ons, Tithes, Mortuaries, Penſions, laying violent Hands upen a Clerk, 


| Defamation, where Money is not demanded, nor for Breach of Faith. 


By the Articuli Cleri, or 9 Ed. 2. For Tithes (nit where the Right 
eriſeth from the Rights of Patronage; and the Tithes amount to the fourth 
Part, &c.) Oblations, Obventions, Mortuaries, Commutation of corpora! 
Penance for Mcncy, but not for pecuniary Penance, laying violent Hani: 


upon à Clerk, Defamation, Tithes of a Mill newly erected, no Prohibition 


ſhall be granted. 7 | 5 PTS 
| [See for the Expoſition of this Statute 4 Rep. 20. 2 12. 619, &c. 


and ſee the Complaint of the Clergy, 3 7. 1. and the Anſwers to the 


Complaint, 2 I. 601, Gc. in what Caſes the Eccleſiaſtical Juriſdiction 


is allowed, and in what diſallowed, See alſo F. N. B. and 2 Roll. Abr. 
Tit. Prebibition, per Tot. | 


As in Temporal Cauſes the King by his Judges doth hear and deter- 
mine the ſame by the Temporal Laws; s ſo in Caſes Spiritual or Eccle-  - 
ſiaſtical, the King by his Eccleſiaſtical Judges doth determine the fame TEAM 
by his Eccleſiaſtical Laws. Therefore where the Right is Spiritual, and Cafe. 
tne Remedy only by the Ecelcfiaftical Law, the Cognizance nou Nd 15 95. 
157 I Jones & b. 


ngland. 495 
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96 An Inſtitute of the Book IV. 


2 Inſt. 488, Jong to the Ecclefiaſtical Court, But where the Common or Statute Law 
8 3 giveth Remedy (whether the Matter be Temporal or Spiritual) the 
+ Mod. 132, Cognizance belongs to the King's Temporal Courts; and tho” the Mat- 
33. ter is Spiritual, it ſhall be tried by a Jury ; and the Court being aſſiſted 
by learned Advocates in that Profeſſion, . may inſtruct the Jury in the 
Ecclefiaſtical Law, as they uſually do in the Common Law. Thus it is, 
unleſs the Juriſdiction of the Eccleſiaſtical Court is allowed or faved by 
Statute, [And in ſome Caſes the Spiritual and Temporal Courts have 
Þ 1 Ld. Ray, ab concurrent Juriſdiction ; and where the general Matter of the Suit is 
323. within the Cognizance of the Spiritual Court, and a collateral Matter. of 
' 1 Id. Ray. a temporal Nature ariſes, they may determine that alſo *; but then the 
> 4 muſt admit of ſuch Evidence as the Temporal Courts would allow. 
1 4 . 20. If the Ecclefiaſtical Court gives Sentence, in a Matter of which they 


8 Rep: 7. in have Cognizance, though againſt the Reaſon of the Common Law, the 
awdrie's 


Cafe. Judges ought to give Credit to it, and believe it to be conſonant to the 
7 Rep. 43. Law of the Church. 50 ee e e e 
Poll. Abr. Sg much of the Laws and Juriſdiddion of theſe Courts in general. It 


1 Abr. remains that I ſet forth, 1. The Eccleſiaſtical Courts particularly. 
219. . 2. Their Proceedings, Cenſures, and Puniſhments. 
2 Str. 960. 333 8 £ | | PETE | , 


— - 


1. Of the Eccleſiaſtical Courts in purticular. 


2 4 Inft, 322, I. The Court of © Convocation of the Clergy (aſſembled by Virtue of 


the King's Writ in a National Synod) conſiſts of the whole Clergy, 
226. either preſent in Perſon or by Proxies. The Clergy of the two Pro- 
3Black, Com. vinces of Canterbury and York do fit at the ſame Time, act by mutual 
Black. Con, Conſent. There is an Upper Houſe, where the Archbiſhops and 


279. Biſhops fit ; and a Lower Houſe, where Deans, Archdeacons, and 
2 Burn Eccl. Proctors for the Chapters and dioceſan Clergy do fit. In the Province 


la tit, 
_ Conyocation, 


of York two !'roftors are ſent to the Convocation, for every Arch- 
deaconry ; but in the Province of Canterbury two only for every Dio- 
ceſe. As there are two Houſes of Convocation, ſo there are two Pro- 
locutors or Speakers; one of the Biſhops ſometimes in the Upper 
Houſe, choſen by that Houſe ; another in the Lower Houſe, choſen 
there and preſented to the Upper Houſe, - The Archbiſhop is the Pre- 
fident, and prorogues and diſſolves it at the Direction of the King. For 
the Convocation is under the Power and Authority of the King. 
The Juriſdiction of the Convocation may be exerciſed, in making 
Canons with the King's Licence and Aſſent, in examining and cenſurin 
heretical or ſchiſmatical Books or Perſons. But then an Appeal doth lie 
to the King in Chancery, or to his Delegates; as hath been lately reſolved. 
It is the legiſlative Power in the Church, and the Canons that are made 


12 Rep. 72. concerning the Church with the Royal Aſſent, bind the Clergy but not 


2 Roll, Abr. b . 
26. the” LOR. 


Moor 783, By 25 H. 8. ch 19. F 1. The Convocation ball be aſſembled by the 
Godb. 163. King's Writ, and the Clergy ſhall not, in their Convocations, attempt, al- 
TP" = ledge, claim, or put in Ure any Conſtitutions or Canons, or enact, promulge 
Salk. 672, and execute any ſuch Canons, unleſs they have the King's Aſſent and Li- 
cence, to make, promulge, and execute the ſame, upon Pain of Inpriſonment 


© 4 Init. 323. and Fine. | | | 5 
This Statute is © declaratory of the Common Law. - —_ 
By 8 H. 6. ch. 1. The Clergy of the Convocation, their Servants and 
Families, ſhall have ſuch Privilege in coming, tarrying, and going, as the 


Commons called to Parliament, | 
4 7 By 24 


* 


CHA, fy "Laws of England. 


B 24 H. 8. ch: 12. When à Cauſe or Suit conterns the King, 


Party grieved may appeal from any Eccliſiaſtical Court to the Prelates 1 
ſembled in Convocation, to be finally ame. [See 1 Bl. ch. 1.4 


2. The Prerogative "Cure of th Archbiſhop of Conn bes! is held 
at Doctors Commons in London, d wherein all Teſtaments and laſt Wills 44 wg 335+ 
are proved, and Adminiſtrations upon the Eſtates of Inteſtates granted, 8 Abr. 
where the Party dies beyond Sea, or dies within his Province, leaving 2Black. Com. 
Bona Notabilia-. Bora Netabilia are when one dieth leaving Goods and 509. 


Black. Com, 
Chattels at the Time of his Death, of the Value of five Pounds or more, 30 


lying in another Dioceſe, or peculiar Juriſdiction, within the- Province, „Can 93. 
beſides that in which he lived and died [/e vide znfra.} If one hath a Ang Ee. 
Debt upon a * Specialty, as upon a Statute, Recognizance, or Bond, Gr. Prerogaiire 
(for theſe are Goods, and Chattels) lying in another Dioceſe, he is al- Court. 
lowed to have Bona Notabilia; and the Probate of the Will; or Admini- 7 Dy 6K ER 'S 
{tration of the Goods of the Inteſtate, belongs to the Archbiſhop of i Roll. Abr. 
the Province, as Ordinary by his Prerogative; or Sede Vacante to the 9% 99. 
Dean and Chapter, as Guardians of the Spiritualities. The Bona Nota- 7 
bilia are regularly valued at a five Pounds. But in the Dioceſe of Lon- a 4 Ind. 533. 
don, it is ten Pounds by Compoſition. If the Penalty of a Bond, &c. 
Is only of the Sum of five Pounds, and not the Condition, though the 
Bond is forfeited, this ought not to be taken for Bona Netabilia. If the 
Goods are under five Pounds, ] or if they are above five Pounds, 
and the two Dioceſes, or the peculiar Juriſdictions, are not ſub- 
ject to the ſame Archbiſhop, (viz,) when one is under the Archbiſhop 
of Canterbury, and the other under the Archbiſhop of York, there muſt 
be ſeveral Probates, or Adminiſtrations, granted for the Goods in each 
Juriſdiction. And ſo it is when a privileged Perſon in one of out Unt- 
verſities dies poſſeſſed of Goods and Chattels within the Univerſity, and 
alſo within a particular Dioceſe, the Probate or Adminiſtration muſt be 
taken before the Chancellor of the Univerſity, and the other Ordinary. 
If one dies in a Journey in another Dioceſe, and hath more than the 
Value of five Pounds about him, this is not tô be reckoned Bona Nota- 
bilia b, but the Teſtament is to be proved, or the Adminiſtration is to * Can, 92. 
be granted, by the Ordinaries of each Place. [.]! 
By 9 93 Canon of James the 1ſt, Bona Notabilia are ro be accounted at See Can. 92. 
_ five Pound at leaſt (if not by Compoſii tion at a greater Sum) lying in ano- 
ther Dioceſe or peculiar Juriſdiction, within the Province, beides that 
wherein one died. It being decreed and declared, that be who hath nt 
Goods in diverſe Dioceſ*s 70 the Kid Sum or V. alue, ſhall not be accounted 
70 have Bona Notabilia. 
I mention this 8 berate e our Tas” 8006 take Notice of it © 1 Roll. Abr. 
; wand as Probates of Teſtaments, and Adminiſtrations, belong to the 9929, 910 
Eccleſiaſtical Law. 
[But notwithſtanding this Canon, Which ſeems in the firſt Branch of 
it to favour the Notion that the Place of the. Party's Reſidence and 
Death gives the Ordinary a Juriſdiction, which Notion ſeems alſo to 
be in ſome Meaſure countenanced by ſome Dictums in the old Books 
above referred to, the later Determinations have now. eſtabliſhed the 
Law ad in this Caſe to be, That the Reſidence or Death of the Party does See ante. 
not give any Juriſdiction, but only Bona Notabilia, or perſonal Effects, 
to the Value of five Pounds or more, being at his Death within diverſe 
Dioceſes, as is expreſſly declared 7 2 laſt Branch of the above Canon, 
and 
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= Jnſtiritte of of the "Book IV. 


ba de . 


ad + ls este the Death of the Party bey ond the Seas, or upon "P 
high Seas, + doth not give the Archbiſhop * any "Torifdittion 3 but in that 
Cale, as well as where the Party dies in England, the Adminiſtration or 
Probate muſt be granted by the Ordinary of the Dioceſe or Peculiar where 
his Effects are (without any teſpect to the Place of his Death); or if he 
hath Bona Notabilia in more than one, then by the Metropolitan. 
And indeed, in order to make the two Clauſes of the above Canon con- 
ſiſtent, it muſt be intended that the Makers thereof took it for granted 
that the Party muſt have Goods to the Value of five Pounds within the 
Dioceſe wherein he died, if he had to that Value in any _— and the 
old Books ſeem to go upon the ſame Suppoſition.] 

But the Forms of the Probates out of this Court recite the Party's 
having Goods and. Chattels to the Value of Five Pounds, or Bona Neta-= 
bilia, in diverſe Dioceſes and Juriſdictions generally; fo that it is inſiſted, 
that it is ſufficient to make Bona Notabilia, if the Party left Goods to the 
21 Roll, Abr. Value of five Pounds in diverſe Archdeaconries, or à Peculiars, though 
7 718, within the ſame Dioceſe. If the Archbiſhop grants Probate of a Will, 
7 or Letters of Adminiſtration, when it does not belong to him to do it, it 
4 Inſt, * is not b void, but voidable only by Sentence; | becauſe the Metropolitan 


1 Levy. We if there are Bona 
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3 hath Juriſdiction over the whole Province. ; 
» 5 Rep. zo. Notabilia, and the Will is proved, or Adminiſtration is granted by an 
8 Rep. 135. inferior Ordinary, in whoſe Juriſdiction Part of the Goods lie, this is 
N void in itſelf without any Reverſal by Sentence, as hath been aid, be- 


cauſe the inferior nee hath no Pretence to nen in another 
Dioceſe, 


£4 Inkt 335- The Nissen of every c Biſhop' 8 Teſtament, or granting Adminiſtra- 
ons tion of his Goods, doth. belong to his. Archbiſhop, thang.” he hath not 
Bona Notab ili. 


By 4 Ann. ch. 16. Probate of Will and Letters of Auninifratim f 
"the Goods of Warkmen in Yards and Docks, ſhall be granted in the Dioceſe 
obere they die, and. A. ages for Work die ſeal not be mene Bona 
Notabilia. 

In this Court are tried all Cauſes of Inſtance for proving or 9 

ſuch Wills, or for granting or revoking ſuch Adminiſtrations; [See 23 H. 

8. ch. 9.] And all Cauſes concerning Accounts upon the ſame; as alſo 

al Vent, 233. Cauſes concerning d Legacies, bequeathed in ſuch Wills. But of late 
ſuch Legacies are ſuffered by this Court to be ſued for in the inferior 
Fc4aͤcleſiaſtical Court, under whoſe Juriſdiction the Executor dwells. 

e 1 1d, Ray. © The Executor may be ſued in the Court where he proves the Will, 
#85 e847, though he does not live in that Dioceſe. [See for the Fees of the Pro- 

| ge 847. 

13 Inft. 149, bate of Wills and Adminiſtrations the * 21 H. 8. ch. 5. and 31 G. 2. 
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& Ch, 10. as to Seamens Wills. 
. By 25 H. 8. ch. 19. The Appeal from this Court is to the Kine 4 in Chan- 
cery ; ; obo appoints Delegates by Commiſſion to hear and determine he Ap 
peal. See of the Court of Delegates, infra.] 
, 2 Bulr. Therefore if the Delegates revoke a Will, ® they cannot grant Let- 
; * The. ters of Adminiſtration ; for their Power is to hear and determine the 
233. Appeal. 


See ante. = The Archbiſtup of York hath the like Cour. 


14 Inſt. 337. 3. b The: Court of Arches (Curia de rules) becauſe it was anciently 
3 Black.Com- held in \Bow-Church, (or in the arched Church of St. Mary's in Cheap- 


4 
fide, London) is the next Eccleſiaſtical Court. The Fudge 1s called the 
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and Audience, a though the Offices of principal Official and Vicar Ge- 
neral are diſtinct, as before obſerved, and may be given to different Per- De Sequeſt. 


4 


CHAP. b Laws of England. FC 5 490 


of che Arches ; dlongh proper!y” the Dean of the 4rches is the Foto of t Burt kel. 
a Deanery conſiſting of thirteen peculiar Pariſhes exempted from the / put ho 
Biſhop of London; whereof Boro Church '(Ecclelia de Arcubus) is the 2 Burn Bcc. 
Chief. Theſe Peculiars are annexed to the Officialty. The Juriſdic- law, tit. 
tion throughout the Province more properly e to the Principal * 
Official. 
The Perſons concerned in this Court are the Judge, eee (all 
Doctors of the Civil Law) Regiſters, Proctors, Gc. 
The Judge hath extraordinary Juriſdiction in all Eccleſiaſtical Cauſes, 
except what belongs to the Pretogative Court. Alfo all Manner of Hp. 
peals whatſoever from any Biſhops or their Chancellors, Commiſſaries, 
Deans and Chapters of Cathedral or Collegiate Churches, Archdeacons 
or their Officials, firſt or laſt, are directed hither. Alſo all Appeals 
from the Commiliatics of the Archbiſhop of Canterbury are made to the 
Judge of the Court of Arches. [See the 24 H. 8. ch. 12.] But he can- 
not cite any Perſon out of the Dioceſe of another, unleſs it be on Ap- 
peal, &c. [See 23 H. 8. ch. 9 2 
The arctbithon of e hath his Court of Audience; the Au- 
ditor whereof hath in all Things like Juriſdiction with the principal ba: 


Official or Dean of the ANhes.” He has anciently been Vicar General of 


the Archbiſhop in Things ſpiritual, by Virtue of a ſpecial Commiſſion. 
But theſe Offices are uſually united in one Perſon,” who keeps his Court 
in Doctors Commons, as Vicar General, Principal Official of the Arches 


a Lyndwood 


ſons. As Vicar General, he may execute by himſelf or Commiſſaries Pf & Fruck. 


Fre- 


all. Eccleſiaſtical Juriſdiction in every Dioceſe becoming vacant within quens, v. Vi- 


the Province of Canterbury, and viſit the ſame, and puniſh ſuch Offences carius Gene- 


as are preſented to him. There is ſomething like a Court of Audience . 


kept within the Archbiſhop' s Palace; but he meddleth there only with 
| Matters of voluntary Juriſdiftion, as Confirmation, Election and Con- 


ſecration of Biſhops, granting the Guardianſhip of the Spiritualties of 
Biſhops Sede Vacante, Admiſſion and Inſtitution to Benefices, Sc. 
The Archbiſhop of York hath likewiſe his Court of Arches and Au. 


dence. 


By 25 H. 8. ch. 19. The Appeal from he Arches is fo the King 15 
Chancery. 


4. The Court of b Faculties belong eth to the Archbiſhop of Canter- 6 4 Toll. 337 


bury, and the Fudge is called Maſter 1 the Faculties. 2 Burn, Feel. 


He holdeth no Plea of contentious Juriſdiction. But his Potver lies — 2 
in granting Diſpenſations; as to marry, to eat Fleſh on Days prohibited Sag F 
(and every Dioceſan may make the like Grants ;) [See 5 El. ch. 5. 3 Car. 
1. ch. 4.) to be ordained Deacon under Age; that the Son may ſucceed 
the Father in a Benefice ; that one may have two or more Benefices in- 
compatible, Cc. In this Court are regiſtered the Certificates of Biſhops 
and Noblemen granted to their Chaplains to qualify them for Dien 
tions for Pluralities and Non- Reſidence. 

By 25 H. 8. ch. 21. The Archbiſhop of Canterbury may grant D 


Penſations to the King, and likewiſe Licences to all others, of Things that 


formerly uſed to be licenſed. Howbeit, of Cauſes not uſed to be licenſed, no 


Sen. ons fas be — without he Ae on 2 4 the Cd and 
— 


De 


Y 


e An Inſtitute of the Book IV. 


; 


Licences of Things whereof the Tax did heretsfore extend to 4.1. ſtall 
ſhall be alſo confirmed by the King's Great Seal, and inrolled in Chancery, 
But all others may be granted by the Archbiſhop without ſuch Confirma- 
tion, unleſs the Party defires to have it fo confirmed, and then, the Fee for 
the Seal ſhall be 5 8. and not above, And all Acts done by Virtue of ſuch 
Licences, ſhall be goed in Law. | 

This Act ſhall not inhibit the Archbiſhop of York, ner other Biſhops, to 
diſpenſe, as they are wont to do, by the Common Law or Cu Hm. | 

During the Vacation of the See of Canterbury, the Guardian of the 
Spiritualties ſhall grant Diſpenſutions. 5 

l dee 21 H. 8. ch. 13. Concerning Pluralities, and Nen. Reſidence, &c, 
and of an Archbiſiop, B. 1. ch. 3. ante. ] TO 


4 Toft. 338. . 5. The Court of à Peculiars of the Archbiſhop of Canterbury, is that 
Gololphin's which hath a peculiar Juriſdiction in ſeveral Pariſhes in the City of 
pr. Ng Londen, and in other Dioceſes, Cc. within his Province; in all fifty- 
p. 119. ſeven. They are called exempt Juriſdictions, not becauſe they are under 
Can 94. , 8 Ordinary, but becauſe they are not under the Ordinary of the Dioceſe, 
3 de Fe. for the Juriſdiction is annexed to the Court of Arches; and the 
Puculiar. Judge thereof may originally cite in theſe Particulars belonging to the 

SEE. om: Arches. 5 1 
* By 25 H. 8. ch 19. Appeals from Places exempt, wh:ch wwere Lefore 
to the See of Rome, fhall be benceforth into the Chancery, and fhal} be 
determined before Commiſſioners or Delegates appointed under the Great 

Seal. . 5 
Note, That there are Royal Peculiars and Free Chapels, as well as 
Arcbbiſbops Peculiars. There are alſo ſome peculiar Eccleſiaſtical Juriſ- 
_ ditions belonging to the King, which belonged to ſome Monaſteries and 
Religious Houſes. . 3 5 


— 


From theſe peculiar Courts the Appeal lies immediately to che King : 


in his Chancery. [See 25 H. 8. ch. 19.] 


There are ſome Peculiars belonging to a Dean and Chapter or Preben- 


dary, exempt from Archdeacons only. This extraordinary Power was 


derived from the Biſhop, of ancient Compoſition. Theſe may be viſited 
buy the Biſhop in his primary or triennial Viſitation. | In the mean Time 
an Official of the Dean and Chapter or Prebendary is the Judge. . 
From hence the Appeal lies to the Biſhop of the Dioceſe, 


4 Inſt, 338, 6. The Confitory Courts of the Archbiſhops and of the Biſhops of 


3Black. Com. every Dioceſe are held in their Cathedral Churches for hearing of all 
_— rea, Eccleſiaſtical Cauſes within the Dioceſe. The Biſhop's Chancellor is 
law, tit. the Judge, e ſuppoſed to be {killed in the Civil and Canon Law. The 
9 Cauſes are managed by Proctors, a Regiſter taking the Minutes or Acts 
We of Court. In Places of the Dioceſe far remote, and diſtant from the 
286. Biſhop's Conſiſtory, the Biſhop appoints a Commiſſary (Comm ſſarius 

Foraneus) to judge in all Cauſes within a certain Diſtrict, and a Regiſter 
a Terms of to enter his Decrees. © He is ſaid to be a ſuperfluous Officer. (Q.) 


ws ata The Biſhop has of Common Right the Power of Inſtitution into Be- 
omg. 12 nefices, of diſpenſing in common Caſes, and of a primary and triennial 


Law Diction. Viſitation over his whole Dioceſe. Theſe he exerciſes in Perſon, or by 


Om" his Chancellor, [See of a Biſbop, B. 1. ch. 3. ante.] 


By 
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y 24 H. 8. cn . dt mine | 
' the Appeal zs to the Arch rom the Biſhop, or his Chan I * 
See of the Juri Archbiſhop of either Province : cir, or Commiſſary, 
See of the Juriſdictions of ſome Heat and Che, vely. ie Ys 
7. © The Gadd" of the AIRS? pear p. 30. ante. 
holden in ſuch r A cha-acon is the moſt inferior Court | 
poſition, hath Juriſdiction ie Archdeacon, either by Preſcri ourt; and 1s , , toc 456 
Archdeaconry. | in Spiritual or Eccleſiaſtical Cafes within bi Py 
T 7 N a 80 353 ithin hi 
Ly 7 OO Court is called the Officral wr 
(and by Cuſtom 3 N in Bis Name) I Yer ; Tr mY 
diction. He commonly hath 2 ) 25 Clergy and Laity Oy reggae! ' 
culties, Probate of Wi the Power = ene within his Juriſ- 
ulyes, Probate of Wilie 2673 Power of one granting Licences 
ar r l Aide g. ae. l. ken d 
duction of all in of all vacant Benefices; 53 a A has the 
digen e, But theſe Powers are ua 1 2 
| e | ranster- No 


red to his Official by Patent. 


: / 


It is queſtioned wh \rch 
ueſtioned whe | Archdeacon, as an / 
ed whether an Archdeacon, as an Archdeacon, hath any 
, hath any 


_ original Juriſdiction 0 Þ 12 

or C a Juriſdiction without Ti | 
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Biſhop or Dioceſan. bd, 15 the Archdeacon's Court 5 RA 
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of Arches. | From 75 P, or 250 Commiſſary, the Appeal efore an Arch- 
19. to the King : erice to the Archbiſhop himſelf. mult be to the Court 

| | King 77 Chancery. "; op Dime. ; But by 25 H. 8. ch 
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tence is given in an E g in three Caſes, . When the Great Seal 2 Roll. Abr. 
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$02 An luſtitute ſtbe Book IV 


See Clerk's In criminal Cauſes, the Proceedings of the Eccleſiaſtical Courts are by 


Purgatio vul- he ſwore to be true. If he purged and cleared himſelf after this Me- 


1 Inf. 29 4.b. feffion or Witnefles, © Wager of Law by the Defendant and eleven ot 


Catal to Vin Subj ects by Virtue of a Statute, he does not deprive 7M 
ſelf of his own original Power. This Commiſſion is not a Matter of 
Right, but purely in the Diſcretion of the Crown. It has been often 
refuſed to be granted. 


2 Wms. 300. 


2. The Proteedings and Puniſhments in the Ecclefiaſtical Courts are 
different from the Proceedings and Puniſhments in the Temporal Courts, 
and for different Ends and Purpoſes. Therefore I ſhall give ſome Ac- 
count of them. 

As to the Proceedings i in the Eccleſiaſtical Courts, 

The Proceedings in the Temporal Courts are according to the Com- 
mon and Statute Laws. But the Eccleſiaſtical Courts proceed according 
to the Courſe of the Civil and Canon Laws, by Citation, [See 23 H. 8. 
ch. g.] Libel or Articles, [See 2 H. 5. ch. 3. and 2 Inf. 616.] Anſwer 

upon Oath, Proof by Witneſſes and Preſumptions, [See 2 Ini. 608. f 
Ventr. 291. In what Caſes one Witneſs ought to be allowed]! A de- 
nitive Sentence without a jury; and after that for Contempt of the 
Sentence by Excommunication; . if the Sentence is dilliked, by 
Appeal. 

An Appeal ( Appellatio) is a removing of a Cauſe in an Eccleſiaſtical 
Court to a ſuperior Eccleſiaſtical Court. Hereby the Sentence is ſuſpend- 
ed, 'till the Appeal is heard and determined. 

a4 Tnſt, 340. a All Acts done after the ſaid Appeal, in Prejudice of the Appellant, 
2 Noll. Abr. are to be reverſed. And though one is excommunicated while the Ap. 
I peal is depending, he may bring Actions at Common Law. 


_ 
7 =. 


Proc, in Cur." Tigi tion, or ex 22 Mero; or by Accuſation, or ex Officio Promoto; 

mo TT" by Denunciation, or Preſentment of Churchwardens in Vikrations 
5 

1 ly As to the Puniſhments | in the Eccleſiaſtical Coutts. | 

v 2 Laſt. 6222 b The Temporal Courts inflict Puniſhment upon the Body, or 5505 e- 

| cuniary Mulcts, or by Forfeiture of Lands and Goods. But the Ecate. 
ſiaſtical Courts inflict Cenſures and Puniſhments pro Salute Anime, and 
to reform the inward Man. The Eccleſiaſtical Puniſbments are Purga- 
Trion, publick Penance, Excommunication, Intera1G, 8. Hen. on, Deprivation, 
and Di$radarnn, | 


«Back. Com. 1. Purgation 1 is the clearing one's ſelf of a Crime, whercof he is ge- I 
742, e, 8 1 ſulpected, and of the ſame accuſed before a Judge; as upon a I 
4% common Fame of Incontinency, Sc. If the Party denied the F. act, the I 
Peng com. judge enjoined him Purgation, or to clear himſelf by his own Oath, I 
3 Burn Eccl, See infra.| and by the Oath of four, five, or ſix creditable Neighbours, 
Law, tit. more or leſs. The Oath of the Perſon ſuſpected, was to aſſert his own 


e Innocency, and the Oath of his Compurgators, that they believed what 


"= 
3 
= 


- > 
28 


rm K. Con, thod, he was to be diſimſſed, and declared innocent. If he failed in 
hn gg ow. ſuch Purgation, by refuſing to make Oath of his own Innocency, or 


could not find the Number of Compurgators enjoined, he was to be 
puniſhed by publick Penance, as if he had been duly convicted by Con- 


295. 4. his Neighbours, is ſomething like it. But now, 
See 7 4. By 13 Car. 2. ch. 12, I ſhall not be lawful for any Perſons 1 bn 
N or Eccleſiaſtical Juriſdicklion, to tender or adminiſten unto ai 
Per 2 


| Perſon the Oath ex Officio, or any Oath, whereby he may be charged or 


compelled to confeſs, or accuſe, or to purge himſelf of any criminal Matter 
or Thing, ney he may be liable to Cenſure and Puniſhment, [See 16 
Car. 1. ch. 11. mY t | 
So that by this Statute the Oath, as to the Party accuſed, is taken 
away. But this is only as to hat Part of the Form and Method of 
Purgation ; for the Statute breaking in upon the Canon Law, or an 
Eccleſiaſtical Cuſtom, cannot fairly be extended further. Here is ſtill 
a Legal Purgation left, tho' not the Canonical. For it remains that the 
Party accuſed ſhould declare his Innocency 0/7hout Oath ; and that the 
Compurgators may ſtill ſwear as to their Belef, that what he ſays is true 
or falſe. Though ſome maintain, the Oath being taken away, the 
Foundation-of the whole Proceedings, and all the Proceedings of Pur- 
ation upon common Fame do fall too. 


But ſabſequent Practice, fince the Statute, at Archiepiſcopal, Epiſco- 


pal, and Archidiaconal Viſitations (contemporary Expoſitions upon the 
Meaning of the Statute) ſhews the contrary Opinion of thoſe that 
could beſt judge of the Intent and Deſign of our Legiſlators. Beſides, 


if this Branch of the Eccleſiaſtical Diſcipline ſhould be taken away, and 
common Fame is of no Force to ground a Proſecution, many ſhameleſs 
| Lewdnefles, and ſcandalous Immoralities muſt go unpuniſhed, and be 
ſuffered to reign and triumph. Iadeo Jure. 5 
2 If in a Penal Law the Juriſdiction of the Ordinary is ſaved, a 
Clerk or a Layman ſhall not be compelled to take an Oath, becauſe it 
may be an Evidence againſt him at the Common Law upon the penal 
Statute. . „ 5 | FHF e | 


8 Publick Penance is a Puniſhment impoſed for a Crime, by Nanding 
in ſome publick Place, and making an Acknowledgment of it, to ſatisfy 


the Church for the Scandal given by an evil Example. In the Caſe of 


Inceſt, Adultery, &c. the Sinner is uſually enjoin'd to do publick Penance 
in the Cathedral or ' Pariſh Church, or publick Market, barefoot and 
bareheaded, in a white Sheet, and to make an open Confeſſion of his 
Crime in a preſcribed Form of Words, Sc. For ' ſmaller Faults a 
publick Satisfaction or Penance is to be made in the Court, or before 
the Miniſter and Churchwardens, or ſome of the Pariſhioners; as in 
Cafes of Defamation r y . RS 

Penance may be changed into a Fine, or Sum of Money, to be given 
to pious Uſes, which is called Commuting, b Bat the judge ought not 
directly or indirectly to take any Thing hereof to his own Uſe, or for 
the Aſſeſſment thereof, or entering the publick Act. If he dbth, it is 
| Extortion. Qugre, If he takes only his cullomary Fees. 3 


* 


3. © Exrommunication is an Eccleliaftical Cenſure, by which a Chri- 
ſtian is excluded, from the Communion of the Church in ſacred Rites 
and Privileges, and from the Company. of the Faithful; or at leaſt from 
receiving the Sacraments. The firſt is called the Greater Excommu— 
_ nication, the ſecond, (cis) an Excluſion from the Sacraments only, is 
the Leſſer Excommunication, which is ſeldom put in Practice: Tn either 
_ Caſe the Offender. is diſabled to do any judicial Act, as to ſue, to be a 

Witneſs, Sc. though he may be ſued. But every Excommunicetio: 


does not diſable one. For if a Mayor and Commonal.y, or any other 
Corporation Aggregate, bring an Action; an Excommunication of the 
a Mayor 


a 2 Inſt. 657; 
658. 


4Black. Com. 
105. 

2 Burn Eccl. 
Lau, tit, be- 
nance, 


b 3 Inſt: 150, 
4 Init. 336. 


* 


C 8 


Ina. 133 b. 
134. a. 

3 Black. Com. 
2 Burn Peel. 
Law, tit. 
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5 nb N ne A J iii n Nine 
e they are diſabled to ſue as Executors, [Q.] becauſe they which converſe” 
Þ. 188. With a, 125 excommunicated, are excommunicated alſo. If a 
« 1 lnſt. 134 a. Biſhop is 


3 Rep. 08: apainſt the Plaintiff, ſhall not diſable him; for it ſhall be inten 


» 4 Toft. 34, againſt an * Appellant, while the Appeal is depending, is void, as before 
2 Roll. Abr. obſerved - | BEOS 2:43 0-4 OT OUTFITS: E00 0 149 46 j+]+: 1140 


223. „ vw. Weine TAS. Cite ak} 45604 6 £ Re 9 OBS | 
Pr. & Stud. ö If the Ordinary excommunicates one for any Thing where he hath 


8 | 1 


© Dver 276. of Parliament, © but it takes no effect till they be convicted at Law, and 
Dyer 275. einn n el en 8 n 

i Ventr. 146. the Conviction is tranſmitted to the Ordinary. [But % Fucto does not 

| 93 "$3 £42447 Jos nenen ese Fan een 
mean that he ſhall be excommunicate without any Sentence or Denuß- 


0 o 
1 5 
— 9 


421d. Ray. referted to hath been fince denied to be Law. J 

. 

F doe rh . appearing upon Summons ae) of after Admonition, for not © obeying a : 

E. B. Hu. T. Decree, &c. It is publiſhed int! Church by Virtue of an Inſtrument | 

4 ; & > $4 5. # a3 5 ll LOTS EO DENT wt 5 ele 1 LE o in En 

30 * ; under the Seal of the Court by the Miniſter ; * and then if the Offender 

£ © 410 * 1 | 
63. = | 6 0 ; 6-4 . „ * * a a. : 

2 luſt. 189. be impriſoned by Virtue of the Writ of bare or Capias Excom- 

8 Rep. 68. nunicatum, upon the Certificate of tlie 0 
3 Black. Com. ö | 
os. Chancery. Upon th 


SET BEDS 


og. 
8 Rep. 68. 
1 Inſt. 134.4 


The Biſhop may certify, an Excommunication made by his Commiſſary; 
for the Commiſſary acts in the Right of the Biſhop. But in the Certi- 
ficate of an Excommunication, the Cauſe of the Excommunication muſt 
be ſpecially ſhewn or ſet forth. It is not ſufficient to ſay, that it was 
denounced for maniſeſt Contempt, &c. the Judges will fee by it whether 
the Eccleſiaſtical Court hath Cognizance of the principal Cauſe. 

5 4 Ps A Biſhop 


c 2 1 2 : E 7 England, — * 


„* ITC 


* 2 «a 
* * —— * — 


A Biſhop elect, after Gauben and before his — may 
ceitify an Excommugication; for the Power of the Guardian of the 


Spiritu alties ceaſes after his Election by. the King's Conge d' Elire, and 
Confirmation. 


An Excommunication certified 8 the Seal of the a Commiſſary or 3 


Official, will not be allowed. An Excommunication may be certified * 1 10 f. Abr 
by the b Delegates of Appeals. [See of the Courts of the Univerſities, ch. $83. Ha 
* Po oft 94. Inſt. 327. 


ef the Sheriff doth deliver Offenders committed upon the Writ of 4 EN 64. 
Significavit, without Order of Law; upon. Complaint of the Biſhop, gcc 
&c. into Chancery, a Writ ſhall be awarded to the Coroners, to appre- 
hend the Party excommunicated, and an Attachment, to cauſe the She- 
riff to appear and anſwer the Contempt. 
By 5 El. ch. 23. Writs De Excommunicato Capiendo hall iſſue out 
of the Court of Chancery in Term-Time, and be returnable in K. B. Ke. 
If in the Excommunicato Ca piendo the excommunicated Party hath 
not a ſufficient Addition, according to 1 H. 5. ch. 5. Or if in the Signi- 
ficavit 1t is not contained, that the Excommunication proceeds upon a Cauſe 
or Contempt, of ſome original Matter of Hereſy, refufing to bave his Child 
baptized, 70 receive the Sacrament, to come to Divine Service, or for 
Error in Matters of Religion or Doctrine, Incontinency, Uſury, Simony 
Perjury in the Ecclgſiaſtical Court, or Idolatry; be ſhall not incur the Pe-, 
nalties in this Act, (viz.) For his Contempt in not rendering himſelf 
Priſoner upon the Capias, &c. [See the AR at large. | 
80 that this Statute does not require the Capias with Proclamations ; , tug. 681. 
and the Penalties in other Caſes beſides the ten Caſes mentioned in the 3 Cro. 196; 
Statute, But the Court hath inſiſted, that the Crime muſt be ſpecified „„ 
in the Writ; and even in a Cauſe of Defamation, that the defamatory 623. on 
Words ſhould be recited ; that it may appear to the Judges, whether the 1 Ld. Ray. 
Spiritual Court hath Cognizance of the Cauſe, upon which the Party oo 


1 Str. 43, 763 
was excommunicated. For no Fxcommunication can be Pronounced 1 Roll. Abr. 
for a Temporal Cauſe, but by Act of Parliament. * 

Thoſe that die under the Sentence of Excommunication, cannot receive * Ow. 
| Chriſtian Burial, [See the Rubrick in our Liturgy. 5 3 ber 946. 
1067. 


| f2 Inſt. 527. 
. An Taterdiet is an Eccleſiaſtical Cenfare, by which Perſons are 8 Bel, 


prohibited to hear Divine Service, or to have the Sacraments adminiſtred Law, tit. 
to them, or Burial; or when Divine Service is forbidden to be had — 
in ſuch a Place or Places. An Interdi& of Perſon followeth the Per- 
ſons, wherever they remove. An Interdi& of Place is only with re- 

gard to ſuch a Church or Place; and then the Perſons may be received 

into another Church, but not into their own. There is alſo a xt 
Interdict, when both the People, and the Church, Fe. are ſubjected 

to this Confare, - 


But this Cenfure hath been of long Time diſuſed, | 


| 5. Suſpenſio Jon is a Cenſure, whereby Eccleſiaſtical Portes are for- 1505. cel, 
bidten to exerciſe their Office, or to take the Profits of their Benefices, Law, cir. 
or where they are forbidden 59th of them, in Whole or in Part, for a Suſpeation 
certain Time, or for ever. Hence it is ſaid, there is a Suſpenſion ab 
or Benęficio, or ab Officio et Beneficto. Clergymen are only liable to this 

Cenſure. But there is a Suſpenſion, which relates alſo to the Laity, 

(viz.) A Suſpenſion ab Ingre/ſſu Eccleſiæ, or from the hearing of Divine 

Service there, [See 5 & 6 Ed, 6. ch. 4. 


6 N Irregularity 


* — ——— * 
* LH 


TTY | : "Book: K IV. 


Can. 113. eee is a Canonical, Impediment, arifing from ſome ebe 
Crime or Defect of Body or Mind, to take Orders; or if already in 
Orders, to miniſter in the ſame. This Cenſure is out of 1 tho' it is 


5 —_ * 6— — —_— 8 


_ I pe 


S 


Py „* 
* 


inflicted. by a late Canon. | =O | Se thro) 
N 6. 1 is an Eccleſiaſtical Cenſare, by which a Clergymanis 

z Burn Bedl. deprived of his Benefic 
Low prived of his Benefice. 7 IE Ss = 
Deprivation. | 


7. Deg radation is an Eccleſiaſtical Cenſure, 'whereby a Clergyman! i Is 
: Racy Becl, bd; of his Orders. It is otherwiſe called Depoſition. A Sentence 
Degradation. may not only be given for this Purpoſe, or the Clerk may be eien 
ſitripped of his Clerical Habit. 
From all theſe Puniſhments Appeals may be made to higher Courts, 
as in other Eccleſiaſtical Caſes. . 
Thus much of the ſeveral Kinds of Courts of its largel Extent, or of 


ME that as ben LNG the Ringdom,.: 


: 0 HA P. II. 


Of the ſeveral Kind: of Dotites that ark ö 2 
or exempt Juriſdictions, (viz.) Of the Mar ſbaſſea, Of 
the Lord Seward, &c. to inquire of Felony by Confe- 
8 deracy, Se. Of the Lord Stewar: a of. the Ring s Houſe, 
Concerning Treaſons, Felony, Bloodſhedding, &c. Of 
the Courts within the Principality of Wales, Ol the 
Ducbiy- Chamber of Lancaſter, Of the Courts of the 
Pg: Palatine, Ot the Court of the Biſhop of Ely, Of q 
the Courts of the Cingue Porte, Of the Courts of the IM 
| Stannaries, Of the Mayor of the Staple, Of the Courts 
within or near the City of Londen, Of the Courts in 
other Cities, Towns Corporate, Boroughs, Fc. Of the 4 
Courts of the Kn ties of "FURY, and Cambridge 


11 E le Courts ah Kate | Juriſdictions or thoſe which 
are not diſperſed throughout the Kingdom, are, The Court of 
Ide Mar/balſea, The Court of the Lord Steward, &c. to Inquire 
of Felony by Confederacy, Se. Of the Lord Steward of the King's Houſe, 
concerning Treaſons, Sc. The Courts within the Principality of Wales, 
Of the Duchy-Chamber of Lancaſter, Of the Counties Palatine, Of the 
Biſhop of Ely, Of the Cinque Ports, The Courts of the Stannaries, 
Of the Mayor of the Staple, The Courts within or near the City of 
London, The Courts in other Cities, Towns Corporate, Boroughs, Sc. 
The Courts of the Univer/ics of Oxford and Cambridge. 
Ol theſe particular Courts, let it be again obſerved, "That ſuch Juriſ- 
dictions, derogatipg from the General Courts of the Common Fay. are 
always to be taken ſtrictly. 


2 2 Inſt, 548. 


| I: The 


Tg e 


I. The Court of the b Marſha ra is a Court of Record at Common Of the Court | 
I ordained to. hear and determine -Suits betwixt thoſe of the Kitig's . 
Houſhold and others within the Verge (ſd called 2 Virgd, a Rod, which iCrompt. Jur: 
the Marſhal carries) or within Zwelve Miles of the King's Lodgihgs} 102. 

Tho! the King goeth out of the Bounds of the Verge for his Recreation, 3 
if the Houſhold continues where they were, this is no remoyin When 4 Lad. 130. 
the King goeth in Progreſs, there the King moveth wich his Houthold, one: apy 
[See 13 Ri. 2. Sf. 1, eb. 3.4 0 | 5 TE "Is 

This Court is held in Soul bur l, and bath a Priſon Ne to it, 75, Kc. 
called the Marſhalſea. This Marſpalſeu is to be underſtood of the Honſ- Ys "99, ., 
hold, not of the ia 8 Mar ſhalſea 3 for at geten geh to the Og 5-3 Black: Com., 
Bench. 055 76. 

The Judges of chis un are, the See of the Court and Ma pg: te: ORs 
ſbal of the King's Houſhold. Their Offices are for Life. And though . 
the Marſhal be one of the Judges, he lees too that the Becton! be 
done. FI 

As to the Furiſdiftion of this Court, it is ſettled by. Statute. Fenn — 

By Articuli ſuper Chartas, or the 28 Ed. i. ch. 3. The Steward and, 

Marſhal of the King's Houſe ſhall not bold | Plea of Frechold, neither of - 
Debt, nor of Covenant, nor of any Contract, bit only of Debts and other 
Things of the People of the ſame Houſe ; Of Contracts 2 Covenants hat 

one of the King's Houſe ſhall have made with another of the ſame Heuſe, and 

in the ſame th uſe ; Of Treſpaſs done wo7tÞ1n zbe Houle, ang oY : other Treſ- 
paſſes done within tbe Verge: M4. Bd 

This is the proper Juriſdiction of this Court. | 

e 80 that they cannot hold Plea but of re An. 3 ) Debt, en ind 548. 
Covenant, and'Treſp aſſes. In Debt and Covenant both the Parties muſt 10 Rep. 74. 
be of the King's Houſheld. - In Treſpaſſes it is ſufficient if one of the? ?“ 
Parties is of the King's Houſhold: Bot though the Act ſpeaketh ge- 
nerally of Treſpaſſes, yet Treſpaſſes Vi et Armis are anly to be under- 
ſtood ; as Battery, taking away Goods; not Treſpaſſes Qyare Clauſum 
fregit, Treſpaſs and Ejectment, Treſpaſs 8 the Laſts nor any other 
perſonal, nor any real or mixt Action. 

By 5 Ed. 3. ch. 2. and © Ed. 3. SE) 2. "Error bere 2 be ek 
in the King's Bench, Ie 

The Count of the King's Pan at Welminſter Was. erected by King 
Charles the Firſt by Letters Patent; and made a Court of Record; the 
Liberty whereof extends twelve Miles round Whitehall, © The Juril⸗ 
diction was ſince confirmed by King Charles the Second. 

But this Court is now held by Virtue of Letters Patent of King 
Charles the Second, dated the 4th Day of Oc Loben in the 16th Year of his 
Neign. 

The Judges are the Steward of the King: 8 Houſe, and the 1 

Marſhal, and the Steward of the Court, who is always a Lawyer. 
In this Court twelve Miles round Mhiteball they have FJuriſclickion, 
to hold Pleas of all Manner of perſonal Actions Whatſocver; as Debt, 

Treſpaſs, Battery, Slander; Trover, Actions on the Cafe, Sc. 

The Proceedings of this Court are by Attachment or Capias (which 
miy be had at ſeveral Places within the Liberty) upon which the De— 
fendant is to give Bond with Saretics for his Appearance at the next 
Court; and upon his Appearance he muſt put in Bail, to anſwer the 
Cond:mnation of the Court. The reſt of the Proceedings are according: 
to the Courſe of the Common Law, If the Cauſe is contiderable, it js 
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Sh 5 | : DIGAS - In OT ISS 4 1 
uſually removed into the King's Bench or Common Pleas by an Habyas 
Corpus; cum Cauſd; other wiſe a Cauſe is brought to Trial in three, or four 

For the Fees of the Marſhalſea or Palace-Court, See the Complete So- 
CC 3 


1 Nen FEM 1 7 


TR II. The Court of the * Lord Steward, Treaſurer, and Genptrotier, of 
Steward, &c. the King's Houſhold, to inquire of Felony by Confederacy, Conſpiring, and 
to inquire of Imagining ( by the King's ſworn Servants under the. Degree of 2 Lord) 


Felony by 


Confederacy. to murder the King, or any Lord, or other of the King's Privy Council, 


4 Inſt. 13 e N 
— Com. is held by Virtue of 3 H. 3. cb. 14. 


3. or the Steward, Treaſurer, or Comptroller of the King's Houſhold, 


7 ne . ; | ales iS 132 # 

4Black. Com. 135 9199 Jour eee e, og eee e Wy E 
„ III. The b Court of the Lord Steward of the King's Houſe, or, in his 
3 Inſt, 38. 40 LON 


See ante 338. 


8. his Abſence, of the Treaſurer and Comptroller of the King's Houſe and 


Of the Court Steward of the Marſbalſea, | hath Juriſdiction, to inquire of, hear, and 
of the Lord determine all Treaſon, Miſpriſion of Treaſon, Murders, Manflaughters, - 


Steward of 
the King's 
Houſe, &c. 


Blood ſhed, and other malicious Strikings, whereby Blood ſhall be ſhed, 
in any of the Palaces and Houſes of the King, or in any other Houſe, 


b 2 Inſt. 549+ where his Royal Perſon ſhall abide, held. by Virtue of 33 H. 8. cb. 12. 


4Inſt. 133 


3 Inſt, 140. * 5 | 5 „„ „ e yall det CH 
See ante 40. IV. The Courts within the Principality of Wales, and their Juriſ- 
f the Courts dition, are ſettled by Acts of Parliament. The Principality conſiſteth 


within the 


Principality of of twelve Counties, beſides the Shite of Monmouth, and other Lordſhips 


Wales. 


3 Black. Co 


77. 


and Manors united to Salop, Herefordſbire, and Glouceher ſhire. Hof 
m. By 34 & 35 H. 8. ch. 26. There ure General or. Quarter-Seſſions in 
each County, County Courts, Hundred-Courts, Turns, Leets, Courts- 
%% nn ii i= ei Eon Ln 
There ſhall be kept @ Seſſions twice every Year in every of the twelve 
Counties of Wales; which Seſfions ſhall be called the King's Great Seſſions 
of Wales. The Juſtices of thofe Courts. ſhall have their Offices by Letters 
Patent under the Great Seal, to be executed by themſelves or Deputies. 
And theſe Juſtices may bold Pleas of the Crown in as large a Manner as 
_ the King's Bench, and alſo Pleas of Aſſizes, and all other Pleas and Ac- 
tions, real, perſonal, and mixt, in as large a Manner as the Lord Chief 
Juſtice, and Juſtices of the Common Pleas, Sc. They ſhall alſo bear and 
determine all criminal Offences whatſoever committed within their ſeveral 4 
Limits, according to the Laws of England. Alf Recoveries and Fines 
may be taken before the ſaid Tuſtices, ¶ Lands within their Authority, as 
is uſed before the Chief Juſtice of the Common Pleas, „ 
| Errors and Fudgments before any of the Fuſtices in the Great Seſſions in 
Pleas real or mixt, ſhall be reareſſed by Writ of Error out of the Chancery 
cf England, returnable before the Fultices of the King's Bench, as other 
Writs of Error are in England, 1 e 
No Execution of any Judgment given in any Baſe Court ſhall be aid 
Ly any Writ of Falſe Judgment. But if upon Purſuit of the ſaid Writ, 
the Judgment ſhall be reverſed, the, Party ſhall be reſtored to all that he 
loft by the ſaid Judgment, according to the Laws of England, © 
[See the Statute at large, by which the bee way of the Courts are 
plainly declared and eſtabliſhed, and their Proceedings ordered to be ac- 
cording to the Laws of England. See alſo 27 H. 8. cb. 26. 18 El. 
ch. 8. and 11 & 12 V. 3. cb. 9. For preventing frivolous Suits in the 
Principality of Wales, | e 
4 7 | The 


W an ts 


The King's Writ ought not to go into this Principality, tho“ a Quo 
Minus out of the Exchequer i is often ſent thither, [But ſee Of OO 
<<, 4. poll. and ſee 1 Ed. 6. ch. 5 E.. cb. 23. 11.] 


V. The Court of the Ducky Chamber of Lancaſter is held at Weſ= Of the Court 


of the Duch 
ere. Yy 
min.. of Lancaſter. 


The 2 Officers of the Duchy- Court are the Chancellor, who keeps « , falt. 206, 
the Seal of 'the Duchy at Weſtminſter; the Attorney- General, four 212. 
Counſellors, a Receiver-Genera}, Clerk of the Council, Auditors, Sor- ak S 
veyors, Meſſenger. There is an Attorney of the Duchy in the Chan- 
cery, and another in the Exchequer, | 

The b Furiſiretion of this Court is for or concerning Laing holden of »2 Danv. Abr. 
the King in Right of his Duchy, witnin or without the County Palatine 55 | 
of Lancaſter 3 ; [See Ed. 4.] or concerning Bonds and Aſſurances of the 
ſame; or concerning the Revenue of the Duchy. * But whatever hows c Hardr, 171. 
longs to the Joriſdietion of the Duchy, mav be determined in the Court 
of Exchequer, d Where the Duchy claims Juriſdiction in reſpect of the Hob. 7778. 
Perſons, as becauſe the Suitors dwell within the County- Palatine ; or 1 Vent. 157, 
where the Duchy retains Bills concerning Lands lying out of the County- 58. 
Palatine, or within the Precincts of the Duchy, but not holden of it; a 


Prohibition may be awarded. 
The e Proceedings in this Court are as in the Court of Chancery by . 


5 gliſb Bill, &c. and by Decree. But this Court is not a Mixt Court. Cromp. Yor. 


as the High Court of Chancery, In ſome Caſes this Court claims its e 
proper Cuſtoms, and admits a ſmall Mixture of the Common Law. 1 *© 
By 1 H. 7. The Duchy is ſeparated from other Inberitance of oe Grown, 
and ſettled in H. 7. and his Heirs. 
Note, That the Act ſays bis Heirs, f iert faying Kings of England. f Plowd. 222. 
OO 37 H. 8. 6b. 16. 2 & 3 Ph. & wr 1 20.15 5:7 | 4 Inſt. 206, 
By 32 H. 8. ch. 20. 1 Ed. 6. ch. t El. ch. 38. K 
Statutes of Monaſteries and Chantries) 457 Lands, thor 1Pareed! W's the 
Duchy given to the King, are within the Survey of the Duchy. 
N Car. if cb. 10. 16 bn T7 Car. 2. cb. 1” 


VI. 5 A Crnty Palatiie' is an won” JurifdiQtion, whe the King” Ss Ofthe Courts 


Writ runneth not. [See 5 El. ch. 23 3. J. 11. ] IL is fo called 4 Comitatu of the Coun- 
ties Palatine. 


et Palatio Regis, becauſe the Owners thereof were Companions of the Black Com. 


King in his Palace, and had Jura Regalia, or King-like Rights and 116. 


Authority. For they might pardon Treaſons, Murders, Felonies, and -" Com. 
Outlawries thereupon. But many of theſe Rights are taken away from - Cromp. Jur. 


thoſe that have Counties Palatine; and are annexed to the Crown. 137. a. 
a Counties Palatine probably were erected at hrſt, becauſe they were ad- . 5 


jacent to the Enemies Countries heretofore ; as Lancaſter and Durham Dav. 60. 


to Scotland, and Cheſter to Wales; that the Inhabitants might have Ad- alVentr. 155. | 


Ink. 
' miniſtration of Juſtice at home, and remain there, to ſecure the Country * os 


from Incurfions. In the erecting of thera theſe Things were to be ob- 
ſerved, (vis.) to have a Chancery, Writs under Seal, to depute Juſtices, 
as well touching Pleas of the Crown, as all other Pleas touching the Com- 
mon Law, Execution of Writs, making Officers, and all other regal 


Rights belonging to a County-Palatine. 1 
The King may make a County-Palatine by his Letters Patents 4 Ind. 204 


without Parliament. 945 Jur. 
By 27 H. 8. ch. 24. None but the King ſhall have Power to pardon *” 


Treafons or Felonics, or Outlawrres for the Jame, to make Juſtices of Aſjize, 
6 O Peace , 


' 
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5 LO An Inſtitute of the Book W. 


fl. 


Peace or Gasl Delivery, notwithianding any Grant. or Pr ſcription [But 
ſce of the County-Palatine of Lacaſler, poſt.] And al! Writs, Indiét ments, 
and Preceſi.s in cvery County-Palatine, or other Liberty, ſhall be made in 
the King's Name, Teſte the Owner of fuch County- Palatine or Liberty. 
And in every Writ or Indidi ment, the Offence ſhall be made and ſuppoſed to 
be done only againſt the King's Peace. 

See 11 & 12 V. 3. cb. 9. For *** frivolous and vexatious 
Suits in Counties Palatine. 

All Pleas of Lands, G. and all Contracts, Cauſes, and Matters ari- 
ſing within the Countys-Palatine, are to be heard and judicially deter- 
mined within the fad Countys-Palatine, except in caſe of Error, -foreign 

» 4 loſt 213. Plea, or foreign Voucher. © But the Plaintiff in the Courts at Weſft- 

maſter may alledge Things tranſitory to be done in any County, though 
actually done 1n a County-Palatine, and the Defendant cannot plead 
to the Juriſdiction of the Court, that they were done within the County- 
Palatine, Yet if the Plaintiff ſuppoſes the tranſitory Cauſe of Action 
to be in the County-Palatine, that may be e to the Juriſdiction, 
Otherwiſe it is of Things local, 


* 4 Inft. 212, d No Tnbabitant of the ſaid County-Palatine ought to be compelled 


P'S; 


2 
1 550. by any Writ or Proceſs to appear or anſwer out of the fame in any 


© 4 Inſt. 205, High Treaſon by the e Common Law, not ſuch as are given oy” Act of 
Cromp. Jar. Parliament after the Erection of the County-Palatine. 
Where the Statute is general, Countys-Palatine ſhall be bound by it. 
There are three Counties-Palatine, and three Courts to exerciſe the Ju- 
riſdiction which belongs to them, (vis. ) The Court of the County-Pa- 
latine of Lancaſter, 5 Court of the County-Palatine of Cheſter, the 


#4 Saund, 74. Court of the County-Palatine of Durham. f Theſe are reckoned amongſt 


the ſuperior Courts, Beſides which there is a like Court belonging to 
the Biſhop of El, who hath royal Juriſdiction within the Iſle of Ely, 


5.4 Joh 220 which is in ſome Statutes called the County-Palatine of Ely * but it is 
b2 Id. Ray. NOW generally agreed b not to be a County -Palatine, and that the Court 
237. there is only in the Nature of an inferior Court.] I ſhall ſpeak of them 

flingly, though what I ſhall ſay of ane, ime I rn to under- 


ſtand the Nature of others. 


: Vent. 157. x3, The County-Palatinate of Lancaſter l is by AR of Parliament. 


Dav. 62. 


d Lev. 24, In the County-Paline of Lancaſter there is a? Court of Equity, | 
1 Ventr. 156, The Chancellor is the Judge of it. The Chancellorſhip both of. 


157. 


the County and Duchy have a long Time been in one Perſon, but they 


: in two different Perſons, © | 
dz Danvvo Lands held of the Duchy of Tas ad hing in = the County- 
Abr. 286.  Þ,latine- may be ſued for-in the Court of Equity. 


« 4Inſt. 204, There are alſo Courts of e Low for Civil Actions 3 Pleas of the 
4 Inſt. 205. Crown, and Juſtices therein appointed, f Recoveries of Lands in the 


See P. 243- County-Palatine are to be had in the Court of. the. County-Falabacy 


* 4 Inſt, 205, and cannot be had at Weſtminſter. 


221, 5 If Iflue is joined in the King's Bench, or 8 Plans, 'teinbla in | 
Crompt. Jur. the County-Palatine of Lancaſter, it ſhall be tried in the County of Lan- 


137. 4, 


1 d. Ray, caſter, and remanded thither. And where Part of e an Action ariſeth at 


698. 2 2 113 Common 


Cauſe; except for Treaſon or Error, [But ſee of Arreſts, ch. 4. poſt.} 
The County-Palatine ſhall have Forfeitures of Lands and Gro for 


have diſtin Capacities z fo that it is the fachb "IMS; as 1 they were 
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CHAP, Laws of England. „ 


Continan Law, "qa Part in NN the Common Law ſhall be 
preferred. 

By 27 H. 8. ch. 24. The Juſtices of Aſſize and Gaol Delivery and of 
the Peace for the County-Palatine of Lancaſter, are aſſigned by Commiſſion 
under the Seal of Lancaſter. 

[See concerning the Duchy of Lancaſſer hin 2 & 3 Ph. & M. ch. 20. 
And concerning Writs of Hignifcavit and Excommuntca'o Capiendo, 


5 El. ch. 23. f. 11. 


h The County-Palatine of Cheſter 15 by Preſcription, And the b 4 Inſt. 211, 

King s Writ ought. not to come, or to be allowed, within the ſaid Coun- 212,213,215, 
ty-Palatine, but under the Seal of the County-Palatine, except Writs of Ty FI 
Prosie e [See 1 Ed. 6. cb. 10.] 1 Danv. Abr. 
la the Court of Exchequer at Cbeler (the Chancery Court for the ae 
County-Palatine) the Chamberlain of Cheſter (who hoth the Juriſdiction %. 
of a Chancellor) is Judge in Equity and in Matters of the Common Law, 3 Black. Com. 
within the ſaid County. For this Court of Chancery is a mixt Court, 9 

as the High Court of Chancery at Meſiminter. He is alſo a Conſer- 

vator of the Peace by Virtue of the ſaid Office. There is alſo a Vice- 
Chamberlain, who is the Chamberlain's Deputy. But the Chaimberlain or 

his Deputy, cannot decree any Cauſe wherein he himſelf is Party, but 

he may complain in the High Court of Chancery. If a Defendant 

_ dwells out of the County-Palatine, one of the County Palatine may com- 

plain in the High Court of Chancery of England, for Matter of Equity 
touching Lands or Goods. For when particular Courts fail of Juſtice, 

the general Courts ſhall give Remedy. 

The Juſtice of Cheſter hath alſo a Court and Juriſdiction, to hear and 
determine Matters of the Crown and Common Pleas within the ſaid 
County-Palatine. [See 18 El. ch. 8. And of Fines and Recoveries levied, 
as well within the County-Palatine of Cbeſter, as the City of Cheſter. 

2 & 3 Ed. 6. ch. 28. 27 El. cb. 9. 43 El. cb. 15.] 
[See 4 Inft. 213, 214. Concerning Writs of Error directed to the 
Chamberlain in the Exchequer, for any Matter wherein he proceedeth ac- 
cording ro the Courſe of the Common Law, or to the Juice of Cheſter. 
But fee alſo 32 H. 8. ch. 43. and 2 Salk. 500. and ſee 5 El. ch. 23. 7. 


11. concerning Writs of S7gnificavit or Excommunicats Caprendo | 
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The County-Balatine: of Durham, being Parcel of the Biſhop- * 216, 
FR [and called the Biſhoprck] of Durham, is by Preſcription, where 1 Bon Abr. 
the King's Writ runneth not; for it is a royal Franchiſe. _ 540 
The Juriſdiction of the Biſhop of Durham extends to all Places be- 17 Com. 
Wirt the Rivers Tine and Teeſe; and to the Manors of other Men, as 8 Com. 
well as to the Demeſnes of the Biſhop. [See 17 Ed. 2. St. I. ch. I. ] 
In the County-Palatine of Durham there is a Court of b Chancery . v 4 Iaſt. 218. 
a Chancellor. It is a mixt Court both of Law and Equity; but it dif- Crompt. Jur. 
fereth from other Courts herein, that if an erroneous Judgment is given, 3“ 
either in Chancery upon a judgment there according to Common Law, 
or before the Jullices of the Biſhop, a Writ of Error ſhall be brought 
before the Biſhop himſelf. [The Juſtices are now the King's Juſtices, 
and the Writ of Error muſt be returnable in the King's Bencb.] And if 
he gives an erroneous Judgment thereon, a Writ of Ertor ſhall be ſued 
out, returnable into the King's Bench. If the Biſhop (who ought to 
do Right to es does Wrong within his County -Palatine, Juſtices 


(hall 
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DT e the Book, IV 


ä 


« ; loft. 220, 
Pav. 61. 
2 Ld. Ray. 


> > 
1Black. Com. 


119. 


Zzhlack. Com. 


78. 


| of ths Courts 


of the Cinque 


d Crompt. 


I Late W724 — — e 1 Mgt PH: 5 . ——ͤ — 
— 


mall be \Mygod16hetr znd determine ef Cue „ for be cant he Judge 
in His oon Cauſe: ol! 5178 oF 388810 I 

Fines may be. levied bete, {$ce 5 Bly cb. 27. } nd Receurics tulfered 
Lou eric. bo?) eg af hg wont) =} Yo ooh 

By 27 H. cb. 8. 0 The Biſhop: Durham, and his Temporal Oban 
del or oH the Ceirty-Palatine, one Naeh of: the. Zach, e the Ja 40 
r- r- f e „i ni ohn 7 

Ser 5 El. ch. 23. } it 120Qt Writg of Sirvfeovimand rw: Capiend, 

Alſo FT Ef. ch. at For eke 3 05 Hear la and Exigents, JG 


4. © The Regal Fraechiſcief Ely: is called the County. Palatine of Eh, in 


ſeveral Acts of Parliament. See 3g H.18./th, 10. g El. ab. 23.] King 


Henry I. granted to the Biſhop! of| EA and his Sucoeſſors Jura Regalis 
within the Iſſe of EH. This ' Biſhop hath this Royal Juriſdiction by 
Preſcription, grounded upon the ſaid Grant, as well in Pleas of the 
Crown, as in Common Pleas before his Yuſtices.. BY 

By 27 H. 8. ch. 24. The * of = and his Steward, are r Juſier 
97 Peace e the Jie , Ely. 

Ser 5 Eli 23 b. EZ. KI. ech the Writs of ms and Ex- 
confinunir ade: Capiends: Ia which gtatute the County-Palatine of Ely is 
called/an exempt Juriſdiction as well as ales, the. Counties: Palatine of 
- Lancaſter, Cbeſter, Durham, ang! the 1 Parts where the King: 8 
bn __ not s Sc. 4 170 21 $1500 


1 


— 


VII. 4 The N Ports, within 45 „ of . haue pals oe of - 
them Franchiſes and Liberties ; and the King's Writ: doth not run there, 
as before affirmed. But this is ſaid: to extend no farther than to Civil 


Jur. 134,137. Cauſes between Party and Party. And yet a Quo Minus lies to the 


1 Cro. 911. 
2 Cro. 543. 


Hard, 475. 


3Black, Com. 
19- 


22 Inſt, 557. 
4 Inſt. 222, 
223. 


Cinque Ports. [ And ſee of + Arreſts, chap. 4. poſt.] The Inhabitants 
thereof have theſe Privileges in relpect to eig Attendance in the Ports, 
for the Defence of the Kingdom. = 
The firſi privileged Ports were but a bro: (de. 3 Fi Ku 
and Rumney. After wards two Ports more were added to them (viz,) 
Haſtings and Hythe. Of this Number ue theſe, Ports were called the 
Cinque Ports. But two more, (vis. ) Wincbelſea and Rye were added to 
theſe five ; and though now there are ſeven Ports or Havens, yet they hold 


theit former Name of the Cinque Ports. 


b 2 Inſt. 556. 

$57, 538. 

4 Inſt. 223. 

F. N. B. 240, 

TE Jur. 
139. f 


Within the Cinque Ports there are ſeveral Courts. Ons before the 
Conſtable of the Caſtle of Dover, and other Courts within the Ports 
themſelves held before the Mayors and Jurats; and another called 
The Court of the Cinque Ports at SHE PWAY. 

b There is a Lord Warden or Keeper of the Cinque Porks ; ; "who - is 
alſo Admiral, and hath the Juriſdiction of the Admiralty ; and i is exempt 
from the- Admiralty of England. He is alſo Con/table- of the Caſtle of 
Dover, and hath Joriddation to hold Plea by Bill concerning the Guard 
of: the Caſtle, Sc. according to Common Law. So that the Conſtable 
and Lord Warden hath two Juriſdictions. His Juriſdiction as Conſtable, 
is limited by Articuli ſuper Ghartas, or 28 Ed. 1. cb. 7. For he hath no 
general Juriſdiction within the Cinque Ports. The Conſtable of Dover 
and Lord Warden is the immediate Officer to the King's Courts, for the 
Execution of the King's Writs within the Cinque Forts. The King's 
Courts write to him, and he is to certiſy the King's Courts of the Record 
which! is before the Mayor and Jurats upon their Certificate to him. A 

1 I 


HR Laus * England. - _ ; 313 


n 


if ab Hath — in the King's Courts, and the Defendant hath no 
Lands or Goods but in the Cinque Ports, the Plaintiff n bare « a Writ 
directed to the Conſtable of Dover, to make Execution. 5 5 

e The Juriſdiction of the Cinque Poris is general, and eon per- 
ſonal as well as real and mixt Actions, which touch the Frechold. But 
if Part of the Land is within the Cinque Ports, and Part without, the 
whole Writ ſhall abate. And ſo in like Caſes. 5 

All d Plaints againſt the Mayor and Jurats of the Cinque Ports b 4 Inſt. 224. 
to be determined at Sheproay, before the Warden of the Cinque Ports. 

e If an erroneous Judgment is given in the Cinque Ports before any « Inſt. 557. 
of the Mayors or Jutats, it ſhall be redreſſed according to the Cuſtom, 4 Init. 224. 
by Bill, in the Nature of a'Writ of Error, before the Conſtable of Do- 55 Jr. 
ver, and the Warden of the Cinque Ports, at the Court of She pray; and 
the Mayor and Jurats ſhall be fined, and the ao and removed: ome" his 
Place, though the Court is a Court 'of Record. U i 
[Sce 5 El. cb. 23. ＋. 11. Wr Writs of Sign eue and Ern, 
municato Capiendo.] 

Note, That there is a great Difference betweek the Principality of «. Toft, 557. 
Wales, the Connties-Palatine, and the Cinque Ports. For though in the 4 Inf. 223. 
Cinque Ports the King's Writ doth not tun, yet they have not Jura 188 4-44 
| Regalia, and are Parcel of the County of Kent. So that if a Writ is 15. W 
brought againſt one for Land within the Cinque Ports, and he appears 
and pleads to it, and Judgment is given againſt bim in the Court of 
Common Pleas, this Judgment ſhall bind him; for the I and is not ex- 
empted out of the County, and the Tenant may waive the Benefit of his 
Privilege. But if ſuch Judgment is given in the Common Pleas in a 
Præcipe, of Lands that lie in Wales ot in the Counties Palatine of Lan- 
cefter, Cheſter, or Dur bam, though the Tenant did admit the Juriſdiction 
of the Couft in ſuch! a Caſe, "the Judgment againſt him, as to ſuch 
Lands is void: For Wales was otiginally no Part of England, and the 
Counties Palatine are exempted from the Juriſdiction of the King's 
Courts, have Jura Regalia, and plenary Juriſdiction; and ſo are known 
to the King s Courts. For they take Notice of all the Counties in Eng- 
and for the Directions of Writs. In the Cinque Ports the'Piivilege ex- 
tendeth. only to certain particular Towns, whereof the King's Courts 
cannot judicially take any Notice. T herefore the Privilege ought to be 
pleaded to the Writ. For there is a Difference betwixt a Franchiſe to 
demand Cognizance, a and a Franchiſe where the King's Writ runneth , 2 1d. Ray. 
not. Ia the firſt Caſe the Defendant ſnall not plead it, but the Lord of 836, &e. 


c 1 Inſt. 224. 


the Franchiſe muſt demand OY but in ad laſt Caſe the Defen- See 208. 2 te. 


dant muſt PG 3 oy . £8, LI 

VIII. b The Courte: of the Stamaries, or the Bause e erm in . Of the Courts 
wall and Devonſhire, are ſo called 2 Stanno, from the Tin in thoſe of the Stan- 
Counties; and the Tinners are called: Stznnatorlis. © The Privileges of as. 7 
the Tinners are declared, limited, and expounded by an Act of Parlia- 232, * 
ment (not printed) made the coth Ed. 3. bh gay Com. 

Alle Labourers in and about the Stannaries are to have the Privilege © 
of the Stannary-Court, ꝛcbile they work there ; and are not to be im- 
pleaded in any other Court, fot any Cauſe ariſing within the mee 
except for Pleas of Land, Life, and Member. 

The Officers of this Court are — Lord —_— 2 e Under Warden. 
and the Steward. : 


4 Inst. 231, 
232,233,234. 
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4 Black Com. 
421, 424. 
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4 4 Inſt, 229: The d Furien of this Court is guided by cle Bee and L Cudoms 


and by Preſcription; and is fully Kuled by 16 Car. 1. cl 5 H * 0 
Words In Locis ubi operamtur are expounded.” | 


e 4 Inſt. 231. They have no Juriſdiction of any local Action acifln geht of the 
Stannaries.- Tran/itory Actions beawiit Finner and Tier, though 
not concerning the Stannaries or ariſing therein, if the Defendant be 


found within the Stannaries, may be brought in theſe Courts, or at 


£4 Iaft. 229, Common Law. But if one Party only is a Tinner, ſuch tranſitory 
230, 231. 


Plowd. 327 Actions, which: concern not the Stannaries, nor ariſe * cannot be 
12 Rep. 1 brought there. | 4 


1 Roll. Abr. No Writ: of Error lieth upoh a Jud 


gent b in the Stannary-Courts, 
745: 


But Judgment ſhall be reverſed by Appeal to the Steward of the 
Stannary- Court where the Matter lieth ; from the Steward of the 
Stannary-Court to the Under- Warden of the Stannaries ; and from him 
to the Lord- Warden of the Stannaries ; and from bin to the King's 


lor Prince of Males's when there 1 is one] e [See 16 Car. I. 
5 15. at tage.) j 


"T1 


Ofc Court, IX. The Garth of the Mayor of the Staple 1s FORTY to keep 1 
ayor o 


. Peace, atreſt the Offenders in Staples for Debt, &c. and to pri and 


£ 4 Inſt. 237, puniſh them after the Law of the Staple. * So that the Court in the 
238. 


| Staple-Markct i is incident to that Market. It is guided by the Law- 
2 Black. Com. 


60, 160, 342. Merchant in a ſummary Way, which is the Law of the Staple. 
. A Staple-Court is held at the Wool-Staple in V femirflter, the Bounds 
beginoing at Templo- Bar, and extending to Tutbill. 

In other Cities and Towns, the Bounds art within the Walls: Where 
'qhere are no Walls, the: OT of 18 * ſhall extend through all the 
City or TO Ww. 

a 4 Inſt 237. à The Officers of this Geert Fas the Mayor, and o Coaſtables. lee 
27 Ed. 3. St. 2. ch. 21. for the Juriſdliction of this Court. 5 
By 36: Ed. 3. ch. 7. Mer chum-Strangers may either fue before the 
Mayor of the Staple, fronting to e Lau E , Or at * Common 
Deen ie 954 eie 
Theſe Courtw:ars woch ot of Uk. hn VR; RE 6M 


l dee, Of Estates by Statute Merchant 1b Staple, r B. 2. 0 I. And of 
Statutes, B. 2. * 3. e W568 = | 33 


6 ty of London, are e the Hubings, 
within Or near 


of me Cours X. The G n or es 255 & 
the City of the Sher Courts, the Lord Mayor's Court of Equity, the Court of 8 


Lende. Mayor and Aldermen, the Court of Requeſts, the Ca of Orphans, the 


Court of Common Council, the Court of Wardmote, the Court of Hall- 
note, the Court of the Chamberlain for Apprentices, the Court of the 
 Conſervator of the Water and River of Thames, &c. the Court for Poli- 

cies of Aſſurance, the Court of the Tower of London, the Court at Mbite- 


_ chapel, the Court at &. Martin's le Grand, the Court of the Prefi dent, 
dau 5 and ei of the College of Phyfictans. Fe 


Þ 2 Tak 322 Ie The b Huſtings (from Hus, Sax. for a Houſe, and Ding for Things 
4 Loſt. 2 Cauſes, or Pleas, (ſo that it is the Houſe of Cauſes) | is the higheſt ee 


N of Record, holden at Guiluball for the City of London before the Lord 


kings. Mayor and Sheriffs (or in the Sheriff's Abſence by ſix Aldermen) of 
1 all Pleas, real, perſonal, and mixt. It is as it were diſtinguiſhed into 
ps 


two Courts; one Week the Judges ſit upon Pleas real; and the next 


CH. 2 "LF of England. = oy: 


Week upon perſonal or mixt Actions. But real Actions are grown aut 
of Uſe, [See Statute of n or 6 Ed. 1. ch. 11. and cb. + 596. Of 
an Action.] 


Judgment of Outlawry. i in the Huſtings, i is. not given by the Mayor 
who'! is Coroner, but by the Recorder. 

If an © erroneous Judgment is given in the alien the Daerys Who g s 
thinks himſelf grieved, may ſue a Commiſſion out of Chancery ditected to a3. 24. 
ſome Perſons to eXamine the Record, and thereupon to do ach oll. Abr. 

74525 

2. The d two Shertffs do each of them keep a Court of Reoortt: within 4 m_ wr 
the City by Preſcription, Theſe Courts are kept at Guilabull, and in 24% 
each Court a Steward is the Judge. They have belonging to theſe 
Courts two Priſons, called Counters, The one in Woodftreet, the other 

in the Poultry. 

They have Juriſdiction to hold Plea in all nba Actions. . 

The Proceſs in theſe Courts is by Summons, Arreſt, Foreign Attach- 
ment (or by Attachment of Foreigners Goods or Money found within 
the City in the Hands of the Plaintiff or of a third Perſon) to make 
the Defendant appear, and give Bail to anſwer the Condemnation. He 
in whoſe Hands the Goods are attached, is called the Garniſbee, becauſe 
he has had Garni/hment, (from Garnir, to inſtrut) or Warning not to 
part with the Goods or Money, but to appear and anſwer the Creditor's 
Suit. If the Foreigner appears and pleads, he is called the Enterpleader. 

If the Defendant does not appear, the Goods or Money may be con- 
demned. There may be alſo a Seque/tration, upon an Action of Debt, of 
Goods in a Houſe, Shop or Warehouſe, when there is no one within, by 
hanging a Padlock upon the Door, and making a Return thereof. Tiere 
the Proceedings are almoſt the ſame as upon Foreign Attachment. See, 
Of the Sheriff's Court in London, and for . the Practice there, eſpectally 
upon Foreign Attachment and Sequeſtration, The- mt ON and 
7 be Complete Solicitor.] e d 

Beſides their particular Cuſtoms, the Proceedings, are acoording to the 
Rules of the Common Law. An Action is uſually tried here in Four 
Court Days; and if either Party ſhall have a Witneſs that cannot ſtay in 
London titl the Day of Trial, his Depoſition oy be taken in ve. 
and allowed. 

A Cauſe may be ved by Haheas Corpus to Woftminfter- HB. a But « F. N. B. 22. 
if an erroneous Judgment is given, the Cauſe may be removed by! Lot. 247, 
Writ of Error to the Huftings before the Lord Mayor and Shelf * 

Ans. 
Thee Lord Mayor 5 Court of Equity, aharett the Proceedlnge ve 4 Inſt, 248. 
much like thoſe in the High Court of Chancery, There is a Practice CO: * 
called marking a Cauſe before the Lord Mayor, as thus After a Ver- p. 775 
dict given for the Plaintiff in the Sheriff's Court, the Defendant May 
get the Cauſe marked before the Lord Mayor (being like an Injundation) 
to ſtay Judgment and Execution, till the Matter is examined in Equi'y. 
Alſo the Cuſtom is, that if a Plaint of Debt is entered in the Sheriff's 
Court, upon Suggeſtion of the Defendant, the Lord Mayor may + ſend 
for the Parties, and for the Record, and examine the Parties upon tlleic 
Plea, and if he finds that the Plaintiff is ſatisfied, he may : awar that yo 
Plaintiff ſhould be barr'd, but not after Jade ment. 
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An Inſtirure of the Baok N 


>; 4. The Court of the Lord Mayor and Aldermen is à Court of Record, 
and is held in Guilaball, the Recorder being Judge thereof. But the 
Lord Mayor and Aldermen may fit as Judges with him 
The Proceedings are by Action and Arreſt, or elſe by an Attachment 
of the Defendant's Goods, «oat An bs TENT 3 <A AMA? i * 

The two Counters are the proper Priſons, as well for this as for the 
Sheriffs Court. VO PDA een en een 


— — 


— bh 6.4 


516 


F. The Court of Requeſts, commonly called the Court of Conſcience, 
8 is kept at Guildhall,” and is eſtabliſhed for recovering Debts not ex- 
4Black. Com. ceeding 40s. N WALL LA ap at _ 1 
By 3 Ja. 1. ch. 15. Every Citizen and Freeman of London, and every 
_ other Perſon inhabiting tbere, being a Tradeſman, Victualler, or Labourer, 
aoho hath a Debt due to him, not amounting to 40 8. (See the next Statute) 
| by any other Citizen, may cauſe the Debtor to be ſummoned to the Court of 
Requeſts t Guildhall, 7 appear before the Commiſſicners there, or any 
Three of them ; abo, if the Party does not appear, may order him to be 
committed to one of the Counters. But if be appears, they may proceed ſum- 
marily, and examine the Parties and Witneſſes upon Oath, and forthwith | 
make an Order, which the Plaintiff and Defendant muſt obey, under Penalty 
of Commitment to the Counter, till they ſhall perform ſuch Order, If any 
ſuch Perſon commence any Suit elſewbere for any ſuch Debt againſt any other 
OO ffuch like Perſon, upon the Defendant's Oath or other ſufficient Tiflimony 
that be was, at the Time of the Aclion brought, an Inhabitart in the City 
of London, or the Liberties thereof, as aforeſaid, and it ſhall appear that 
tbe Debt ſued for amounts not to 40s. The Judge of the Court ſhall not 
allow to the Plaintiff any Cofls of Suit, but ſhall award to the Defendant 
broadacey Ol. w ̃ ** 
' This A& ſhall not extend to any Debt for Rent upon Leaſe, or other real 
Contracts, or concerning Teſtaments, Matrimony, or any Thing belonging to 


h * * 1 
cc 
* R 4 


* 


the Eccleſiaſtical Court, . : ARES 935 
By 14 Gee. 2. ch. 10. I. ſhall be lawful for every tigen of London, 
and every ober Perſon inbabiting within the ſaid City, er the Liberties 
thereof, and every Perſon who ſhall rent or keep any Shop, Shed, Stall, ar 
Stand, or ſeek a' Livelihood in the ſaid City, or Liberties thereef, which ſhall 
bave any Debt owing unto him, not exceeding 40s. by any Perſon 
inhabiting, or ſeeking a Livelihood within the ſaid City, or Liberties thereof, 
during their reſpective inhabiting within the ſaid City or Liberties there, 
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or ſeeking 4 Livelihood as aforeſaid, to cauſe ſuch Debtor to be ſummoned by I 


any of the Officers of the ſaid Court of Requeſts for the time Leing, by Writing 
| left at tbe Drwoelling-bouſe, | Loagings, Shop, Shed, Stall, or Stand, or any 
otber Place of ſeeking a Livelihood, of ſuch Debtor, or by any other rea- 
ſonable Notice to be given to the ſaid Debtor, to appear before the Com- 
mufſioners of the ſaid Court of Requeſts, holden in the Guildhall of the ſaid 
City, and that the ſaid Commuſimers, or any three of them, or more, ſhall, 
after ſuch Summons as aforeſaid, have Authority by this Act, from time to 
time, to ſet down, or cauſe to be ſet down ſuch Orders between ſuch Party, 
Plaintiff, and his Debtor, Defendant, touching ſuch Debt net exceeding 
408. in Rueſtion before them, as they ſhall find to land with Equity and 
good Conſcience ; all ſuch Orders to be regiſtered in a Pok as they have been 
accuſtomed to be; which Orders ſo made, as well the Plaintiff, as the De- 
fendant, ſhall perform and keep in all Points. | e 
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any of the Commiſſioners of the ſaid Court, during the: Time of their. fitting," 

it ſhall be lawful for . the Commiſſioners then. ſitting, or any three of them, 

to certify under | their Hands and Seals the Name of the Perſon fo. offending, 
and the, Nature of e Hence, 1 the Lord Mayor of the ſaid City, for the 
"time being, 2000 1s: required to ſummon ſuch Perſon ſo offending. before him; 
and upon his Appearan-e, and the Fact alledged being proved upon the Oath 

of one credible Witneſs, or in Default of bis Appearance; the ſaid Lird May r 
{hall proceed i ta i puntfÞ the Perſon o offending. as aforeſaid, by Fine or. In- 
priſon ment, or both ; provided that the Fine on any one I erfen 40 not 
exceed 20 8s. and that the Impriſonment be for no longer than ten Days. 
And upon the Non- -payment.. of the. ſaid. Fine, it {hall be awful for the ſaid 
Lord Mayor. to iſſue a Warrant under his Hand and Seal, for levying the 
ſaid Fine on the Goods of the Offender,” and to cauſe Sale to be made thereof 

in caſe they ſhall. not be redeemed in five. Days, rendering to every ſuch 
Perſon the Overplus (if. any there be) upon Demand, after deducting the - 
reaſonable Charges of ſuch Dipreſs and dale; which Fine when levied or re- 
ceived, ſhall be paid into the Hands of. the Fanta or Over ſeers of 


the Poor of the Pariſh, wherein cue 7 Juch Meade, e laat towards 
the Support of the Poor. | 


"_ 3 -* 


6. The © Court of . A Codtt of Record; 18 s eſtabliſled * Fg 24 Inſt, 248, 
Care and Government of Orphans. The Lord Mayor and Aldermen 249. 
have the Cuſtody of . Orphans. (under Age and unmarried). of Freemen 1 55 _ 
or Free-women of me that die, though they did not inhabif ſtoms of Lon- 
in London; and the keeping of all their Lands and Goods. And if don. 
they commit the Cuſtody of an Orphan to another Man, he ſhall 
| have the Writ of Raviſhment of Ward, if the Orphan is taken away, or 
the Mayor and Aldermen may. imprifon the Offener till he Produces 
the Infant. | 
Executors and Ani i er arè to ethibit true ö before 
the Lord Mayor and Aldermen in this Court, and muſt give Security 
to the 3 by Recognizance for the Orphan's Part; which 
if they refuſe to do, the Court may commit them to Priſon till they 
obey. And if any Orphan ſue in the Eccleſiaſtical Court or elſewhere .; pep, 23. 
for a Legacy, Account, or Duty due to him by the Cuſtom, a Prohi- 4 la. 249. 
bition will lie. But an Infant may waive the Benefit of ſuing in the 
Court of Orphans, and-file a Bill i in equity againſt any one for Nester 
of the perſonal Eſtate. 
If any one without the Vong of the Court of Aldermen * marries » 1 Lev. 32. 
ſach an Orphan under the Age of twenty-one, tho' out of the City, hong 178. 
they may fine him, and impriſon him for Non- payment. | 
[See of a Guardian, B. 1. cb. 6. ante. Of Corporations; B. 1. ch. 8. 
ante. Concerning the Chamberlain of London, and 2 Danv, Abr. TH; 
312. and ſee 5, & M. ch. 10. An A for the Relief of 8 of the 
: 2 of Londa. ] 
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7. The Court of © Common Council conſiſts of the N80 Mayor, Mz; e 4 Inft. 2:9. 
men, and ſuch as are choſen in every Ward out of the Commonal: y, to 5 Rep. 62,63, 
repreſent the whole Commonalty of London. g * 255 
2s In this Court they make Acts for the better Government of the City, 
be: for the better Execution of the Laws of the Kingdom, or for the Pub- 

B lick Good, and for the Advancement of Trade; 4 But theſe Laws mult ! See ante. 
not be contrary to the Publick Laws and Statutes. Such Laws being 


6-Q-- made 


. ** 
8 


18 


An Inſtitute of. the Book IV. 


e 4 Inſt, 249, 
9 Rep, 66. 


i 4 Inſt. 249. 


* 4 Inſt. 250, 
8 Rep. 126. 
x Str. 663. 

2 Lu. Rape. 
1410. 8. C. 
h See ante. 


4 tall 250. 


24 Inſt. 251. 


made by the Lonk Mayor, Aldermen bog Commovalty, do bind within 
the City and Liberties thereof. 


8. The Court of the © Wardmote (Ward-Court) endes the 1 
Leets. Every Ward being as a (Hundred, and the Pariſhes as Towns. 
There are twenty- ſix Wards, divided for the Government of them 
amongſt the Aldermen of the City. 

In every Ward there is an Inqueſt of twelve men, or more, footy 
every Year to inquire of and to. preſent Nuſances, and ſuch Perſons as 
have not paved or amended the Streets and Lanes, &c. | 


9. The Cout of Hall note (Hall-Court) is the Court which every 


Company in London keeps in their * for the better e of 
their Company. 


10. The Court + the * Chamberlain for e is for the Incoll- 
ment of Indentures of Apprentices, For an Apprentice may refuſe to 
ſerve, if his Indentures are not incoll'd ; and may ſue out his Inden- 
tures in this Court, [A. If not in the Mayor's Court] and be diſ- 
charged of his Maſter. And here Apprentices are made free. One 
may be free of London by Service of an Apprenticeſhip ;. by Birthright, 
being the Son of a Freeman ; by Redemption, by Order of the Court.of 
Aldermen, _ 

The Chamberlain is Judge in all Complaints, either of the Apoicatics 
againſt his Maſter, or of the Maſter againſt the Apprentice ; ard 8 8 
eth the Offenders at his Diſcretion. 


=” There is the Court of the a Cafervnter of the Water and 1 
. Thames, &c, wherein the Lord Mayor of London hath the Rule and 


| Government of the Water and River of Thames, and the Iſſues, Breaches, 


and Lands overflown, &c. from Stains Bridge to the Water of Yendal 
Wo” Medway ; and hath Authority to puniſh ſuch as uſe unlawful Nets, 
or other unlawful Engines in Fiſhing, or take Fiſh under Size unſeaſon- 
ably, Cc. [See 4 H. 7. ch. 15. 3 Jac. 1. ch. 14. 7 Ann. cb. 9. and of 
the Court of the Commiſſioners of Sewers, ch. 1. ante, 


12, The Court for b Policies of Aſarances [not now in Uſe} is founded 
upon Acts of Parliament. F 2 

By 43 El. ch. 12. and 13 & 14 Car. 2. ch. 23. The Lord Chancellor 
or Lord Keeper ſhall award a ſtanding Commiſſion (to be renew'd yearly or 
oftener) for the hearing and determining all ſuch Cauſes as ariſe from 
Policies of Aſſurance that are entered in the Office of Aſſurance of Lon- 
don. The Commiſſioners, or the greater Part of them, ſhall have poxcer 
to jummons the Parties, examine Witneſſes upon Oath, to hear and decree 
all fuch Cauſes in a brief and ſummary Way, and commit to Priſon ſuch 
as diſeley their Decrees. But the Party grieved by fuch Decree may, 
within tavo Months after, exhibit his Bill in Chancery for the Re-exami- 
nation thereof, fo as be firlt Jatiihes the Decree, &c. 


12. The Court of the e Trwer of London is [addon within the Do i 
cin& of the Tower of Londen before the Steward, by Preſcription, of 
Debt, Treſpaſs, and other Actions of any Sum. Part of the Tower 
Liberty! is within the City of London, and Part in the County of Mzdadle# 


ſex, It hath Authority over ſeveral Hamlets in the County of Middleſex. 


There 18 allo another Court at Se. Catharine's for that Liherey, which is 
| alſo 


- 828 | . 


N 


ſee the Letters Patent of Incorporation in 14 & 15 H. 8. ch. 


„ * * * 7 - = » 2a 
tt Lea: cd 1 1 32 * 8 — — 4 
3 


GRP. 2 2 f 


les from tlience to the King in his ne 


4. The Court 66 Srepney at Whitechapel: Genoctz called White: 
chapel Caurt) is a Court of Record. ' Writs to this Court are directed 
thus: Seneſchallo Curiæ noſtræ de Recordo infra Manerium de Stepney et 
Hackney in Com. Middleſex. Hamlettas ef Libertates eorundem, necnon Ca- 


pitali Ballivo Prehonorabilis. , . . . ; ''. Maneris ſui de Srepney præ- 


dict. et eorum Cuilibet Salutem. This Direction is double, becauſe there 
is a Gaol for Defendants arreſted in that Liberty by Writs of Superior 
Courts, [N.] as well as by Proceſs of this Court. [This Court is not 
within the City of London, but in the County of Middleſex.] 


The Court for Sf. Martin's Ie Grand, by Algerſgate, is a x Court of 
Reed for the Trial of all Perſonal Actions. "It is a Liberty within the 


Deanery of Weſtminſter, and ſubject to the Liberty thereof, and hath a 
peculiar Juriſdiction within itſelf. 

16. For the Court of the Prefident, Cenſors and Commonaliy of the 
College of Phyfictans within the City of London, and ſeven gk compals, 


See alſo 1 L. Nera 
1 Mar. Sef}. 2. ch g. and Dr. Bonham's Caſe, 8 Rot, 107, 108, . 


See 3 H. 8. ch. 11. For appointing Phyſicians and Surgeons in the 


City of London, and Precinct of ſeven Miles. 34 & 35 H. 8. ch. 8. For 


impowering any Perſons to adminiſter outward Medicines, or to cure 
outward Sores, of give Drinks for the Stone, Strangury, or Agues. 

There are other Courts within the City of London, but they are men- 
tioned in other Places; or are not much to our Purpoſe; as the Court of 
the Governors and Corporation for the Bounty of Queen Anne, for the 
Augmentation of ſmall Livings ; of the Eaſt- India Company, Bank, 
South- Sea, &c. [See of the Court of the Coroner, of the Seſſions of Oyer 
and Terminer and Gaol Delivery for Newgate, held at Juſtice- Hall in 
the Old Bailey, Sc. ch. 1. ante. 

Note, That by 27 Eliz. (not printed) The 7400 chief Bargeſſe of Weſt⸗ 
minſter may hear, determine and puniſh (according to the Laws of the Land 
and lawful Cuſtoms of the City of London) Matters of Incontinency, com- 


mon Scolds, Inmates, common Nuſances, and likewiſe commit fuch Perſons Of the Court: 
as ſhall offend againſt the Peace. in other Ci- 


ties Towns 


There is alſo a Court of Record kept Weekly in the Borough of South Corporate, 


_wark for the Liberty thereof. | Boroughs, &c. 
| 1 Roll, Abr. 


451, 526. 
XI. There are Courts holder in other Cities, Tena Corporate, and | bi Koll. Abr. 


Boroughs, throughout England, together with many Courts belonging to 797: 


Caſtles, Sc. But becauſe theſe are private and ſufficiently known, I ſhall | Cro. 489. 


1109. 03, 
only fay ſomething in general of inferior Courts. e 1 Sid. 351. 


a Where a Power to hold Pleas, &c. is granted by Letters Patent to a n e, an. 


2 Ld: Ray m. 
Corporation, proper Officers and Proceſs are incident to the Grant ; for 


| 1310. | 
they cannot hold a Court without them. 1 Saund. 74. 


It ought to appear by the Style of the Court, by what Authority it © n 
is held, whether by Cuſtom or by Letters Patent. 3 
5 Nothing ſhall be intended to be within the uriſdiction of an in- 2 Roll. Abr. 


ferior Court, but what is expreſſly alledged to be fo. + 8 
If an Obligation! is made out of the Juriſdiction of the Court, though 290, 350, 301 


the Action brought upon 1 it is fran/itory as to other Courts, as the Courts La Ray, 
| 5 | 211. 
4 | at 


Laws of England.” 6 


allo a Royal Juriſdiction for Eccleſiaſtical Cauſes „ and therefore a an Appeal 
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at Welminker hwy have a general juriſdiction, yet thferior' Con 920 
not any Juriſdiction of any Thing that ariſes out of the Juriſdiction, and 
therefore have not Power to hold Plea thereof. So if Payment at - 
the Day is pleaded to a Bond, it muſt be alledged"t to be within the fas 
riſdiction. For an inferior Court cannot inquire of, thoſe Things, which 
are out of its.. Juriſdiction. But the common Practice of ſuch Coutts is 
otherwiſe. [See Weſltm.. I. or 3 Ed. 1. ch. 3 5. 4 NT 1 


© 1 Lev. 104. If Part of the Cauſe ariſes. within the inferior Juriſdiction, and Part : 
1 Vent. 72. without, the inferior Court ought. not to hold r 15 

| The Courts at Weſtminſter will not, ex. Officio, take Notice of the 
* Skinn. 350. Cuſtoms of inferior Courts. BNR 
Salk: 074 see of a Liberty to bold Pleas, and to have canine: of Phas, B. 4 
Rea” | ante]. 


By 4 & 5 Ann. ch. 16. All the Statutes of Jeofails /hall be extended 
to Judgments, which ſhall be enter'd upon Confe Mon, Nihil wa} or Non 
ſum informatus, in any Court of Record. CEL? 


Of the . XII. The "Courts of the a Univerſities of Oxford and Cue a are 
of the Uni- of a particular Nature. They are granted by Charters, and are cobfirmed 
ps = WO by Authority of Partian ament. «FO: 

Prynn's Ani- By 13. EI ch. 29. it is enacted, 1. J. hat each of FY up lies ſhall Jo 
madv. on 4 ny by. a certain Name, the they were ancient Corporations before... 

9 1 4 2. That all Letters Patent and Charters hitherto granted ſhall be good, ef 
83, ' feftual and available in Law, as amply, fully and IargelyÞ, ar if the aid 
ablack. com. Letters Patents were recited verbatim in the ſaid Act. 3. That the Chan. 
b * zo. cellor, Maſters and Scholars of either of the ſaid Univer ties ſhould" enjby all 

Manors, Lands, Tenements, and Hereditaments, all Liberties, Franchiſes,” 
and Privileges, Vicw of Frank-Pledge, Law-days, and all other 'T hings 
which either of the ſaid cor porated Bodies have enjoy 4 or of Right ought ts 
have enjoy'd, according to the Intent of the ſaid Letters Patent. 4. That 
all Letters Patent of the Queen's Highneſs, or of any her Progenttors or 
Predeceſſors, and all Liberties, Pranchiſes, and all hug Things whatſo- 
ever, therein expreſſed, given, or granted, ſhall be eſtabliſhed 11 confirm- 
ed, any Statute, Law, Uſage, Cuſtom, or Conſtruction to the contrary not- 
withſtanding ; ſaving the Right Hall others than of the Veen Ln. Exon 
ber Heirs and Succeſſors. 
By Letters Patent (not PIN: by Act of Parliament) dated the 
30 of March, 11 Car. 1. and granted to the Unverlty of COWS. ad. 
Privileges are explained, and larger granted. _ 
The Courts are called the Chancellors Courts, who are dan Peers 
of the Realm, and are appointed over the whole Univerſity. © But the 
Courts are kept by their Vice-Chancellors, their Aſſeſſors, or Deputies. 
The Cauſes are managed by Advocates and Proctors. 
Theſe Courts have Juriſdliction in all Cauſes Fectefiaſtical and Civil, 
(except Mayhem, Felony, and Freehold), where a Scholar, Servant, or Mi- 
niſter of the Univerſity is one of the Parties in Suit. {But ſce the Grant 
of H. 4. in Prynn's Animadv. p. 368, 369.] 
< 3 Cro. 73. Their e Proceedings are in a ſummary Way, ee to the Practice 
Hetl. 25. of the Civil Law ; and the Judges in their Sentences follow the Juſtice 
= 55, and Equity of the Civil Law; or the Laws, Statutes, Privileges, Liber- 
ties and Cuſtoms of the Univerh ties; or the Laws of the Land, at their 


Diſcretion. 
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CHAP, Dei 1 


Lau England. I. 


—— 


1 there 1 is an erroneous. Sentence in the Chancellor's Court of the we 
verſity of Oxford, an Appeal lies to the Congregation, thence to the 
Convocation z.and from thence to the King in 8 ; Who nomi- 
nates Judges 2 to hear the Appeal. he Appeal is of this 
Nature in Cambridge. 

The Chancellor of the Univerſity of O. or his Viee-Chaßcellor 
may inflict Eccleſiaſtical Cenſures of the greater Excommunication on 


tion into the High Court of Chancery, to obtain the Writ De Excommu- 
nicato Capiendo, as if the Offender had been excommunicated in an Ec- 
cleſiaſtical Cauſe, and certified by a Biſhop. The Univerſity of Cambridge 
hath alſo this Privilege. 

Note, The following Reſolutions concerning the Privileges of the 
Univerſities. 

They have no Penez in Cauſes that concern or relate to a Frechold, 
or for Recovery of the Poſſeſſion of a * Term without claiming Title to 
the Freehold. 

1 Charter confirmed by Act of Parliament, Cognizance i is granted 16 
to the Univerſity, of all Suits ariſing any where, in Law or Equity, 
againſt a Scholar, Servant, or Minifler of the Univerſity, depending be- 
fore the Juſtices of the King's Bench, Common Pleas, and others therein 
mentioned, and before any . other Fudge, tho' the Matter concern the 
King. If an Indebitatus Aſumpſit is brought by Quo Minus in the Ex- 
cbeguer againſt a Scholar or other privileged Perſon, the Univerſity ſhall 
have Conuſante. For the Court of Exchequer i is included in the gene- 
ral Words. Q. If thoſe Words extend to a Court of! Equity, for 
mere Matters of Equity; as to execute Agreements in Speci? ; becauſe 
the Univerſity can only impriſon or excommunicate ? Or whether in 
other equitable Caſes, the Claim muſt not be put in by Way of Plea ? 

A Scholar; &c. cannot © waive his Privilege, and have a Prohibition 
in the Courts of Weſtminſter ; for the Univerfity has the Right of the 

Conuſance of the Plea, where one is a privileged Perſon ; and a Stranger 
is forced to ſue a privileged Perſon 1 1n their Courts, by Reaſon of that 
Right veſted in them. 
lf a Debtor and Accountant to the King ſues a Scholar by Bill in 
Equity in the Exchequer ; or if an s Attorney ſues a Scholar by Writ 
of Privilege, it is ſaid that the Univerfity ſhall not have Conuſance, for 
a general Grant ſhall not take away the ſpecial Privilege of any Court. 


(W.) 


another that is not privileged, is joined with him (as Obligor or Ob- 5 
ligee i in a Bond, Sc.) he ſhall not have Privilege. 

| The Privilege of the Univerſity is not to be allowed to a Townſman, 
on purpoſe to excuſe him from an Office i in the Town, if he keeps a 
Shop and follows a Trade, though he is matriculated as Servant to a 
Scholar. For this ſeems to be fraudulent. 

It hath been diſputed, whether the Wife * of a Head of a College or 
Hall, or his Children ſhould have the Benefit of the Privilege of the 
Huſband or Father, though it will be allowed to his Servant. But both 
Caſes ſeem to ſtand upon the ſame Reaſon. Qgære, If the Privilege will 
be allowed in an action againſt a! College? 

Cognizance may be demanded by Certificate only, without ſpecial 
| 6R Pleading, 


. 


Offenders, even for temporal Offences; and * certify the Excommunica- « F. N. B. 64, 


al Ver. 212 ; 
t3Cro. 97,85. 
2 Danv. Abr. 


yo 7055 73. 
Hetl. 25. 
Hard. 505. 
5908. 

2 Inſt, 130. 


4 Hard. 506, 
3 
2 Ventr. 362. 
1 Vern. 212. 


2 Vern. 484. 
Chan. Caſes 


257 Contra 


f Hard. 189. 


s Lit. Rep. 
304. 


3 Leon. 149. 
2 Danv. Abr. 


164. 


A Scholar, c. ought to be only » one of the Parties in Suit. 11 11 Ray. 


h Het, 28. 


1 Ventr. 299, 


299 
12 Ventr. 106 


k 3 Cro. 72. 
1 Roll. Abr: 
580. 


II Mod, 163, 


104. 
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Boox IV; 


Pleading, upon an Indictment of a privileged Perſon. op an Aſſault or Bat- 

tery. This hath been allow'd at the Oxford Aſſizes upon my Motion. 
m Hard. of, * The Vice-Chancellor (as well as the Chancellor) by his Attorney or 
5 4 Deputy, appointed by Writing, may by his Certificate demand Cogni- 
17%. rance, tho the Vice-Chancellor himſelf is but a Deputy. For a Bailiff 


2 Str. 819. may properly demand Conuſance ; and upon Notice of the Patent, the 


See 2 Wilſon Court ought to ſuperſede, 
406 to 413. 


a 8 Rep. 118. If Conuſance of Pleas be granted to one Licet ipſemet F 7 it pars, he ſhall 
1 Roll, Abr. not have Cognizance in an Action in which he himſelf is Party. becauſe 


7 00 3. he ſhall not be his own Judge. But if it be granted further, that if he 


1 Vent, 3. is Party, he may make another Judge, or that another ſhall be the Judge 
where he is Party, the Conuſance ſhall be allowed. - 

Tho' I have ſaid, that particular Juriſdictions derogatory to the ge- 

2 2 Inſt. 548. neral Courts of Common Law are to be taken 4 ſtrictly; yet it ſeems 

reaſonable, that ſuch Privileges, es are granted for the Advancement of 


1 


Religion and Learning, ſhould have a favourable Conſtruction, and be 


ene out of the general Rule. 


2 Ld, Ray. And yet the Courts of Meſiminſter will not take Notice, unlafs.i it be 
1347. ; bed. that the Courts of the Univerſities proceed according to the 
Rules of the Civil Paw; but will, intend that their Proceedings are agree- 


able to the Rules of the Common Law. 
62 Leon, 214, 1 10 , that the Univerſities have only b cuſtodiam Aſſize ak er 


2 Inſt, 330. Cerviſic, ct cor recfionem et punitionem eorundem; not Aſſiſam rpſom (7. .) 


not Authority to appoint another Aſſize than what i is ſet down, by Statutes; 


but to ſee that the Statutes be executed, and to puniſh Offences fein the 


ſaid Statutes. [See 51 H. 3. Sr. 1. G 6. 31 Ed. 1. 7 Ed. 6 . 


2 M. & M. Seff. 2. ch. 14. 11 C 12 W. 3. ch. 15. 12 & 13 . A 
ch. 11.5 19. In which laſt Statute the Right of marking Meaſures for 


Ale and — is acknowledged to be in the two Univerſities. ] 


The Univerſity of Oxford bath by a Grant of 29 Ed. 3. The Aſize 


and Eſſay of Wine and Ale, as well as the Cuſtody of it. 

hy the Charter granted 14 H. 8. The Chancellor, his Commiltary, 
and his Deputy (i. e. The ProVice-Chancellor) are Yuſtices of the Peace 
for the Vill of Oxon, and Counties of Oxon and Berks. So that their, 
Authority does not depend only upon the common Commiſſon; they 
being Juſtices of the Peace by Virtue of their Offices. 


I have now finiſhed the Account of general and particular Juriſdie- 


tions. I ſhould therefore proceed to give a ſhort Scheme of the Procee.- 
ings in our Courts. But becauſe a Man may oftentimes have a Remedy 


without going to Law, ſomething muſt be ſaid firſt concerning ſuch” 


Remedies, 


[There have been of late Years ſeveral Conrts vethad * the more 


eaſy and ſpeedy Recovery of ſmall Debts upon the Plan of the Court of 


© Videante, Requeſt held at Guildball*, as by 22 G. 2. ch. 47. For the more ſpeedy 


and eaſy Recovery of ſmall Debts within the. Town and Borough of 
Southwark, &c. 23 G. 2. ch. 27. and 24 G. 2. ch. 42. Within the City 
and Liberty of Meſtminſter, Gc. 23 G. 2. cb, 30. Within the Teuer 
Hamlets. 24G. 2. ch. 16. Within the City of Lincoln, Sc. 25 G. 2. 
ch, 34. Within the Town of Birmingham. 5 38. Within the Bo- 


Within the A of Canterbury, 26 G. 2. cb. 7 Within the Borough of 
Boſton, &c. 31 G. 2. ch. 23. and 32 G. 2, ch. 6. Within the Hundred of 


Brixton 
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rough of St. Albans. ch. 43. Within, the Town, of Liverpcol. ch. 45. 
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Car- 3. "Laws of England. By 523 


Brixton in the County of Surry. And 31 G. 2. ch. 24. Within the 
Borough of Great Yarmouth, and its Liberties. And ſee 23 G. 2. ch. 33. 
For the preventing Delays and Expences in the Proceedings in the Coun- 
ty-Court of Middleſex ; and for the more eaſy and ſpeedy Recovery of 
{mall Debts in the ſaid Court. By 3 G. 3. ch. 19. within the Hundreds 
of Bradford, &c. in Wilts. By 4 G. 3. ch. 40. at Doncaſter, and by ch. 
41. at Kendal. by 5. G. 3. for the Hundreds of Blackheath; Sc. in Kent, 
amended by 10 G. 3. ch. 29. by 5 G. 3. ch. 9. at Chippenl am, Sc. in 
Wilts. by 6 G. 3. ch. 16. at Bath. and by ch. 20. at Derby. by 10 C. 
3. ch. 20. at Lynn. and by ch, 21. at Poulton, in Com. Lanc. &c. &c. &c. 


CHAP. IIII. 


Of Remedies without Suit in Courts. As 1. By WE of 
Law in Things perſonal and real, wherein of a Re- 
mitter. 2. By Act of one of the Parties, in Things 
| perſonal and real, wherein of Entry, Deſcent, and Dil- 
continuance. 2. By A@ of all Parties, wherein of Ac- 
cord, Arbitrement; and OPTI. 


"HERE 1s elicits a Remedy to be had without applet Of Remedies 
to the Courts of Juſtice; and this may be obtained by Act of e Sui: 
LW, by an Act of one of the Parties, and by the Act of all Parties. 


„ Act of Law the party may have Remedy without Sbit in 

Court. 1. In Things perſonal, as if the a Debtor makes the Debtee a plows. 543. 

Executor, He may detain ſo much of the Goods and Chattels, as will Cfice of Exe. 

pay his Debt. 2: In things real, as where one's Entry is taken away by ges P. 595 
Deſcent or Diſcontinuance, if he comes to the Poſſeſſion without Folly 

or Covin, he ſhall be re; mitted, Ab Remitter is where a Man bath two 453. 

Titles to Lands or Tenements, and is ſeiſed of them by his latter Title, 1 In! 347 

which proving defeQive, he is reſtored to the former or ſurer Title by Hs TE 

Operation of Law. A Remitter muſt be to a precedent Right*, Fer re- 1g, 18). ” 

gularly to every Remitter there are two Incidents (vs.) an ancient Right, 

and a defeaſible Eſtate of Frechold, coming together. 


2. By the Act of one of the Parties. 1. In reference to Tings e 
ſonal, © as if one does wrongfully. take or detain my Wife, Child, Ser- < Lit. 497, 
vant, or Goods, wherein the Property is not à tered by Sale d in a Fair HY : 
34. 
or Mar fer. Overt, I may lawfully retake them, though not in a riotous 8 Rep. 145. 
Manner. But an Ino- keeper or Alehouſe-keeper may juſtify the de- 11 Rep. 82. 
taining of a Horſe or other thing from me, till I have paid him his 5 
Reckoning. [But ſee 11 &@ 12 W. 3. ch. 15.1 So a Taylor may detain Kely. 132, 
my Clothes, till he is paid for the making. 2. In reference to Things . B. 3. 


2: 188. 
970 as I may remove a © Nuſance done to my Freehold, if it can be © G 3 leg 


5 I | 4 Rep. 63. 


— 


Quod prius ef, verins g. 1 Inſt. 347. b. | 9 Rep. 


nn — — : 
P23 a: 4.45 1 ? . 7 yy . TY 4 4 2 2 1 — 3 - o 
ru ge ——_— — — — 4 5 7," OW * y 


” * 7 
4 4 _ [I " 
rr EE, 
CD — —ů —-— 328 — — 


8 


— 99 - 
CART 5 


2 . | 


FW 


22 


2 — 4 
T — 


—— ns 
= 2 * 


— — R 

— = — : — = —— —.— 
—— — 99 — — — „ 4 py 4 rata 

2 TS = ** . l 3 3 — — ͤ . — ä 7˙ u  _—_—_ er _—_—_ 

—— —— — ao. _—_—_—_ — Kä— ꝗ Re ee —— w — 


TY . — * — l = 
— — — ba — — : — 2 - 
— - A - = — £ — = — 9 - .* = 
2— — p, — : — - a 5 - 9 —— 2 A" ——— — 
—— — — XA - Derr T * — F == 2x = — 2 — 
— a, - * = Q 2 
a 5 , , 2 — — - 1 * 4 2 7 * 
Ä mA ˙ — n — — „ a> * — — 


3 . 
3 4at>- 


— —— 
— 1 


— — 1 > - - — 2 
2 < LS a <a 5 . — ry 


524 i 1 : Aw nie wy the " Book Iv 


. 
_— nm tin. BM. uh A _ m hc. PEE = EY 0 r —__— of 


55,113, done without Riot. 80 1 may diſtrain Goods ot Cattle upon my Bfiare 

+ Rok * ve. for Non- payment of the Rent, or Cattle Damage-feaſant aig os 

737, 739, &. 

Lit. 495. may alſo maintain Poſſeſſion of my Lands againſt one that would turn 
me out; or I may regain my Poſſefſion by Entry, when I have a 


Right of Entry or Title to Lands, and my Entry is not taken away by 


Li. 325.40. Law (viz.) by Deſcent or Diſcontinuance. 1. By * Deſcent, as where 


1 Inſt. 237. b. A Diſſeiſor deck ſeiſed in Fee or Fee-tail of Houſes ot Lands (for a Dy- 
"I. Coat ing ſeiſed for Term of Life doth not take away an Entry) and the Law 


176, 177. caſteth the Houſes or Lands upon his Heir. Here by Reaſon of the 


| Deſcent (which is much favoured) the Right of Entry is taken away, 

and the Difleiſee, or he that hath Title is driven to his Action, So 

then, to take away an Entry there muſt be a Dying ſeiſed either in Fee- 

fimple or Fee-tail, and alſo a Deſcent. [See 32 H. 8. ch. 33 whereby 

the Title of Deſcents to take away Entries and continual Claim is made 

„Lit. 592, &c. almoſt uſeleſs.] 2. By b Diſcontinuance, where an Alienation is made or 
1 Inſt, 325.4: ſuffered of | ands or re by Tenant in Tail, or by any one that is 


yy 681. ſeiſed in Fee ſimple, Fee-Tail, or for Life in another's Right, whereby 


3 Rep. 84. the Iſſue in Tail, or the Heir or Succeſſor, or thoſe in Remainder or 


8 _ . Reverſion, are driven to their Action, and cannot Enter. This happens, 
1 RO 


632,633,634. becauſe the Perſon made a larger Eſtate of the Land than he ought. 

3Black, Com. A Diſcontinuance may be five Ways (viz.) By Feoffment, Fine, Re- 

171, covery in a Pracipe, Releaſe with Warranty, Confirmation with War- | 
ranty. And this was to the Prejudice of Wives, Heirs, Succeflors, or 

thoſe in Reverſion or Remainder, So that where the Entry is taken 

away by Law, one cannot be his own Judge, but muſt have Recourſe to 

the Law. But many Perſons are reſtrained by Statutes from making 2: 

Diſcontinuance. For, 


Dur. Ab. 1 K. ch. 20. © A Wife is rellratned fo make certain Alienation 


379, 580, of the Lands of her deceaſed Huſband. 


: » Rep. o. By 32 H. 8. ch. 28. The Huſband rs refrained from Alienation of 
2 Inſt. 631. fle Wife's Inheritance or Freehold. 


8 Rep. 71. 


” Dave ak... By 1 Bl. ch, 10. 2x3 EL: x0. 1-6 15 ch. 3. All Eccleſiaſtical 
581. Perſons, Deans and Cha 3 Maſters and Fellows of Colleges, Maſters of 
See of Leaſes, x5, oſpitals, &c. are diſabled to alien or diſcontinue their Eftates. 


B. 2. ch. 
DL "nl Things that lie in Grant, there can be no Diſcontinuance ; nor by 


Exchanges, or Letters Patent; becauſe they do not require Livery of 
Seiſin. 

The Titles 1 Diſcontinuance and Remitter were great and large Titles 
in our old Law Books; but now they are made very narrow by theſe 
Statutes, and 27 H. 8. ch. 10. of Uſes as to Remitters ; and ſome A,. 
farances, that at the Common Law were Diſcontinuances are now made 

Bars, as Fines with Proclamations by 4 H. 7. cb. 24. and 32 H. 8. cb. 
36. as to the Iſſue in Tail; tho' ſtill they are Diſcontinuances in ſome 
Caſes as to him in Remainder or Reverſion. 

3. By the Act of 4/ Parties there may be a Remedy without Suit. 
As by their own immediate Accord, or by referring the Controverſy to 
the Determination of Neighbours and Friends by Arbitrement or Uns 


Pirage. 


e Terths of I. * Accord (Concordia) i is an 1 between two at leaſt, to give 


Fre verb. and accept ſomething in Recompence for a Treſpaſs, &c. done by one 
- _ 


to the other, If this Agreement is executed, it is a good Bar in Law, in 
| ſome Caſes of perſonal Injuries, to any Action for the ſame Treſpaſs or 
4 _ 


Aar 2 Laws, of England.” 
Lajury. ae, with Stec ap Bond Bey i Pl Adlon e 1 
where Damages only are-to-be,recqverec e real Actions, Therefore 4 hs 
a Right or Title to Freehold Lan s Cannot 6. Parr d, by Acceptance © of 79, 80. 
any collateral Satisfaction or Recompence. It muſt be b Releaſe” Con- 1188 Com. 
firmation, Gc. But becauſe the Action of Ejeftwne 1 797 and Tref paſs 
are ſo woven together, that they caungt, be, parted, a 155 Accord i 1 
good Plea in Treſpaſz, it muſk be ſo in ee [227 mig Ir 7 78 Rep 78, 
If one is bound in an Obligation, to deliver dads: or. to ky z aid b. 
collateral. Thing, the Obligee cannot, by Accord. betwixt them, give 3 79. 
Money in Satisfaction thereof; for the Contract being. made by Writing, 280. ame. 
to do 3 a collateral Act, it cannot be altered without Writing. 6 
when one is bound to pay Money, he may give Goods or other valuable 
Thing än- Satisfaction; becauſe, all Things are eſtimated and valued by 
Money, and not Money by Things. If a Contract without Deed is to 
deliver Goods, or to do any other collateral Thing, there Money may 
be paid by Accord, in Satisfaction of ſuch a Contract, For as a Con- 
tract upon Conſideration may commence by Words, ſo by an Agreement 
by Words, for any valuable ContderaBon, the Contract may be dif- - 
ſolved.” N 
Note, T That the beſt and aſe Way y.to plead an n Accord, is to plead , it b 6 Rep. 44. 
by Way of Satisfaction, and not by Way of Accord. For if it be 2274 <p 
pleaded by Way of Accord, a preciſe, 1 "thereof 1 in Every, n 
muſt be pleaded : But by Way of Satisfaction you. peed not ſay any Str. 25 426, 
more, but that you paid the Plaintiff ſo much in full Satisfaction of the 579 
ſane Treſpaſs, which the Plaintiff received in Catisfaction. In all Cafes 
where Achuregacnt. 3 is a good Plea, Accord with. Satisfaction i is a good 
Plea: N 
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0 n ( y Ay os Compromiſſum) or an 4 ward, « Weſt's 


is * Determination of two or more Perſons at the Requeſt of two 2 A 


Parties at leaſt, who are at Variance, for. ending the Contrc verſy without 5. p. 5 / 3 


public Authority. Five Things are incident to every Arbitrement or Harder, 44. 
Award, (viz.) Matter of Controverſy, Submiſſion, Parties to the Sub- A Com. 
million, Arbirators, an Arbitrement or a Giving of the Award. e 


'$ Matter of Controver ſy, either of . or of a Right i in > Things and 


Actions perſonal and uncertain; but ſo as no Freehold, though the © Weft's 
dubmiſſion is by Deed, nor leaſe of Years, of Land, may be adjudged I HEE 
from one to another. Thus Debts due on Record, or upon Bill, or on | Roll. 3 
certain Contract, Matters concerning Matrimony, or criminal dees, 242, 244, 
cannot be made Matters of. Arbitrement. But 1 in ſuch Caſes, if Men +25 535 
enter into Bond with Condition (as is aſual) to ſtand to the Arbitrement gRep. 78, /9. 
Award, the Bond may be forfeited for Non- performance of the Co. 223, 
'Condaion, or of the Award, [And Rx. Whether, if there is no Noy's Max. 
Bond, an Action will not lie upon the mutual Promiſes, according . 
the later Determinations : or the. Party may be compelled i in a Court of bean: Abr. 
Equity to perform his Part, tho' it relates to Freehold, if he has acepted | Ld. Ray. 


any Part of the Satisfaction awarded to him for it 9. SET LY” 234,248. 
8 I n1s 450. 


dz Wms18 
i 2 3 ms & 7 
2. Submiſſion of the Controverly to = is ty by giving 


them Power to pronounce a Sentence betwixt the Parties. This Sub- Weſt's 
Symb. 2 Part. 


miſſion may be either General, as of all Demands whatſoever; or gfectal, p. 163.5 2. 
of ſome certain Matters in Controverſy. It may be alſo by Nerd or 3. 4. p. Os 
Iriting, abſolute or conditional. If the Parties give a Bond to each other, 4 +3 ION 


6 8 it 8 Rep. 38, 
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Gl * 010 be Word tor Ward allke bn both! Sides, only" chinging the 


Names, Sc. The Sobmiffion may be, W Covenants to 5 Pefform the 
Ae; if the Paniey * "TO *72 * Fo an fon 


_ oC y 


2 Weſt's 3- There: muſt be Parties to the Sublaition,” and two at _ leaſt, | 
9 1 one of one Side and one of another Side, of Capacity to eee or 
8, 9, 10, &. to make mutual Promiſes, to fabmit to the Achard. ohe 
1 Dany, Abr. 1 Stern 5 v3; 7712 
„ 4 later: are requiſite, who are brate breche Judges, 


sy mb. 2 Part choſen by the Parties, to give Judgment between them, to end the De- 
5. 164. 521. bate. Neither natural nor legal Diſabilities do hinder any one from be- 
ing an Arbitrator. If they are incompetent Judges, the Fault is in thoſe 

that chooſe them. They are called Arbitrators, becauſe they have an 
arbitrary Power, if their Judgment be according to the Submiſſion. If 
they obſerve the Submiſſion, and keep within their Juriſdiction, their 
Sentence is definative ; from which there lies no Appeal. [Bat ſee ia. ] 


«Weſt's They cannot © aſi on their Power, for they have vor a bare ee 
Symb p. 167. 

3 756. 8. 1 arenen is the Sentence or the Decree, [ptporticed by the 
1 Roll, Abr. Arbitrators, and publiſhed, when they have heard all Parties. But now 
BB Submiſſions are uſually by Bond conditionally, So as the Award be 


Symb. 2 Part de in Writing, and ready tobe delivered to the Parties, or to ſuch 9 
p 163.41. them as ſhall require the ſame, the Parties having ſo bound themſelves, 


1 are obliged to take Notice of the Award at their Peril; © unleſs the 


989. Words of Submifſion are, So that the Award be delivered to each Party 
| © Rep. 103. be fuch a Day. For then it muſt be delivered to each Party accordingly. 
t Wee In making an Arbitrement or Award, fe Things muſt be obſerved. 

| Symb 2 Part 1. That it be according to the very Submiffion, in reſpec of the Perſons 

F. 40 Es and the Things ſubmitted. For to award a Thing to be done by a Stran- 

” Rep. 131. ger, and ſometimes 0 a Stranger, who is not Party to the Submiſſion, or 

oll. Abe. 10 make an Award upon another Thing, that is not ſubmitted, is void, 

IP 243, But where the Award is of ſeveral Things, Part within the Submiſſion, 

244, 2459 and Part out of it, it is voidable, for that which is out of the Submiſſion, | 

247, = and good for the Reſidue. If they are Matters or Clauſes diſtin& and 

| P44. independent of each other.] 2. It ought to be equal, and not on one 
1 Inſt, 206. Side only; for it muſt appoint either Party, to give or do ſomething be- 
838 neficial or advantageous, 3. The Performance of the Award muſt be 
119. — pofſible and lawful. 4. There muſt be a Means by Law, * to attain unto 
11d. Ray. the Thing awarded. This is chiefly meant, where Submiſſion is with- 


1214 Ray. out Bond, 5. It ought to be certain and final, and make an End of all 
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| 
190 | 1049, 964 Controverſies ſubmitted; or if it is good only in Reference to Part of the 
Lev bl TP Things ſubmitted, it muſt be final as to that Part, or elſe it will be 
718 : void. 
| 1 | | h 1 Chan, 

10 


| Theſe Things being an an Award ſhall | not be anravelled. or 
123 {et aſide in a Court of Equity, ſor ſet aſide in a Court of Law i, where 
140. the Submiſſion is made a Rule of Court] unleſs there was Corruption 
| | K, 14. Ray. ſor groſs Miſbehaviour ] in the Arbitrators, [or a plain Miſtake of the 
| | 


rj Was. 361. Arbitrators, either as to the Law, or a Matter of Fact, appearing upon 
| 2 Vern. 251, the Face of the Award. Q.] [See 9 & 10. V. 3. ch. 15. infra.] If all 
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583 707. . Things are done Bond Fide, the Arbitrement ſhall be expounded accord- 
=10 Rep. 57-10g to the m Intent of the Arbitrators, if agreeable to Law, and not 
} 7 . literally. 


— — - N >. no any — * a 
— T — 
= 


2 
1076, 1142. 


| 


— — — — 
x 


_— 
— — — — ——— 


CHAP. 3 Laur of England... 3 $27, 


—_ OO OF EPI 


— Wn 


An Unpirage is bene there i is but o n Arbitratorg- and is wſoally, '1 — Aby, 
when the Parties ſubmit themſelves'to. the Arbitrement or Award of cer- * 
tain Perſons, and if they cannot agree, or are not ready to deliver their 
Award in Writing before ſuch a Time, then to the Judgment of another 
as Umpire. This is often the Effect of the Bond of Submiſſion. 
Noe, That Submiſſion to an Award by Bond may be countermand- > 8 "Ty 82. 
ed by Deed. Such Authorities in their own: Nature are revocable; as a 
Letter of Attorney, &c. though made irrevocable by expreſs Words. 
But then the Bond is forfeited, If it had been without Obligation, Ge. 
* one might revoke and forfeit nothing. [Sed Qu. As it is now held that 
an Action will lie on the mutual Promiſes; and the Caſes of a Submiſſion 
to Arbitration, and a Letter of Attorney ſeem to be very different]. 1 
e Where an Accord with Satisfaction N be PRated, an Award may <6 Rep. 44. 
be pleaded. | 
559 & 10 W. 3. ch. 15. The ne may en that FW Saba Gon 
to the Award, or Umpirage of any Perſon or Perſons, ſhall be made.a Rule 
any of His Majeſty's Courts of Record; and may inſert fuch their Agree- 
ment in the Condition of their Bond, or other Submiſſion. And a Rule of © 
Court ſhall thereupon be made, that. the Parties - (hall. be concluded by ſuch 
| Arbitrement or Umpirage. And in Caſe of Diſobedtence thereto, the Party 
neglecting or refuſing, ſha'l be ſubiect to all the Penalttes of contemning a 
4 Rule of Court, as if be was a Suitor or Defendant. in ſuch Court, and 
the Court on Motion ſha'l iſue Proceſs accordingly, which Proceſs ſhall not be 
{lopped or delayed by any Order or Proceſs of any other Court, unleſs it ſhall be 
made appear to ſuch Court on Oath, that the eee or Umpire mi 
haved, or that ſuch Award was corruptly and unduly procured. In whi + 
Caſe it ſhall be ſet afide by any Court of Law or Equity, ſo as Complaint be 
made thereof in the Court where the Rule was made rn the laſt Day of 
bt next Term after the Award publiſhed to the Parties. 
This Statute extends only to ſuch Submiſſions as relate to Matters for wich 
there is no other Remedy but by Perſonal Action, or by Suit in Equity. 
Where one of the Parties to an Award made on a Submiſſion in Pr. in Chan. 
Court, purſuant to this Act, dies before the Money paid, no Sci. Fa. * 
can iſſue againſt his Heir or Executor, to enforce Payment: For the A- an, 444 
ward, though eſtabliſhed by the Court, is not in the Nature of a Judg- 
ment or Decree to be proſecuted; but in the Nature of a Contempt, 
which dies with the Perſon. 
If there be an Award to pay a Sum of Money, a Taber and Refuſal 2 Ld Ray. 
has been formerly held no Performance, without . Fayment: But it 95d. 
has been adjudged otherwiſe ſince, 
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Er nuda ſubmiſſione non oritur actio. 8 Rep. 82. 
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z Black. Com. 
116,117,118. 
21 Inſt. 285. a. 
2 Inſt. 40. 

8 Rep. 151. 
b1lnſt, 100. a 
e Stamf. 
Prær. 42, 73. 
Finch 25 5, 
256. 

2 Inſt 187. 
1Inſt. 289. a. 
3 Lit. 689. 
1Inſ. 361. b. 
* 1 Inſt, 284. 
250, 

2 Inſt. 40. 
Terms of the 
Law, v. Ac- 


tions real, Ac- 
tions perlone! , 


Actions mix'd. 
6 Rep. 3. 
1 Inſt 184. b. 


2 an 46, 


is no Cauſe or Title to recover by that Action. 
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Of the Neeb ts in Suits or Civil Cauſes in our . 
(viz ) Of Actions (wherein of | the ſeveral Sorts of Aftions, 
as Actions of the Caſe, Detinue, Covenant, Debt, Treſ- 

paſs Vi et Armis, Ejectment, Quare Taßeche, Wiſte, 
Replevin) Writs, and of the ſeveral Sorts of Er rits, and 
of the Arreſt, Outlawry, Appearance and Bail. Of tbe 
Declaration, Pleas, Iſſues, Trial, /awherer: of Jary, Chal- 
lenges, Evidences, Verdict, &. Judgment, E- xecution, 
254 Laſib, Of Writs in the Mature of A ppeals. 


\O ew the Practice in Civil Cauſes, I ſhall only take a general 
View of the Proceedings 1 in the Court of Common Pleas ; becauſe 
the e Pleas Court is of the largeſt, Extent for Civil Actions. För 
though every Court at Weſtminſter has ſometimes a particular Courſe of 
Proceeding, which is the Law of that Court, and of which the Judges 
ought to take Notice, tho' not of the Courſe of the inferior Courts; yet 
by giving an Account of the Common Pleas Court, you may have 3 ge- 
neral Account of the Proceedings of the Court of King's Bench and Ex- 
chbequer, (though I ſhall take Notice by the Way of any conſiderable 
Differences amongſt them) as alſo of the inferior Courts of Common 
Law, unleſs they are directed by particular Cuſtoms. 
Where the Remedy is to be by Suit in Court, the gene ral Parts of 
the Suit may be theſe, (vlg.) The Action, Writ A Og Arre? , Outlawry, 
Appearance and Bail, the Declaration, Pleading, Ide, Trial, Judgment, 
nen and a Writ in the Nature of an Appeal, | 


1, An Action is a Right of WY UTEP in a Court of Juſtice, for that 
which is one's Due; or a legal Demand of one's Right. 
An Action lies b Quin Timet in ſome Caſs before Moleſtation. 
Ac Petition muſt be made to the King in Chancery, in the Place of an 
Action; whereupon Proceſs ſhall go againſt a Grantee, to maintain his 
Title. But whilſt perſonal Things, ſeized for the King, remain 1n the 
Officer's Hands, the Party that hath Right, may traverſe the Record, 
that intitles the King, and have his Goods again, or one may diſturb 
| the Officer from taking the Profits, or ſue him for the Goods, 
The Action continues'till the Judgment is given. 
Actions are either * falſe or Fu. Falſe, where the Word of the 
Writ are falſe. Faint, where the Words of the Writ are true, yet there 


e Actions are either Cr:mmal or Civil. Criminal, as Appeals of Death, 
Felony, or Mayhem. Civil are either real, perſonal, or micced. 
a Real are thoſe, whereby the Demandant claims Title to have a 
Freehold in any Lands or Tenements, Rents or Commons in Fee-ſimple, 
Fee-tail, or for Life. Every Action real is either Pefeſſery, 7, e. of his 


"5 | own 


r 
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own Poſſeſſion or Seiſin, or Ameckret j. e. of the Seiſin or Poſſeſſion of 
his Anceſtor, 
But real Ad ions are much out of Uſe. For in moſt Caſes at this Day 
they are ſupplied by other Adtions, which yield an eaſier and quicker 
Method to try Titles ; as Agions on the Caſe, Treſpaſs, Replevin, 
Ejectment, Sc. 
Perſonal Actions are thoſe which the Plaintiff may have azaiaſt the 
- Defendant by Reaſon of any Debt or Contract for Goods and Chattels, 
* or for Damage done to his Goods or to his Perſon. 
Mix'd Actions are thoſe which one may have, to recover the Thing 
demanded ; and alſo Damages for the Wrong, 
Þ that brings an Action real, is called the Demandant ; and he b 1 Inſt 127 b. 
_ againſt whom it is brought, 1s called the Tenant, In Actions perſonal 
and mix'd, they are called Plaintiff and Defendant. 
There are ſeveral Sorts of perſonal and mix'd Actions, Therefore 
I ſhall ſhew, how they are di ed; and then, who are incapable to 
bring ſuch Actions, and againſt whom ſuch Actions may be brought; - 
where ſuch Actions muſt be laid; and within what Time they muſt be 
brought. . | 


1. How perſonal and mics Actions are divided. 
Perſonal or mix'd Actions, that are of common Uſe and Practice, are 
divided into Actions of T; reſpaſs i upon the Caſe, Detinue, Covenant, Debt, 
Treſpaſs Vi & Armis, Ejectment, Quare Impedit, Waſte, Replevin. 
Before I deſcribe theſe particular Actions let me — that an Ac- 
tion of Account lies againſt thoſe that ought to render an Account, and 
| refuſe to give an Account. Auditors are appointed by the Court, to 
| ſettle the Accounts in ſuch Actions. But Actions of Account are almoſt 
laid aſide. However none can be charged in Account by the Common er Rep. 89. 
Law but as Guardian in Soccage, Bailiff, or Receiver. wm Eu» - 
A Bailiff is a Servant who has the Adminiftration of Lands, or Goods io COT = 
and Chattels, for the Owner's Benefit, and he is chargeable in Account, 3 Black. Come 
for the Profits he has raiſed, or reaſonably might have raiſed, his Ex- 62,163. 
pences deducted. A Receiver is he that receives Money to another's 
| Uſe, to render an Account without Allowance of Expences. For this 
Cauſe a Bailiff ſhall not be charged as Receiver, for then he would loſe 
his Expences and Charges. In an Account againſt a Receiver, the 
_ Plaintiff muſt declare by whoſe Hands the Defendant received the 
Money; which he ſhall not do in caſe of a Bailiff. Bat in Favour of 
Merchants, and for Advancement of Trade, if they jointly occupy their 
Stocks, one of them naming himſelf Merchant, ſhall have Account 
againſt the other, naming him Merchant, and hall charge him as Re- 
ceiver; who mall have Allowance of his Expences, and ſhall Account 
for the Profits he received, or might reaſonably receive. This is by the 
Law of Merchants. [See 21 Ja. 1. ch. 16. Ot Guardians, B. 1. cb. 6. 
8 and 1 Danv. Abr. Tit. Account. ] 


Lo . — 


* A710 perſonalis moritur cum perſona. 4 Inſt. 315. 

Paænd ex delicto defuncti heres teneri non debet, 2 Inſt. 198, 442. 

In ręſtitutionem, non in pœnam heres ſuccedit. 2 Inſt, 198. 

In heredes non ſolent tranſire actiones, que pœnales ex maleficio ſunt. 2 Inſt, 442, 


6T | By 


= "oa 8 * * r 4 mai. 


”  _ An Tuſtitute of the __ Book IV, 


By 4 Ann. ch. 16. A&ions Account may be brougl 7 againſt the 
Executors or Adminiſtrators of every Guardian, Bailiff, or Receiver, vr by 
one Joint-Tenant, er Tenant in Common, bis Executors or Adminiſtrators, 
againſt the other, as a Bailiff, for receiving more than his Share, or againſt 
his Executers or Adminiſtrators. And the Auditors frat © examine the Par- 
tres upon Oath, &c. 
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a Terms of 


2 1. 2 An Aion of Treſpaſs on the Caſe is a a general and perſonal AQtion, 
A Covh brought againſt one for Wrong done without Force, And it is called an 


the Caſe. Action of the Cafe, becauſe the whole Cate 1 is contained in the [Writ and] 
3 Hack. Com. "Theclaration, 
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wi ts It lies for Words aud for Deeds. 

1 Finch, $1 1. For b 2 poken to or concerning another, whereby one is ge 
ch 2. p. 185. 


41 15,56, famed and dann d. All ſcandalous Words are actionable, which may 
17, 18,19, 20. affect one's Life, Limb, or Member, Liberty, Office, or Place of Tru/t, 


3 Abr. Trade, Preferment ; or Words which charge one with a foul and in- 
O, & C 


2 Wilſon, Tectious Diſeaſe, whereby he ought to keep from the Society of Men, 
%ͤ;ð; M8 diſparage one's Title to his Eſtate, or where the Words tend to 
1 Ld. Ray. 


one's Diſinheriſon, as by calling one Baſtard, that is an Heir to Land, 
214. Ray. Or where they tend to one's particular Damage, and one 1s actually K 
1185. maged thereby. All are actionable, whether ſpoken by way of Affirma- 
tion, Hearſay, adjectively, directly, obliquely, interrogatively, if the 
Words imply an Affirmation, in earneſt, or ſeemingly in jeſt, in English, 
Id. Ray. or any other Language, if the Words are underſtood, &c. Words 


295 ſpoken adjectively, if they imply an Act done, as J. S. is a corrupt Js 
are actionable; not if * ſignify an loclinaten Os as F. WW 
thieviſh Man. 


But Note, That where the Slander doth concern one's Life, Libbey; 

ET 1 Member, (as Loſs of Ears, &c.) or corporal Puniſhment, Office, Truſt, 
71 7" Trade, or impute a foul Diſeaſe d, that might cauſe a Separation from 
ES the Society of Mankind, the Plaintiff need not aver any particular Da- 
mage, as he muſt in other Caſes. Thoſe Scandals which concern Mat- 
ters merely Spiritual, and without any Temporal Damage enſuing, as 
to call one Adulterer, Fornicator, Heretick, Schiſmatick, Dilapidator, 
' &c. are determinable in the Ecclefiaſtical Court. Yet by the Cuſtom of 
London, an Action of the Caſe lies for calling a Woman Whore, [or for 
Words tantamount ©] becauſe by Cuſtom ſhe might be carted, if the 
Words were true. But the Action is maintainable in the Courts of 
= London only. Words of Paſſion are not actionable ; as you have forſworn 
Ane. 6. f yourſelf, you are a Villain, Rogue, Varlet, Knave, &c. But if one calls 
| 5 38. an Attorney 5, Gc. Knave, the Words are actionable; if ſpoken with Re- 
lation to his Profeſſion, whereby he gets his Living. To charge one 
with an Intention to kill, &c. is not actionable; as the Purpoſe and In- 

tent without Act is not puniſhable. 
[For the Action De Scandalis Magnatum, See þ. 44. ante. For Defa- 


mation by Deed, See p. 425. ante, and for Authorities in all the Caſes 
 aboyementioned, 1 Danv. Abr. p. 80 to p. 178. ] 


e Str. 471, 
545, 555») * 


— 


tk. 


— 


Verba accipienda ſunt in mitiore ſenſu. 4 Rep 13, 7, 20, 25. 
Benignior ſententia in verbis generalibus, ſeu dubiis, eſt praferenda. 4 Rep. 15. 
Senſus verborum ex cauſa dicendi accipiendus efl, 4 Rep. 1 3, 14. 

Sermo relatus ad perſonam intelligi debet de conditione perſene. 4 Bop 16, 


It 
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* Tt is to be further obſerved; That the Declatation muſt ſet forth in 3 17, 
certainty, the Perſon who is ſcandalized; for if the Perſon is uncer- * 
tain, no Action lieth; and an Tarkuendo cannot make that certain 
which was uncertain befa:e. So it mult ſet forth the very Words that 
were ſpoke ; for if the Witnefs varies but a little from them, the Cauſe 
is loſt. Therefore it is beſt to charge the Defendant with ſpeaking the 
Words ſes eral Ways at ſeveral Times, that you may with more certainty 
hit upon the very W ords, or the Subſtance thereof. For it is not here 
to be allowed, as it is in the Eccleſiaſtical Court, to lay the Words, and 


ſay, * or the like, or to the like Effect. An Innuendo cannot alter the 22 Roll. Abr. 


Words, or add to them, to make them actionable. The Scandal muſt be —m—_ 
' 4 Rep. 17, 
apparent by the Words themſelves. | | 20. 


2. For Deeds, as for an Aſſumpſit, 7 Nuſance, Deceit, r and Con- 
ver ion, and upon Statutes. 


1. Upon an Aſumpſtt pe which is a a voluntary Promiſe, made by Word, « Terms of 
or ſoppelel to be made by Word, whereby one, upon valuable 292 in A 
deration aſſumeth, or undertaketh, to perform or pay ſomething to ano- umpſic. 
ther. Therefore, . 

An Ajumpſit is either expreſs by direct Agreement by Word, or Note in 

Writing without Seal {for that is all one in Law) or implied by the Law. 

Expreſs, as for not making a good Eſtate of Land fold according to 


Promiſe, not paying Money upon a Bargain and Sale according to Pro- Black. Com. 


mile ; for not delivering Goods upon Promiſe upon Notice or Demand. '57- 
This expreſs Aſſumpfit may relate to one's real or perſonal Eſtate, or to 
one's Perſon. Where an Indebitatus Aſumplit is brought for Goods ſold 
and delivered, there you muſt prove a Price agreed on, otherwiſe the 
Action will not lie. | 
Implied ; thus an Action on the Caſe. will lie on an implied Aſfumplit / 
for a Quantum meruit for one's Labour, as where I employ any Perſon, ; Black "OW 
to work for me, carry Goods, Sc. Where a Quantum meruit is laid, 161 
you need not prove any Price agreed on; but only that the Work was 
done, and what you deſerve for the ſame. So that in an Action for 
Work done, it is the beſt Way to lay a Auantum meruit with an Indebi- 
ratus Aſumpſit. For if you fail in the Proof of an expreſs Price agreed, 
you will recover the Value. So an Action on the Caſe will lie on an 
implied Aſumpſit for a Quantum Valebant, where an Inn-keeper, &c, fur- 
niſhes another with Meat, Drink, &c. or where a Tradeſman delivers 
Goods at no certain Price: And in an Action for Goods ſold, it is the 
beſt Way to lay a Quantum Valebant with an Indebitatus Aſumpft, for 
the Reaſon above. Alſo an Action on the Caſe on an implied Afumpſit 
will lie, for receiving Money 79 my Uſe, as Bailiff or Receiver, or both 
as Bailiff and Receiver, which ſupplies the Place of an Action of Ac- 
count; [or where he has received Money of me by Miſtake, or wrong- 
fully «] upon an Iaſimul Computaſſet for Money due upon Account ſtated, a 2 Str, 916. 


ſuppoſing that the Parties have come to an Account; upon a Bill of Moſes v. 
Macfarlan, 


Exchange by the Cuſtom of Merchants ; and if a Merchant to whom it K. B at T. 


is directed ſubſcribes the Bill, it is an Aﬀampſo fin Law. [V. If you 336. 2. 
muſt not declare upon the Cuſtom and not generally*.] [See 9 & 10 W. » 214. Ray. 
3. ch. 17. Concerning Inland Bills of Exchange. 3 & 4 An. ch. 9. For e an 
giving like Remedy upon promiſſory Notes, as upon Bills of Exchange; 94s ya 
and for the better Payment of Inland Bills of Exchange.] In all theſe 
Caſes it is implied by the Law, that one agreed to pay, though he made 


no expreſs Promiſe to do it. And as ſuch Actions on the Caſe upon 
| 2 | an 
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1 Laftitute of: a Do IV. 


354. 
Skin. 347 


d1 Salle. 27. 
6 Mod, 248. 


8. C. 


I Ld. Ray, 


==. 
2 Ld. Ray. 
1085. 


e 2 Ld. Ray. 
$38,842,982. 


9 Rep. 93, 


94. 
g 2 Ld. on | 


1087. 
2 Str. 873. 


an plied Aſunpſit may be brought Againſt the Parties! amtes ſo 
they will lie for or againſt Executors or Auminiſtrators upon the Contrubts 
of thei Feſtators or Inteſtates; and theſe implicd ee N alſo re- 
late to one's real or perſonal Eſtate, or to one's Perſon. „ J 
The Statute of 29 Car. 2. eb. 3. Concerning Agreements to IG Wy 
or pay, malt always be remembred. - I have before mention'd ſome Tarts: 
of it; but it is neceſſary to remind you again as to ſome Particular. 
By that Statute [ An Act for Prevention of Frauds and Perjuries]: No 
Action ſhall be brought lo charge an Executor or Adminiſtrator n pe. 
cial Promiſe, to anfiver Damages out of bis cn Eftate, er to charge the 
Defendant upon any Promiſe, to anſwer for the Debt, Default, or Miſ- 
carriage of another; or to charge any one upon an Agreement in Conſider 
ation of Marriage; or on any Contract or Sale of Lands, Tenements, or 
Hereditaments, or any Intereſt concerning the fame ; or upon any Agree- 
ment, that is not to be performed within a Year after the making theres; 
unleſs the Agreement upon which fuch Action ſball be breught, or ſome Me- 
morandum or Note thereof, ſhall be in Writing, //gned by the Party to be 


charged therewith, or ſome other Perſon authorized by him. 


No Contract for the Sale of any Goods for the Price of 101, or uptards | 
hall be good, except the Buyer ſball accept Part of the Goods ſo ſold, and ac- 
tually receive the fame, or give ſomething in Earneſt, to bind tbe Bargain, 
or in Part of Payment, or except ſome Memorandum or Note in Writing of 
the faid Bargain be made, and figned by the Parties to be charged by ſuch 
Contract, or their Agents thereunto lawfully authorized. _ 

A Promiſe to pay, F another does not, being made at the ſame Time that 
the Bargain was made, is not a collateral Promiſe for the Debt of another; 
but the Promiſe of both Parties makes one original and entire Contract | 
upon the Sale, &c. and both are chargeable, but this hath been determined 
to be other wiſe; d for it is only a conditional Promiſe (if the other does 
not pay) which hes that the other is the original and proper Debtor; 
but if a Man ſays, Deliver Goods to A. and I will pay you, or the like , 
this is a good Promiſe, and not within the Statute, for A. is not liable, 
which is the Ground of the Diſtinction.] Quere, If a Promiſe by 
another to pay upon Forbearance of Suit till ſuch a Time, is not a uff. 

cient Conſideration to create a new Contract, and to bring it out of the 
Statute. [It hath been held that it is not.?! 

A Promiſe to pay 50 l. and Coſts of Suit to be taxed, made by a third 

Perſon, in caſe the Flaintiff would withdraw his Record, is not within 


2 Wilſon, 94, the Statute of Frauds. 1 Hilſon, 30 5. 


308. 


A 3 Lev, 65. 


b 1 Ld. Ray. 


387. 


x Str. 34. 
98 Ventr. 


361, 362. 
d 2 Ventr. 
361. 


e Terms of 


the Law, V» 
Nuſance. . 
See p. 459+ 
ante. 


a It is ſaid, that the Clauſe concerning Agreements on Conf XC ation of 
Marriage extends to a Promiſe to marry, as well as to Promiſes for Pay- 
ment of Money upon Marriage. [But it hath been often held b and i is 
now agreed, that it doth not extend to a Promiſe to marry.] 

Any Intereſt concerning the ſame e includes an Agreement to affign a 
Term in Being, as well as one created de novo. 

By the Clauſe Except ſame Memorandum or Note in Writing be made, 
&c. a Promiſe by Letter is ſufficient, 

Note, That in Declarations. upon many Aſumpfts, i it is neceſſury to 

ſhew a Notice, or a Requeſt, or Demand. 


2. This Action of the Caſe lies for a 3 e Which is DEE any 


Thing is done or omitted by a Man upon bis own Ground, or elſewhere, 


to the Annoyance and unlawful Hurt of another. It lies any for a Spe- 
cial 


— 


cial Annoyance to fome particular Perſon, not for a common Nuſance. 

Thus an Action of the Caſe may be for a Nuſance, for diverting, ſtop- g * : 750 
ping, or corrupting the Plaintiff's Water, for divertins Water from; © Bak . 
the Plaintiff's Mill; for turning a Watercourſe upon the Plaintiff's 101 
Houſe, Meadow, &c. for inclofing and eating up the Common ; for 1 
ſtopping up a Way leading from the Plaintiff's Houſe to his Land; „ 
for ſuffering the next Houſe to decay, to the Damage of my Houſe; for 406. | 
building upon a new Foundation, and ſtopping up ancient Ligbts, or * x 
hindering one to enjoy the wholeſome Air; for ſetting up or making a 1 Dany, Abr. 
Hogſtie, Houſe of Office, Lime: pit, Brew - houſe, Dy:-houſe, Tan- houſe, "14: 
Chimney, Chandler's or Butcher's Shop, Sc. uſing it fo near my Houſe, 

that the Smell thereof doth annoy me, or hurt my Graſs or Tfees; by 

laying Carrion near my Houſe, &c. But if one lets up a Brew-heuſe 

or keeps a Chandler's or Butcher's Shop near me, and lays ſtinking 

Heaps at his Door; though this be offenſive to me, I cannot have this „ 
Action, * unleſs the Annoyance is very great and very offenſive to me, , 5 Rep. 73, 
becauſe it is a publick Nuſance. 101, 108. 

If a Schoolmaſter keeps a School ſo near the Study of a Lawyer by 7855 +5 
| Profeſſion, as to diſturb him, an Action will not lie. 
.  Tho' one hath a Right to Air and Light in his Dwelling ; yet for 

hindering one's Proſpett, © no Action lieth. For a TI. is only for 
Delight, not of Neceſſity. 

u If two have Lands adjoining, and one of them builds a Houſe on his * 1 318. 
own Land, and makes Windows and Lights looking into the other's Land, e 
the other may lay or erect any Thing upon his owa Land, and ſtoß them. 

Tho' one cannot have an Action of the Caſe for a common Nu- : , Rep. 73. 
ſance, becauſe it may be preſented in the Turn or Leet; yet where the 9 Rep. 115. 
Inhabitants of a Town had by Cuſtom a Watering Place for their Cattle, Lal. 56.4. 
which was ſtopped by another, any Inhabitant may have an Action of 
the Caſe againſt him, for otherwiſe they would be without Remedy ; 
becauſe ſuch a Nuſance i is not common to all the King's People, and prc- 
ſentable in the Turn or Leet, or to be redreſſed by Preſentment or In- 
dictment in the Quarter-Seſſions. . 
* Upon Special Damage by a foundrous W. ay, an Action lies againſt & Vaugh 540. 
2 Corporation or private Perſon, that is bound to repair it; but if a 
Townſhip not Corporate is bound to repair it, the Party, as to his ſpecial 
Damage, ſeems to be without Remedy, 

2 If one digs a Ditch in the Highway, into which my Servant falls 21 Roll. Abr. 
and breaks his Thigh, by which J loſe his Service for a long Time, I **: 
ſhall have an Action of the Caſe againſt him for this Loſs of Service. 
So for digging a Pit, by Reaſon whereof F. S. whoſe Life J held 
Lands) was drowned. 


9 Rep. 5%. 


3 Abr. 
173. 


3. For * Dicets of one to another to "Jr Damage. There muſt be bf. N. F. aß, 


both Deceit and Damage. x GY 
Dtepceit is either Pudicia? or eee ee Judicial; where ſomething 11 Rep. 87, 

about Suits at Law is done, not done, or done amiſs, &c, as when an 5 wh Bede. 
Officer of the Court uſes Deceit in his Office. Thus the Sheriff, Cc. 1 Roll. . 
is liable to an Action of the Caſe for Deceit, if he does not execute the = Fe. 
King's Proceſs, or makes a falſe Return of! it. Thus a Counſellor or N 
Attorney is liable, that betrays my Cauſe, or if he does not attend at 3 Black. Com, 
the Trial, by which my Cauſe miſcarries, Cc. Thus one is anſwerable, 5“ . 
that perſonates me in Court to my Damage. Extrajudicial ; where ons 


by 5 WW Counter - 


Char. 4 Lau of | England. 88 = 933 


2 N 


—— — — 15 


7 Tables, ofo the\. | ae. 


an A npticd Afumpſit may becÞtotight _ bike Pia — ſo 


they will lie for or againſt Zxeeutors or Auminiftrators upon tho Conttubts 


cial Promiſe, to-an 


of their Feſtators or Inteſtates; and theſe implied . alſo re. 
late to one's reabor perſonal Eſtate, or to one's Por fun 
The Statute of 29 Car. 2. eb. 3. Concerning Ayr cement to perform, 
or pay, mult always be remembred. I have before mention d ſome Parts: 
of it; but it is neceſſaty to remind you again as to ſome Particulars. “. 
By that Statute | An Act for Prevention of Frauds and Perſuties] NV 
Aion ſhall, be brought ito charge an Executor or Adminiſtrator an a pe- 
er Damages out of bis ob Eftate er to cburge the 
Defendant upon any Promiſe, to anfwer for the Debt, Default, or Miſ- 


carriage of another ; or to charge any one upon an Agreement in Con der- 


ation of Marriage; or on any Contract or Sale of Lands, Tenements, or 
Hereditaments, or any Intereſt concerning the fame; US upbn any Agree- 
ment, that is not to be performed within a Year after the making 4 | 
unleſs the Agreement upon, which ſuch Adtion | ſpall b breught, or tvs Me- 


morandum or Note t eregf, [hall be in Writing, I gned by the Party to. 60 


charged therewith, or ſome other Perſon authorized by Him. 5 
No Contract for the Sale of any Goods for the Price of 10 J. or aaa, 


Shall be good, except the Buyer fhall accept Part of the Goods fo ſold, and ac- 


 Fually receive the ſame, or give ſomething in Earneſt, 10 bind tbe Borgain, 


| 304. 
Skis; 347. 


e 3 Lev, 363, 


er in Part of Paymeit, or except ſome Memorandum or Note in Writing of 


the faid Bargain be made, and figned by the Parties to be charged 2 ſuch 
Contract, or their Agents thereunto lawfully authorized. 

A Promiſe to pay, 5 another does not, being made at the ſame Time that 
the Bargain was made, is not a collateral Promiſe for the Debt of another; 
but the Promiſe of both Parties makes one original and entire Contract 
upon the Sale, c. and both are chargeable, [but this hath been determined 


d 1 Salk, 27: to be atherwiſe ; « for it is only a conditional Promiſe (if the other does 


6 Mod, 
8. Ce 


7 
2 Ld. Ray. 
1085. 


not pa 
1 Ld. Ray. but if a Man ſays, Deliver Goods to A. and I will pay you, or the like, 

this is a good Promiſe, and not within the Statute, for A. is not liable, 
which is the Ground of the DiſtinRion.] 


y) which news that the other is the original and proper Debtor ;. 


Quer, * If a Promiſe by 


e 2 L9. Ray. another to pay upon Forbearange of Suit till ſach a Time, is not a ſuffi- 


8338, 84 2,982. 


: PO 93, 


2 Str. $73. 


£2 14. Ray. 


cient Conſideration to create a new Contract, and to bring i it out, of the. 

Statute, [Tt hath been held that it is not.!) 
A Promiſe to pay 50 /. and Coſts of Suit to be 281 made by a third 

Perſon, | in caſe the Flaintiff would withdraw his Record, is not SERA, | 


2 Wilſon, 94, the Statute of Frauds. 1 Vilſon, 30 "ROY 


308. 


a 3 Lev, 65. 


; Marriage extends to a Promiſe to marry, as well as to Promiſes for Pay- 
Id. Ray, ment of Money upon Marriage. 


a It is ſaid, that the Clauſe concerning Agreements on Conf deration 6 of 


4 


17505 it hath been often held b and i is 
now agreed, that it doth not extend to a Promiſe to marry.] | 


Any Intereſt concerning the ſame © includes an Agreement to aſſign a a. 


Term in Being, as well as one created de nave. 


By the Clauſe Except ſame Memorandum or Nate in Writing be made, 
Kc. a Promiſe by Letter is ſufficient.” | 7 


Note, That in Declarations. upon many Aſumpfits, it is wecafſex to 
ſhew a Notice, or a Requeſt, or Demand. 


2. This Action of the Caſe lies for a Nuſence, e which i is when any 
Thing is done or omitted by a Man upon his own Ground, or elſewhere, 
to the Annoyance and unlawful Hurt of another. It lies anly far a Spe- 


cial 


*. 


5 CHAP. FI Laws of England. L | 533 


cial Antvyatice to ſome particular Perſon; not for a common Nuſance. | 
Thus an Action of the Caſe may be for a Nuſance, for diverting, ſtop- F 3 35 
ping, or corrupting the Plaintiff's Water, for diverting Water from ? Rep. 73 4 
the Plaintiff's Mill; for turning a Watercourſe upon the io 
Houſe, Meadow, &c. for incloſing and eating up the Common; for n 
ſtopping up a Way leading from the Plaintiff's Houſe to his Land; 2 lait. Ih 
for ſuffering the next Houſe to decay, to the Damage ot my Houſe ; for 406. 
building upon a new Foundation, and ſtopping up ancient Lights, or 18, 80 Abr. 
hindering one to enjoy the wholeſome Air; for ſetting up or making a 1 Danv, Abr. 
Hogſtie, Houſe of Office, Lime pit, Brew- houſe, Dy:-bouſe, Tan-houſle, 74. 
Chimney, Chandler's or Butcher's Shop, &c. uling it fo near my Houſe, 

that the Smell thereof doth annoy me, or hurt my Graſs or Tfees; by 

laying Carrion near my Houſe, &c. But if one ſets up a Brew- he uſe, 

or keeps a Chandler's or Butcher's Shop near me, and lays ſtinking 

Heaps at his Door; though this be offenſive to me, I cannot have this 
Action, * unleſs the Annoyance is very great and "ay offenſive to me, 25 Rep. 73, 
| becauſe it is a publick Nuſance. 10% 108, 
If a Schoolmaſter keeps a School ſo near the Study of a Lawyer by £54 584. 
Profeſſion, as to diſturb him, an Action will not lie. | 
Tho' one hath a Right to Air and Light 1 in his Dwelling ; yet for « Bip 5% 
hindering one's Proſpeat, © no Action lieth. F or a 3 is only for 

Delight, not of Neceſſity. 

b If two have Lands adjoining, and one of them builds a Houſe on his * co 318. 
own Land, and makes Windows and Lights looking into the other's Land, ? . 5s. 
the other may lay or erect any Thing upon his owa Land, and top them. i 
Tho' one cannot have an Action of the Caſe for a common Nu- 1 Rep. 73. 
ſance, becauſe it may be preſented in the Turn or Leet; yet where the 9 Rep. 113. 
Inhabitants ofa Town had by Cuſtom a Watering Place for their Cattle, * 
which was ſtopped by another, any Inhabitant may have an Action of 
the Caſe againſt him, for otherwiſe they would be without Remedy; 

becauſe ſuch a Nuſance is not common to all the King's People, and pre- 

ſentable in the Turn or Leet, or to be redreſſed by Preſentment or In- 
dictment in the Quarter-Seſſions. 
Upon Special Damage by a foundrous Way, an Action lies againſt & Vangh 3 240. 
2 Corporation or private Perſon, that is bound to repair it; but if a 
 Townfhip not Corporate is bound to repair it, the Party, as to his ſpecial 
Damage, ſeems to be without Remedy, 

alf one digs a Ditch in the Highway, into which my Servant falls 1 Roll. Abr. 
and breaks his Thigh, by which I loſe his Service for a long Time, I = 
| ſhall have an Action of the Caſe againſt him for this Loſs of Service. 7 i 
So for digging a Pit, by Reaſon whereof F. 8. (for whoſe Life I held 
Lands) way drowned. 


3. For o Deceit of one to inahes wo; bi Damage. There moſt be * . N. f. z, 
both Deceit and Damage. N 18. 
Deceit is either Judicial or Extrajudicial. Judicial; where ſomething 11 Rep. 87. 
about Suits at Law is done, not done, or done amiſs, &c. as when an 255 os 3 | 
Officer of the Court uſes Deceit in bis Office. Thus the Sheriff, Sc. 1 Roll Rag 
is liable to an Action of the Caſe for Deceit, if he does not execute the 5, Fe. 
King's Proceſs, or makes a falſe Return of it. Thus a Counſellor or Ag and 
Attorney is liable, that betrays my Cauſe, or if he does not attend at 3 Hack. Com. 
the Trial, by which my Cauſe miſcarries, Se. Thus one is anſwerable, , 1b. 
that perſonates me in Court to my Damage. Extrajudicial; where one 
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An Toftiruteof the Book 1V. 
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counterfeits Letters in my Name, and teceives my Money; or Wan 
me with falſe Cards and Dice; or ſells to me by falſe Weights and 
Meaſures ; or knowingly. ſells to me unwholeſome Victuals, Wine, or 
Drugs, to my Hurt and Damage; or fells me Goods that are none of 
his own, affirming them to be his own; or where a Tailor cuts my 
Clothes ſo ſcanty, that they will not be for my Uſe, or where a Smith 
pricks my Horſe, or a Surgeon unſkilfully ſets one of my Bones that 
were broken. It lies alſo againſt all Shopkeepers for any Frauds or 
Deceits to the Damage of another; againſt all Perſons upon expreſs 


« Finch, 189. Warranties, or Warranties in Law, © ut obſerve in the Caſe of a Var- 


630. 


1 Roll. Abr. 


97s 
2 Ld, Ray. 
1120. 


1 Str. 414. 


2 Cro. 4,380, ranty upon Sale (which is the moſt uſual Deceit) that the Warranty 


mult be Parcel of the Contract; for if it is after the Contract at ano- 
ther Place (tho' an After-Warranty by Deed may amount to a Covenant) 
it is a void Warranty, and no Action of Deceit lieth upon it. Alſo a 
Warranty can reach but to Things in Being at the Time, not to 
Things to come; for a Warranty, that the Horſe which you buy of 


me, ſhall carry you thirty Miles a Day, is a void Warranty. One may 


not warrant, that a Man ſhall live a Year, that a Ship ſhall return from 


ſuch a Place, that a Horſe ſhall continue ſound for a Year ; neither 


will a Warranty be good. of Things which I may plainly diſcern to be 


42 Cro. 4. 


e Terms of 
the Law, v. 
Fart 1. 


. ict. 
4 Black. Com. 


356. 


otherwiſe; as that the Horſe is not lame or blind, when he is apparently 
lame or blind; that Clothes of a Murry Colour are Blue, unleſs the 


Buyer is blind. But where a Horſe is warranted to be found Wind 
and Limb, and he is broken-winded, or hath other ſecret Diſeaſe, or 
where Cloths are warranted to be of ſuch a Length, and are not; there 
an Action of the Caſe ſor Deceit lieth: For theſe 2 cannot be cer- 
tainly known by Sight of unſkilful Perſons. 
— *Every one will aflirm, that his Wares are good, that the Horſe which 
he ſells, is ſound, yet if he does not warrant them to be ſo, tho' It Was 
talle, no Action tes, - 
4 An Action of Treſpaſs upon his Caſe may bs for Trainer) and . 
ver//on, which lies againſt any Perſon that hath gotten into his Poſ- 
ſeſnon any of the Plaintiff's Goods, and doth refuſe to deliver them 
upon Demand. It is a ſpecial Action of the Caſe, brought to recover 
Damages to the Value of the Goods. For you recover not the Thing 
detained, as you poſſibly may in an Action of Detinue. Trover is a 
French Word, and ſignifies fo find; fo that in this Action the Plaintiff 
ſurmiſeth, that he 25 ſuch and ſuch Goods, and that the Defendant 
hath found them, and converted them to his own Uſe at ſuch a Place, 
{he loſing is but a mere Suggeſtion, and not material, For if the 
' Plaintiff delivered the Goods to the Defendant; or if the Defendant _ 
takes the Goods in his Preſence, Sc. this Action lies againſt him, 


- Dany. Abe, if there is a Conver/ien, à For that is the Point of the Action, and 


b 1 Ld, Ray. 
276. 

c 10 Rep. 56, 
57, 91. 

1 Danv. Abr. 
26, 21. 


malt be particularly alledged. If a Man finds Goods he may take 
Polleſlion of them, and no Action lies {that is, not till Demand by the 
Owner, and Refuſal to deliver them]; but he oaght not to abuſe them, 
or uſe them ; for therein lies the Offence. It may be 'brought againſt 
the firſt Finder, or againſt any other, that hath the Goods by Sale or 
otherwiſe. But it muſt. be obſerved, That the Flaintiff in this Action 
muſt prove, f. A Right or Property in the Gods, or at leaſt a lawful 
Poſſeſtion or * ſpecial Property tor ſome Time, as in the Caſe of a Car- 
ter- 2 A Poſh fin in the Defendant, 3. A Demand and Reſuſal to 
deliver them [or bring other Evidence of a Converſion]. © This Re- 
fuſal or Denial is allowed to be good Evidence to a Jury, that he con- 
verted the ſame, till it appears to the contrary. 


4 8 1 


CHAP. 4. Laus of England. 


It may be brought by any one in his own Right, or by an Executor 
or Adminiſtrator, for Goods which came to the Defendant's Poſſeſſion 
after the Death of the Teſtator or Inteſtate, 1 
This Action lies for Money out of a Bag LN. for it ſeems to be the Dev. Abr. 

better Opinion that it will not, but that an Action for Money had and © © 
received, will lie againſt the Finder or Taker, as well as againſt the 

Receiver of another's Money] as well as in the Bag, becauſe the Thin 

itſelf is not to be recovered, but Damages to the Value aforeſaid ; for 

Money depoſited in a third Perſon's Hand upon a Wager [Q. ut ſu- 
pra]; for any live Goods, as Horſes, Oxen, Sheep, Hens, Deer, and 
Hawks reclaimed, a Maſtiff, Hound, Grayhound, Spaniel, Tumbler, as 

well as for Things inanimate; as Beds, Jewels, Rings, Plate, Carts, 

Timber, and Trees cut down, a Ship and its Tackle, a Bank Noe, a 

Bond and other Writings. It will not lie for Creatures Fere Natura, .. A bv 
nor any Part of a Freehold, as for Lead upon a Houſe, Doors, or Win- . 
dows fixed; but if they are removed and converted, it will lie. 1 Salk, 126. 
The Plea, on the Defendant's Part is uſually the general Ifſue, Not * ring 
guilty, and the ſpecial Matter may be given in Evidence, to prove the 2 G. 2. 
Plaintiff has no Cauſe of Action, or which intitles the Defendant to the | 
Thing in Controverſy. It is ſaid, f that there is no Plea in Trover but fz Selk. 654. 
a Releaſe, or Not guilty. If the Defendant pleads a Special Plea, he 
muſt either confeſs and avoid the Title of the Plaintiff, or elſe traverſe 
or deny itt, 5 ee . 1 5 i 

5. Actions of the Caſe may be upon Statutes. Theſe are either? Pri- en - 
vate or Popular. I. Private, when an Action is given by a Statute to aaion upon 
the King and to the Party grieved only; as for a Robbery upon 13 the Statute, 
Ed. 1. Stat. 2. ch. 1. and 27 El. For fraudulent Con veyances on 13 El. 
ch. 5. 27 El. cb. 4. For Perjury on the 5 El. cb. ꝙ. where the King 
only joins for Honour and Conformity, the Party grieved having all the 
Damages. [But this is not ſo in all the Statutes above cited, for by 
the three laſt mentioned Statutes, one Moiety is to the King, and one 
Moiety to the Party grieved] Or to the Party grieved only upon a penal 
Statute, as upon the Statute of Glouceſter, or 5 & 6 Ed. 1. ch. 5. For 
Maſte. And here if the Action is given to the Party grieved, the King 
cannot diſcharge the ſame, nor proceed in it after the Death of the 
Party. 2. Popular, where an Action is given upon a Statute to the 
King, or to any one that will ſue for the King and himſelf, by Action or 
Information, according as the Statute directs; as upon 31 Ed. 3. St. f. 
ch. 12. where a Juror takes Money, to give his Verdict; the 3 H. 8. 
cb. 11. For praQtifing Phyſick without Licence. In which Statutes the 
Eing is to have one Moiety of the Forfeiture, and any Informer (with- 
out limiting it to the Party grieved) the other Moiety. When any one 
hath begun to ſue in this Action, no other can purſue it. If the crompt fur 
King commences his Suit before the Informer, the King ſhall have 21. 38. 
the whole Forfeiture, and he may, before the Informer begins his 35 Reps 65. 
Suit, releaſe the Penalty to the Offender, and bar all others for ever; ; Inf. 152, 
unleſs it be provided to the contrary by the Act. But if, after a po- 194 195,239: 
pular Action is brought by the Informer, the King's Attorney will enter |. 
an Ulterius nom vult Proſequi, the Informer may proſecute for his Part, 
For by bringins his Action, he hath made the popular Action his 
private Action, which the King, or any other, cannot releaſe, as to 
his Intereſt; and the Condemnation or the Acquittal of the Party at 


his Suit is à Bar again the King and all others. If the Informer, 
. 8 | | Out 
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An Inſtitute of the Boo KIV. 


See Burn's 
Juſt. Edit. 
1770. 
Introd. xxiv. 
b 2 Inft. 118, 
13. 163. 
12 Rep. 99. 
2 Cro. 134. 


c 2 Inſt. 5 5, 
74, 118. 


d 1Inſt.159 a. 
2 Inſt. 650, 
4 Inſt. 84, 


e 11 Rep. 60. 


/ Rep 37. 


v1 loſt. 98. b. 


4 Nep. 12. 
3 Cro. 135. 


h 2 Inſt, 468, 


479. 
3 Iaſt. 46. 


H. F. C. 8. 


a Plow. 86. 


3 Inſt. 186, 
191. 


1 Roll. Abr. & 


1 Danv. Ab. 
Tit, Actions 


on the Caſe. 


Qui tam pro Domino Rege quam pro ſeipſo, dieth depending the Action 
or Information, the King's Attorney may proſecute the Suit for the 


King. For the Information by the Party ſhall ſerve for the King after 
his Death. 


RULES concerning Penal Statutes. 


/ HEN bany Thing 1; generally prohibited by a Statute, tho' the 

Statute doth not give an Action, yet the Party grieved may have 
an Action, and the Offender for his Contempt of the Law, may be 
fined and impriſoned at the King's Suit. 

Every Statute made againſt an Injury © gives a Remedy by Action, ex- 
preſlly or impliedly. 

d Where a Statute giveth a Forfeiture (without faying to whom) againſt 
a Wrong-doer, as upon 2 Ed. 6. ch. 13. For not ſetting out Predial 
Tithes, he that is grieved ſhall have the Action and Forfeiture, not the 
King. But where no particular Perſon is grieved, and the Forfeiture 
is given generally, the King ſhall have it. 

The Proſecution and Execution of any penal Statute cannot be 
transferred to any Subject; nor can the Forfeiture be transferred to any 
other before it is recovered, or veſted in the King, by due Courſe of 
Law. 

He that 5 reciteth : a Statute i in 1 1 is not bound to recite the ver 
Words, ſo long as he keeps to the Subſtance. And yet the ſafeſt Way 
is to recite the very Words. 

h Where Degrees of Puniſhment are inflicted by a Statute for the 
| firſt, ſecond, and third Offence, there muſt be ſeveral Convictions and 
| Judgments. : 

« Penal Statutes ſhall not be extended by ey The Words may be 


conſtrued beneficially, according to the Intent of the Legiſlators ; but 
Things out of the Words ſhall not be taken by Equity. 


By 4 H. 7. ch. 20. Recovery (otherwiſe than by Verdict in an Action 


popular by Colluſion call be no Bar 1 in an Action ſued fer the ſame Thing 


bona Fide. 


By 29 El. ch. 5. F 21. If any ſhall be Ka on a penal Law in the 
King's Bench, Common Fleas, or Exchequer, he may appear by Attorney 
without Bail, if ſuch Perſon is bailable by Law. 

[See 18 EI. cb. 5. and 31. El. ch. 5. b21 Fa. 1. cb. 4. where popular 
Actions are to be laid; and 21 7a. I. ch. 3. Allo ſee in what Time Actions 
muſt be brought infra ; ; and Of Informations, ch. 5. poſt.] 

The Statutes of Jeofails, or the Statutes that do remedy Overlights i in 

leading, extend not to penal Proſecutions. 

There are General Actions of the C2/e, in many other Inſtances, as for 
Reſcue of a Priſoner taken upon mean Proceſs or Execution; Reſcue | 
upon a Diſtreſs; Entering Liberties or Franchiſes, and Arreſting upon 
the Warrant of the Sheriff of the County, or for other Diſturbances of 
the Liberty; for Negligence in keeping Fire, whereby my Neighbour's 
Houle is burned ; for 8 a 20g knowingly accultomed to bite Paſ- 


it. 
6 : 


h \ Duod non apparet, non eff. 2 Inſt. 4 


De non appar entibus, et non ex fals radem ei ratio. 4 Rep. 47. 


ſengers, 


"ON 
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ſengers, or to kill Sheep, Where one is hurt, or his Sheep killed; for a 
Conſpiracy to indict one falſely and maliciouſly ; againſt a Carrier for loſing 
one's Goods; againſt an Inn-keeper for the Goods of his Gueſt, ſtolen in 
his Houſe, Action of the Caſe may be for not doing, miſdoing, or for 
doing that which ſhould not be done; of in other Words for Non- 
- feazance, Misfeazance and Maleſeazance. It is impoſſible to reduce all 
of them under particular Heads; for they are almoſt infinite, daily in- 
creaſing and continually receiving new Forms. 1 
Note, That Qyod Permittat, Aſſizes for Commons, Ways, &c. Af- 
ſizes of Nuſances, and Secta ad Molendinum, are now turned into Actions 
of Treſpaſs, and of the Caſe. ny WED GAY DUST COS 


2. An Action of © Detinue (from Detineo to detain) lieth, where one F. N. B 138. 
comes by the Goods of another, either by delivery or finding. It muſt 7 folt 289.6. 
be laid ſo certain, as that the Thing detained may be known and re- . . 
covered. For in this Action the Plaintiff ſhall recover the Thing de- 3 Black. Com. 
tained. But if one cannot recover the Thing itſelf, he ſhall recover Dama- 2 
ges for the Thing, and alſo for the Detainer, It lies not for Money out of 
a Bag, or Corn out of a Sack , for here the Money or Corn cannot be a py. 22, 
known from other Money or Corn. In that Caſe the Party muſt have 
an Action of the Caſe, SHC. VVVVß•'ͤ age Fr ant | 
One may have an Action of Detinue for Charters, which concern 
the Inheritance of his Land, if he knows the Certainty, of them. For 
Detinue ought to be always of a Thing in certain, of Goods valu- 
able, wherein one hath Property or a Right; and it muſt be once in the 
Poſſeſſion of the Defendant. This Poſſeſſion muſt not be altered by 
Act of Law, as Seizure, &c. nor muſt the Defendant have a Right or Pro- 
perty in them by Diſtreſs, Fc. Detinet is a neceſſary Word in the Writ, 
The Bailment (From Bazller, to deliver) or Delivery of Goods or 
Writings, may be /imple, as to keep for my Uſe; or conditional as to be 
re-delivered, when Money is paid, Sc. He that delivers the Goods is 
termed the Baiior, he to whom they are delivered the Bailee. Upon 
Bailment or Delivery theſe Things are to be obſerved. ® If Goods are , 1 It. 89. 
delivered to a Man to be ſafely kept, or to be kept (which is all one in 2 & b. 308. b. 
Law) and after theſe Goods be ſtolen from him; this ſhall not excuſe 111 * 
him, becauſe he undertook to keep them ſafely; but he ſhall be excuſed 1 Roll. Abr 
in this Caſe, if he undertook to keep them as he would his own, If 3359: 
Goods are delivered to one as a Pledge, and they are ſtolen from him, * 
this Action lieth not againſt him, becauſe he hath a Property in them; 
and therefore ought to keep them no otherwiſe than his own. [ But as in b 2 Ld. Ray. 
common Caſes the Bailee has no Right to uſe them, it ſhould ſeem that 917. 
if they are ſtolen from him during ſuch Uſe, he is anſwerable for them; for 
he hath only a ſpecza! Property in them.] But if he that pledged them 
tendered the Money before the ſtealing, and the other refuſeth to de- 
liver them, he ſhall be charged. If A. leaveth a Cheſt locked with B. to 
be kept, and taketh the Key with him, and does not tell B. what is in the 
Cheſt, and the Cheſt together with the Goods are ſtolen, B. ſhall not be a 
charged therewith; becauſe 4, did not truſt B. with them. And that A $ ny. 
which hath been ſaid before of ſtealing, is to be underſtood of all other LA Ray. 5 
like inevitable Accidents, Therefore it is neceſſary for one that receives 99. 
Goods to be kept, to promiſe only to keep them as his own, or to keep 18 vr” 
them at the peril of the owner. [e But theſe Diſtinctions between taking 2 Str. 1599. 
the Goods upon a general Bailment, or fpecially to eb as bis own, have Id. Ray. 
0% been 58. 


8 An Inſtitute T7 the | Book W. 


* 7 
e Og —_ 


been ay Shes exploded. And whether it be the Caſe of a general Bail. 

ment, or a Taking to keep as his own, if the Party is to have no Reward 

for keeping, it hath been determined that the Bailee ſhall not be an- 
ſwerable for them when ſtolen, or for any other Loſs or Damage, than 

what happens by groß Negligence; and 2z. if the Bailee is any further 
anſwerable, when he takes the Goods under a Promiſe to keep them 
ſafely.] The Caſe of a Carrier, Ferryman, common Inn-keeper, is dif- 
ferent ; for they have their Hire, and thereby implicitly undertake the 

ſafe Delivery of the Goods intruſted with them ; and therefore they ſhall 

anſwer the. Value'of them, if they are ſtolen from them. A common 
Carrier, Hoyman, or Maſter of a Ship, who have their Hire or Reward, 

are chargeable for the Goods intruſted to them againſt all Events, but 

Acts of God and Enemies of the King, though the Force be never ſo 
great; as if an irreſiſtable Multitude of People ſhall rob him. For elſe 

theſe Carriers might undo them who deal with them, by clandeſtinely 
combining with Thieves. If a Man delivers a Box to a Carrier, in which 

there is a great Sum of Money, and the Carrier aſks the Owner 

what was in it, he tells him that it was filled with Silks, &c. upon which 

the Carrier takes it, and was robbed; adjudged liable to pay for the 
whole. A ſpecial Acceptance would have excuſed him, But though a 

Factor hath Wages and Salary, yet if he is robbed, he ſhall be allowed 

to diſcount for it ; for his Duty is to merchandize as a Servant, in the 

beſt Manner that he can, and he is bound only to reaſonable Care in the 

Execution of his Truſt. [See B. 3. ch. 1. Of Grand Larceny.] 

10 Rep. 57- Actions of Detinue are not fo frequently brought as formerly. Ac- 
tions on the Caſe in Trover and Conver/ion are come into their Place, 

Where the Converſion changes the Detinue to an Action of the Caſe. So 

that the tedious Proceedings as to Garniſhment, and Interpleader are 

a IInſt. 286. b. now out of Uſe. Beſides in Detinue the Defendant * ® Wage his Law, 


295. 2 ut he cannot in Trover. 
See Tit. Trial b 


voſt; © | 
88 of 0; An Adio of Covenant ariſes, where an Agreement! is made by 


the Law, v. Deed, or Writing ſealed, between two Perſons at the leaſt, each to 


Covenant. 5 
; Hack. Com. perform certain Covenants on his Part. In this Caſe, he that is ag- 


156, grieved, may have this Action. 
F. N. B. 145. An Action of Covenant is main tainable only upon a Deed, indented 


Ab. 
drag i or poll; except it is otherwiſe by Cuſtom, as in London. If there is 


2 Inſt, 2 15. 2. ot”. a Hand to the Writing without Seal, Covenant lieth not, but Caſe 5 


TY upon Agreement. [See 32 H. 8. c. 34.] 


Rep. 17, &c. 
5 In this Action the Plaintiff recovers Damages for the Breach of the 
2 ons Covenant, beſides Coſts ; and if the Defendant breaks the Covenant again, 

ee p. 222, 


235, ants.” EW Action lieth, And though there is a Bond to perform Cove- 
1 Cro. 3. nants, Damages only may be recovered: Purſuant to 8 & 9g W. 3. ch. 
11. ſ. 8. whereby in all Actions in Courts of Record upon any Bond 
or Penal Sum for Non-performance of Covenants, the Plaintiff may aſſign 
as many Breaches as be ſhall think fit, and the Jury at the Trial ſhall aſſeſs 
Damages for ſuch Breaches ſo aſſigned, as the Planuif ſhall prove broken. 
Tf Judgment is given for the Plaintiff upon Demurrer, Confeſſion, or Nihil 
dicit, the Plaintiff upon the Roll may ſuggeſt as many Breeches as be ſhall think 
fit, upon which ſhall iſſue a Writ to the Sheriff. to ſummon a Fury to appear 
before the Fuſlices of Afſize or Niſi prius, to inquire of the Truth of every one 
of theſe Breeches, and to aſſeſs Damages Ot and the Juſtices 


4 
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Crap. 4. Law of England. "$320 


4 Aſſize, Ge. fall make 4 Return thereof to the Court from whence 
the ſame 1ſſued. 

In caſe the Defendant after ſuch cement entered, ſhall pay into Court l 

ſuch Damages aſſeſſed and Coſts of Suit, a Stay of Execution ſhall be entered d 
on Record : Or if, by Reaſon of aten executed, the Plainti ff ſhall be 
paid ſuch Damages with Coſts, the Body, Lands, and Goods of the De- 

fendant ſhall be diſcharged, and the Satisfaction entered upon Record, yet 7 

ſhall ſuch Judgment fland and be as a farther Security, to anſwer the Plain- 5 
tiff bis Executors, or Adminiſtrators ſuch Damages, as ſhall be ſuſtained, 1 Peg * 

for further Breach of any Covenant in the ſame Deed or Writing contained. 

Sos Plaintiff may thereon have a Scire FORE. againſt — Defen- 

dant 


At Common Law the Jury may find the Penalty but Relief may be 
had in Equity. 


2 An Action of * Debt lies, wan one oweth enceber a Sum of 1 Roll Abr. 
Money by Bond, Bill, Bargain upon a certain Contract, or upon a Leaſe $91,593 597» 
for Life See 8 Aon. oh. I4.] or Years reſerving Rent, Judgment, Statute 4p ay A5. 
Merchant, Recognizance, Sc. So that ſometimes it is grounded upon a 434, &. þ 
Writing, and ſometimes it lies without Writing. : _ Wk | j 
If Money is due upon any Specialty, an Action of Debt muſt be 
brought, and no other Action. Upon a Note without Seal, an Action 
of Debt may be brought, but the Defendant may wage his Law. But « See of Tiial 
ie it is by Action on the Caſe, on the Defendant's Promiſe to pay the 27 
ſame, which the Law implies, the Defendant cannot wage his Law. An 93» 
If I agree with a Tailor for a certain Price, to make me a Garment, the 8 Rep. 147. 
Tailor may have a general Action of Debt ; but if the Price is not ꝰ Rep. 
agreed on, there lies an Action of the Caſe only, or at moſt but a ſpecial 
Action of Debt upon a ſpecial Contract, which the I aw may imply 
upon a Quantum Meruit. An Action of Debt too is ſometimes ground- 
ed upon an Ac of Parliament; as upon 2 Ed. 6. ch. 13. for not erde 
out of Tithes; 27 El. cb. 13. againſt a Hundred for a Robbery; : 
9 Ann, ch. Io. for Money due for Letters to the Poſt Office, &c. I& alſo 
lies upon 2 Arbitrement,  Eſeape, Amerctament ina Court-Baron, and a 1 Rcll, Abe. 


upon a By- Law. ©, 5 LL op: 
If Money is due to one in his own Right, the Action muſt be brought! 8 Rep. I 


in the b Debet and Detinet; but if it is brought by or againſt Executors, b 5 Rep.; 


there it muſt be in the Detinet only. [See 32 H. 8. <. 37-] * An Heir, i kl ve, 


as ſuch, cannot have this Action. It is at the“ Election of the Obligee, 2 Danv. Abr. | 
to bring an Action of Debt againſt an Heir, bound by the Deed of "bis N azo 
Anceſtor, if he hath Aſſets by Deſcent or the Executor if he hath Aſ- Finch 296. 
ſets. If the Executor hath not Aſſets, then againſt the Heir 5 [See 4; Rep. 60. 
3 V. & M ch. 14. ] . 441 

[See Payment of Rent, B. 2. cb. 2. Of Obligations, B. 2. cb. 3. ante. . 
Where an Action of Debt lies where one is bound to pay a Sum of 

Toney at ſeveral Days.] 


Mete, This Action lies not againſt Executors upon a simple Cantract. 1 
made by the Teſtator. [See 32 H. 8. ch. 37. 


By 4 Ann. ch. 16. Where an Action of Debt ſhall be als on a ſingle 9 Rep. 87. 
Bill, r Action of Debt, or Scire facias on a Judgment whereon the Mone 
bath been paid, the Defendant, may plead ſuch Payment in Bar of ſuch Ac- 
Lion. In an Action of Debt upon Bond, the Defendant may plead Payment 
mn Bar, * at any Time before Action brought, be Þazh paid the Principal and 


titer 1 
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Intereft due by the Condition, or Defeazance, though ſuch. Payment was not 
ſtrictly made at the Day and Place veer ng to the Condition or Defeazance: 
7 


and pending an Action on ſuch Bond v a Penalty, the Defendant "may 
bring in Principal, Intereſt, and Cofis expended in Law or Equity upon fuch 
Bond, and the Court ſhall diſcharge the Defendant From the ſame. 


* 


ip. N. B. 86, 5. Actions of Treſpaſs, (Tranſgreſſio) are upon a Wrong, which is 
Flack 198. ſuppoſed to be done Vi et Arms, with Force and Arms, either againſt 


109, 201, 202, the Perſon of a Man, or againſt his Property, Arms fignify any Thing 


203, 204. that a Man ſtriketh or hurteth withal. 
2 Roll. Abr. TR ; c 


3845, Ke. 


3 Black. Com. 4 Treſpaſs againſt the Perſon, may be committed, 1, By menacing 
120 or threatening bodily Hurt to him, whereby he dares not follow his Bu- 
ſineſs. But threatening alone without Loſs, maketh not the Treſpaſs. 


2. By Aſſault, where one doth attempt to beat another, but doth not; 


as by holding up his Cane at him within his Reach, or by drawing his 


ſword upon him; ftriking at one, &c. whereunto belongeth lying in 


wait, beſetting one's Houſe, and not ſuffering one's Servant to go in and 
out, Sc. 3. By Battery, when one doth wilfully and unlawfully beat 
another. If one is carrying away my Goods, I may beat him to prevent 
bim from carrying them away, This is no unlawful Beating. So one 
fSee417, may beat another in Defence of his Perſon or Poſſeſſion? 4. By May- 


418. ante, hem, when one doth by Violence take from another the Uſe of a Mem- 


ber proper for his Defence in Fight, by depriving him of his Finger, Fore- 

tooth, &c. not of a Grinding Tooth, Ear, Noſe, Sc. Theſe 

are but Deformities, for which Treſpaſs of Aſſault and Battery lies. For 
6Seez55,356, Mayhem, one may have this Action, or an Appeal of Mayhem, at 


ante. his Election. 5. By Impriſonment, where one is any way reſtrained > 
See 15. ante. (whether in a Gaol, Stocks, Houſe, or by holding one in his Arms in the 


High- ſtreet) to go about his Buſineſs, as at other Times, by an Im- 
priſonment without Cauſe or Authority; or when one doth arreſt another 
at a forbidden Time, or in a forbidden Place. But if the Impriſonment 


is upon a falſe or feigned Suit, as by ſuing Execution upon a Statute 


Merchant, when the Money is paid, &c. no Action lieth; [that is, not 


this Kind of Action; but an Action on the Caſe will lie againſt the 


Party who ſues, and cauſes another to be arreſted when there is no 


Debt due ;] becauſe it is an Impriſonment by Courſe of Law, and in a 


legal Way. 


2. Treſpaſs againſt the Property of a Man may be, 1. Againſt his . 


Wife, Children, Servants. 2. Againſt his Houſe and Goode, 3. Againſt 
his Lands, by carrying away one's Evidences and Writings concerning 


them, by cutting his Trees, breaking his Hedges, cutting or ſpoiling 
his Graſs, digging in his Ground, &c. with Pretence of Title, or 
without ſuch Pretence. For ſuch Treſpaſs done upon the Soil and Poſ- 


ſeſſion of the King, the Uſe is to have an Information of Intruſion for 
the King in the Court of Exchequer. ES 

By 21 Ja. 1. ch. 16. § 5. Toan Action of Treſpaſs the Defendant may plead 
a Diſclaimer of any Right to the Land, and that the Treſpaſs was inuolun- 

tary, and alſo Tender of ſufficient Amends before the Aion brought.) 
2 Dany. Abr. Note, That when the Beaſts of another commit a Treſpaſs upon my 
633+ Land, or do there feed, tread, or ſpoil my Corn, Graſs, Wood, Ge. 
without my Licence, I may diſtrain and impound them by Night or 
DIGG — | Day 
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Day for this Treſ; paſs. And this is called Diſtraining of Beaſts Damage- 


gland. 


CHAP. 3. Laus of En 


— 
— 


feaſant, i. e. doing Damage, 3Black. Corr, 
6 


But Note alſo, * That when Entry, Authority, and Licence is given“. 
by Law, and one doth abuſe it, he ſhall be a Treſpaſſer ab initio; for oh "og ak 
the Law will judge by the ſabſequent act, to what Intent he doth enter, 2 Ld. Ray. 
As the Law giveth one Authority to enter into a common Inn, to a Lord 1099-0 
to diſtrain, to the Owner of the Ground to diſtrain for Damage-feaſant, A Near 
Sc. yet if in any of theſe Caſes the Party doth commit a Treſpaſs, the 
Law will judge, that he entered for that Purpoſe. [But fee 11 G. 2. ch. 
19. in p. 190. ante, as to Irregularity in Diſtreſs for Rent.] But where 
an Entry, Authority, or Licence is given to one by the Party, and he 
abuſeth it, there he ſhall be puniſhed for the Abuſe, but ſhall not be a 
Treſpaſſer ab initio. For when the Party giveth Licence, he cannot for 
any ſubſequent Cauſe puniſh hat, which is done by his own Licence. 

In all Treſpaſſes Vi et Armis the Plaintiff ſhall recover Damages accord- 


ing to the Wrong done. But in Battery and Mayhem, the Court may 


> increaſe the Damages upon View of the Record and the Perſon. The b Roll. Abr. 
Defendant alſo in Striftneſs of Law is to pay a Fine to the King; be- 8 15 


cauſe the Wrong is ſuppoſed to be done Vi et Armis, et contra Pacem, 


Ge. [But the Capias for this Fine is taken away by 5 W. & M. ch. 12. 

and inſtead thereof the Plaintiff, on ſigning Judgment, is to pay ſix Shil- 

lings and Eight- pence, which is to be added to his Coſts; and therefore 

the Words Vi et Armis have been ſince held to be unneceſſary .]. 2d. Ray. 
See of Judgment, poſt, For the Statutes concerning Cofts in Treſ— os 


6. An Ejeftment, ¶ Ejectio Firme) is an Action where one makes a f. N. B. 220. 
| Leaſe to another of Houſes (or of one Room in a Houſe,) Lands, Coal- 3 Leon. 210. 


mines, Boileries of Salt, Cc. For Term of Years, and a third Perſon 3 


enters and ouſts the Leſſee, whereupn he recovers his Term and Dama- 665. 


ges. This is the common Action for Trial of Titles to Lands and Te- 3 Black. Com. 


199. 


nements. It comes in the Place of many real Actions, as Writs of Right, 2 Burow, 


Formedons, &c. which were very tedious, difficult and chargeable. And $67,668,757, 
this Method by Ejectment is alſo made more eaſy than formerly. For 5 115 


now there is no Occaſion for a Leaſe to be made, ſealed, and deliver- 1181. 1182. 
ed upon the Premiſſes to the Leſſee, who has a Mind to try the Title, B.. 145. 


and to leave the Leſſee in Poſſeſſion, to be ouſſed and ejected by the Te- . 


nant in Poſſeſſion, Ec. The uſual Courſe now is, to draw a Decla- 522,6 24.629, 
ration, and therein to feign a caſual Ejector, or Defendant, in the pre 0 630 03h 1, 
tion (for no Arreſt is to be made in this Action) and then deliver the De- 

claration to the Tenant in Poſſeſſion, or his Wife, not to the Son or 


119, 126. 


Daughter, or to a Servant, with a Notice in Writipg at the Bottom, or 


on the Back thereof, in the Name of the caſual Ejector, directed to the 
true Tenant, for him to appear and defend his Title; or that he the 


feigned, or nominal Defendant, will ſuffer Judgment by Default, where- 
by he the true Tenant will be turned out of Poſſeſſion. To this De- 


claration the true Tenant may appear by his Attorney, and conſent to a 


Rule to be made Defendant in the Place of the caſual EjeRor, or feign- 


— „ * n — n 


6 : 
8 V - 7 —_— „ 


In æguali jars melior eft conditio poſſidentis, et rei quam attoris, 4 Rep. 90. 2 Inſt, 391, 
i DD : ed 


An Tnſiuate of the. Book IV. 


the Court wilt order that Judgment ſhall be entered againſt the caſual 


 tivered, ſhall forthwith give Notice thereof to bis Landlord, or bis Pailiff, 


ed Defendant, and to confeſs a Leafe, ch and 05, and at the 
Trial to ſtand upon the Title only. 

If he, the Tenant in Poſſeſſion, doth not appear in due Titne her 
the Declaration left with him, and enter into the above-mentioned Rule; 
then upon an Afilavit, or Oath! made, That the Declaration was left at 
his Houſe with his Wife, or ſerved upon him, with Notice to appear; 
as aforeſaid ; the Court upon Motion will order Judgment to be entered 
again the caſual Ejector or feigned Deſendant in the Peclaration. Or 
if the true Tenant doth appear, and yet doth not conſent to ſuch Rule, 


Ejector, (viz.) the feigned Defendant in the Declaration, and thereby 
the true Tenant will be ouſted, 


By 11 Geo. 2. ch. 19. § 12. which recites, That great Tnconveniencies 


frequently happen to Landlurds by their Tenants ſecreting Declarations in 
Ejedtment, or refuſing to appear, or to ſuffer their Landlords to take the 


Defence; it is enacted, that every Tenant to whom ſuch Declaration is de- 


or Receiver, upon Penalty of forfeiting the Value of tore e Tears improved or 
Rack Rent, to the Perſon of whom he holds, 


And the Court where the Ejeement is brought may ſuffer the Landlord 
to make himſelf Defendant, by joining with the Tenant to whom the Decla- 


ration was delivered, in caſe he appears; but if he refuſes or negle&s to 


a 4 Rep. 26. 


See of Rei. 


dence, poſt. 


appear, Judgment ſhall be ſigned again|t the caſual Ejector fer want of ſuch 


Appearance; but if the Landiord of any Part of the Lands or Tenements 
for which the Ejectment was brought, 


until further Order. 
The Leſſee of a Copyholder for a * Nar may maintain an Ejec- 


tione Firme, for his Term is warranted by general Cuſtom of the 


Realm. 


If there is no Tenant in Poſſeſſion, the old Way of ation: a Leaſe 
upon the Premiſſes mult be obſerved ; and he that firſt enters upon the 


bes p. 190. Land without the Conſent of the Leſlee, may be made the Ejector. b But 
there is a ſhorter Method in ſuch Caſe for e of Rent, pre- 


ſcribed by 11 Geo. 2. ch. 19. 


Upon Trial the Plaintiff muſt ſet forth bis Title under the laſt 


Perſon ſeiſed in Fee of the Premiſſes, and prove the Execution of the 
Deeds. 


In this Action the Poſſeſſion only of the Houſe or 30 Jemiſed i is re- 
covered, and alſo Damages and Coſts. [See 8 & 9 IF. z. ch. 11. For 


« 2 Str. 1056. Coſts in Ejectment where one of the Defendants is acquitted. ] But if the 


Term does lapſe, while the Action is -eprading, yet the Action (hall 
proceed for Damages and Coſts. 


Where there is a Recovery in Ejectment by Verdict, the Leſſor of the 
Plaintiff, or the Plaintiff, may bring an Action for the mean Profits 


and recover the ſame, from the Time of the Defendant's Entry laid in 
the Declaration. 


Altho' there is a Verdict and a R againſt the Plaintiff, yet the 
Plaintiff may bring another Action of Treſpaſs and Ejectment for the 


Land, Sc. A Judgment in this Action is never final; for it is but to 


recover 


ſpall defire to appear by himſelf, and 
conſent to enter into the hike Rule, that the Tenant in Poſſeſſion, if he had 


appeared, ought to have done, the Court may permit ſuch Landlord ſo to do; 
and order a Stay of Execution 1 Fu e against the caſual Os 


_ 
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recover the Poſſe ſfi1 of * R and 1 is not like an Athze or Writ of 
Right, Sc. wherein the Title to the Land is tried. 
All Titles cannot be tried by Eje&ment; For where the Entry is 
taken away y Diſſeilns, Deſcents, Fi ines, and Recoveries, Non- claims, 
or by the tatute of Limitations, no Ejectment lies. It lies not for 
d Tithes generally, without exprefling the Nature or Quality of them. 
[Bur ſee 32 H. 8. ch. 7.] It lies for a Rectory or Cnapel, and the Tithes 7A Cro. 591; 
thereunto belonging. For from ſuch a. Thing one might be ejected, 11 Rep. 25. 
and one may be reitored to the Poſſeſſion of it. It lies not of a Rent, 2 . Ray. 
Common, [e but it does for Common of Paſture, for if it ſhall be 729; Str. 54: 
taken to be Common appendant, or appurtenant, for which Kind of Com- 
mon Eject nent will lie „] a Right of Fiſhing in ſuch a River, Gc. 
By 4 Ann, ch. 16, The Courts af Weſtminſter may order a View of 
| the Place before Trial in Ejettment, Treſpaſs, &c. [See 4 Geo. 2 ch. 28. 
For Crag of Ejectments upon Clauſes of e for Non- payment 
of Rent 


- 


7. Bl Action py f Quare Impedit is a Poſſeſſory Action, to recover an fTerms of 
Advowſon; and lies where one hath an Advowſon, and the Parſon the Law, v. 


dieth, another preſents a Clerk, and diſturbeth him who hath Right to 3 impe- 


preſent. It ſuppoſes both a Poſſeſſion and a Right. * The Plaintiff or ; Black Com. 
Demandant in his Writ muſt alledge a Preſentation in himſelf, or his 245- 


Anceſtors, or in thoſe under whom he claims, unleſs in caſe of a Lapſe to 1 
a Biſhop, Sc. It lies allo for a Donative, Archdeaconry, Prebend, F. N. B. ;;. 


Maſterſhip of an Hoſpital. [See 13 Ed. I. +; 5.] One that hath the 5 Rep. 97. 


Grant of the b next Avoidance ſhall have a Quare 3 _ Ray. 


e If one brings a Quare Impedit againſt the Patron and Incumbent 2 Str. 1006. 


within fix Months, and recovers after the fix Months, he ſhall remove 8 wy 2 


the Incumbent, if named in the Writ. 20 
d An Aſſize of Darrein Preſentment lies, where I or my Anceſtors 2 Roll. Abr. 

have preſented before. But here too one may have a Quare Impedit. 976, 599. 

For where Darrien Preſentment lies, a Quare Impedit alſo lies; but not 2 Roll. Abr. 


e contra. 3736 377, 
c * 
[See 13 Ed. 1. cb. 5. and 7 Ann. ch. 18. and ſee of an Advoſon, þ Hs ; 
150, ante.] _ 2 Roll. Abr. 
LP | 390, 392. 
d Terms of 


8. An Aﬀim of * Walte Vaſtum) may be brought by the Heir, or the Law, v. 
him in Remainder, or Reverſion, againſt Tenant for Life, Years, in Dare Impe- 
Dower, or by Curteſy, or Guardian, who makes Waſte or Spoil in the p. N B. 31. 
Houſes, Woods, Gardens, Orchards, or Lands, which he holds, to the Terms of 


Prejudice of the Heir, or of him in the Remainder, or Reverſion. = Law, V. 
| aſte. 
Let us ſee who may bring this Action, and again whom it may be 1 Inft, 53. a. 
Wong. 5 | S 
: 2 Inſt, 299, 


1. This Action muſt be brought by fra that hath the * immediate 302, 303. 
Eſtate of Inheritance, in F ee · ſimple, or Fee- tail. But ſometimes ano- 3 B. 55. 
| ther may Join with him, . Fs ; Black. Com. 


6— 


„ 
* f 1 Inſt. 5 3 b. 
ee 
* The Aſſize of Darrein Preſentment lies only where a Man has an Ado ig 3 De. ? 
ſcent from his Anceſtors ; but the Writ of Juare Impedit is equally remedial, whether 


one claims by Deſcent or Purchaſe, 2 2 355 356. | 
Note, 


— 


n Inſtitutè of the Book IV. 


3 1. r 


: e ” 
| 


„ 


g 8 rInſt. 53. b. Note, That the Reverſion muſt s continue in the ſame State that it was 
| Zogby aur, at the Time of the Waſte done, and not granted over. For though the 
823. Reverſioner taketh the Eſtate back again, the Action is gone, becauſe 
= e the Eſtate did not continue. But in ſome ſpeciat Caſes 0 Action of 
| Waſte fhall lie, tho' the Leffor had nothing in the Reverſion, at the 


Time of the Waſte done. For if a Biſhop makes a Leaſe for Life, 
or Years, and dies, and the Leſſee, the See being void, doth waſte, 
the Succeſſor ſhall have an Action of Waſte. This is allow'd upon 
a particular Reaſon. A Purchaſer ſhall have an Action of Waſte, 
though the Statute, hereafter to be mentioned, ſpeaks of thoſe that are 
Thberitors. b | OT TO} ee W 
i A Tenant for Life cannot have this Action. " But a Parſon, Ce. 
i 1 loſt. 53. b. may have an Action of Waſte, and the Writ ſhall ſay Ad Exhereda- 
356.a fionem Eccleſiæ; for it is the Dowery of the Church. If a Tenant doth 
Waſte, and he in Reverſion dieth, the Heir ſhall not have an Action 
of Waſte, for Waſte done in the Life of his Anceſtor. For he cannot 


| ſay, that the Waſte was done to his Diſinberiſon. Neither ſhall a Biſhop, 
Maſter of an Hoſpital, Parſon, Cc. have an Action for Waſte done 

| An the Time of his Predecefior.: 1 * 168 

} 4 b 70 k If a Leaſe is made to A. for Life, the Remainder to B. for Life, 

| 77. Remainder to C. in Fee; no Action of Waſte heth againſt the firſt Leſſee, 

| 1 Inſt. 54. a. during the Eſtate in the mean Remainder. For then his Eſtate would 

| e deſtroyed. Otherwiſe, if B. had a mean Remainder for Years only; T 
| for that would have been no Impediment, the Recovery not deſtroying * 
the Term for Years. „ | WM 


11 Inft.z85.2, If Leſſee for Years committeth Waſte, and the Years do expire, 
2 Inſt. 394- yet the Leſſor ſhall have an Action of Waſte for the treble Damages, 
| tho” he cannot recover the Place waſted. But if the Leſſor accepteth 

ol a Surrender of the Leaſe, after the Waſte done, he ſhall not have his 

21 Inf 53.2. Action of Waſte, (S.) If a Tenant “ repairs, before Action brought, 


283. a. 


| 2 it. 306. he in Reverſion cannot have an Action of Waſte. But he cannot 
j - 5 Rep, 119, plead that he did no Waſte ; therefore he muſt plead the ſpecial 
ET %% ME . e 

5 | By 20 Ed. 1. St. 2. An Action of Waſte is maintainable by the Heir, 

. for Waſte done in the Time of his Anceſtors, as well as for Waſte done in 
[ Fe e Koll. Ab. Jure, If this is not an Ordinance only; for it is queſtioned whe- 
| $25. ther it is a Statute, And if it is a Statute, it is thought to have been 
| S30473, M6. 00775 LY I 5 Pf: 
2 2. Now let us ſee, againſt whom the Action of Waſte is maintain- 
| CCC . ee 5 
1 . e Reg. 72, There are © five Writs of Waſte ; to at the Common Law, as for 
1 3 Infl. 54.%. Waſte done by Tenant in Dower, or by Guardian: three by Statute, as 
£ 2 Inſt. 145: . ie. Ten for Y d RP 

1 01,335, againſt Tenant for Life, Tenant for Years, and Tenant by the Curteſy. 
= 299,3 1,335« * 0 A f 24 . ws 

. | But it is ſaid too, that Tenant by the Carteſy was puniſhable for 
| Waſte by the Common Law; for that the Law created his Eſtate, as 
1 well as that of Tenant in Dower, and therefore the Law gave like Re- 


medy againſt him. The Common Law gave no Remedy againſt Te- 
nant for Life or Yeats; for he comes in by a Leaſe of the Owner of the 
Land, &c. who might have provided by Covenant, that his Leſſee ſhou!d 
not do or ſuffer Waſte, 77S or re en Fm 
© By 


CHAP, 4: "Laws F England, 58 ” nc 


tp Stat. of Glouceſter, or 6 Ed. 1. ch. 5. * Action of Waſte is main- 
/ainable againſt Tenant by the Curteſy, in Dower for Life, or Years. 
By Conſtru Aion of the Statute it is maintainable again Tenant for d Lit 67. 


half a Year : But it lieth not * againſt Tenant at Will, Tenant by « TRE > | 


* Re 
ctatute- Merchant, Staple, or Elegit; for they are not Tenants for Years. 1 If. : "44 


But an Action of Treſpaſs lieth againſt them for voluntary Waſte ; or 57: a. 


Covenant, if they are reſtrained by Covenant. It ſhall not lie againſt 1999 145, 


9,303,303. 

Tenant [in Tail] after Poſſibility of Iſſue extinct; becauſe the Inheri- 6 Rep. 35 41. 
tance was once in him. 12 Abr. 

It lieth againſt * Mortgagee in Fee conditional and Deviſee. * Noy's Max. 


By Weſt. 2. or 13 Ed. 1. ch. 22. An Action of Waſte is maintainable 32. 

one Tenant in Common againſt anotber Tenant in Common * Wood, Turf, 
fad Fiſhing, or other ſuch Thing, 

This Act extends to „ but not to 88 „ becauſe e Inſt. co b. 
they were compellable to make Partition by the Common Law. e 

By 11 H. 6. ch. 5. An Action of Waſte is maintainable by the Rever- 
foner againſt Tenants for Life or Years, that alien their Eftates to a 
Stranger, and afterwards (Hill receiving the Profits) commit Waſte. 

He in the Remainder, as well as the Reverſioner, may bring this 5 Rep. 77. 
Action; and every 1 of the firſt Leſſee, mediate or immediate, is * ini 303. 
within this Act. 

s If Tenant by Curteſy or Dower grants over his or her hols Eſtate, *1 Taft 54. 2. 
and the Grantee doth commit Waſte, yet the Heir ſhall have an Action 2 had 
of Waſte againſt them, and recover the Lands againſt the Grantee. In 
all other Caſes regularly the Action ſhall be brought againſt him that did 
the Waſte, whether the Tenant or his Aſſignee. If Tenant for Life 
or Years doth Waſte, and after aſſigneth over his Eſtate, yet ſhall the 
Action of Waſte be brought againſt him ; and againſt him ſhall the treble 
Damages be recovered, and the Place watked. | 
a Tenant by the Curteſy, in Dower, for Life, Vears, nay an Infant, 3 PER. 
or Huſband and Wife, Leſſees for Life or Years, muſt anſwer for the 2 Inſt 145, 


Pd 


Waſte done by themſelves or a Stranger, being left to take their Remedy 4,303, 305. 


againſt the Stranger, if he did Waſte. A Guardian ſhall not be anſwer- 
able for Waſte done by a Stranger. But when there is no Remedy, as 
when Waſte is committed by the King's Enemies, the Tenants, or Leſ- 
ſees, are not puniſhable; except there is a Covenant i in the Leaſe, that 
they ſhall not permit or ſuffer Waſte. (85. If Tenant for Vears com- _ 
mits Waſte, no Action lies againſt his b Executors or Adminiſtrators, » : Ine. 53. b. 
for Waſte done before their Time. For Actions grounded on Wrongs ? 2 * 302. 
die with the Perſon. bog pan 
If Tenant in © Dower takes Hotrand, who commits Waſte, and dies, d 1 Inſt. 54.2. 
the Wife ſhall not be puniſhed for this Waſte, 4 But if the Huſband 2 lat 303. 
bhath a Leaſe for Years in Right of his Wife, and commits Waſte, and 
then the Wife dies, an Action of Waſte lies againſt him ; becauſe the 
Law gives the Term to him, A Wife that hath the Eſtate by Survivor- 
ſhip, ſhall be puniſhed for Waſte done by the Huſband in his Lite-time, 
if ſhe agrees to the Eſtate. 
If one © Fornt-tenant doth Waſte, both ſhall be attainted of the Waſte. «2 Inf. 302. 
It is the Waſte of both as to the Place waſted, but the treble Damages 
ſhall be recovered againſt him only that did the Waſte. 
If one recovers in an Action of Waſte, againſt Tenant for Life or 


NH Leak * he ſhall have the Corn growing upon the Land. 
2 If 


! Noy's Max. 


101. 


— — noon wn — — 
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Book IV. 
C11 Rep 82, If a Leaſe is made to one * without Impeachment of Waſte, (from Em- 
* 220. a; heſchement, a Hindrance, or Sine Petitione Iimpetitione] Vaſti i. e. with- 
2 Inſt. 146. out Reſtraint of committing any Waſte, or without Demand or Chal- 
2 Cro 216. tenge of Recompence for doing Waſte) then the Tenant may cut down 
54 Rep. 63, Trees, and convert them to his own Uſe, tho“ the“ Property was in 
1155 * the Leſſor; or he may let the Houſes be out of Repair, and not be 
5, br. liable to any Action But if the Words are, To bold æithout any In- 
peachment of any Writ or Action of Waſte, the Leſſor may ſeize his Trees, 
| if the Leſſee cuts them down; or bring Trover for them; becauſe the 
Diſcharge extends only to the Action of Waſte. The Clauſe without 
] Impeachment of Waſte is very common in Leaſes ; whereby the Tenant 
hath a Property in the Houſes, Trees, &c. if he executes his Power 
during the Privity of Eſtate. But on the other Hand, it is as common 
| to provide againſt Waſte, by Condition, Covenant, or Exception, if 
=. Waſte is not allowed. | 3 | 
| - As . to the Forfeiture and Judgment in Waſte, (viz.) the Thing waſted, 
| and the treble Damages. See the Statute of Glouceſter, explained 2 Vas. 
| Ds 303, Sc. and 8&g V. 3. ch. 11. J. 3. for Recovery of Coſts; and 
Tons Ot Waſte, p. 295, 296. ante. FN e 4 1 PE 


' thoſe. 145. b. 9. A * Replevin is a Remedy grounded or granted upon a Diſtreſs, 
1 161. a. that the Thing diſtrained may remain with the firſt Poſſeſſor, upon Se- 
5 5 curity given by him to try the Right with the Diſtrainer, as hath been 
BF * See p. 185. obſerved k. As thus One doth diſtrain another's Cattle or Goods 
e for Rent, Fine, Service, or Suit, or for Damage-feaſant, the Owner 
| (upon giving Security to the Sheriff, that he will purſue his Action 
againſt him that diſtrained, and return the Cattle or Goods again, if the 
Taking ſhall be adjudged lawful) may have a Writ of Replevin, or 


 M Neplegiari facias; whereby the Sheriff is commanded to return the 
1 Cattle or Goods to the Owner or firft Profeſſor, till the Right of the 
| Dai.ttreſs is determined. For the End of this Diſtreſs is, that the Party 
| ET diſtrained may be forced to ſatisfy the Debt or Duty to the Party diſ- 
: _ training, or elſe to anſwer him at Law. Now the Party diſtrained is 


to be Plaintiff in the Replevin, and the Party diſtraining is to be the 
| Defendant, or Avowant. For his Juſtification of the. Diftreſs is called 
1 - an Avowry, If he took it in his own Right, he muſt ſhew it, and avow 
| | | the Taking. If in the Right of another, he muſt then make Co- 
95 nuſance (or Acknowledgment) of the Taking, as Bailiff or Servant to 
1 * rTaſt.263.b. him in whoſe Right he took it. [See 21 H. 8. ch. 19. 42 and . 
oo b Coparceners muſt join in an Avowry, But it is directly other- 


b 1 Ld. Ray, 


694 Ray. Wiſe in the Caſe of Tenants in Common, RF 
_ or There muſt be two Sorts of Pledges, (vig.) Plegii de Proſequendo, and 
Plegii de returno Habendo. [See Weſt. 2. or 13 Ed. 1. ch. 2. infra.] 
} | Caſes Temp. Lord Hardwicke, 35?! „FFF 
| . Ĩk the Cattle or Goods are not delivered upon the firſt Replevin, the 
IF. N. B. 68. Party diſtrained may have an d Alias, and a Pluries Replevin. | 
1 *2 Joſt 139% © The Sheriff may act in ſuch Caſes by Virtue of the Writ of Reple- 
i vin, or Ex Officio by Precept or Command by Word of Mouth to his 


Bailiff upon Complaint. Replevin by Writ is by Common Law; upon 
Plaint or Complaint, by Statute. For. | 

By Stat. Marlb. or 52 H. 3. ch. 21, J Beaſts are taken and wrong - 

fully with-holden, the Sheriff upon Complaint may deliver them if they were 

Br : taren 
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CHAP. 4. 
taken out of Liberties, But if within Liberties, and the Bailiffi thereof 
«vill not deliver them, the Sheriff ſhall cauſe them to be delivered. 

This is the moſt uſual Method to, obtain a Replevin, (viz.) by 
Plant. <1: ei hun s 465 io 41 | 
f The Sheriff may take a Plaint by the ſaid Statute, and make a Re- #, laſt. 145 b. 
plevin preſently, and afterwards enter it in the County-Court. For it 2 lofe. 139. 
would be inconvenient that the Owner ſhould tarry for his Cattle till the 

next County-Court. | | 
By & 2 Ph. & M. ch. 12. The Sheriff of every Shire ſhall at his firſt 
County-Court, or within two Months after be receives his Patent, depute and 
proclaim in the Shire-Town within his Bailiwick, four Deputies, at leaſt, 
to make Replevins, &c. | 1 | 

s If the Diſtrainer, after the Diſtreſs taken, doth carry it out of the 2 2 Ind. 140. 

County, or to a Place unknown, or keep it in a Caſtle, &c. ſo that the F. N. B. 58,69. 
Sheriff cannot replevy it, or deliver it to the firſt Poſſeſſor, the Party 
may have a Writ of Withernam (from Mytber in Saxon other, and Naam, 

2 Taking or Diſtreſs) directed to the Sheriff, to take ſo many of the- 
Diſtrainer's own Cattle or Goods, by way of Repriſal, inſtead of the 
other that are ſo eloined. And if the Cattle or Goods are put into a 
Strong Hold *, the Sheriff may take the Poſſe Comitatus to break into » 2 laſt. « 
it, that he may make the Replevin. [See Yet. 1. or 3 Ed. 1. ch. 17.] &. 

By Weſt. 2. or 13 Ed. 1. ch. 2. The Sheriff or Bailiffs ſhall take 
Pledges of the Plaintiff, to proſecute his Suit, and to return the Cattle, 

if a Return is awarded. And if Pledges are otherwiſe taken, he ſhall an- 
fer for the Price of the Beaffs to be recovered by Writ. And if the Bai- 

hiff is not able to. reſtere them, his Superior ſhall do it. 

It is a general Rule that the Plaintiff (i. e. he that is diſtrained) muſt 
have a general or ſpecial * Property of the Goods in him at the Time of 1 1,6, 145. b. 
the Taking, But if the Defendant (the Diſtrainer) claims the Property, Finch zue, 

the Sheriff cannot proceed, till that Matter is decided before him by 37. 

Writ. For Property ought to be tried by Writ. And therefore in that 
Caſe, where the Trial is by Plaint, the Plaintiff may have a Writ De 
Proprietate Probandd directed to the Sheriff, to try the Property. And 
if it is found for the Plaintiff, then the Sheriff is to make a Replevin or 
Deliverance. But if for the Defendant, he can proceed no further: 

Vet the Plaintiff may afterwards replevy by MVrit; and if the Sheriff re- 

turns the Claim of Property, it ſhall be put in Iſſue, and ſhall be tried 

in the Common Pleas. | : no, 5 
One cannot claim Property in a Replevin .by his Bailiff or Servant, 

where Replevin is by Plaint in the County-Court ; a but one may claim =1 Lev. 90. 
Property in a Court of Record by a Bailiff or Servant. 2 

I any Thing touching Freebold comes in Queſtion, the Sheriff like- 

wiſe can proceed no further. Neither ſhall a Replevin be granted, when 

it appears to the Sheriff, that the King is Party, or that the Taking was 

in his Right. „ „„ 5 5 

If a Landlord by his Deed grants a Rent with Clauſe of Diſtreſs, and 

that he ſhall keep the Goods diſtrained * againſt Pledges, until the Rent br laſt. 145. b. 

is paid to him, yet the Sheriff may replevy the Goods diſtrained; for it _ g 

is againſt the Nature of ſuch a Diſtreſs, to be irrepleviſable. sf aaa 

If after a Replevin brought, the Plaintiſf (or he that is diſtrained) 

doth make Default, being nonſuit before Declaration, or is nonſuit 

after Declaration, or if Judgment is given againſt him, then the De- 
fendant, (or he that diſtrained) may have a Writ De Retorno Habendo 
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of the Goods, and by this he ſhall have the Diſtreſs delivered to him 
again. 
<F.N.B.'72. e If the Plaint is removed into. the Common Pleas, &c. and the Plain- 
tiff in Replevin i is nonſuit before or after Avowry made, the Defendant 
may again diſtrain his Cattle, for the ſame Cauſe he diſtrained the firſt; 
yet the Plaintiff, or the diſtrained, may ſue out a Writ of ſecond. Deli- 
verance upon the ſame Record, which is to revive the firſt Suit. 
The Plaintiff in Replevin was nonſuited for want of a Declebition, 
and a Writ of retor no hubendo was awarded, afterwards the Plaintiff 
ſned out a Writ of Second Deliverance ; and then the Avowant N 
a Writ of Inquiry of Damages; which was held good, 2 Wilſon, 1 
If Plaintiff in Replevin be nonſuited for want of a Plea in Bar, hs 
Avowant may ſue the Sureties upon the Replevin Bond, and need not 
execute a Writ of Inquiry for his Damages, 2 Wilſon, 41. 
| If after this ſecond Deliverance and Trial thereupon, or that the Plain- 
—_.----- tiff be again nonſuit upon a Declaration, then there muſt be awarded a 
| Feturnum irreplegiabile to the Defendant, and then he may make his 
Avowry, i. e. a Plea in Juſtification of his Diſtreſs, to ground a Writ 
to inquire of Damages ; or he may hold the Beaſts, &c. as a Diſtreſs till 
heis ſatisfied. [See Weſt. 2. cb. 2.] 
4F.N.B.6g. If the Defendant maketh Default, the Plaintiff ſhall have judgment, 
to recover all in Damages. 

F. N. B. 69h, e This Action of Replevin may be removed out of the Coutty-Omirt 
Te - by Pore out of the Chancery, if it was ſued by Writ ; and by Recor- 
dare, if the Replevin was upon Plaint, returnable into the King's Bench, 
185 or the Common Pleas, where the Cauſe may be tried. 
1 Inf. 268 b. By 21 H. 8. ch. 19. Upon a Replevin ſued, an Avowry may be made 
8 Rep. 65. by the Lord, or Conuſance and Juſtification by his Bailiff or Servant, of a 
9 Rep. 36. Diſtreſs taken upon the Land holden of the ſame Lord, without naming any 
Per ſon certain to be Tenant thereof. The hike Law 1s 4 Io upon every Writ 
fued of ſecond Deliverance. | See 32 H. 8. cb. 37. 
In any ſuch Avowry, &c. in any Replegiare, or Kenne Deliverance for 
Rents, Cuſtoms, Services, or Damage-feaſant, if the Avowry, Cognizance, or 
 Fuſtification be found for the Defendant, or the Plaintiff be nonſuit, or other- 
@rſe barr'd, the Defendant ſball recover fuch Damages and Cofts, as the 
Plaintiff 2 have had, if he had recovered. 
By 17 Car. 2. ch. 7. When a Plaintiff ſhall be nonfuie before 72 in 
any Suit of Rep'evin, removed or depending in any of the Courts at Weſt- 
minſter, 7he Defendant making Suggeſtion in the Nature of an Avowry for 
Rent, (or if Judgment be given on Demurrer for the Avowant, byY 3.) 
the Court upon his Prayer ſhall award a Writ to the Sheriff, to inquire of 

the Sum in Arrear, and the Value of the Diſtreſs, of the Execution of 
which Writ of Inquiry, the Plaintiff or his Attorney ſhall have fifteen 
Days Notice. Upon Return of which Inquijition the Defendant ſhall have 
udgment to recover the Arrears, if the Diſtreſs amounts to that Value, or 
elſe re Value of the Diſtreſs with Full Cofts, and ſha!l have Exer en 
thereupon ; and in caſe the Plaintiff is nonſuit after Avowry made and Tſue 
Joined, or if the Verdict be given againſt him, the Jury ſhall, at the 
Prayer of the Defendant, inquire concerning the Arrears, and the Value of 
the Diſtreſs, and thereupon the Avowant ſhall have Judgment for ſuch An- 

rears, or ſo much thereof as the Di ah amounts fo, with RIO Coſts, and ſhall 

have Execution for the fame. 


Where 
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CHAP: 4 


| Whore the D Diſtreſs ſpall not be found to the Value of the Arrears, the 
Party may diſtrain for the Reſidue. [And by 19 Car. 2. cb. $- The above 
Act is extended to Wales, and the Counties-Palatine.] 

By 4 An. ch. 16. The Plaintiff in a Replevin in any Court of Record, 
with Leave of the Court, may plead as many ſeveral Matters thereto, as be 
ſpall think neceſſary for bis Defence. 

Provided, That if any ſuch Matter ſhall upon Demurrer joined, be judged 
inſufficient, Coſts ball * 8 at the Diſcretion of the Court : Or if a Ver- 
diet ſhall be found upon any Iſſue for the Plaintiff or Demandant, Cofts 
ſhall alſo. be given; unleſs te 2 Hall certify, that the Plaintiff in Re- 
plevin had a probable Cauſe to plead ſuch, Matter. 
I By 11 G. 2. ch. 19. § 22. & 23. All Defendants in Replevin may 
E avow or make Conuſance generally, that the Plaintiff in Replevin, or other 
= Tenant of. the Dvands whereon the Diſtreſs was made, enjoyed the ſame under a 

Grant or Demiſe at ſuch a certain Rent, during the Time wherein the Rent 

diſtrained. for incurred, which Rent was then and ſtill remains due; or that 

the Place where the Diſtreſs was taken was Parcel of ſuch certain Tenements 
held of ſuch Honour, Lordſhip, or Manor, for which Tenement:, the Rent, 
_ Relief, Heriot, or other Service, diftrained ' for, was at tbe Time of ſuch Dij- 
refs, and ſtill remains due; without further ſetting forth the Grant, Tenure, 

Demiſe, or Title of ſuch Leſter, or Owner of ſuch Manor. And if the Plain- 

tiff be nonſuit, diſcontinue or have Juagment again bim, the Defendant 

ſhall have double Cos. 

And all Sheriffs and other Officers having Autbori ty to grant Replevins, 
Hall in every Replevin of a Dilireſs for Rent, take in their own Names, 
From the Plaintiff. and two reſponfible Perſons, as ſureties, a Bond in 

double the Value of the Goods diltrained (ſuch Value to be aſcertained by 
| Oath of one or more credible Witneſſes not intereſted in the Goods or Diftreſs, 
which Oath ſuch Officer may adminiſter ) conditioned for proſecuting the Suit 
with Effect, and without delay, and for duly returning the Goods and Chat- 
tels diſtrained, in caſe a Return ſhall be awarded before any Deli veronce 
be made of the Diſireſs. And ſuch Officer ſhall at the Requeſt and Coſts of 
= the Avowant, &c. aſſign ſuch Bond to the Avowant, &c. by indor ing the 
MY fame, and atteſting it under his Hand and Seal in the Preſence of tao or more 
. credible Witneſſes ; which may be done without Stamp, provided the Aſſignment 
be duly flamped before any Aion brought thereon. And if the- Bend ſo aſſign- 
ed be fate the Avowant, &c. may ſue and recover thereon in bis on 
5 Name; and the Court may by Rule give Relief to the Parties upon ſuch Bond. 
# and ſuch Rule ſhall have the Effect of a Defeaſance to ſuch Bond, Ie | 
= 0 that the Learning of Avowries is in a great Meaſure abridged by | 5 | 
3 21 Hl. 8. and the Intricacies of Proceſs in Replevip, Returno Habendo, | 
Mitbernam, Sc. much remedied in Caſe of Diſtreſſes for Rents by 17 
. the Practiſers would purſue that Statute, And obſerve the 
"nn in Pleading enlarged by 4 An. and 11. G. 2. and See 2 Wilſen, 
208. Se, 
See 1 Danv. Abr. Tit. Avewry, p. 644, 645, Sc. And fee af She- 


71, B. I. ch. 7. and of Diſireſſes for Rent, B. 2. cb. 2. Of the 9 
Court, B. 4. cb. I. ante. | 
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Thus have I given a general and ſummary Account how AQions are 


divided. Of which Actions, Caſe, Debt, Ejectment and Repll vin, are 
the moſt uſual. 1 proceed to ſhew, | 


7A . 5 Who 


e 
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2. Who are incapabie to bring Actions; and: again 70 l oth _—_ Ac- 

tions be brought. 
Lit. 196, Men attainted of Treaſon or Felony, a Convict Ned e [See 3 . 
197,198,199, 1. ch. 5. 13 V. 3. ob. 6. 1. G. 1. Sf. 2. cb. 13. Gai. 
99% 128. Outlawed, or excommunicated Perſons, Convicts of a Pranunire, an 
a. & b. 129. Alien Enemy, [the Law ſeems otherwiſe now as to perſonal. Adivns d 
1 a Religious (as Monk, Frier, c.) cannot bring an Action, till Pardon, 
an 755 Reverſal, Abſolution, c. Executors or Adminiſtrators © outlaw'd may 
& 324. ante. ſue in the Right of the Teſtator or Inteſtate, though not in their own. 
e p. G1. A Feme OTH or married Woman muſt ſue with her Huſband * , unleſs 
255 ſhe is a Sole Merchant in the City of London. [See as to 17 Oye, and 

Idiots, B. 1. ch. 1. ante.] 

By d & Y W. 3. ch. i, Executors and n d 0 ave. Power to 


_ continue Actions, if the Plaintiff dies after an interlocutory Judgment, and 


before a final 7 udement And if the Defendant dies after ſuch interlocutory. 
Judgment, and before final Fudgment, the Plaintiff may continue the Ac- 


tion againſt the Executors or Adminiſtrators. And if one or more Plain— 
Ti or Defendants die, the Action ſhall ſurvive to the ſurviving TWO 
or againſt the ſurviving Defendant. 


APoorPerſm *By.11 H. 7. ch. 12. Every poor Perfun (v ho can make Oath that 
is to be admit- he is not worth 5 J. over and above his Wife's wearing Apparel, bis 


3 0 1 Debts paid) ate Cauſe F Action, ſhall hade original and «ther Writs 
Faris. and Subpœna's gratis, And the Chancclior, or Judge, cr Judges ef the 
: Court, where the Suit depends, ſhall afſign him Counſel and an Attorney ; 


obo are to diſpatch his Buſineſs without Fees. (One may be admitted, to 


defend as well as ſue, in forma Pauperis, See 9 & 10. W. z. cb. 25. 
2 G. 2. ch. 28. See alſo 23 H. 8. ch. 5 And of Maintenance, B. 3 
cb. 3. ante. 


' Quere, If one ought to bs admitted to ſue in Forma Pauperis | in an 


Action of the Caſe for Words ? 


Actions may be brought againſt all e whether attainted of 
Treaſon or Felony, a convict Recuſant, outlaw'd or excommunicated, c. 
A Feme Covert muſt be ſued with her Huſband, [See again of Infants, 


rg Huſband and 77 fe, and of Executors, prout Ae and of Writs, 


inf: ra. | 


» By By 8 & 9 W. z. ch. 11. In Attions of Aſeult, Treſpaſs, falſe e 
F, 


or BBment againſt ſeveral Perſons, where one of the Defendants 
7s acquitted Verdict, he ſhall recover Colts, unleſs the Judge certify FDere 


Was a reaſonable Cauſe for making bim a Defendant. 


3. To know where Actions muſt be laid, it muſt be conſidered, that 
Actions are either e or tranfitory.. | 


_ 


=” * not going on to Trial according to his Notice, ſhall pay Coſts before he be 
permitted to try the Cauſe 1 Stra. 420. But he ſhall not be obliged to pay Coſts of a 


former Nonſuit, without Circumftances of Vexation. 2 Stra. 878. If a Pauper, be 


nonſuited, and afterwards recovers in a ſecond Action, the Coſts in the firſt Action ſhall 
not be ſet off. 2 Stra. 89 1. A Pauper was diſpaupered for not going on to Trial. 2 SH. 


983. On Indictments Defendants may be admitted in forma Pauperis, ibid. 1041. The 
Court will refuſe to make a Rule, to tax Coſts on a Pauper's bringing a ſecond Ejectment, 


where he does not appear to be vexatious. ibid. 1121. A Pardon was pleaded in for ma 
Pauperis, ibid. 1215. — 
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can be brought in any Court in Wellminſter-Hall, on any penal Statute, . 
for any Offence, which is not therein excepted, if the Offender may de ; 


held not to extend to Actions upon ſubſequent Statutes a. 


„ « « 1 » * — _ * 
4.4 w . . - - P , * * 


CHAP. 4 


$2; Lotta; as real and mixt Actions, Watte, Ejectment, Treſpaſs a 1 Iaſt. 282. 
Duare Clauſum fregit, &c. are mixt Actions; ; and muſt be laid in the ; 


a. & 
| + To. a 
ſame County where the Land lieth. ONT 229 


230, 231. 


By 31 El. ch 5¹ In Attions upon penal Statutes the Offence ſhall be jc 47: 
laid to be dont in the County where it was done. Otherwiſe, if the De- Fang 


fendant traverſes and diſproves that Point, the Plaintiff ſhall be barred, 
This Aer fall not reſtrain Officers of Record, who, in reſpect of their 
Offices, have lawful, iy uſed To exhibit Informations, er ſue upon penal Laus; 
nor Actions brought for Champerty, buying of Titles, Extorticn, Offences 
againſt 1 El. ch. 11. Concerning the right Landing of Merchandize, 
and Cuſtom of ſweet Wines, concealing f Cuſtoms, & c. corrupt Uſury, 
Foreſtalling, Regrating, or Tugrofſi ng, when the Penalty fhall amount to 
taventy Ponds or above. In yoOr Caſes the Offence may be laid in any 
Ctunty. 5 ll 


All gain Fo uf "ng ali ful Game, or for uhtng' any Art or 1 8 


1 "Grd. 645. 


without being brought up in it, ſha'l be proſecuted at the. A /*2es or Seſſions o 
the County, within wohich the Offence was committed. [See alſo 18 El. 


cb. 5 

By 21 Jas 15 ch. 4. Ae popular on penal Statutes, 1 may be 
proſecuted before Juſtices of Aſſize, Niſi Prius, Gaol-Delivery, Oyer and 
'Ferminer, or of the Peace, ſhall be proſe cuted only in the Counties where 
the Offences were committed, except for Recuſancy, Maintenance, Champerty, 


buying of Titles, concealing of Cuſtoms, &c. or Tae of Geld, Silver, 
Munition, Wool,” Wool-fells, or Leather. 


Upon. Default of proving, that the Offence was committed in the ſame 


County where the Action is laid, the Defendant fhall be found Not guilty, 


The Informer ſhall make Oath, that the Offence was committed in the 


ſame County where nd, Aetion ; rs laid, and within one Year before the Suit 
commenced, © 


b By this Sie ne Addon of Debt, or 111018 88 or other Suit b 2 Inſt. 192, 


193. 
1 Ld Ray. 


72. 


proſecuted in the proper County, where the Offence was committed, 


| [unleſs ſuch Offence ſhall be committed in the ſame County in which > Ld, Ray. 
ſuch Court fits. ] 


torney General, and all other Perſons, [except the Party grieved.] But 


872. 
It not only reſtrains common Informers, but the At- 


chere are ſeveral ſubſequent Statutes, which give an Action of Debt, &c, 


for the Recovery of a Penalty, in any of the King's Courts at Weſt- 


minſter, and ſo far they do repeal 21 Ja. 1. [And this Statute has been 


5 Salk. 373. 
Notwithſtanding this Statute. Indictments may be removed by Certi- 2 Str. 1081, 


orari into the King's Bench, and my be tried there, or in the Sorry 
by Niſi Prius. 


(By 21 Ja. 1. ch. 12. e on the Caſe, Treſpaſs, Battery, or falſe 4 loft, 174, 
Inpriſonment brought againſt Juſtices of the Peace, Mayors, and other *c. 
Officers of Corporations, Headboroughs, Conſtables, Tythingmen, Church- 
wardens, and Overſeers, 'and their Deputies or Aſſiſtants, for any Thing 

done in their Office, ſhall be laid in the County where the Fact was com- 


mitted. 


By 3 W. & M. ch. 12. 1 Ann. Sf. I. ch. 18. All Matters concern- 


ing Highways, Bridges, &c. ſhall be determined in the County where they 


lie; and no Preſentment, Indictment, er Order, ſhall be removed by Cer- 
tiorari out of the County, 


8 


Laws of England. x. ot 
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[Belts which, there ar are ſeveral other res ſoo err e 
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N | TRY \ * WN S 8 
black. Com. * a Alen dd + att Riplrfonat a? where no Poſſon 
294. is ! (as Actions for Debt, Detinue, Aſſault and Battery, falſe 

Impriſonment, Deceit, Trover and Converſion, Account, Fei] may be 

brought in any County, and laid in any Place „and the E Beftedüne C- 

not traverſe it, or be allowed to lay, that it was done in another Place 3 

except in the Caſe of an Officer, as a Conſtable, Sc. Who has a ſpecial 
local] Cauſe of Juſtification by Reaſon of his Office; by 2r . 1 c yo 

as above, or for taking Beaſts or Goods Damage-feaſant'; or when a 

Action is brought againſt any one, for doing any Thing by Virtoe of 

an Act of Parliament z or where Action is brought by a Leſſor againſt a 

L Leſſee for Rent, G. But if tranſitory Actions are laid in a different 

52 Salle. 668. County, from that in which the Cauſe of Action: did ariſe, d the Court 


he; upon Affidavit doth commonly alter the Venue, 3. e. order it to be laid 


in the proper County, unleſs the Plaintiff will undertake to give ſome 
[material] Evidence, arifing in that County, where he 85 laid his 
Action; however, in Writs of Debt, Account, &c. you ſhall not de- 
clare, that the Contract was made in any other County than is contained 


6 Rep. 45, in the' original Writ. {See 6 Ri. 2. ch. 20 though the Act is not put in 
. Uſe.] But obſerve, that when the Place is material, as when it is made 


Parcel of the Iſme, then the Fury cannot find the Point i in Iſſue in any 
other Place. In Actions tranſitory the * Day and Time is not traverſable, 


a =. a. if the Act be done before the bringing of the Writ. As if a Treſpaſs 


2 Inſt. 318. was done on the 4th of May, and the Plaintiff atledgeth'i it to be done 
3 Inſt, 230. on the '5th of May, or the 1ſt of May when no Treſpaſs. was done, 


yet if the Treſpaſs was done before the Action draughts; * is ſufficient. 


So it is in Indictments. 1 8 1A 


* 2 Inſt. 229. An Attorney has a Privilege to lay his Action in „ Middhſoxy Detail 
2 Vent. 47. of his Attendance at the Courts at 1 :fminftr. and ſo has a: Barriſter at 


| Law. 1 Wilſon, 1 59. {See of Privilege in the Catalogue of Writs, "poft.} 
»6 Rep. 46, Where the Contract and the Performance i is b beyond Sea, this Wants 


Hob. 11, 12. Trial in our Law; except in the Caſe of a Bond. [But this hath been 
* 1 Salk. 290. ſince held not to be Law; for that Matters tranſitory and perſonal, tho? 


OY" tranſacted abroad, may be tried here.] '[Sce of the Court of Chivalry; (or 


x Str, 614. Court Martial) and of the Court of OR" B. 4. "wn 1. e of the 
Cuts: in Cities, Se. cb. 2. wo}. SATA JN Ad 1b Y x 


4. Actions muſt be brought in the how, or- Do wilt be habe 
Statutes of Limitation. Limitation is a certain Tome brüten by "Sta 

2 tate, within which an Action muſt be brought. * 13 RING 
irg. Time of Limitation is two- fold, (ix. Yin! tin by tes e 
and to make Title to an Taberitante by Common Ho. en Title" to 

an Inheritance by Preſcription, B. 2. ch. 3. ante.. J 
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By Weſt. 1. or 3 Ed. 1. ch. 39. The Limitation of a Writ 7 Right 
was from _ Tome - of Ri 1. (he. from the firſt Day of bis Reign. For 
JO the; Time being indefinite, doth include the whole Time of his 8 
But this Time is altesed. For, ö AP 45, 
* 32 H. 8. ch. 2. The farmer Limitation of Time i ina Writ of Right : ht 94, Kc. 
is reduced to fixty Years next before the Teſte of the Writ. And ſo other 238. 
Actions are limited 10: fiftyg forty, or Thirty Jearss, as by that Act [and 8 
21 Ja. 1. abi 16, Pat large appeareth. 

This Act doth not ex tend to Services which by common Poſlibility f 4 Rep. 10, 
may not: happen or become due within fixty Vears; as to cover the Hall! 1 | 
of the Lord, Sc. nor to a Rent created by Deed, nor to a Rent reſerved OD 
upon any particular Eſtate, nor any Writ of Right of Advowion, Quare 
Inpedit, Aſſize of Darein Preſentment, or Jure Patronatus, | See 1 Mar. 

Se. 24:6. 5] but they ate left as they were before the Statute ; within 
which Time the Demandant or Plaintiff in a real Action muſt prove 
himſelf or ſome of his Anceſtors to be ſeiſed. For the Law doth fa- | 

vour a: long Poſſeſſion as an Argument of Right tho' no Decd can be 2 2.1nft. 18. 
ſhewa, rather than an ancient Deed without Voſſeſſion. 

Note, That tho' one hath been out of Poſſeſſion for ſixty Vears, yet 
if his Entry is not taken away, he may enter and bring his Action of 
his own Poſſeſſion. For the firſt Clauſe in the Act of 32 H. 8. doth 
not bar any Right; but ſays, that no Perſon ſnall ſue or maintain any 
Writ of Right, or make any Preſcription, Title or Claim for any Lands, 

Sc. of the Poſſeſſion of his Anceſtor or Predeceſſor, but only of the 
Seifin of his Anceſtors within fixty Years ; which does not take away 
any Action af bis own Poſſeſſion, Fe. 

By 31 El. ch. 3. Actions, Suits, - Bulis, Indickmenti, or Toformations ; 
upon penal Statutes, where the King bath only the Forfeiture, Hall be com- 
menced within two Mars. Where the King bath only a Part, and the In- 
former the relt, they fha'l be commenced within one Year, or or after that one 
Year by the King 725 Within the twa ye after that Year ended. [See 
18 El. eb. 1 | 
_ _ be underſtood, where a ; horter Time is not limited by 
| any other Statute. 
ld8ee 21 Ja. 1. ch. 2. By which condealed Lands ſhall not be re- 
covered by the Crown, unleſs it is proved that the Crown hath been 
anſwered” for the Profits, or that the ſame have been duly charged of 
Record, within _ Years before.} 

By 21 Ja. 1. ch. 16. (the Statute of moſt Uſe) Au Writs of Forme- 
don in Deſcender, Remainder, or Reverter, ſhall be ſued within twenty 
Years after Title accruing. Otherwiſe fuch Title ſhall for ever be barr'd. 

And all Perſons having any Right or Title of Entry into any Lands, 

Tenements, or Hereditaments, muſt enter within twenty Years after Title ac- 
erued. The Titles of any Infant, Feme Covert, Non Compos Mentis, one 
imprifon'd, or beyond Sea, are ſaved ; ſo as they commence their Suit within 
ten Nears after fuch Impediments removed. See the 4 Ann. ch. 16. infra.] 

Note, * That Copyhold Lands are within tele: Statutes of Limitation * Kitch. 170. 
of Entry within twenty Years. | 


Now for the Time of Limitation in a Perſonal Adios ere to 


5 the ſame Statute. - 


4h alt Aftions upon the Caſe (ather than oY Slander) Actions 17 As- 
count, . than wir concern Merchandize between Mez chant and _ 
7 B (C chant 


. & £ I = 


2 Was. 375+ 


193, 259. clare in any Action (eſpecially upon an Aſumphit or the like) upon a Quare 


$83. 


354 The King is not withia theſe 8 Ads of Linalation. nor Boole: 


Sund. 38. 2 An Action of Debt grounded on the 2 Ed. 6. For not ſetting out 
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” 
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b 1 Ventr. 89, chaut) (l This Exception ſeems to be now underſtood not to Stab te to 

* an Account ſtated, but only to an Account current] Actions of Treſpaſs 
2 Saund. 124, 

123. Quare Clauſum fregit, Debt upon Lending or Contracis without' Specialiy, 

i Lev. 28. or Arrearages of Rent, of Detinue, Trover, Replevin, Hall be commenced 

| within fix Years after the Cauſe of Action, and not after.” 

Note, That the Debt muſt be upon Lending or Contraft, ane) without 

Specialty; or elſe for Arrearages of Rent without Specialty. ; . 

A Debt confe ed within fix Years doth not avoid the 9 It muſt 

e 1 Id, Ray. be an expreſs Promiſe to give a new Cauſe of Action. [ 2. If it is 

421,741. not now generally underſtood, that an Acknowledgment of the Debt is 

ſufficient to avoid the Statute.) Delivery of the laſt ene 16 Tradeſmen 

continues the Aion, for what was before du. | 

All Attions of T reſpaſs, of Aſſault, Menace, Batthry,. Wauhding, uy 

pri fonment, ſhall be commenced within fou r Nears after ſuch Cauſe of Suit, 

and not after. 

All Actions of he Caſe for Words, foall be tende within two POR 

after the Words ſpoken, and not after; and in this Action the' Plaintiff 


ſhall recover no more Caf than ee if the Jury al: ſs he , 
under 40s. 


The Right of Infants, Feme coverte, Non Compos Mentis, Perſons i im- 
priſem d, or beyond Sea, 1s ſaved ; fo that they commence their Suit within 
the Time above limited, after their J. mpediments are remov'd, ; 

Provided, That if in any ſuch Actions Fudgment is given fot the Plaintiff 

and the ſame is reverſed by Error; or if a Verdi#t paſs for bim, and upon 
Motion in Arreſt of fudgment it is given againſt him; or if the Defendant 
is outlaw'd in the Suit, and does after reverſe the Outlawry ; in theſe Caſes 
the P aintiff, his Heirs, Executors or Adminiſtrators, may commence a new 
Alion within a Year after ſuch Reverſal, and not after. © 
\2Ventr, 152; Note, That it is ſaid to be the Courſe of the Common Riu to de: 


Clauſum fregit, as they do upon a Latitat in the King's Bench, But Qu. 
b 1 Ld, Ray, It a b Qyare Clauſum fregit, tho returned, is a ſufficient Commencement 
43” da, Of a Suit to avoid the Statute of Limitations.] If one ſues out an Ori- 
980. Kh ginal, or takes out a Latifat © in a perſonal Action within the Time li- 
< 2 [d. Ray. mited by Statute, and hath a Non'eft Inventus returned by the Sheriff, and 
1 enters his Writ upon the Roll, and files it, though he doth not declare "= 

gainſt the Party within the Time limited by the Statute, the Action ſhall 
4 Id. Ray. be ſaid to be brought in due Time. But a Writ ſued out, and not return- 


ed d, will not avoid the Statute of Eirnitations,") 3 "Truſts © are not ee the 
5 105 akute of Limitations *. + 


' 11 Rep. 74. ſiaſtical Perſons for their Lands belonging to their Churches; for then by 
Collufion they might evade the Statutes made to prohibit their Alienations. 


v0. 09: oy Tithes, or any Action growing by Virtue of a Statute, (being a Spe- 
cialty) is not within 21 Fa. 1. ch. 16. The like of Arlitrement, under 

the Hand and Seal of the Arbitrator, being a Specialty. 

See 10 & 11 V. z. cb. 14. Concerning Limitation of Writs + Bree 

under Fines, Recoveries, Judgments, &c. and 4. Ann. ch. 16. Concerning 

Claims and Entries to n a Fine, or what ſhall be a ſufficient Entry, 

or Claim within the Statute of Limitations of 21 Ja. I. ch. 16; and con- 

cerning Suits in the Admiralty for Seamens Wages to be proſecuted within 

fix Years. See alſo 12 & 13 V. 3. ch. 3. Whereby the Plaintiff ſtaid by 
Privilege of Parliament (hall not be barr'd by any Statute of Limitation. 


I e By 


Laws of England. 


By 4 Adin; ch. 160 7 any Perſon exaind ben there ſhall be Cauſe. * 
Aim for Seamens Wages, or of Treſpaſs, Detinue, Trover, Replevin, Ac- 
count, Caſe, Debt grounded on Contract or lending without Speci ally, or 
for Rent, or Aſſault, Menace, Battery, Wounding and Impfiſaument ſhall, 
at the Time of ſuch. Cauſe of Suit accrued; be beyond Sea, then the Perſon 
intitled to ſuch Suit may bring an Action after the Return , ſuch Perſon, 
ſo as he brings the ſame within ſuch Times after the Return, as, are re- 
ſpeftively limited by 21 Ja. 1. ch. 16, 

The former Statute of 21 Ja. 1. ſaved the Plaintif's Right ihe 
he was beyond Sea, but not where the Defendant was beyond Sea, _ 

It is to be wiſhed, that in“ Criminal Caſes at the Suit of the King, b 4 laſt. 185. 
there was a Limitation of Time for Proſecution; eſpecially in caſe of | 
Life and Death. [See 7 & 8 VV. 3. ch. 3. By which the Indictment | 
in High Treaſon or Miſpriſion of Treaſon, committed in England, or 
Wales, in ſome Caſes, is to be found within three Years after the Of- 
fence committed. And 1 Geo. I. ch. 5. Concerning Rioters, whereby 
Proſecution is to be within twelve Months.] In Offences er ag Trea- _ 
| ſon and Felony there are many Statutes: that limit the Time of Proſecu- 
tion to one or two Years, fix Months, Sc. A fhort Limitation of Time 
is always neceſſary, . an Offence is committed by bare Words. [See 
6 Ann. ch. 7. whereby Information upon Words ſpoken againſt the Pro- 
teſtant Succeſſion contrary to that Act, muſt be given upon Oath 
within three Days, and Proſecution be within. three Months after Infor- 
mation, and Conviction muſt be by the Oath of wo Witneſſes. ] 

He that will take Advantage of the Statute of Limitations muſt plead 
2 jt; or he cannot have the Benefit of it, although it appears upon the 2 La. Ray. 
Declatation that the Cauſe of Aetion accrued ſo many Nears ago. 3 


# „ - * 


1 0 
221 2 
1 ad Ld 
* 
| 
v | 0 
LT „0 HS, 


II. dA Writ (Breve, a Brevitats)-. in general i is the King's 8 Precept IN Of Writs. 


Writing under Seal, commanding Ave to be done, of giving Com- Torms of 
the Law, v. 


miſſion to have it done. > 
Writs are larger than A Some are l upon Ri ohts of 1 Inſt 53. b. 


Action. Some are in the Nature of Commiſſions, as Writs of Error, 289 a. 


Oyer and Terminer, Writs to elect Knights and Burgeſſes of the Far a 74 39, 
liament, for Surety of the good Behaviout or Peace, c. _ 7 Rep. 20. 


Some Writs are Mandatory and Extrajudicial, as Ne exeat Regno fne A Black, Come | 
Lien, Writs for calling one to be a Peer, to chooſe a Biſhop, to call 
one to be a Serjeant, Chief Juſtice, Cc. Some Writs are Patent, and 
3 | ſome Chſe. Patent (or open) ready to be ſhew'd, that the Sheriff, & . 
| might take Notice tnereof. n. as Writs directed into pete De- 

meſne, &c. 
Some Writs are directed to the Sheriffs. or  Coroners ; ind in Serie 
Caſes to the Party, as writs of Prohibition, Ne exeat Regis or to others, 
as to Judges Temporal or Eccleſiaſtical, Sc. T 


But now of Writs grounded upon. aun. 


: After the Wen is kx'd on for a Ames dans: or a Right detain'd, 
43 | ſuch a Writ muſt be taken out, as is ſuitable to the Action. For the 
Writ is different from the Action, though they are often confounded; 
for an Action is the Right of Suit. And the Writ is grounded there- 
upon, and is the Means to bring the Plaintiff to his Right. Such a 


Wet is the King's Precept in Wraing under Seal iſſuing out of his Courts, 
whereby 


9 

2 l TV" 
e A 
. 


556 An Inſtitute of the 


whereby any Thing is commanded to be done touching a Suit or Action 
commenced. But yet more particularly; a Writ is a Proceſs iſſuiag out 
of the Chancery, or other Court, commanding the Sheriff of the County, 
Se. to ſummon or attach a Perſon, to anſwer the ſuit of another. The 


= 


* 


12 ne- a Franchiſe. And he muſt ſend it to the Bailiff of the Franchiſe, * who 


ante. 


112 Law in particular Caſes) which iſſue out of the Court of Chancery in the 


I Inſt. 127. à. 


Þ 2 Inſt. 665. concern Life. [See 1 H. 5. ch. 5. Þ Of Additions in original Writs of 


Actions perſonal Appeals, Sc.] Judicial, which iſſue out of the Court 
where th 


—____ whenee they iſſue. 
c 1 Inft.73b Writs alſo accord 
2 Inſt. 40. 


e —Þ- -anrrer 3 1 3 
ulolt 161 Note, That the King's Writs are Ex Debito Juſtitiæ, and cannot be 


1 denied to the Subject; tho' ſome are Ex Gratia, as Writs of Protection, 

255 De Excommunicato Capzendo, Sc. And it ought to be remembered, that 
it is regularly true, that no Man ſhall be puniſhed for ſuing of Writs in 
the King's Courts, be it of Right or Wrong. RY 


Writs Original and Judicial, moſt neceſſary to be knows, . are theſe 
that are ſet down in alphabetical Order. But Fitaberbertis Natura Bre- 
vium muſt be read again and again, and upon all Occaſions conſulted. _ 


1 
7 > 
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iy "radi pY Cha, Hells: to e plaints in any 72 Ger Yaron 
beſides the County-Court, and is directed to the Sheriff to make a Re- 
cord of the Aaid Suit in Preſence of the Saitors of the ſaid Court, and to 
ceftify it into the King' 8 Court. 252 

f Account, lieth againſt Guardian in Socage, a Bailiff. ar Receiver, or 
| agaiaſt one a8 "Bailiff and. Receiver. [Sec 4 Ann, ch. 15. c 

8 Al Admittendum Clericum, is directed to the Biſhop, to admit a Clerk, 
aftc he has recovered his. Pikatation. | 

Ad Inpdrendum, is a Judicial Writ, commanding an knquiry to be 
made by a Jury, into any Thing touching a Cauſe depending im Court, 
for the Satisfaction of the Court, and Execution of Juſtice, I Sce Inquiry, 
infra.] a There need not to be twelve upon the Jury. [But Qs N. If the 
Practice is not to have twelve upon ſuch Writs. ] 

b Ad Quod Damnum, is a Wit of Inquiry, of what Damage it will be 
to the King or any o: her Perſons, to grant a Liberty, Fair, or Market, 
or to turn a Highway, Cc. [See 8&9 Iv. 3. ch. 16. or to grant 
Lands, or Licence to alien in Mortmain, GS. 

* Annutty, is a Writ which lieth for the Grantee, where one 1 1 
to another a yearly Rent for Life, or for Years, or in Fee, out of his 
Lands, or out of his Coffers, or to receive from his Perſon (and his 
Heirs if named) yearly at a certain Day, when it is behind at the Day 
of Payment, 

 Aſfize of d Darrein Pieftntment (i. e. Ultime Preſentationis) lies where 
one or his Anceſtors! have preſented a Clerk to the laſt Avoidance of a 
Church, anda Stranger, upon the Death, Reſignation, &c. of the Clerk, 
preſents a Clerk to the ſame Church, in Diſtarbance of him that bath - 
Right. See Narr Impedit fra, and for the Meaning of an Affe, 
Lit. 234. 

22 of e Juris Utrum, lieth for a Parſon againſt a Layman, or for 
a Layinan againſt a Parſon, or for one Parſon againſt another, for Lands 


or Tenements, whether they be Lay-Fee or Free-Alms, or Free-Alms 


of this Church or another, [See Weſt. 2. ch. 24. 14 Bd. 3. Sc. 1. 
POS + Fae» 
8 Ale of Mortdancaſter (4/fſe Mortis e ee lieth where one's 
: immediate Anceſtor dies ſeiſed of Lands, and a Stranger abates, Gc. 

Aſize of: Novel Diſſeifin, is a Real Writ for a Freeholder againſt his 
Diſſeiſor, whether of Land, Rent, GS. 

b Attachment, is to take one by hls Body, Ge. to bring him to an- 
ſwet, Sc. Allo it iſſues for Contempt of the Court, or upon Afi lavit 
for not obeying a Rule or Order, &c. and the Perſon ſo attached may be 
examined upon Oath on Totercogatories. And if he is acquitted lor 
has cleared his Contempt] be thall be diſcharged upon Motion to the 
Court. But if he appears to be Guilty, he ſhall be fined for his Con- 
tempt. In inferior Courts there may go an Attachment againſt « one's 
Goods, to make him appear in a perſonal Action. There is alſo a To- 
reign Attachment, which is an Attachment of the Goods of Foreigners 
within a Läberty, or City; at the Sait of any within the Liberty, t to whom 
a Foreigner oweth Money, Go. 

Further, There is a Writ of Attachment of Privilege i the Suit of a 
Clerk or Attorney of the Court, which is in the Nature of a Capias, to 
wm Cc * bring 


e F. N. B 19, 
8 

FTerris of he 
Law, v. Ac- 
cedas ad Cu- 
pat 

f F, N. B. 
116 
c F. N. B43. 


a Finch 484. 


F. N. 


1. 


e F. N. B. 
7} 
Finch 161. 
See p. 192. 
ante. 


F. N. B. 
31, 37. 

2 Init. 35653 
1 5 


e E, N. B. 
48. 49, 195. 


1 Inſt. 159. a. 
2 Toft, 407. 


F N. B. 
195, &C. 
Inſt. 159.4, 
Finch 290. 

s F. N B. 
177. 

8 Rep 45, &c. 
* $5. of 
the Law, v. 
Attachment. 
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bring a Defendant into Court. It will hold the Defendant to bail fi 
the ſame Caſes where a Capias will.] 


—_ 


1 Ne B. i Atltaint, lieth againſt a Jury of twelve Men aſter Judgment, who "7.08 
Me. herd falſe Verdict in any. Court of Record, that the Judgment may be 
Finch 484, 8 * 
455. reverſed. [See West. 1. ch. 175 34 Ed. 3. cb. 7. 9 Ni. 2. cb. 3. 32 
H. 8. ch. 3.] The Plaintiff in the Attaiut can give no more Evidence 


than was given at firſt. But the Defendant in n of the firſt 
Verdict may. 


k F. N. B. E Audita Querela, is for a Petlen Who 18 like to be in W or 
102. is actually in Execution, upon a Statute, Recognizance, or Judgment, to 
Finch 488 1 P 5 

489. w ſet afide the Execution, by ſuggeſting. ſome juſt Cauſe ſince the Judg- 


1 Inſt. 290. b. ment, to diſcharge bimſelf of the Execution; as Arbitrement, Releaſe, 
1 = Sc. This Writ ſhall iſſue out of Chancery directed to the:Juſtices of the 
14. 3 King's Bench or Common Pleas, willing them to grant Summons to the 

Creditor, to appear before them to anſwer the Complaint at, A Certain Dy. 


2 3 Toft, 235. a It lies not againſt the King. 
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b Reg. 307.b. b b Bonofiio Prims , Ecclftafic Habetida, is a Writ directed PR the 


King, to beſtow the Benefice that ſhall firſt fall in the ad 8 Gift, ee 
or under ſuch, a Value, upon a particular Perſon. 


— 
4 
C * 
* g . 
J LY 


Capias ad Reſpindenduwi; is ; the next Writ to the Original i in an Action 
of Debt, &c: and is a Proceſs to impriſon the Defendant.” (See 19 H. 7. 

55 ch. 9. 23 H 8. ch. f 1 
c 1 Inſt. 289. a. Capias ad Satisfaciendum, is a Judicial Writ for Execution after Judg- 


2 Inſt, 394 ment, to take the Body of a Man, and.to impriſon him, till Satisfaction 
2 þ 9 1 made. It lay not at Common Law. But it is given in many Cn" 
Finch 476. by Statutes. [See 1 Ja. I. ch. 13. 21 Fa. 1. cb. ae: 

* Capias Utlagatum, is an Execution for arreſting a Perſon outlawe'd, 


1 Roll, Abr. 
4 Finch 476. when he refuſes to appear upon the Exigent. [See Exigent.] 


There is alſo : a TOW. Capias Utldgatum N his Body, Lands; and 8 


Goods. 


Finch 476. 5 Capias pro Fine, is when a Fibe is impoſed. for an Offence, and is | 


payable to the King. [See 5 G6 NM. & M. cb. 124 


TS Capias in M. 0 See Ni. thernam, infra.] en tes 
F. N. 3. Ff Certiorari, is a Writ directed to an inferior Court af: Mart to re- 
+ a 3 move, and certify the Record of a Cauſe into the Court of Chancery, 


Terms of the King's Bench, or Common Pleas, or to remove Indictments, or Orders, 


ma MA Juſtices of Peace into the Court of King's Bench. 
on. 144. No Record ſhall be- removed into the Common Pleas,. r Indictment taken | 


Law, v. Cer- or Convictions by 


&. in the Country to the King's Bench immediately by a Certiorari [Re]; 


Jo ons. but firſt it muſt be certified into Chancery by a Surmile, and from thence 
p- — gc. ſent by Mittimus into the Common Pleas or King's Bench, as the Caſe 


1 Id. Ray. is. [This hath been otherwiſe determined, * and that a Record of an 
215,469,580. inferior Court may be removed into the King's Bench or Common 


1 . fas ian iately by Certiorari, as well as by Certiorari and Mitti mus.] 


2 Burro. Ta- [See 1 & 2 Ph, & M. ch. 13. 21 Ja. 1. cb. 8 & 23. 12 Car. 2. cb. 
ble, tit, Certi- 23. 22 Car. 2, ch. 12. 3 W. & M. ch. 10 & 12, 4& 5 M. & M. 


orari, 


cb. 23. * cb. 11. 78 8 M. 3. eb. 40 3 & g I. 3. 
ch 33. 
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CHAP. 4. Laws of England. 
ch. 33. 1 Ann. St. 1. ch. is. 5 Ann. cb. 14. 5 Geo. 1. ch. 15. 5 
Geo. 2. (b. 19.] 

' Cautione Admittenda, is a Writ that lieth to a Biſhop (when one F. N. B. 63. 
taken by Force of the Writ de Excomniunicato Capiendo, offereth ſuffi- 2 Inſt. 18g, 
cient Pledges or Caution to obey and ſubmit to the Ecceſiaſtical Laws 523. 
for the future) to admit the Caution and to deliver him. It may be di- 
rected to the Ordinary himſelf, to command him to be delivered, which 
the Ordinary may do by. Word. [See Excommunicato Capiendo and De- 
liberando, infra.] 

a Clerico Capto per Serum Miitnirii &c. is for the D- -livery of a2 Inft 4. 
aà Clerk out of Priſon, who is impriſon“ d upon a eee ee Ge. 

[See 13 Ed. . St. 

b Clerici' non Eliganthr i in Officiuni, Se. For a Clerk riot 10 be choſen; P. N. g 

an Officer for his Lands; as Bailiff, Beadle, or in any ſuch like Office. 75. 


And this Writ reciteth, that oy the Common Law they cught not to be z 33 
choſen. 


© Conge d Elire (Leave to ele) is the King's Licence to a Dean 1 e F. N. B. 
Chapter in the Time of Vacation, to proceed to an Election of a Biſhop. 70. 
[See 25 H. 8. ch. 20 

Conſpiracy, is where two Perſons at leaſt maliciouſly conſpire to in- 4F.N.B. 
dict any Perſon falſely of Felony, Treſpaſs, Fr. Quære of Treſpaſs?] ba. 


and the Perſon is acquitted. Here the Perſon, indicted, after Acquittal bes. w_ 
ſhall have a Writ of Conſpiracy, 


ante, 
* Conſultation; is to return a Cauſe, removed bs Prohibition, to the © F. N. B. 50. 


Eccleſiaſtical Court, when the Judges find, that that Court hath Juriſ- 
diction, or that the Sugeeſtion is falſe, or not proved. It is in the Na- 


ture of a Procedendo. | See 24 Ed. Tur 5⁰ Ed. 3. ch. 4. and of a Pro- 
cedendo and Probibition, infra.) 


* Coronatore Bligendo, is directed to the Sheriff out of Mey, to call F F. N. B. 
together the Freeholders of the County, to chooſe a new Coroner, and to 163. 


certify the ſame into Chancery, There is alſo a Writ De Coronatare Exo- 
nerando to diſcharge him. 
Corpus cum Cauſe, iſſues out ve the Chancery, where a Man liek in F. N. B. 

Execution upon a Judgment for Debt, to remove the Body and the Re- 251. 

cord into the King's Bench, &c. there to lie until the Judgment is ſa- 
tisfied. If this Writ is any thing more than a Habeas Corpus cum 
| Cauſd, to remove à Cauſe ftom an inferior Court: For this Deſcription of 

the Writ ſeems to be a Miſtake, occaſioned by blending the Writ itſelf 

and the Conſequences of it, when returned, according to 2 H. 5. cb. 2. 


which AR, reciting that Debtors i in Execution often procured Writs of 


Certiorari and Corpus cum Cauſd out of the Chancery to bring up their 


Bodies, with the Cauſe of their Impriſonment, who were then let to Bail, 
enacts, that if it be returned upon any ſuch Writ, that the Priſoner is 


condemned by patent, he ſhall be Tempe, and not let to m—_ 
[See 2 H. iN b. 2. 21 Ja. 1. 5. 2: 
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8 Courts of Record into any of the Core of Law at N. anne. 1 


8 he Law, v. 

See Habeas Corpus, infra] po 
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D. 9 IS i 8 # 7 ; 
Darrein Preſentment. [See Aſſize of &c. 10 Gt 2a 10D 1a] 
F. N. B. Debt. [See Aclion of Debr, ſupra.] eee ee +. A096 
119. 1 | I 
F. N. B gs, Deceit. See Action of the Caſe, ſupra. 1 4 21 
= F, N. B. m Decies Tantum, lieth againſt a Juror, who ka Magey: of uber 
171. Party, to give his Verdict. And it lies againſt all the Jorors, though 


they ſeverally take Money, as ſome more ſome leſs. It is calbd Decies 


Tantum, becauſe the Recovery is for ten Times ſo woch, dd Was taken, 
[See 38 Ed. 3. K. I. ch. 1. I 


2F.N.B, Dedimus Poteſlatem, is a Writ to en private Fibns? to 45 


146, 147, 70. ſome Act in the Place of a Judge, as to take a Perſon's Anſwer to a Bill 


in Chancery, to examine Witneſſes, Sc. to take a Fine, take a Recovery, 
Ee. See 15 Ed. 2. 10 n TELE! 1 . 


p N. . 7 See Action of Detinue, ſupra.] 
mn” Di/iringas, is directed to the Sheriff, Ge. commanding bim to diſtrain 


one for a Debt to the King; or for his Appearance at a Day, (or at the 
Suit of a private Perſon, where the Defendant is privileged, or is a Cor- 
poration aggregate, in order to compel an Appearance} Diſtringas 


Furatores, is a Writ diredted to the Sheriff, commanding him to 


diſtrain upon the Jury, and to return T/ues, (Profits of their Lands 

and Tenements) to appear; which cannot be ſaved upon Non-Appear- 
| ance, but on reaſonable Cauſe proved by Oath, Nane 4 * 5# ok 51 M. 

ch. 2 

„ [See Rig be * Dower, infra.) I HALTS en 36] 

Duces Tecum, ſues out of Chancery, commanding one to appear a ata 
Day in that Court, and to bring with him ſome. Wiitiog Ec. that is 

wanted, to be chere inſpected. : 


There is alſo a Duces tecum licet ie dives? to the! She- 
riff, upon a Return that he cannot bring his Feiſomer et W 


until his whole Debt or Damages are ſatisfied. This muſt be done by 
an Inqueſt or J ury of twelve Men, ſummoned by the Sheriff, upon ſuch 
Land as the Defendant had at the. Time of the Judgment. But this Writ 


ought to be ſued within a Year and A' Day Her the Judgment; 4 ec 


. e e e e No 2100 con 


| F. N. B. Error is to — a falſe jadgment, given 10 b any Gourt Nau 


20, 22, 24. Where the Court hath Power to hold Plea of Ang Sum 4 in Debt * 


F 43 479 - paſs above 40 . 
T. N. B. f Ffſendi Quietum de E elonio, is to Officers, not to grieve le that 
226. ought to * quit of the Payment of Toll in Fairs and Markets according 


to their Privilege, either by Charter or Preſcription. 
2 : ExComes 


of Death. "ot A 
* 157 . 5 N 1 850 IJ an de N 13 

| et een 95 1 ODE; 
© F.N.B.220. c e Ejeelions PFirme. hs Adi: hoy, 3 Ray $58 
1 * EElegit, is a Writ judicial, given by Statute, directed as "= Sheriff | 
1 Lak 289. b. where one hath gotten Judgment for Debt or Damages, or upon # Re-, 
« cognizance, in any Court, commanding him to deliver to the Perſon 
2 n 


recovering all the Goods (Beaſts of the Plough. excepted). of dhe 
3 Rep. 11, Debtor, and half the Lands, Sc. if the Goods are not ſufficient; upon 
12, 15. which the Creditor ſhall hold the Moiety of the Land belonging to him, 
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CHAP. 4. 


Laut of England. : 861 


* 


x cas Capicndo, is directed to the Sheriff upon Certificate of : 4 N. B. 62, 
the Biſhop, &c. unde: his Seal into the Chancery, to apprehend a Per- 
ſon denounced. excommunicated forty Days, for Contumacy or Con- 
tempt of the Eccleſiaſtical Laws; and to commit him to Priſon without 
Bail, until he ſubmits. This Writ muſt be returnable in the King's 
Bench ®. The Certificate is good tho' it comes from a Biſhop elect be- , 
fore Conſecration. For the Confirmation gives him Fiſdicdion. [ See 
5 El. cb. 23] 
i Excommunicato at rad. is dprechel to the Sheriff, to deliver an ip, N. B. 63, 
ex communicate Perſon upon his Submiſſion to the Church, upon Certi- &c. 
ficate of the Biſhop into the Chancery, that the Church is (atisfied, and * AR EN 
that he hath abſolved him. 
If the Biſhop will not accept of his Caution, or Pledges to ſubmit 
upon the King's Writ De Cautione Admicrends, or will not command 
the Sheriff to deliver him, or if the Excommunication is for a Matter, 
that is not of Eccleſiaſtical Cognizance, this Writ ſhall be directed to the 
Sheriff, to deliver him. And if an Excommunicate Party offers to per- 
form a Sentence, and the Biſhop refuſes to accept it, and to abſolve him, 
the Party ſhall have a Writ to the Biſhop, requiring bim to abſolve him. 
See Cautione admittenda ſupra. 1 
a Excommunicato Recipiendo, is to remand a Perſon . to 7 Orig. 
Priſon, who hath been illegally Waere from thence, before he has © . * 1 6 
ſubmitted to the Church. N 
b Executione Fudicii, is directed to a Judge of an inferior Court of bk. N. B. 20. 
Record, or not of Record, to do Execution upon the Judgment, or to 
return ſome reaſonable Cauſe wherefore he delays the Execution. | See 
of Execution infra.] 
Exigent, lieth where the Defendant in an Action perſonal cannot be 
found. It is directed to the Sheriff, to proclaim and call the Defendant 
five County-Days one after another, exacting and requiring him to appear 
upon Pain of Outlawry, or to be out of the Protection of the King and his 
Laws. The Judgment of Outlawry is to be pronounced by the Coro- 
ner, on the fifth County-day. [See 31 El. ch. 3.] 
© Extent is directed to the Sheriff, to ſeize and value aud and Goods, <F.N.B. 137.4 
to the utmoſt Extent, if one that is bound to the King by Specialty, or * Rep, 67. 
to others by Statute, Recognizance, &c, hath forfeited it; ſo that by 
the yearly Rent the Creditor may be paid his Debt. Upon this the 
Creditor may ſue a Writ to the Sheriff out of the Chancery, to deliver 
him the Lands and Goods.to the Value of the Debt ; which is called 
a Liberate. youu Extents by Elegit, Statute-Merchant or Staple, Se. 


Sec Weſt. 2. cb. 18. Stat. de Acton-Burnel de Mercatorit "us, or 11 Ed. 15 
23 H. 8. ch. 6. eee 5 | 


2 Res. 6g, 
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| 4 Falſe Impriſuument, is brought for impriſoning one without Cauſe, or ar. NB. 
for unlawfully detaiping him without legal Proceſs. | „ . K. 


A e Falſe Judgment, is to correct a Judgment, given in a Court not of p N. B. 
* Record. _— 

3 ' Fiert Facias, is ed to the Sheriff, where one hath recovered in PN. B. 
an Action Debt or Damages in the King's Court, to command him to 145. h. 
levy the Debt or Damages of the Goods and Chattels of the Perſon ind. 290. b. 
againſt whom the Recovery was had. It may be brought at any Time 


7 D within 
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within a Year and a Day after Judgment. [Se Weſt. 2. cb. 18. * 
FJFiacias and Execution, infra.] 
F. N. B. g Porcible Entry, lies where one is ſeifed of a Freehold, and 1s there. 
of diſſeiſed, or put out of his Lands or Tenements, with Fe orce; or if he 
is difſciſed peaceably, and afterwards the Deſſeiſor doth keep and detain 
the ſame with Force. See 8 H. 6. ch. 9.] 
F. N. B. Pr medon (De Forma Donationis, becauſe the Writ doth comprehend 
211, Kc. 217. the Form of the Gift) is of three Sorts, (viz.) Formeden in the Deſcender, 
219, he. 6. Remainder and Reverter, Formedon in Deſcender is for the Iſſue in Tail, 
393. b. Which claim by Deſcent per Formam Don, It is the higheſt Writ that a 
Tenant in Tail can have, [See Ve. 2. ch. 1.] A Formedon in Remainder, 
is for him in Remainder, his Heirs and Aſſigns, after the Determination 
of the Eſtate- tail. Fu medin in Reverter lieth for him in the Reverſion, 
or his Heirs or 1 1 after the Eſtate in Tail is ſpent. 


H. 
F N. B. © Habeas Corpus, lies where one is nete of a Treſ paſs before Juſtices, 
250.H. of the Peace, or in a Court of any Franchiſe, and is impriſoned for the 


63585 *> 5% ſame, and hath offered ſufficient Bail, and it is rcfuſed where bailable; 
ee be | 
Terms of the [or it lies Þ where a Perſon is impriſoned | in any Gaol or other Place, to | 
ne Ha- bring him up either to the Court of Chancery, or other the King's ſu- 
ds hu, perior Courts, or before a Judge, in order to his being bailed, diſcharged, 
ante. Or remanded, as the Caſe may be, and in many other Caſes to bring up 
the Body of any Priſoner into any of thoſe Courts, in order to do or re- 
ceive what to Juſtice appertains, or to anſwer the Purpoſes of Juſtice, 
as to give his Teilimony as a Witneſs (which is called a Habeas Corpus 
ad Teltificandum) or the like] or where a Debtor is arreſted in an inferior 
Court and in Priſon, this Writ, which in ſuch Caſe is uſually called a 
Habeas Corpus cum cauſa, may remove his Body and the Cauſe from the 
inferior Court, to be tried at Common Law in a & OUperior Court. [See 
5 43 El. ch. 5. 21 Fa. 1. ch. 23. 31 Car. 2. ch. 2 
Terms of Habeas Corpora, is to bring in a Jury, or ſo many of them as refuſe 
the Law, to come upon the Venire facias, for the Trial of a Cauſe at Iſſue. 
3 167. Habere Facias Seiſinam, is directed to the Sheriff, to give Seiſin in 
Terms ofthe Land of Freehold recovered in the King's Courts. 


Fs Fw Habere Facias Palſaſionem, is directed to the Sheriff to give Poſſeſſion 
Finch 41e. f a ee for Veats, recovered in the King's Courts, as in Ejectment. | 
F. N. 55. Homme Replegiandb, is to bail one out of Priſon, except in Caſes of 
66, 6. Treaſon, Murder, Outlawry, d Pr Ge. [See We Od. I, ch. 


2 Inſt. 185, 1 5. and the Petition of Right, 3 Car. 1 0-4 4 
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Re. 
See of Bail, | | | 

ch. 5. poſt, RT; 1. 5 
N We. 7 Tagtirends vel Examinando, is directed to the Sheriff, requiring 

232, 233. him to call before him the Party repreſented to be. an Idiot, and to ex- 


amine him, and alſo to inquire by a Jury, whether he is of ſufficient 
Underſtanding to manage his own Lands, and to certify the ſame into 
Chancery. But he may be afterwards examined before the Lord Chan- 
cellor ; and if it doth not appear that he is an Idiot, the Inquiſition of 
rhe Sheriff may be ſet aſide. 
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County, as appears by the Return of the Sheriff of Middleſex: ; 
fore this writ is diredted to the Sheriff of that County,. to apprehend him Str. 550. 


s * x * 
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CA 4 _ Laws of England. 


| Flnſtead of this Write a Commiſſion is now iſſued Ra: the Great * See Harri- 


Seal, directed to certain Commiſlioners, who direct their F recope to the 2 — 
Sheriff to ſummon a fury, GE 


vol. 2. 
h Indicavit, lieth for the Patron of the Deßendant. where one Parſon b F. N. B. 


ſueth another Parſon in the Spiritual Court for Tithes, which amount to {#45 151 
a fourth Part of the Advowſon of the Tithes. It is a Writ of Prohi- 452. 
bition, directed to the Eccleſiaſtical Judge not to proceed. For in this 


1 Inſt, 243. a. 
Caſe the Cauſe belongs to the temporal Courts, becauſe the Patron of ; 2 Inſt, 364; 


65. 
the Clerk Defendant ſhall loſe the Benefit of his Advowſon, lofing the 5 


Profits of the Church, if the Clerk of the Plaintiff ſhall recover. 

The Tndicavit then is always between four Perſons (viz.) two Pa- 
trons, and two Clerks. One claimeth to hold of the Advowſon of one 
Patron, the other of the other Patron. This Writ is ſet at a fourth 


Part by Articuli Cleri, or 9 Ed. 2. cb. 2, whereas it might have iſſued for 


any Value before the Statute. And ſo it is now in the Caſe of the 
King. 


| [Inquiry is a Writ iſſuing out of the King's Courts of Record, directed 


to the Sheriff, for ſummoning a Jury, to inquire what Damages the 
Plaintiff hath ſuſtained, who hath obtained an interlocutory Judgment 


in any of the ſaid Courts.] 
Ii unction, generally iſſues out of Chancery, or the Exchequer, to ſtay a wen; 

Proceedings in the temporal Courts, and ſometimes in the Spiritual Symb. 2 pt. 

Courts, upon Suggeſtion, that if the Rigour of the Law takes Place; it T. Proceed- 


Chan- 
is againſt Equity and Conſcience. Sometimes it is Eramied in Chancery, * 2 . 8 
or the Exchequer, to quiet a Poſſeſſioon. 


Juris Utrum, [See of Affze of Juris Utrum, ſupra.) 

Fuſticies, is directed to the Sheriff, to do Juſtice in a Cauſe above b F. N. B. 
405. in the County-Court, of which he hath not Cognizance by his So 5 120 
ordinary Power; the Court above having ſuch Confidence in the Sheriff, , Int. 


312. 
that no Return is required of this Writ. It 1 is in the Nature of a Com- Terms of the 
miſſion to the Sheriff, | Law, v. Ju- 


ſticies. 


1 


Latitat, is to call one into the King's Bench, to anfwer in a perſonal e Terms of 
Adion. It hath its Name from a Su ppoſition, that one cannot be found rhe Law, v. 


in the County of Middleſex, but that he hides himſelf in ſome other ry 
There- 882. 


there. 
d Levari facias, © 18 directed to the Sheriff for levying or collecting of , d F. N. f. 


8 
a Sum of Money upon the Rents, Corn, and other preſent Profit of the 266. 
Land, and the Goods and Chattels of him that hath forfeited a Recogni- Finch 471. 


zance. This Writ is given by the Common Law before the Statute of 

Meſt. 2. cb. 18. which gave the Elegit. The Fieri facias is to levy Ex- 

ecution of the Goods and Chattels only. [See of Execution, infra.] 
Liberate, is directed to the Gaoler for the Delivery of a Priſoner, e Terms of 

that hath put in Bail for his Appearance. It alſo iſſues out of Chan- Liberte " 

cery to the Sheriff, for the Delivery of Lands and Goods taken upon e 

Forfeiture of a Recognizance. [ee Extent. And it lies hkewiſe for 4 Inft. 116 

the Payment of a Yearly Penſion or Sum of Money, granted under the 

Great Seal, being directed out of Chancery, to the Lord Treaſurer, 

0 hamberlains, Barons of the Exchequer, or Clerk of the Hamper, &c. 


Libertatibus 
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7 Inſtitute o of the Book IV. 


F. N. B. 229. 


2 Inſt, 281, 


ob + Inſt. 40. 


I Lev. 23. 


2 Lev. 14, 
18, 19. 
1 Str. 540. 


a Sextath, Se. And <p in many other Caſes to compel Judges of in- 
ferior Courts, and miniſterial Officers, and other Perſons, to exerciſe their 
proper legal Juriſdictions, or to admit or reſtore Parties to the Enjoyment 


bF. N. B. 255. 


Terms of the 
Law, v. Me- 


liusInquirend. 
8 Rep. 108, 


692. 
e Finch 445. 
d F. N. B. 2 2. G. 


e 2 Inſt, 52, 


591, 75 


8 Libertatilus Alben, is a Writ that nes to a Goort, . 
ing them to allow a Liberty, upon Claim and Plea of the Grant of it. 


M. 


a Mandamns, iſſues out of the Court of King's Bench to the Head of 
a College {See 1 Geo. 1. St. 2. cb. 13. ] or other Corporation, requiring 
ria to admit or reſtore ſome Perſon p64 their Society, into an Office, 
Se. alſo to a Biſhop or Archdeacon, to ſwear a Churchwarden, an Execu- 
tor, or Adminiſtrator ; to a Rector, Vicar, or Churchwarden, to reſtore 


of their legal Rights.] [See 9 An. cb. 20, To render the Proceedings 
upon Writs of Mandamus more effectual.] 


b Mclius Inquirendum, is a Writ that lieth for a ſecond Inquiry where 


the firſt finding is detective. or partial. 

© Mittimus, is for removing and transferring of Records from one 
Court to another ; and ſometimes by Certiorari into Chancery, and from 
thence by a Mittimus into another Court. * But the Lord Chancellor 
may deliver ſuch Record with his own Hands, if he pleaſes, 

A Mittimus is allo uſed for a FOO to a Ader, to receive and keep 
ſafe an Offender ſent to Priſon, 

 f Monſtraverunt, lies for Tenants in ancient Bene wha hold by 


FP. N. B. 14. free Charter, not by Copy, Sc. when they are Gifirained- to do unto 


4 Inſt. 2 269. 


F. N. B. 37. 


Finch 458. 
6Rep 61, 62. 


vp. N. B. 55. 


3 Iaſt. 178, 
Ke. | 


iz Wms. 312, 


K 1 Was, 


their Lords other Services and Cuſtoms than they, or their Anceſtors, 
uſed to do. It is directed to the Lord, or to the Sheriff, to charge the 


Lord, that he do not diſtrain them for ſuch unuſual Services, Sc. It 


lies alſo when the T enants are diſtrained for the Payment of Toll, Sc. 
contrary to their berg. 


N. 


depending, when either Party fears, that the Biſhop will admit the 
other's Clerk. It ought to be brought within fix Calendar Months 
om the Avoidance, otherwiſe the Biſhop may preſent by Lapſe. 


e Exeat Regnum (or Regno) is to inhibit one from going into 
Pa Parts without the King's Licence. It may be directed to the 


Sheriff, to make the Party find Surety, that he will not depart, or elſe 
to commit him to Priſon ; or it may be directed to the Party himſelf, 
and if he goes he may be fined. 


This Writ ſeems to be now no otherwiſe i in Uſe 5 for the Benefit of-- 


private Perſons, to prevent one, on whom they have a Demand merely 
equitable, flying from Juſtice ; and for that Purpoſe it iſſues out of Chan- 
cery upon the Application of a Plaintiff, (who has filed his Bill there for 
any ſuch Demand) and Affidavit of the Demand, and of the Defendant's 


#53, Deſign to leave the * Kingdom, on which the- Defendant mult either 


find Surety in the Sum ordered by the Court to be indorſed on the 
Writ, according to the Nature and Amount of the Demand, or to. be 
committed to Priſon. ] 


© Ne Admittas, is to be directed to the Biſhop, for the Plaintiff or 
Defendant, where a Quare Impedit or Aſize of Darrein Preſentment is 
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Car. 4. | Laws if England. „ 


N T/ 5 See of the Court of Aſſzes, cb. 1. ante. ] 
Non Omittas Propter Aliquam Libertatem, is ditected to the She- ar N 50 
riff. (where the Bailiff of a Liberty refuſes or neglects to ſerve a Writ) to + 5 
enter into the Franchiſe, and execute the King's'Proceſs himſelf, or by . 45% 
his Officer. Before this Writ is granted, the Sheriff muſt return, that eng 201 
he hath ſent to the Bailiff, and that he hath not ſerved the Writ. But for 


Diſpatch the uſual practice is to ſend a Non Omittas with a Capias or 
Latitat, [or without]. 


b Non Ponendis in Aſiſis & Juratis, is granted for the Freeing ſome p. N. B. 165 
Perſons; from being put upon Juries. It is founded upon Weſt, 2. ch. 38. 2 Inſt. 127, 
Artic. ſuper Chartas, ch. 9. But ſee 4 & 5 W. & M. ch. 24. whereby Oath 447 448. 
is directed to be made, that the Sung: Moi is true, before this Writ iflues, 


and ſee Marl. or 52 H. 3. ch. 14. as alſo 2 Iaſt. 130. Where one that 


hath a Charter of Exemption, may ſue the Sheriff 25 + roms: þ him. 
Novel Dilſeiſin, [See A Ze of Novel GEE th in, Para 


Oyer and Terminer, [See of the Court of Aſizes, ch. 1. ante.] 
Þ p. | 1 


: Portitione Facienda is to ſet out 101 aſſign to every one a diſtin F. N. B. 61; 


Patt by Metes and Bounds, where two or more Perſons hold Lands or oh 


1 Inſt. 16c. b. 
Tenements, as. Joint-tenants, Tenants in Common, or Coparceners, and & 


166, a, & b. f 
one or more of them refuſe to join in Partition. See 31 H. 8. cb. 1. 167.8. 169. . 
32 H H. 8. cb. 32. 8 S 9x. I; ch. 31 1 Fo dome” 5 2 


PHPone, is a Writ whereby a Cauſe depending in the County Court, or 4 p. N. B. 69. 
other inferior Court is removed into the Common Pleas, and ſometimes Finch. 444. 


into the King's Bench, as when a Replevin is depending by Writ out of * 1% 339. 
Chancery, the Plaintiff or Defendant may remove'the Plea by Pone. 
The Plaintiff without Cauſe, and the Defendant with Cauſe. 


A Writ- willing the Sheriff (on the Plaintiff's putting in Sureties to 


proſecute, being a Thing merely ſuppoſed) to ſummon the Defendant to 
appear, and to anſwer the Plaintiff's Suit, is alſo called a Pone, from the 


Words in the Writ, (772. ) Si A. Jecerit te ſecurun, &c. Pone B. Sc. [oe T 


ſupra : ; Si 


* Ponendum Sigillum Ad Exceptionem, i is to require a Judge to put bis e F. N. B. 
Seal to Exceptions, made in Writing by the Plaintiff or Defendant againſt 21 N. 
the Evidence, Challenge to a Juror, Verdict, or other * before e 
the ſaid Judge. [See We}. 2. or 13 Ed. 1. cb. 31 < pete * 
Præmunire. [See B. 3. ch. 3. ante. 
Privilege, lies for an Officer of the Courts at Weftminfer, thet Is ſued ' Int. 551. 
in any other Court than where he attends, to remove. the Cauſe to his Hob. 8 
own Court. An Attorney, Sc. being Executor or Adminiſtrator, ſhall Mg? 
not ſue or be ſued as a 7 Perſon. [See 18 Ed. 3. St. 5.] 
* Procedendo, is to ſend down a Cauſe (called from an inferior Court : $ Rep, 63. 


to a ſuperior Court, as the Chancery, King's Bench, &c. by Writ of 3 lat. 269. 


Privilege, Certiorari, Habeas Corpus, Sc.) direting the Judge of the «« — 
inferior Court to proceed upon it ; it not appeating to the higher Court, 
that the Suggeſtion is ſufficiently proves. [See 21 Ja. 1. ch. 23.] This 
is a Procedendo in Loqueld. 
But there is a Procedendo ad judirium, where the Judges of any Court 


delay the Party, Plaintiff or Defendant, and will not give Judgment for 
him, when they ought to do it. 


8 e "Protedition 2 


566 | An Inſtitute of the Book W. 
1 F. N. B. 399 a Prohibition, ilſues out of the Chancery, King” 8 Bench, or conimon 
4 2 — 50. Pleas, to forbid a judge, Sc. in the Spiritual Court, Admiralty, Court 
1 | 5 Rep. 73. of Chivalry, &t..to proceed in a Cauſe, that belongs to the Common 


2 Inſt. 229, Paw Courts, or that belongs not to their JuriſdiQtion, though the Courts 


R at Law can give no Remedy; or it may forbid a oy, 1 e of any Tem- 
451. © poral Court, to proceed in a Cauſe depending before him, upon Sug- 


2. 547. The King's Courts that may award Prohibitions, being informed 


by Plaintif or Defendant, or by any Stranger, that any Court Tempo- 
ral or Eccleſiaſtical do hold Plea, there they have no Furiſdiction, 
\ 2 Inft. 602, may lawfully prohibit that Coutt; bas well after judgment and Execution, 
607, 611, as before. [No Prohibition ſhall go to the Spiritual Courts after Sen- 
615, 619 tence, © unleſs for Defect of JuriſdiQtion, where it is a Matter not of 


3 | © x Str. 18 
3 > e. 24s. Spiritual Conuſance; for if the Prohibition be for Defe& of Trial, it is 
1 *2 Salk. 547, too late to apply for it after Sentence, unleſs it be in the Caſe of a Re- 


fuſal of Proof of Payment by one Witneſs, or the like, where the Sen- 
tence is the Grievance.] And if the Judge of the inferior Court or the 
Party, proceeds notwithſtanding a Prohibition, an Attachment may be 
had againſt them, or an Action of the Cafe will lie againft them. But 
upon a Prohibition to the Spiritual Court, the Party may appear and 
take a Declaration upon the Suggeſtion, and go to Trial. And if there- 
upon it be found againſt the Plaintiff in the Prohibition, a Writ of Con- 
Jultation will be awarded with Coſts. [See 8 & 9 . 3. ch. 11] 
2 Inſt. 662. In a Suggeſtion for a Prohibition to the Eccleſiaſtical Court in a Cauſe 
2 Id. Ray. of Tithes and other Spiritual Profits, the Suggeſtion muſt be proved to 
17% the Court by two ſufficient Witneſſes within fix Months after ſuch Pro- 


[See 2 & 3 Ed. 6. cb. 13.] 


to an Inferior Court-Chriſtian, to ſtop Proceedings; and is in the Na- 
ture of a Prohibition. [See Stat. De Circumſpecte Agatis, 13 Ed. 1. St. 
4. Artic. Cher. 9 Ed. 2. ch. 1. 45 Ea. 3+ ch. 3. 50 Ed. 3. cb. 4. and 
2 Inſt, 601 to 618.] 


F. N. B. 77. e Proprietate 1 is to inquire before the Sheriff of the Pro- 


Fee. a Replevin ſued. 
F. N. B 28, f Protection cum Clauſula Fin is an Immunity given by the King 


1 Inſt. 130. and ſo from Year to Year. Thus the King may grant a Protection to 
Ed. 5. St. 5. ch. 19.] There are many Sorts of Protections; but they 


perſonal Actions. [2z. if this Writ is now at all in Uſe.] [But ſee 12 
13 V. 3. ch. 3. of Privilege of Parliament, &c.] 
* Terms of * Proviſo, is where the Plaintiff forbears to bring this Cauſe to Trial, 
| the Law, v. and the Defendant takes a Venire Facias directed to the Jury with this 
Froyiſo. Clauſe (viz. Proviſo Quod, &c.) provided that if the Plaintiff taketh 


5 * out any Writ to that Purpoſe, the Sheriff ſhould ſummon but one Jury 
2 Sir, 1055. upon them both. This is called going to Trial by Provi io 
aF. N. B. 32, | | TG Q. 
® 4 = 344. a 9gare Inpedit, lies 8 one is diſturbed by another in his Right 
1 x 6, of Advowlon, to preſent a Clerk to a Church when it is void. Jt dif- 


2 Inſt, 35 
e 


1 Wus. 43, geſtion that the Cognizance of the Cauſe does not belong to him, 


hibition granted; provided the Suggeſtion does not contain a Negative. 


An Inhibition is commonly iſſued forth out of a higher C ur. Chiiftian 


Dyer 173. perty of Goods diſtrained, when the Defendant claimeth Property upon 


„ to a Perſon in his Service, to be free againſt Suits of Law for one Vear; 


4 4 4 '3"* his Debtor, that he be not ſued till the King is paid his Debt. [See 25 


are rarely uſed, being in many Caſes ouſted by Act of Parliament in 
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* a” 
nd. 
a. 


fereth from a Darrein Preſentment, becauſe that lies where one and his 
Anceſtors formerly preſented ; [See Aſſize of Darrein Preſentment, 
fupra.) whereas a Quare impedit lies alſo for a Purchaſer, {See Weſt. 2. 
b. 5. Alſo 7 An. ch. 18. And ſee of an Advouſon, B. 2. ch. 2. ante. 
And of an Action of Quare Impedit, ſupra.)  ' | 

Aare Incumbravit, lieth after a Recovery in a Quare Impedit or vp, N. B. 48. 
Aſſize of Darrein Preſentment, againſt a Biſhop, who within ſix Term of the 
Months after the Death of the Incumbent admitteth a Clerk to the Be- ron ena 
nefice, notwithſtanding the Writ of Ne admittas ſerved on him; this ; 
3 Writ may be brought after the fix Months. If the Biſhop doth incum- 
1 ber the Church before a Ne admittas, then the Party ſhall have a Quare 
I Inpedit; for the Ordinary can have no Notice till the Ne admittas. A 
Quare Incumbravit lieth always hanging the Plea, 
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3 e Quare non admiſit, is where one hath recovered in a Plea of Ad- F. N. B. 47. 
3 vowſon, and the Biſhop will not admit his Clerk upon Pretence of 
Lapſe, &c. 8383 


_ © 9x0 Minus, lies for the King's Farmer or Debtor in the Court of « Terms of 
Exchequer, becauſe by the detaining of his Debt he is the 4% able to the Law, v. 
pay the King. This Writ goes into Wales, as well as the Subpzna out Quo Minu. 
of the Office of Pleas. et iden fe 5 
e Quo Warrant, lieth againſt any Perſon or Corporation that uſurps « 2 Int. 279, 

ny not or Liberty againſt the King. [See 18 Ed. 1. St. 2. 9 An. FN 1 N 
, n- . Pac - 2G. 

Note, That in a Quo Warranto, final Judgment is given againſt the 1 $25- 

King, or for the King. But there is Salvo Jure for the King to ſave Fo 5 8 

. any other Title than that adjudged on the Quo Warrant, 
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 * Recaption, is to recover Damages, for him whoſe Goods being diſ- .. N. B. 71. 
trained for Rent, Services, &c. (but not for Damage-feaſant upon a new 72. 
_ Treſpaſs) are diſtrained again for the ſame thing, hanging the Plea in the 
County-Court, or before the Juſtices F 
V Kecordare facias loquelam (called a Refals by contracting it into the . N. B. 70. 
initial Letters) is to command the Sheriff to make a Record of the Procee l- 19% 339. 
ings in the County-Court, &c, by Writ or without Writ, and to ſend it 
up to the King's Bench or Common Pleas. It is in the Nature of a Cer- 
tiorari. The Plaintiff may remove the Plaint in the County without 
Cauſe ; but the Defendant cannot remove it without Cauſe ſhewn in 
the Writ, as upon a Plea of Freehold, Sc. But if the Plaint is in ano- 
ther Court, neither the Plaintiff or Defendant can remove it without 
Cauſe, [See Accedas ad Curiam, Certiorari, and Pone, ſupra. 
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5 Kecordo et Proceſſu mittendis, for a Record and the whole Proceed- 
B ings in a Cauſe out of an inferior Court into a higher Court at We/t- 


minſier, &c. © 1 8 „ . 
Re extent, is a ſecond Extent upon Lands or Tenements, upon Com- 
plaint that the former Extent was partially made, Cc. [See Extent ſupra.] 1 
à Replevin, [See Action by Replevin, ſupra.] 33 F. N. B. 68. 
There is alſo a Writ call'd Secunda Deliberatione, which is a ſecond * Iuſt. 145. b. 
Writ of Replevin, granted where Cattle or Goods are diſtrained and 
afterwards replevied ; yet by Reaſon of ſome Default in the Party that 
| took out the Replevin, the Cattle are adjudged to him that . 
| Sn, | them; 


568 - 1 "An Inflitute of the : | Book Iv 


"them ; fo that this Writ lieth for the replerying the ſame again, upon 
giving Security to re-deliyer them, if the Diſtreſs is juſtified, 
F. N. B. Þ Reſcous, lieth where one doth diftram for Rent, Services, Damage- 
8 feaſant, and as he is driving the Cattle towards the Pound. another reſ< 
1 them, or taketh Ne from him before they are impounded. [See 
"Mn * olevin and-Reſcous, B. 2. ch. 2. ante.) 
F. N. B. 169. flitutione Temporalium, is directed to the Sheriff, to reſtore the 
1 Roll, Abr. Tenp wee or the Barony, to a Biſhop elected and confirm d. 
.. 74 4 Returno Habendo, is where Cattle are diſtrained and replevied, and 
the Perſon that took the Diftreſs juſtifies the Taking, and proves it to 
be lawful, upon which the Cattle are to be retorn'd to him. This 
Writ alſo lies, when the Plaint is removed by Recordare into the King's 
Bench or Common Pleas, and he whoſe Cattle are diſtrain'd makes 
Default, and doth not proſecute his Suit, [See Weſt, 2. ch. 2. 


*1Inſt 158. b. Right (or a Writ of Right) is a Writ of the higheſt Nature in Rea! 


Actions, to recover not only the Poſſeſſion as in other Writs, but the 
Property. It hath the moſt aſſured and final Judgment. The Writs 


of Right are Right Patent, "Right Che, Right of A Right of 


3 Dower, &c. 
F F. N. B. 1: Right Patent, lies only for him that hath a Fee. fi imple in the Lands 


2,&. or Tenements ſued for (not in a Rent-Charge, Common, Sc.) againſt 


A Tenant of the Freenold at leaſt. 


F. N. B. 11: Rights Cloſe, where one holds Lands or Tenements bo Charter" in 


4. wo a Demeſne, in-Fee-fimple, Fee-tail, or for Term of Life, or in 
ny Dower, and is diſſeiſed. It is directed to the Bailiff of the King s Ma- 


nor, or to the Lord of ancient Demeſne, if the Manor is in the Hands 


of a Subject, commanding him to do Right in his Court. 


br. N. B. 3. Right of Advowſon, lies only for him that hath an Eſtate, or Right ; 
of Eſtate, in the Advowfon to him and his Heirs in Fee-ſimple, and is 


diſturbed to prefent upon an Avoidance; having not brought any Action of 


 Duare Impedit or Darrein Preſentment within ſix Months. [See of an 


Advowſon, B. 2. ch. 2. ante.] 


1 F. N. B. 7, # Right of Dower, lies where a Woman hath eie oa Part of her | 


9 b. Dower, and demands the Reſidue againſt the ſame Tenant in the ſame 


33. 2: 38. b. Town, ſhewing the Right to recover ſuch Reſidue. It ſhall be directed 


39-22 to the Heir of the Huſband, or to his Guardian. 


Dower Unde nihil babet, is where the Wife hath receiv'd no Part of 


it; as where a Man having Lands or 'Fenements hath made no Aſ- 
ſurance of any Part thereof to his Wife, fo that ſhe is driven to ſue 
for her Dower againſt the Heir or his Guardian. See 20 H. 3. ch. i. And 
of an Eſtate in Dower, B. 2. ch. 1. ante.) 

| There are other Writs of Right in their Nature, as De Rationabili 
Harte, and Ne tnjulte VeXEs, but now of little c or no i 


x Scandalum Magtatum, is a Writ to recover Damages for ſeandalizing 
of a Peer. [See of the Nobility, &c. B. 1. ch. 4. ante.] 


an In. 290, ® Scire Factas, is to call one to ſhew Cauſe why Execution of a Judg- 
). 291. 


3 ment ſhould not be made out, or if he can ſay any Thing in Bar of 


Execution. It is not to be granted till a Vear and a Day after the Judg- 
ment, funleſs where the Parties to the Judgment are changed by the 
Death, Marriage, Gc. of either of them. See of Scire Facias Tit. Ex- 
2 Id. Ray. ecution, inſra.] It is in the Nature of an Action, b becauſe the De- 
1948. 1253. fendant may lead to it. IEA Welt. 2, cb. 45] Within a Year Execution. 


25 may 
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Crap. 5 Laws of England. 569 


ah. 


may be by Capias ad Satisfaciendum, Fieri Facias, and Blegit. b It lies e 3 Inſt. 235, 
not againſt the King. 15 236. 
Signiſicavit, is the ſame with the Excommunicato Capimds ; ; tho' the 
Ordinary's Certificate in Chancery is ſometimes ſo called. Significavit is 
an emphatical Word in the Writ. [See Excommunicato Capiendo. 
4 Spoltation (a Way of ſuing, but not mentioned as a Writ in the F. N. B. 36; 
Regilter) lieth for one Incumbent againſt another Incumbent in the Spi- 37: 
ritual Court, where the Right of the Patronage does not come in De- 
ba te; and where a Parſon is made a Biſhop, and has a Diſpenſation 
to hold his Benefice, and the Patcon preſents another Incumbent, Here 
the Biſhop ſhall have a Spoliation againſt the new Incumbent, &c. 
Subpena, is the leading Proceſs in a Court of Equity, to call Perſons. 
to appear in that Court. [See of the Court of Chancery, ch. 1. Supra. J 
Ihbere is alſo a Subpæna made uſe of in the Court of Exchequer in the 
Office of Pleas. [See of the Court of Exchequer, ch. 1. ſupra;] [There is 
alſo a Subpæna iſſuing out of the Courts of Law and Equity, to compel 
Witneſſes to appear to teſtify the Truth in thoſe: 'Courts.] 
* Superſedeas, may go in ſeveral Caſes, But in general it is a Writ to *F.N.B.2;6. 
ſtay further Proceedings in a Suit, &c; Pinch 453. 
f Supplicavit iſſues out of Chancery directed to the Sheriff, Ec. for ta- FN.B. 80. 
king Surety of the Peace, when one is in Danger of being hurt in his P. 8 82. 
Body of Goods. 0 Was, 103. 
Sur Diſſeiſin in le Po. is ; uſed "4 paſſing Cen den Recoveries. 


T- 
1 Telonio Efſendi S (See Eſſend rn Gr. 


Tie ſtatum, lieth where a Defendant in a Perſonal Action cannot be 
arreſted upon a Capias in the County wherein the Action was laid; and 
therefore upon teſtifying or returning Non eft inventus by the Sheriff, this 
Writ ſhall. be ſent into anvther 88 where ſuch Perſon 1 18 thought 
to be, [See Latitat, ſupra. ] 
- © Tolt; is for a the Plaintiff to remove a Cauſe depending i in a Court- F. N. B.4 A. 
Baron into the County -· Court. Finch 4444. 
v» Treſpaſs, lies for evety Manner of Freſpaſs done, either directly to 2 N. B. 86, 
the Sheriff to end the Matter in the County-Court, or returnable in the *” 
King's Bench or Common Pleas: : The Words Vi et Armis ſhall be in 
the returnable Writs, but not in the former. But in Writs of Treſpaſs 
upon the Caſe thoſe Words muſt not be inſerted, tho' returnable in the 
King s Bench or Common Pleas. 17 7 
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Venditioni Exponas, is a Judicial Writ directed to o the Sheriff, requiring 
him to ſell the Goods, which he had formerly levied, to latiefy the 
Judgment. 

enire Facias, lies to this Sheriff, to cauſe a Jury to appear, when a 
Cauſe is brought to Iſſue. See 35 H. 8. ch. 6. 27 El. ch. 6. 4 Ann. ch. 
16. It is alſo the common Proceſs upon any Preſentment, not being Fe- 
lony, where no Proceſs is ſpecially appointed by Statute. 

Ventre inſpiciendo, © is a Writ to ſearch a Woman, that ſays ſhe is with £2 Ws. 
Child, and thereby with-holdeth Lands from the next Heir. The Trial 5%. 
thereof i is by a Jury of Women. [See Aſcough, v. Davy Chaplin, in C. B. 

Mich. 4. 2 Geo.] 

Ji 2 Removenda, is directed to the Sheriff, to remove all Lay F. N. B 54. 
F orce, where two perſons contend for a Church, and one of them enters 
into it with a Number of Laymen, and holdeth out the other Viet Ar- 

2 Mts, 
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69. or Goods of the Party, when Cattle diſtrained are drove by him out of the 


— 
* 


An Inſtitute of the Book IV. 


2 


* ; Inſt, 161. nis. But the Sheriff ought not to remove the © Incumbent out of the 
Church, whether he is there by Right or Wrong. e 


W. 


bras. . 45 41 [See of Waſte, B. 2. ch. 4. ante, and of Afions of Waſte, 
pd. : 5 | 
F. N. B.. A Writ of * Efirepement is a Prohibition of Waſte in Real Actions. 


F. N. B. 68, h Mitbernam, is directed to the Sheriff, for the taking of as many Beaſts 


County, or into an unknown Place, &c. ſo that the Sheriff cannot make 
Deliverance of them upon a Replevin, Cc. [See Weft. 2. ch. 2. and of an 
Action by Replevin, ſupra.) us ee 

The firſt Ground of a Suit in the Common Pleas is an Orignal, by Præ- 
cibe or Pone to ſummon, [See of a Præcipe of Writs in Principio and 
Pone in the Catalogue of Writs, ſupra.] and is a Warrant to every Capias 
to arreſt. | 9 of 5 

An Arreſt is the Apprehending or Reſtraining one's Perſon by Proceſs, 
in Execution of the Command of ſome Court, or Officer of Juſtice. 
There may be four Defendants Names put in one Writ, But you can 
| have but one Plaintiff in a Writ, unlefs it be in a Joint Action. The 
Capias is to be directed to the Sheriff, to take the Body of the Defendant, 
who by his Under-Sheriff grants a Warrant thereon to his Bailiffs, to 
arreſt him: [But ſee 12 G. 1. ch. 29. and 5 G. 2. ch. 27. infra] [See 1 

; 2 Inſt, 665, H. 5. ch. 5. Concerning the Addition of the Defendant's Myſtery, 
& Fe. in original Writs of Actions perſonal, &c. and of Outlaury, poſt. 
Alſo 5 El. ch. 23. Where an Excommunicato Capiendo, if the excom- 
municate Perſon hath not a ſufficient Audition, he ſhall not incur the Pe- 
nalties of the Statute. See alſo 27 El. cb. 7. Concerning the Addition 

of Jaranh, Tee: 5 85 VVV 
y 8 El. ch. 2. F one doth maliciouſly, or for Vexation or Trouble, cauſe 

or procure another to be arreſted in the inferior Courts at the Suit of a third 
Perſon, where there is no fuch Perſon, or without his Conſent, the Offender 
all ſuffer fix Months Impriſonment, and forfeit treble the Damages and 
Cofts ſuſtained, to the Party grieved ; and moreover forfeit ten Pounds to 
the Plaintiff, if known, | See 43 El. ch. 6. 6 Geo. 1. ch. 21. 53. 
Againſt Sheriffs or others making out Warrants for the arreſting Perſons 
upon Proceſs, without having any Writ, or other Proceſs in their Cuſtody 
; to juſtify the ſame |] „„ 3 N VVV 

„„ Sund. An Action will not lie, for arreſting one without Cauſe, unleſs it is 

2238, for an exorbitant Sum, on purpoſe that the Defendant ſhould lie in Priſon 

Lew, 1571, for Want of Bail. [N.] 2 Wilſ. 376, 302 a 

v See p. 75, It is not ſufficient for the Bailiff, * who hath the Sheriff's Warrant 

ante. upon the Writ, to ſay, J arreſt you at the Suit of A. but he muſt lay 

© 1 Veneer, hold of him, or touch him; otherwiſe it is no Arreſt, If a Bailiff lays 

306. _- hold of one by the Hand (whom he hath a Warrant to arreſt) as he 
holds it out of a Window, this is ſuch a Taking of him, that the Bailiff 

« q Rep. 66. may juſtify the Breaking open of the Houſe to carry him away. d An 

Arreſt in the Night is lawful, = 8 

[See 22 & 23 Car. 2. ch. 20. Which prohibits the carrying Priſoners 
to Victualling-Houſes without their Conſent, or taking of them any ille- 
gal Fees for waiting, &c. And alſo 32 G. 2. ch. 28. For the Relief of 
Debtors with reſpeR to the Impriſonment of their Perſons. ] 


1 Nate, 


CHAP. 4. 


protect him from Arreſts, in going and returning. 
& No Arreſts ought to be within the King's Palace at Veſtiminſter, Ic. x; Inſt 140, 


I Note, This Statute is not repealed ® by the following AQs. ] a 2 Str. 1102. 


(4 


Note, That © Peers of the Realm are not to be arreſted, unleſs upon * Finch 35 4 
Contempts for reſcuing, &c. Againſt theſe the Proceſs is by Diſtreſs 6 Nep. 52:53 
6 . . * * 0 0 . . . 9 Rep. 63. 
infinite (i. e.) continual Diſtreſs. Clergymen doing Divine Service [See 


50 Ed. 3. cb. 5. 1 Ri. 2. cb. 15.] ſhall not be arreſted. Corporations 


and Companies too muſt be made to appear by Diſtreſs infinite of Iſſues 
upon their Lands "which are chargeable with theſe Iſſues into whoſe * Fiach 35 3. 


Hands ſoever they come. * Members of Parliament are privileged from * 4 If. 24, 
Arreſts, &c. [But ſee the Statutes, infra] and Members of the Convo- *5* 
cation. [See the 8 H. 6. ch. 1.] Alſo * Clerks, Attornies at large, &c. » i Vent. | 
belonging to the Courts of Juſtice [ſo long as they continue to practice,] 299. 

are not to be arreſted : But muſt be ſued by Bill of Privilege; other- 1. 
wiſe they may plead their Privilege, and come off without Bail. Per- 5 3 Ing. 141. 


> 


ons attending upon any Courts of Record, upon Buſineſs there, are to be! Lev. 159. 


freed and protected from Arreſts by mean Proceſs, but not upon Execu- PIT, 


tion ; though the Sheriff may then be committed for a Contempt. 
One that is ſubpzna'd for a Witneſs, may have a Writ of Privilege, to 


where his Royal Perſon reſides ; nor of any the King's Servants in Ordi- =, 
nary in any other Place, without Notice firſt given to the Lord Cham- he 


| berlain, that he remove them, or make them pay their Debts. No Ar- 


reſts ought to be in Veſiminſter Hall, and other Courts of Record. [Qyzre, 


If the Party has nv Buſineſs there.] No Arreſts are to be in Wales, the 


Counties Palatine, or the Cinque-Ports, by Writs iſſuing from Weſtmin- 


| fer Hall, [But ſpecial Latitats and Capzas's out of the Courts at West- 


minſter, directed to the Chancellor of the Duchy, the Chamberlain of 
Cheſter, or the Warden of the Cinque-Ports, (or as the Caſe is) are con- 


ſtantly iſſued, commanding them by Writ under the Seal of the County- 


Palatine, Cc. to charge the Sheriff to take the Body of the Defendant, 
who is thereupon arreſted in the County-Palatine or Cinque-Ports : 


And Quo Minus's and Subpænas go into Wales from the Exchequer : Be- 
ſides which, the Right to arreſt in Vales and the Counties-Palatine 
upon Proceſs iſſued out of the Courts at Weſtminſter, is recognized by the 


following Statute; for, SD hs 1 
By 11 & 12 W. 3. ch. 9. No Sheriff or otber Officer in Wales, or the 


Countie-Palatine, ſhall hold any Perſon to ſpecial Bail, upon any Proceſs 


iſſued out of any of the Courts at Weſtminſter, unleſs an Aﬀidavit be made 
and filed in the Court of the Cauſe of Action, and that the ſame amounts to 
twenty Pounds. Bail ſhall not be taken for more than is expreſſed in the 


By 12 G. 1. ch. 29. and 5 G. 2. ch. 27. No Perſon ſhall be arreſted, 
or held to ſpecial Bail in ſuperior Court, where the Cauſe of Action does 
not amount to 10 l. or upwards ; nor in an inferior Court where the Cauſe 
of Action does not amount to 40 8. or upwards; nor unleſs Affidavit be firſt , Ste f 57.5 


made of the Cauſe of Action, and the Sum ſpecified in the Afidavit, in- 1209, 1226. 
 dorfed on the Writ ; but ſhall be ſerved perſonally with a Copy of the Kell v. De- 


vereux, K. B. 
Proceſs. Mich. T, 26 


Note, This Affidavit to hold to Bail, muſt be b clear and abſolute, G. 2. 


and not cloſed with a Reference, not even in the Caſe of an Action TRE 19%» 


brought by © Executors or Adminiſtrators. ] — Wii. 224. 


62 Str. 1219. 


By 
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| —» 290 Py IY .ch. 7. Arreſts. and Sum ret on r A 
3 pi (except on Eſcape Warrants, by 5. A. ch. g. ) are void, and the. Per- 
ſons ſerving. the ſame ſhall ſu Ver Damages, 45 if they. bad "done the ſame 
without Warrant; except in Caſes of Treaſon, Felony, and Breach ef the Peace. 
| N. B. Since this Act, Service of a Citation upon a Sunday hath been 
; Ld, Ray. held good; but . Whether they elne of a erf ene aue 
709, K. M IO. Ay 
By. 12 & 10 W. Jn, ch. 20 dug may. ] e. 5 and e 
N in the Courts 6 5 Record at Weſtminſter, Chancery, Exchequer, Duty, 
Admiralty, end in Caſes matrimonial and teflamentary, in the Arches, Pre= 
rogative Courts of AN ry and York, Delegates and Courts of. Appeal 
(By 11 G. 2. ch. 24. In any (Court of Record, or Court of Equity ar 
Admiralty, or any Court having Cognizance. of. Cauſes matrimonial, er.teſta- 
. mentary) againſi any Peer, ar any Perſon intitled to Privilege of Parlia- 
ment, :mmediatcly after Diſſolution or Prorogation, till a new Parliament 
ſhall meet, or the ſame 1s again aſſembled ; and immediately after e 
ment of both Houſes for abeve fourteen Days, ill re-aſenib le d. ö 
Provided that the Perſon of any Member ef the Houſe of Comme or 
any intitled to Privilege of, Parliament, ſhall nat be ſubjets. to: be arreſted 
during the Time of Privilege, But Perſons having Cauſe of Action againſt 
Lords of Parliament, during ſuch Time. as aforeſaid, may have ſuch Pro- 
"ceſs out of the King's Bench, Common Pleas, or. Exchequer (or by 11 G. 
2. ch. 24. out 94 the 8 Seffions i In Wales, Lata of: Seſſion in the 
Counties- Palatine, Courts of King's Bench, Common Pleas and Exchequer 
in Ireland) as they might out of Time of Privil, ge, and may have Proceſs 
againſt any of the Houſe of Commons, or other Per ſam intitled to Privilege 
of Parliament, during ſuch Time as aforeſaid, out of the ſame Courts, by 
' Summons, and Diſtreſs infinite, or. by original Bill and Summons,  Attach- 
ment, and Dilireſs infinite thereupen, till they pear, or le Common. Bail. 
[See 1 Ja. I. ch. 13. poſt, Of Execution. 
' The King's original and immediate Debtor is not to. ne Privile ge of 
Parliament, either in Law or Equity. Nevertheleſs ſuch Debtor being a 
Lord of Parli ament, ſhall not be arreſſ ed, or, being a Member. of the Houſe 


of Commons, ſhall not be arge. during. the Conti Nuance. af the. Privilege | 
of Parliament. F 

[See i in this Statute concerning e Method 4 proceeding in Courts of 4 
Equity, againſt any intitled to Privilege of Parliament. e 


By 2 Ann. ch. 18. Any Actions may be proſecuted in the IRR at Weſt- 
minſter again/t any Officer of the Revenue, or other Officer of publick Truſt, 
for any Miſdemeanor, Forfeiture, or Breach of Truſt, relating to ſuch Office 
or Truſt, though ſuch Officer, «&c, be a1 Peer or Member 2 Een inen, 

otheraviſe intitled to Privilege Parliament. | 

Provided, J. hat the Perſon of ſuch. Officer, being a 7 — or $a 0 f, Par. 
liament, ſhall not be arreſted ; nor if a Member of the Houſe. of Commons, 
during the Time of Privilege; but $ ummons, e infiaite, ke. . be 

iſſued out till the Party apfears, 

By 10 Geo. 3. ch. 50; Aſter 24 tb June. 1570. ee at avs "Tix me FI 

proſecuted in Caurts of Record, Equity, or Admiralty, and Courts, bat ing 

Cognizance of Cauſes matrimonial and teftamentary, again/! Peer, and Meni- 
bers of the Houſe of Conimons, and their Servants &c.; but the Perſons of 


Members of the Houſe of Commons, not 70 be arreſted or impriſened. See 
TO ctatute at large. 
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"Law Engl! 553 


By 7 Ann. ch. 12. All Proceſs whereby the Perſon of any Ambaſſador 
er other Publick Miniſter of any foreign Prince or State authorized and 
received as ſuch by the King, or of bis Domeſtick, or Domeſlick Servant, 

may be arreſted, or his Goods diſtrained, ſeized or attached, ſhall be adjudged 
void. And the Perſons ſuing forth ſuch Proceſs, their Attornies and So- 
licitors, and the Officers executing the ſame, being convicted thereof by Con- 
ion, or the Oath of one Wiineſs, before the Lord Chancellor, and the Chief 
Juſtices, or any two of them, ſhall ſuffer ſuch Penalties, and corporal Pu- 
mſhnent as they, or any two of them ſhall think fit. But no Merchant or 
Trader within the Deſcription of any of the Statutes againſt Bankrupts, 
who ſhall put himſelf into the Service of any ſuch Ambaſſador, &c. ſhall 
bave or take any Manner of Benefit by this Act; and no Perſon ſhall be 
proceeded againſt as having arreſted the Servant of an Ambaſſador, &c. 
by Virtue of this Act, unleſs tbe Name of ſuch Servant is regiſtered in 

_ the Office of one of the Secretaries of State, and tranſmitted to the Sheriffs 
of London and Middleſex, who muſt hang it up in ſome publick Place in 
their Office. © PIES 


By 8 & 9 W. 3. ch. 27. All pretended privileged Places are taken 
away. [See 9 Geo. 1. ch. 28, 11 Geo. 1, ch. 22.] Eb 
See the Mutiny Acts, whereby Soldiers voluntarily inliſting, are pri- 
vileged from being arreſted for Debts under ten Pounds. And 5 Geo. 2. 
ch. 30. Concerning Bankrupts in going to, ſtaying with, or coming 
from, the Commiſſioners, &c. who ought not to be arreſted. 
In the King's Bench the firſt Proceſs is a Bill of Middleſex only. But 
if the Defendant lives in any other County than Middleſex, there lies a 
Latitat directed to the Sheriff of that other County, [though in all perſonal 
Actions in the King's Bench, except when commenced by Original or 
Attachment of Privilege, a Bill of Mzddleſex is ſuppoſed to have firſt 
iſſued] and in the King's Bench one may alſo proceed by Original. 
la the Excheguer the Proceſs is by Subpæna or Quo Minus; which go 
into Wales, the Counties Palatine, & © e 
In Courts where Writs lie not, the Suit is begun by Plaint, (i. e.) by 
entering the Action, and Cauſe of Complaint; as in the County-Courts, 
Courts-Baron, Cc. It always concerns Common Pleaes. 
The King only can begin by à Inquiry. Inquiry for the King is when Finch 25 
Matter is found by a Jury called an Inqueſt of Office ; whether it is by 3%3,*<: 


_ 


8 0 24 N n . „ DI 7 © . . 2 Inſt, 688, 
Officers themſelves, (as Sherrffs, &c.) Virtute Officii, or Virtute Brevis, or 689, &. 
by Commiſion to them directed. [See 2 Ed. 6. ch. 8. Of Offices.] 46.5455. 
Ds | So 1 Inſt. 77. b. 


UT, v At the Common Law none could be outlawed: but for Felony, Or Oude 
and in Actions Vi & Armis. But ſince by divers Statutes Outlawry lies > Finch -"& 
in many Civil Actions, as in Caſe, Detinue, Account, Debt, Covenant, 355, cc. 
Annuity, &c. 1 . e 1 
It the Defendant. is not taken on the Return, by the Sheriff, of the 283, 
Capias Alias, and Pluries Capias, (for if one Precept is not ſerved, ano- 4 Black, Com. 
ther of the like Nature ſhall go forth till it be ſerved, (if poſſible) “ 

one may have an Exigent and Proclamation in Order to an Out. ; 
[See 31 El. ch. 3.] and then the Exigent being returned by the Sheriff 
of the County, certifying the Non-appearance, the -Perſon is outlawed, 
and a general Capias Ut'agatum may go to arreſt the Body of the De- 
fendant, or a ſpecial Capias Utlogatum againſt his Body, Lands, and 
e ; | 
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1 Inſt. 1 2 2. b. 
128. a. b. 
288. b. 


6 Rep. 53. 


— — 


Age cannot be outlawed. A Peer of the Realm cannot be outlawed in 


— 


| e By Outlawry, a Man is diſabled; to ſue, or to have the Benefit of 
the Law ; for the Word outlawed, implies, that he is put out of the 


Law. But he may bring Error [to teverſe the Outlawry] or Attaint, 
[if outtawed only in a perſonal Action] [See the 23 H. 8. ch. 3.] Yer 
Outlawry does not diſable nor does Error lie upon it, till it appears of 


Record, either by Return of the Exigent, or Removal of the Outlawry 


by Certiorari. And of this Diſability all Men may take Advantage, 
by pleading the Outlawry againſt him; which Plea ſhall ſtop his Proceed- 
ings, till he hath reverſed the Outlawry. Outlawry in a County Palatine, 
Se. ſhall not diſable the Plaintiff to ſue in any Court at Weſimnſler, 

An Executor or Adminiſtrator ſhalt not be diſabled by Outlawry: For 


he ſues in the Right of the Teſtator or Inteſtate. And by the like Rea- 


ſon a Mayor and Commonalty ſhall maintain their Action, though the 
Mayor is outlawed, See Of Excommunicalion, ch. 1. ante.] A Woman. 
cannot properly be ſaid to be eutlawed, but waved, as one left out, and 
not regarded; becauſe Women are not ſworn in Leets and Turns to bear 
Allegiance to the King. Therefore an“ [nfarn? under twelve Years of 


civil Cauſes, by Reaſon of his Dignity, for it cannot be intended, 


Peer is without Landes. 


Judgment. of Outlawry is given by the Coroners in the County, 


21 laſt. 128. b. An Outlawry may be a reverſed, whether the Party is taken or not. 
1, By Motion to inform the Court of ſome Fault in the Proceedings. 
Writ of Error. The firſt Way by Motion is the moſt uſual ; for 4 
any Objection will ſerve. [See the Statute of Additionsb, 1 H. 5, ch. 5. 
and alſo 31 El. ch. 3.] He who thus reverſes an Outlawry, muſt have 
an Attorney of Record preſent, to undertake an Appearance to a new 


2509. b. 


2 Inſt. 670. 


b 2 Inſt, 665. 


2 Str. 1178. 


x. Wilſon, 3. 


Places, except London; where the Lord Mayor by Cuſtom is Coroner, 
and Judgment of Outlawry is given by the Recorder, eg | 


that a 


in all 


If one appears before he is returned outlawed, he may ſuperſede the 
Exigent, and appear without Bail, be the Debt never ſo great. So he 


may if he is returned outlawed upon a Qzare clauſum fregit, as the uſual 


Courſe is. 


2. By Plea which is out of Uſe. 3. By the King's Pardon. 


Original; he muſt alſo put in ſpecial Bail, if the Vebt or Damage 


amount to 10 J. or above. , 


An Outlawry after Judgment cannot be reverſed, till the Plaintiff hath 
acknowledged Satisfaction on Record, or the Defendant hath brought 


the Money into Court. [See Of Execution, in fine, poſt.] 


By 4 & 5 W. & M. ch. 18. In the King's Bench, one may appear by 
Attorney, and reverſe an Outlawry ; except in Treaſun and Felony ; aud 
without Baih; extept where ſpetial Bail ſhall be ordered by the Court e. And 


if any Perſon is taken upon a Capias Utlagatum, other than for Treaſen or 
Felony, the Sberiſf (where ſpecial Bail is not required by the Court, may take 


an" Altorney's Engagement to appear for bim, and may thereupon diſcharge 
the Defendant. And where ſpecial Bail is required, he ſhall take the De- 
 fendant's Bond in double the Sum with one or more Sureties, to appear by 


Attorney, &c. and then may diſcburge him. 


| [See of the County-Caurt, ch. 1. ante. Of Proceſs, and of Porfriture, 


cb. 5. poſt.) ae eee a 
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Minor, qui infra ætatem duodecim annorum fuerit, utlagari non potęſt. 1 Inſt 128. 
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IV. I "I Defendant W EY the Sheriff by his. Officers takes a Of Appear- 
Bond, (according to the Nature of the Action) either for his Appearance, ance and Bail, 
or for: ſpectal Bail. If the Action requires only an Appearance, then 
an Attorney for the Defendant may back the Sheriff's Warrant, by 
indorſing that he will appear for the Defendant at the Return of the 
7 5 23 file common Bail. _ [See 23 H. 6, ch. 10. and 13 Car. 2. ch. 
2. infra.] 

[But ſince 12 G. 1. cb. 29. Which ſee * the Sheriff Hoes not exe- 
cute the Writ, where it does not require ſpecial Bail, but only a Copy of 
ſach Writ is ſerved on the Defendant. by the Plaintiff's Attorney ; and 
as to bailable Writs, the Sheriff takes a Bond in double the Sum (worn 
to, and indorſed on the Writ, for the Defendant's Appearance at the 
Return thereof.] But a Bail-Bond taken in a penal Sum, more than 
double the Debt ſworn to, is good, unleſs there be Circumſtances of 
Oppreflion, 2 Wilſon 69. 

It the Defendant 10 not appear (i. e.) does not find ſpecial Bail, 8 
the Return of the Writ, or within ſuch Time after, as is allowed by the 
Rules of the Court, the Plaintiff's Attorney muſt call on the Sheriff for 
a Return of the Writ, or for an Anſwer indorſed thereon, Whether the 
Defendant is arreſted or no ; or may ſerve him with a Rule to return the 
Writ, which if he do not, he may be amerced, or he may be ſummoned 
before a Judge, to (hew Cauſe, Ce. Where a Cepi Corpus is returned, 

and yet no Bail, there may be a Rule to bring in the Defendant's 
Body, &c. And if the Sheriff neglect to bring in the Body within the 
Time preſcribed by the Rule, the Court will grant an Attachment 
againſt him, or amerce him] But generally the Sheriff having taken 
good Bail, will on a Rule return a Cepr, and ailign the Bail-Bond to 
the Plaintiff, and often on Requeſt without a Rule; and then you may 
arreſt the Defendant and the Bail on the Bond in your own Name. 
| [See 4 Ar. ch. 16. infra.] This is called Bail to the Arreſt, [You 
cannot arreſt the Defendant, or his Bail, on the Bail-Bond, but can only 
ſerve them with a Copy of a Writ to compel their Appearance, for they 
are not obliged to find ſpecial Bail a ſecond Time. Aqd the Plaintiff 


is not obliged a to accept an par of of the Bail-Bond, but may pro- 4. R = 
ceed againſt the Sheriff. I 


722. 
An Offer of the Court is always in Court, and muſt anſwer an Aon, 


elſe he will be condemned, Thus it is of a & loner i in the fame Court. 
berker 5 M. & M. cb. 21. infra.] 
There are but hree Ways by which a Defendant can appear, Fa 
in proper Perſon, by Attorney, by Guardian. The ficſt two are the 
| aſa Ways of Appearance 17 other is a Privilege, given to Infants, 
or thoſe that are under Age. [See what Time, after the Return of a 
Proceſs, the Defendant 85 to ny his de or common Ban 0 . 
be entercd and filed, 5 G. 2. ch. 27.] | | 
The Manner of Appearing ig by Ball... ee | 
b Bail (Ballium, from Bail, a Guardian, Keeper, c or Gaoler) i is a Free- » 1 
ing or, ſetting at Liberty one arreſted or impriſoned upon an Action, 1 
under Surety taken tor his Appearance. at a certain Day and Place. The 
Priſoner is ſuppoſed to be delivered into the Cuſtody of thoſe that bind 
themſelves for his Appearance, who are to anſwer the Party, if they do 
not produce him. 


3 5 Bail 


*. 
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Bail is N fo ORR or Special. common, becauſe any Seeder are 
taken of Courſe, as Jobn Dee and Richard Roe, and is nothing but à mere 
Form of Appearance. Special, becauſe in Cauſes) of greater Weight, 
the Sureties myſt be Men of ſpecial Subſtance and Eſtate, ahſwerkble to 
the Action. This is to be ziven at the Return of the Wit before a 
Judge, or before Core hi bone in” the Country. See 4 S N M. 
ch. 4. pol.] When accepted; it eto be filed. It doth engage to fie 
4 Toft. 179. e the Condemnation and Coſts, or render the Defendant to Priſon. The 
1 70,71. Bail upon a Writ of Error cannot tender the Party in their Diſcharge, 

becauſe they are bound to pay the Money, if Judgment is affirm'd: See 
3 Ja. 1. ch. 8.] In the King's Bench, When the Proceedings are by Bill, 
iche Bail are not bound in a Nertd Sum to the Plaintiff; but only un- 
dertake that the Defendant ſhall pay the Condemnation- Money,” or ren- 
der his Body to Priſon, The Recognizance, being General,” ſhall be 
reduced to a Certainty by the Judgment, but the Bail ſhall not be liable 
{\ to a larger Sum than is ſworn to, and indorſed on the Writ.] But in the 
| Common Pleas the Bail are bound to the Plaintiff in a certain Sum: This 
9 | is Bail to the Aion. If the Defendant is indebted to the Plaintiff to 
4 hs Value of ten Pounds, or upwards, he may be forced to put in Special 
4 Bail. Bot in Actions on the Caſe for Words, Common Batteries 5 
T [reſpaſs and Ejectment, Covenant, unleſs to pay Money, for Breach of 
a Condition, upon penal Statutes, a By-Law, and upon Bonds with: col- 
lateral Conditions, Special Bail is not uſually required, (unleſs. by: = 
cial Order of the Court or one of the Judg 85 Neither will Special 
Bail be required againſt Heirs, Exeentors; or Adminifirators, in any 
Action brought againſt them for the Debt of the Teſtator or Inteſtate; 
unleſs they have waſted the Goods of the Dece ſed, and the Action is 
grounded on a Devaſtavit, Neither will they be forced to give Bail 
1 2 Lev, 204, Upon a Writ of Error. But in the Courts of London, and in other à in- 
1 Danv. Abr. ferior Courts, Heirs, Executors, and Adminiſtrators "muſt give Special ; 
581; 1. Ab, Bail. b Where, the Huſband is arreſted" for the Act of his Wife, he is 
583. bound to appear for himſelf and his Wife, and to put in Special Bail, WE 
the Action requires it. If the Wife only is arreſted. upon a Writ againſt 
the Huſband and Wife, ſhe ſhall be diſcharged dy Superſedeas, "Upon en- 
tering Common Bail. 
[See 11 e 3: <.9 9. 126. 1. . 48 and“ 1 6. 2. . 27. 
| ante. 1 een Anne | 
4 Schl! Bail © is 10 80 in the Ning Banch)' in all Caſes of Ne. 
tit. Bail. —moval by Habeas Corpus, Writ of Privilege, Certiorari, &c. where Bail 
e was required in the Court below (except in the Caſe of Heirs and Ex- 
ecutors vr Adminiſtrators,"as above.) Privileged Perſons of the Court 
ſhall not regularly be forced to find Special Bail. But if they bring 
Actions againſt another Perſon (Who is not privileged) they ought to 
have Special Bail to their Actions, though under 10 /. JW. But cer- 
tainly this cannot be ſo ſince the Statutes abovementioned. e 65) 3 ne 
The Cognizors of Bail muſt juſtify themſelves in open our 1 
by Oath made in Court, or before one of the Judges © the Court, or. 
l by Affidavit before ſuch Commiſſioners, as took the ſaid Bail, that they 
in are Houſckeepers and worth double the Plaintiff 's Dibg” over and above 
ö _ their n are 
5 4 Inſt, 18 c. 9 Pledges. for the Plaintf are now er down vily: as Matter of Form. 
1 ee 4 An. cb. 760 
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CHAP, 4. - Lows < England... on 


By 23 H. 6. FP 9. Sher i, Ke . ſhall let out of Frs all Perſons ar- 10 Rep 99, 
voted by .them in any Perſonal „ or on Indics ment of N reſpaſs, upom bee. 
reaſonable Surety. of ſufficient, Perſons, &c. to keep their Days in fuch Place, 

as the Writ, Bill, or. Warrant ſhall require; except Perſons in their Ward 

by Candemnation, [See 2 H. 5. ch. 2.] Execution, Capias Utlagatum, or 
Excommunicatum, Surety f the Peace, or committed by Command of 

any Justice, or V. n cant to ſerve. according zo the Harute E: 
Labourers/ 

The Sheriff, &c. | ſhall Jake no Bond of any fuck Perſon arrefted, but for 
Appearance at the Day ang Plate, and 10 kbemſelv es only. Bonds otherwiſe 

talen, by Colour of their Office, to be void; and the Sheriff, &. to forfeit 

treble Damages to the Party grieved, and 49 l. to be di vided betwixt the 

King and Proſecutor. © 

Sheriffs, Ce. could not let fach Perſons arreſted to Bail before this 10 Rep. 100; 
A&R. 
The At tab only to Perſons in heir Cuſtody, ind not to an Obli: 

gation made to the Sheriff, &c, or to the Plaintiff for Fay went of the 

Money due on an Execution by Fieri Facias. 

An Obligation with a Condition to ſave the Sheriff barmleſs (who | 
et one to Bail, who was not bailable) is void by the Common Law. 

By 13 Car. 2. St. 2. ch. 2. Nane arreſted by Proceſs out of the King's 
Bench or Common Pleas, in whith Proceſs the true Cauſe of Afion is not 
expreſſed, and for which the Defendant is bailable by 23 H. 6. ch, 2. Hall be 
forced to enter into Bond | with Sureties for Appearance in any Sum 
exceeding 400. which Bond. e Appearance by Attorney ſhall be dif- 
char, ged. 

7555 Ag Gall not extend to W rits of Caf 25 Utlagatu m, Attachments upot 
Reſcous, Privilege or Contempt. 

This Act was the Occaſion of infniog the Words Ae etiam Billæ i in 
Writs iſſuing oat of the King's Bench to hold to Special Bail, + + Jadie. Ab- 
IBy 12 Gro. 1. ch. 29. 5 Geo. 2. ch. 27. Where the Defendant is not or Mf. 
to be held to Bail, he tall not be arreſted; but ſerved with a Copy of * 
the Proceſs: And ſee 32 G. 2. ch. 28. For the Demeanor of Officers 
and Gaolers towards Perſons under Atreſt.] 

By 4 & 5 W. & M. ch. 4. Two Judges of the King' s Bench, Common 
Pless, and Exchequer "ws the Chief Tuſtice and Chief Baron in the 
reſpectixe Courts to be one) may by Commiſſions under the Seals of the ſaid 
Courts, impoiver Perſons (other * Common Attornies and Sulicitors) in every 
County, to take nen My Bail! in Len aabending in their ſeveral | 
Courts. 

The. Juſtices and Barons e may make ** Rules * joftifyin g 
Aach Bails, as to them ſtall ſeem meet, 7 Affidavits duly taken before 
the Commiſſioners ; ſo as the Cognizors be not compelled to appear im Perſon 
in the ſaid Courts to juſtiſy themſelves, unleſs 6 live in London or 
Weſtminſter, or within ten Miles thereof. 

Any Judge of Aſfſize may take ſuch Recogni Zance of Bails, &c 

[See4& 5 V. & M. ch. 18. As to Bail. POR « Capias 22 
Title, Outlawry, ſupra.) 

By 1 An. St, 2. ch. 6. Mbere Perſons 2 out of Priſon and are 
retakem the Bail for fuch Perſon ſhall be di iſcharged on a Writ directed to the 
Sheri iff. commanding bim to keep the Priſoner in Diſcharge of the Bail. 

By 4 An. ch. 16. The Sberiff may aſſign the Bail-Bond to the Plain 
tiff, which he may ſue in his cwn Name. See 21 Fa. 1. ch. 26. 4& 5 
M. & M. ch. 4- As to the Puniſhment for . Bail, e.] 
| "IT One 


1 


== An Inſtitute of the Boo | 


One that is Bail cannot be a Witneſs for the Defendant upon the 
Trial; but the Court upon a enen will HO _ Bail ba 2p 8 — 5 
ving other ſufficient Bail. N ien : 
« Terms of: © > Mainpriſe, (Mani. Caprio, a Taking into ah Hand) Genifies king. 
the Law, v. a Man into friendly Cuſtody, who might otherwiſe. be committed 105 
** + 150. Priſon; upon Security given for his appearance at a Time and Place af- 
| Ede ſigned. He is ſuppoſed to go at large, and to be at his own Liberty, 
H. P. C. 96. under no Poſſibility of being confined by his Mainpernors or Sureties, as 
3 Back, Com. in the Cafe of Bail, Mainprife is more large than Bail. For every Bail 
is Mainpriſe, but every e is not * 4 of n. in ien 


Caſes. ch. 5. poſt. ! 
When the Plaintiff and Defendant appear, chen follows the Decl. | 


ration. a 
Of the De- V. b The Declaration, e the 11 Effect which ph Ci. 
bo 14 2, a, vilians call a Libel) is a ſetting forth in Writing the Demand or Com- 


303. a. E b. plaint of the Demandant or Plaintiff againſt the Tenant or Defendant, 
1 who is ſuppoſed to have done the Wrong. It is grounded upon the 
* e. Writ in the Common Pleas, but upon the Bill in the King's Bench. 
2 Ventr. In the Common Pleas it is uſual to declare in any Action upon a 
e. Quare Clauſum Fregit, as they do upon a Latitat in the King's Bench. 
Theſe Courts do differ ſometimes in the Forms of their Declarations. . 
What J call in general a Declaration, is more properly called a Cunt in I 
real Actions, and a Declaration in perſonal Actions, tho” theſe e I 
are confounded. . | 
The Declaration muſt ſet forth: the Plaintiff can Defendant 8 Names. 
the Nature of the Action, the Cauſe or Matter of Complaint, and the 
Manner of it, the Time and Place, and the Damage ſuſtain'd. For it is 
an Expoſition of the Writ with the Addition of Tinie and Place, Cc. 
It ought to be true, clear and certain, for the Court is not to take Things 
in it by Implication. But it is not neceſſary to ſet fotth Matters of Fact, 
as in Bills in Chancery, &. For thoſe are to be heard and tried by a Jury. 
If a Declaration, Cc. is defective, it may be aided ſometimes by Statutes. 
They are call'd the Statutes of Jecfails from J'ay faille, J have fail'd. 
oo 6. ch. 12. and 15. 32 H. 8. ch. 30. 18 El. ch. 14. 27 El. 
ch. F. 21. Ja. 1. ch. 16 & 17 Car. 2. ch. 8. 4 An. cb. 16. 9 
An. ch. 00 5 G. I. ch. 13. 4 6. 2. ch. 26. 5 G. 2. ch. 27. 6 
Cs 2. ch. 6, 14. And ſee 1 Danv. Abr. Tit Amendment.) 1 
zBlack. Com. An Audita Querela and a Scire Facias are in the Nature of Deck 
„„ rations, and do ſet forth at large the cauſe of the Plaintiff's Action. 
= By 36 Ed. 3. St. 1. ch. 15. All Pleas, which are pleaded in any of 
the King's Courts, ſhall be pleaded and judged in the Evglith» Ti ngue, "hut | 
| entered and enrolled in a a [See infra. ] 
5 Rep 121, Where there is a * Latin Word, which is falſely Evglithed, the: Er- 
10 Rep, 133. g/%%% Word ſhall be adjudged void; and the Latin Word ſhall ſtand. 
* where there is no Latin, yet if it is fignificant, and hath the Coun- 
tenance of Latin, by adding an Anglice to it, it is good. As Velvetum, 
Anglͤice Velvet, Operimentum, Anglice a Rug, &c.. But where ſenſelefs 
Words, which ſignify nothing, are uſed in a Declaration, they are to be 
rejected; yet they ſhall not hurt the Declaration, if it is good without 
them. There are Words ſignificant and known to the Lawyers, though 
they have no Countenance of Latin; as Meſuagium, Teftum, Gardinum, 


Ec. There are then Jour Sorts of Words, that aſh under the Name of 
| Latin. 


13 


3 
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Crap, 4. Laue of England. 3 . : 579 


Lavin, 1. O Lais allow. 2. by Lawyers and — — — . 
Falſe or incongruous Latin, which ſhall abate: original Writs; but ſhall not 
make void any judicial Writ, Declaration, Plea, nor any Grant or Decd : 
Eſpecially if a made Word has any Countenance of Latin, and an An- 
glice added to it. 3. Senſeleſs Words and of no Siznification, and which 
have not any Countenance of Latin. 4. Words of Art, fignificant and 
known only to the Sages of the Law, though not to Grammarians, 
which may be called Lawyers Latin. Senſeleſs Words only are abſolutely: 
rejected: [But now theſe Diſtinctions are of little Uſe. For, | 

By 4 G. 2. ch. 26. 5 G. 2. ch. 27. 6G. 2. ch. 6, and 14. All Writs, 
Pleadings, Rolls, Entries, and Proceedings, ſhall be in the Evgliſh wah 

guage, 

The Plaintiff after the Return of the Writ hath two Terms, to de- 
elare; the Term, in which the Writ was returnable, being reckoned 
for one. If he does not deliver to the Defendant's Attorney a Copy of 
the Declaration before the Eſoin Day of the ſecond Term, the Defen- 
dant is not obliged to plead till the third Term. [2z. if the Defendant's 
Attorney is obliged to accept the Declaration at all after the End of the 
ſecond Term, although no Nenproſs be .figned.] The Effoin Day, is b See p. 447. 
for Eſoins] a kind of Imparlance, Licentia Interloquendi,- or a Craving ante. 
of a longer Time, and lies in = Real, Mixt, and Perſonal Actions. If 
no Declaration comes in before the Riſing of the Court the laſt Day of 
the ſecond Term (after a Rule given for that Purpoſe is out) [without 
any Rule to declare in the King's Bench, unleſs the Proceedings are by 
Original] the Plaintiff may be nonſuit, and the Defendant may fign a 
Non Prof. (Non Proſequitur ) and have his Coſts for not declaring in 
two Terms. [See 13 Car. 2. ch. 2.] A Nonſut, is different from a „ 
traxit. A Nonſuit 1 when the Plaintiff upon Demand ſhould ap- 
pear in Court, and he makes Default by not proſecuting his Suit with 
Effect, or elſe by refuſing to ſtand a Verdict u pon Trial. But a * Re- 
traxit is a voluntary Renouncing of the Suit or "Plea by the Plaintiff or F N. B. 48: 


« 2 Inſt, 125, 


8Rep. 58,59. 


| Defendant preſent in Court. Upon a-Nonſuit before Appearance, and ſo 1Jni. 138; b. 
regularly after Appearance, one may commence his Action again, but not r fan 
upon a Retraxit. But in a Quare Impedit it is peremptory ; becauſe the 68 4 2 
Defendant ſhall have a 25 to the Biſhop. , And Nonſuit after Ap- 3 Cro. 551. 
pearance is alſo peremptory in an Appeal, and on Attaint. The King 
cannot be nonſuit ; but his Attorney General may enter an Ulterrus non 
vult Proſequi which bath the Effect of a Nonfus.). Bus an ae qui 
tam, &c. may be nonſuit. | N 

By 4 & S W. X M. ch. 21. Where the Defendant-is tabs; o ee 
in Cuſtody upon any Writ out of any of the Courts at Weſtm inſter, and im 
priſon'd or detain d for Want of 55 for Appearance, the Plaintiff, be- 

fore the End of the next Term after the Writ is returnable, may declare 

againſt the Priſoner, and may cauſe a Copy to be delivered to the Profiner 
or to the Gaoler or Keeper; io which Declaration the Priſoner ſhall appear 
and plead ; or otherwiſe the Plaintiff 2 have Judgment; as 7 the De- 
Jendant had appear'd, and refuſed to pleald. 

[See 8& 9 WM. z. cb. 27, Concerning the Delirery bf a Copy of a 
Declaration againſt a Priſoner in the Fleet. . Arn. eb. 16. Concerning 
the ling of Warrants ÞY the Attorney of the Plaintiff endet 
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b Qui ſemel actionem renun iavit, amplius repetere non poteſt. 8 Rep. S õQJ .. 
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Finch 431. N That chere moſt be a © Continuance Nom DIY to Day till the 
Regal 6s End of the Suit. Day in legal Underſtanding \ is the Day of A ppearatice” 
1 Inſt 134. b. of the Parties or Continuance of the Suit. In. the King's Bench they 
42 Ld. Ray. never enter Continuances * till the Plea comes in, and the Contindanchs 
* 402. may be enter'd on the Roll only from Term to Term. ] If the Plane 
„ nothing, it is call'd a Diſcontinuance (viz.) of the Proceſs, a 
muſt begin his Suit again. [See 1 Ed. 6. ch. 7. 8 El. cb. 2. #5 fl 
W.& M. ch. 18. 1 Ann. St. 1. ch. 8.] wa 
Of Pleas. VI. Phodings (Placita) largely taken, are all the Sayings of the Par- 
Ear Com. ties to the Suit or Action after the Declaration, until Iſſue in Law or 
Of Fleading. Fact is join'd. But here I take them for the Defendant's Anſwer to the 
Declaration of the Plaintiff, If a Copy of the Declaration is delivered 
to the Defendant's Attorney before the Eſſoin Day, he may be compell'd 
to plead that Term, or elſe Judgment may be entered againſt him. By 
Courfe of the Court, the Defendant is to plead the ſame Term in which 
he appears, if it is an 7/ſuable Term, and the Writ be returnable at 
the Beginning thereof, But uſually the Defendant hath Time to plead 
till the * Term. [See the late Rules, made in the Common Pleas, . 
Eaſter 3 G. 2. and in the King's Bench, Trin. 5 & 6 Geo. 2. that on 
Proceſs 1 the firſt or ſecond Return of any Term, if the Plaintiff 
declares in London or Middleſex, and the Defendant lives within twenty 
Miles of London, the Defendant ſhall plead within four Days; otherwiſe 
within eight Days. [But in both theſe Caſes the Declaration muſt be 
delivered four Days before the End of the Term, or the Defendant will 
be intitled to an Imparlance till the next Term.! 
After the Declaration, and before the Defendant can be forced to plead, 
there is often a Prayer of Oyer (or Demand'to hear) and of Copy of a 
Deed upon which one is ſued. And then an Imparlance. (from Pare; : 
to ſpeak) which is Leave given by the Court for the Defendant to plead. 
till oe next Term. and this Imparlance is either General or Special. 
General, which is ſet down in general Terms without any ſpecial Clauſe. 
Special, with ſuch like Clauſe inſerted, (viz.) faving all Advantages a- 
gainſt the Juriſdiction of the Court, to the Writ, and Declaration, Ec. 
[See of Demurrer, infra.] 
ric 362, 2 The Plea or Defence: is either bin. or a Pls to the gau. 
303, 384. ; 
3Black. Com. f. Dilarory, either in Diſability or 1 I n Diſabiliy, to the 
1 Juriſdiction of the Court, or to the Perſon of the Plaintiff; as that he Y 
bLit, 196, rc. Cannot commence any Suit by Reaſon that he is an * Alien Enemy, out- 3 
1 Inſt. 128. 3. Jaw'd, under a Præmunire, under Attainder, excommunicated, In I 
In Abatement for fome Fault in the Writ, Declaration, Sec. Difability in 
the Perſon only ftops the Cauſe for a while till the Defects are remov'd, 
[See 8 & ꝙ V. 3. cb. 11. as to Abatement, where the Plaintiff or pe- 
fendant dies Sc.] 
By 1 Ed. 6. ch. 7. Creatios of Honour, depend ing Suit, all not abate 
Writ or Action. 
erlnſt. 303.2 The Defendant muſt. APES this © Order i in his Pleading, (vis.) 
1. To the Juriſdiction of the Court. 2. To the Perſon, Plaintiff or De- 
fendant. 3. To the Declaration. 4. To the Writ. 8 'To the 
Action. | 
By 4 Ann. ch. 16. Ne Dilatory Plea is to be rectived Without Aﬀfdayir 
of the Truth , or ſome proba Matter ſhewn. 
2. KA Pico 
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2. A Plea to the Action is that which goes to the Merits of he. Firch $78. 
Cauſe or Action; and is either General to the Declaration, as in Cale, 38s Com. 
| e e ee eee 1 ARE 418 115 8 3803 
Treſp mk nd Troyer, Not Guilty; in Debt upon. à Contract without 
ialty, Vi. 


ED 


Specia Debi per Patriam ;.in an Action of the Caſe upon Aſump/it, 
SS) FILM 101. USIh, fit COUT £31.40 Hi API 1926 10 e #2 
Non. Aſfumpitz in Covenant, Performance of Covenants ; in Debt on 


Band, Nos e kee &c,, or ee which ſetteth forth the Matter 

pleaded at large with apt Concluſion to the Declaration or Adtion. The 

Special Pleas are many, as Per Dures, Per Minas, Pleas in Juſtification, 

as Sor Aſſault Demeſne in Aſſault and Battery, (7. e.) That the Plaintiff 

ſtruck the firſt Blow, Cc, that therefore the Battery was occaſioned by 

his own Aſſault. In Treſpaſs, if the Fact was committed, and one e11an, 282. b. 

| hath Cauſe of Juſtification and Excuſe, he muſt confeſs the Fact and 283. . 
plead the Special Matter, But if he pleads Not guilty, he cannot give eb. 119. 

the Special Matter in Evidence. In Detinue, the Defendant on Non 

Detinet pleaded cannot give in Evidence, that the Goods, were pawn'd 

to him. In Waſte, on Nl Waſte pleaded, one may give in Evidence 

Lightening, Enemies, or any Thing that proves it to be no Waſte. But 

he cannot give in Evidence juſtifiable Waſte; as that he cut down Trees 

to repair the Houſe, or any other ſpecial Matter, In all theſe Cafes and 


Land 


the like, one muſt confeſs and plead Specially. _ 


© If the Defendant in any Action pleadeth a Plea, which is a ſufficient «tag. 372.2, 
Anſwer, and deſtroyeth the Action of the Plaintiff, it is a peremptory 303. b. 
Exception, and is called a Plea in Bar; becauſe it barreth the Plaintiff 
of his Action. As a Releaſe, the Statute of Limitations, b Eſtoppels, Ws 352.4 
(i. e.) when a Man's own, Act or Acceptance ſtoppeth him to alledge or 
| plead the Truth; Accord or Agreement with Satisfaction, Arbitrement, 
or an Award, Performance of the Condition of a Bond, c. If one un der 
Age pretends that he is of full Age, and enters into Bond, tho' he may 
avoid it by pleading Nonage, yet you may indict him for a Cheat. [Q.] 

There are alſo temporary Pleas in Bar, or that Bar only for ſome Time. 

There is alſo. a Plea call'd a Foreign Plea, as to an Action in the Mar- 
ſbalſea Court, that the Cauſe of Action did ariſe out of the Juriſdiction 
of that Court; and the like as to other inferior Courts, that the Lands 
in Queſtion are Ancient Demeſne, and to be impleaded for in the Court 

of tht Manor of whick they are holden, EEE: 
© Confeſſion is alſo a Plea to the Action, where the Defendant confeſſes . Finch 385. 
the Plaintiff's Action to be good. „%%% oe td Ot Owls . Zhlack. Com. 

This is tue ſtrict Signification of a Plea, But in a large Senſe, when?“ 
the Defendant has pleaded, the Plaintrff pleads too, and anſwers the De- 
fendant's Plea; which is called a Replication. The Replication muſt Inf. 30;. b. 
not vary from the Declaration; but muſt purſue, and maintain the Cauſe 3 
of the Plaintiff's Action. Other wiſe it will be a Departure in Pleading, 54 ht 
2 Going to another Matter, and, a Saying and Unſaying; which the Law 

will not allow. A Rejoinder. (71 riplicatio) is the Defendant's Anſwer, e1lof.. 30 ;. b. 

to the Replication of the Plaintiff, A Surrejoinder (Quadruplicatio) is "= he 
the Plaintiff's Anſwer to the Defendant's Rejoinder. Sometimes, though © 5 
very rarely, the Parties go ſo far in Pleading, that it comes to a Reburter. 
A Rebutter (from Bouter, rep lere, to put back) is the Anſwer of the 
Defendant to the Plaintiff's Surrejoinder. Surrebulter is the Replica- 
tion or Anſwer of the Plaintiff to the Defendant's Rebutter. . 
Some Particulars often ariſe in the Courſe of Pleading, (big.) Ta- Doclrina 
verſes, Aver meuts, Proteſtando's, Uncore Priſt, Quæ eft Eadem, Ec. Colour, ef rt - 
Departure, &c. which ſome think to be full of curious Learning. [But Entries. 
lee 4 Ann. ch. 16. 5 Geo. 1, ch. 13.) „ 
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248, he: - purſue the Subſtance and Effect of the ſame accordingly. And regular- 


| N * hy Special Pleadings which amount to the- 3 Iſſue, are not to be 
369. allow'd, but are demurrable to. 


2 Tale TT the "Book IV. 
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TITTY T0! Nur 


z Black. Com. T0 7. Fey ( TT? „ 7 ransfigeres to ſtrike through) ſomething | 
particularly charged in the Declaration cr Pleadings, pl no more than 
p articularly to deny. it to, be true in theſe Words (viz) A Hue hoe, OBE: 2 


312. 


out, that, .&c, It b. be of the Matter, or Manner, 7 E Day, 
of Place, . 


14144143 


throug h, or makes an End of the Danſe, when, the Point i 18 determided f 
by he Jury. [See 4 Ann. ch. 16.] "Every 'Ples ought to be ible, | 


otherwiſe the Cauſe will never be at an End. 
2rlnſt. 303. 2. All Pleas in the Affirmative ought to be a 1 20% with He 1 


eft Verificare ; but a Negative cannot be averr'd, becauſe it cannot be 
„ -.,; proved. LY: Ann. ch. 16.) This Affirmative is what is, call'd an 


Aver nent, a ad is General as before mentioned, with Hoe aratiis, &c. 
Particular, as where the Life of Tenant for Life or in Tall, or the Age 


of a Perſon, Gg, are averr'd. [For Proteſtands's, Confeſing. ang on 4. 


ing, Uncor Priſt, 1 N. eff Eadem, &c. See Regula Placitandi, Bobun's 
ee egalis, LS, 
Brent Variety, ] 


ouble; Plea will be difallow'd | 1 
But by 4 Ann. ch. 16. Any | Defendant or. ati” in any Aftion or 


Suit, or Plum in Replevin, 75 any Court of Record, with Leave of the 


Court, may plead as many ſeveral Matters as are "neeeſſary. 775 
The Pleading of every one ſhall be taken ſtrongly againſt himſelf. 
or every one is preſumed to make the beſt of his own Cauſe. 
© 5Rep. 119. | When one is c authorized to do any Thing by the Common Law, by 
rink, 283. 4. Grant, Commiſſion, Act of Parliament, or, by Cuſtom, he ought. 15 


ly when one doth any Thing by Force of a Warrant or Authority, he 


muſt plead it. But Err in late Statutes there is a Clauſe to em- 
ed for executing an Authority given by them, to 
_ plead Not guilty, and to. give the Special Matter In vidence, [See infra 


power one, that is 


of Lues. 


+ Whenever. one cannot have . Advantage of the Special Matter by 
IInſt. 28 3. a. Way of Flieg she ſhall take Advantage of it in Eyidence, _ _ 


[See where. a Defendant will not plead, Of Judgment by Default, 
7 50 And 4 Geo. 1. Sir 11, For Tranſportation of unlawful Ex- 
porters. of Wool, that refu ſe, while} in Priſen Nö. want t of Bail, to Pet 
10 the Declaration, Se, | 


> ; wh. % 
LDF LY, > Þ . *I 5 


Of Iſſues. 'VIL 1 7 the 8 11 nls, R Rep lane, Roviodet Sc. a are come 


to ſomething afficmed by one, and denied by the other, they are at 
Ji} 


FC] n 


Ind. 126. a. f Tie: 8 1 , b to flow, Exitus 9 1 is a fingle, certain; 


11 Rep. 10. 


n k. and material, Point, iſſuin Ron of the d of Pleas of the Plain- 
egularly of an Affirmative and Negative, 
re. Com. to be tried by thee, Men. ni BF a /rit 45 Tight! it is call d the NM. Ye 


ch. 35. tiff and Defendant, con 
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* PETER: Macitum intarpretari At | contra proftrentem. x Inſt, 303. b. 
f * Oportel a res certa deaucatur i in eritum 10 Judlici cum, 58. Rep, 355 38, 61. 
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Children begotten between a Man and his Wife, ſometimes for Amerci- 


to abide) is an abiding in Point of Law, and a referring to the Judg- * 72.0. 
ment of the Court, whether the Declaration or Plea of the adverſe Party 5 Rep. 104: 


Sides; and then the Judges give Judgment; taking it for granted; that 314: 
he that demurreth in Law, confeſſeth all Matters of Fact, that are well 


cularly ſpecify it. [See 27 El. ch. 5. 4 Ann. ch. 16. 
Judges of the Court. [See of Fudgment, infra.) 


touching a Matter of Record, upon pleading Nul tiel Record, or no ſuth 38. 


promiſed Payment, &c. If a Plea is ſufficient. in Law, and the Mat- 


Jury. 
the Jury, whether the Defendant hath done any ſuch Thing as the 
Plaintiff layeth to his Charge; as when he pleads Not Guilty to a Treſ- 


alledged by the Defendant in his Defence; is to be tried by the Jury ; 
as in Aſſault and Battery, where the Defendant Pleads that the Fair 


Pleadipg, which is chargeable and dangerous. Upon the general Iſſue, 


proves the Plaintiff hath no d Caule of Action. [See 23 H. 8. ch, 1 


(on Mitte) 3 the 2 Cauſe * Jnr upon that Point. 7 Mie 
is alſo taken for Expences, as Mi iſe et Cuſtagia. 
Tſue has ſeveral Significations in Law. Sometimes it is taken for the 


aments and Fines, and ſometimes for Profits of Lands and Tenements. 
But here it is taken for the Point of the Cauſe depending in Suit, where- 
upon the Parties | Join, and put their Cauſe to Trial ; which is properly 
a Traverſe. | 

Iſſues in this laſt Senſe are of two Kinds, (vis. Upon Matter of Law, 
or 1 Matter of Fact. 


1. An Iſfue joined upon Matter of * Law, is to be dbtaboitifel 5 HERS, koch Bool: 
Judges z and this is called a Demurrer. A Demurrer (from Demorari, 4: — * 


is ſufficient in Law to be maintained, When the Demurrer is joined, = * 


the Caſe is made a Conſilium; and is to be argued by Council on both 3 Black. Com. 


and ſufficiently pleaded ; but not otherwiſe. If the Judges are equally 
divided, or conceive great Doubt of the Caſe; the Cauſe may be adjourned 
into the Exchequer-Chamber, to be argued by all the Judges. [See 
14 Ed. 3. St. 1. ch. 5. ] 

A Demurrer is either general or ſpecial. General, which ſhews no 
Cauſe. Special, which ſheweth the Cauſe of Demurrer, and does Rem 
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If the Point is difficult to be decided, it is publickly agoed by word 
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2. An Iſſue of Fa# (i. e.) Whether the Fact is true or - falſe. 3 is either 2 Race. Com: 


Record ; or touching a Matter i in Pais or Fact out of Court, as whether 
ſuch a Deed was ſealed and delivered by the Defendant ; whether he 


ter of Fact DO to be falle, Iſſue is taken thereupon, and tried 7 a 


The King may wave a Demurrer; and take Iflue at his Pleaſute. 
Iſſues of Fact too are b general or ſpecial, General; when it is left to b Toft. 1 26.8. 


paſs, Cc. Special, when ſome ſpecial Matter, of ſome material Point 


ſtruck firſt, &c. 
There may be an Iflue to Part, and a Demurrer to Part. {See of a 
Demurrer to Evidence, infra.] 3 
In many Inſtances, by Virtue of ſeveral Acts of Parliainent? one may 
plead the general Iſſue, and give the ſpecial” Matter in Evidence for Ex- 
cuſe or Juſtification ; it is to be wiſhed, that it was fo in more Caſes. 
© For theſe Acts are made for avoiding Prolixity and Captiouſneſs of er Int. 263 2 


the Defendant in ſuch Caſes may give any Thing in Evidence, which 
5 | | Ju. 15 
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2 lnſt. 124. b. of the 
. The Trial of the Truth of the Fact is according to the Nature of the 
n I | : N e | , . * | 


331. 


13 2. cauſe this Trial is by Witneffes, not by a Jury. [So two Witneſſes are 
2 Roll. Abr. required to prove the Suggeſtion on a Prohibition to a Suit for Tithes, by 
: 3 Black, Com, . x x8 | 5 


570, 580, 
8 9 83. | 1 ' R . * . 2 ; F 
385 175 ficate of the Mayor of Bourdeaux. But it is ſaid, that this muſt be 


"= An Inſtitute of the 


2 
os ei — —— — — 


| — — 22, 


— a 
* 
- 


Ja. 1. ch. 15. 7 Ja. 1. cb. 5. 21 Ja. 1. cb. 12, Ec. See alſo of 
Evidence, poſt. 3 4 2 1 
2 Ilnſt 126 2a. d If the Tender of the Iſſue comes on the Part of the Plaintiff, the 
Finch 398. Form is, Et hoc petit quod Inquiratur per Patriam. If on the Part of the 
Defendant, it is, Et de hoc Ponit fe ſuper Patriam. [See again 4 Ann. th. 

16. for Coſts on Demurrer.] | "3 ig . 
[By 14 G. 2. ch. 17. F the Plaintiff neglects to bring on bis Iſſue to be 
tried according to the Courſe of the Court, the Court 1 


rt upon Motion may giut 
Judgment for the Defendant, as in the Caſe of a NVonſuit.] 2 


ra VIII.“ Trial is an Examination of the Truth of the Point in Iſſue, or 
a Queſtion bet wixt the Parties, whereupon Judgment may be given. 


; Black. Com. Iſſue. As, 
330. | 


5% Rep. 30, . Trial by b 1nſpeion, upon a Writ of Error to reverſe a Fine levies 
1. — 
0 1 Roll Abr. 


by an Infant, or in Auditd Quereld to avoid a Recognizance or Statuts 
acknowledged during Minority. 
Bol. Abr. examined by the Court. But there ought to be other concurrent Proof; 
3 Black. Com. Alſo Maybem ſhall be under the Inſpection of the Court, to incteaſe the 
Damages, if the Court thinks fit. [LN BB 

„% Rep. 3% 2+ Trial by e Jitmeſes, as where Iſſue is in Dower, whether the 
1 Init. 6. b. Huſband is living or no. Here two Witneſſes at leaſt are requiſite, be- 


6 


33 Inſt, 74% 3. Trial by d Certificate of the Marſhal of the King's Hoſt, in Times 


261. 4. 


3 of War out of the Realm, whether the Party is in the King's Service or 
9 CP» 1 

31. 

2 Roll. Abr. 
dant was in Priſon at Bourdeaux in France, it ſhall be tried by the Certi- 


585, & underſtood, when the ſaid Town was Part 


3 For Matters within the Realm, 


of the King's Dominione. 
by the Certificate of the Lord Mayor and 
Aldermen of London, by the Mouth of the Recorder, of a Cuſtom of 


is a Foreigner; of the Judges concerning Records in their Cuſtody, when 
_ Hive is joined upon Nel tiel Record, or whether there is ſuch a Record 


Loyalty or Lawfulneſs of Marriage, General Baſtardy, Excommunication, 
Plenarty by Inſtitution into a Church, Ability of the Parſon, &c. If 
a Defendant claims his Privilege as a Scholar, Cc. of the Univerſity, 


not if the Parties are at 


Iſſue, whether the Defendant is of ſuch a 
College, &c. i 285 


8 


a Eventus judiciorum ſunt incerti. 8 Rep. 40. 


4. Trial 


Book IV. | 


Here the Infant may be viewed and 


- for the Court may be deceived, if they rely only upon View of the Party. 


no. Of the Chief Officer of the Place out of the Realm in Time of 
Peace; as if it be alledged in Avoidance of Outlawry, that the Defen- 


London, unleſs the Lord Mayor and Aldermen are intereſted in the Action; 
of the Sheriffs of London, whether one hath the Privilege of a Citizen or 


or no; by Certificate [Examination] of the Sherrsff, whether he made 
ſuch a Return or no; of the Ordinary in Cauſes Eccleſiaſtical, as of 


the Claim is by the Certificate of the Chancellor or Vice-Chancellor. But 


_ 


+," 


_ 


= 
© 
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CHAP. 4. Laws of England, 588 


Dr — 


„ Trial by * Wager of Law, or the Defendant 8 Oath, as in Debt upon i 
a ole Contract, Detinue, Sc. 5 294. b. 
To wage Law (Vadiare Legem) is to take an Oath at the Bar, that he 2 lat. 45. 
oweth not the Debt demanded of him upon a ſimple Contract, or any 22 7 
Part thereof : But he ought to bring with him eleven of his Neizhbours; 88, we 90. 8 
or ſo many Perſons as the Court ſhall order, that will avow upon their * inch, Book 


- Oaths, that they Believe he ſayeth the Truth. But this may be enen Af 225 


XX 
with at the Diſcretion of the Court, Re _ 
Note, Though the Books mention eleven Compurgators, yet it is the ? Black. Com. 
_ Courſe in the Common Pleas to have but fix, n 


But Actions on the Caſe are now brought for Debts upon ſimple Con- 500. 
tract; and Trover and Converſion for Detinue, &c. where the Defendant 
cannot wage his Law; upon which Account Wager of Law is much out 
of Uſe. It may be ill 1 in Actions of Debt upon a By-Law or an Amer- 
ciament in a Court-Baron, unleſs the Lord Foy preſcribe to determine 
Pleas by a Jury. No Wager of Law ſhall be againſt the King. And in 
every 2uo Minus brought by the King's Debtor in the Exchequer, againſt 
one indebted on a ſimple Contract, the Defendant ſhall not wage his Law; 
for the Benefit of the King. | 
2 Trial by Battle is diſuſed. Trial ug Ordeal i is taken away by Statute 9 Rep, 32; 


33. 
not printed. 3 Black. Com. 


3. 
„ Trial of Matters of b Law! is EV a the Judge upon Demurrers, foes * 2 Reg: 30. 


cial Verdicts and Exceptions to Evidence. Alſo upon the Cuſtoms 8 


1 ae b. 
Uſages of every Court. Finch, 227; 
It a Judge is doubtful or miſtaken in Matter of Law, a Stander-by 3 Inſt, 29. 
- een ee Curie) may be allowed to inform the Court, ; Black Com. 
3 4. 


6 Trial of Matters of © Record is to be by the * itſelf. The Pro- c 1 Inſt 117. b. 


cecdings of Courts not of Record, ſhall be tried by a Jury. Eng, Com. 
9 Rep. 31. 
Trial by twelve Men, or by 4 Jury, is the common Method, . 


of iy Practice. Matters of Fact are to be tried and decided by em; ; ? 99 4. 


though if they take upon themſelves the Knowledge of the Law, and 59 
give a general Verdict, it is good. But to find the ſpecial Matter is the {Me" 37% 


400. 


ſafeſt Way. | Litt. 368. 
In this Way of Trial by jury, let us conſider the Proceſs to bring i in 5 3 8 4. 
the Jury, Challenges of the Jury, the Evidence to be given to the Jury, by Peers; 
| the ah erate. ch. 5, poſt. 
| 3 Com. 


1. The Proceſs to brig i in the fury 1 in the Common Pleas, is by Venire of the Trial 
facias and Habeas Corpora Furatorum ; a Diftringas Furatores goes out of by Jury. 
the King's Bench to the ſame Intent as the Habeas Corpora Juratorum. 

Upon this Writ of Venire the Sheriff ſhall return a Jury in a Panel, or 
little Piece of Parchment, annexed to the Writ ; on which Account the 


. 2 


4 > Ex faclo jus oritur. 2 Inſt. 226. b. 2 Inſt. 49. 3 Inſt, 29. 
3 nj queſlionem juris non reſpendent Juratores, ſed judices. 1 Inſt, 125, a, r5 5. b. 226. a. 
1 9 Rep. 24. 

1 Ad guæſtionem faeti; non reſpondent Judices, 2 ju -ateres, I Inſt. 12 5. As 155. F. 226. a. 
9 REP. 24. 


10 7 
1 by 5 
*. 
3 . 
% 


— 
= - > N — — 
7 — — 2 — —=- — _ * 
99 - Io - . * — — — 
— _ EX” a” — - : — . — IF. : 
= — ——ů— 4 „ _ 


— 
23 2 


— x — 


— — — 


r A 9 


— = =— 


— — 


OY 


2 — — 
5 3 * — * — —— 
- \ \ — : 2m = — —— 2 * 
3p ; — 2 he On — — = — 
2 22 — 2 2 — — 
6 us — * 3 * —2— — = I 3 
= as of . - 2 2 — — 
*r — a - — ; + "FP = 8 2 3 
* * F Pr * - — - -— __ — . 7 * 2 — = — - 
* —_ = — a * — — 
% P - ” * * * 7 — 
— — : ö — — . 4 
* — T_T. — * * 2 * - _ ” — * * 
. — * 
* 


} 
N | 
1 
} 
4 
4 

t 
*. 
; 
ba 
14 

] 


+ 
44 
1963 
WW 
* 
" [ 
[ * 
. 
44.4. 


Pe yy * — — . 


584 J Inflitme of the 


J. 1. cb. 15. 7 Ja. b. cb. 5. 200 Ts * 12, Gr. See all of 
Evidence, poſt. 


4 1Inft.126a, 4 If the Tender of the Iffue comes on the Part of the PlaintiF the 
Finch 398. Form i is, Et hoc petit quod Inquiratur ger Patriam. If on the Part of the 

Defendant, it is, Et de hoc Ponit fe ſuper Patriam. [See again 4 Ann. th. 
16. for Coſts on Demurrer.] 


[ By 14 G. 2. ch. 17. If the Plaintiff negledts fo bring on bis Jar to be 
tried a 440. to the Curſe of the Court, the Court upon Motion I give 
Judgment for the Defendant, as in the Caſe of @ Nonfutt.) 


—ytͤ— — —— 


Of Tal. VIII. 2 Trial is an Examination of the Truth of the Point in Hae, or 

i laſt. 124. b. of the Queſtion betwixt the Parties, whereupon Judgment may be given. 

125.3 The Trial of the Truth of the Pact 1 is according to the Nature of the 
Finch, ch. 36. ec A AS 

3 Black. Com. ue. 8, 

330. 

hs. 6, Trial by b Inſpedtion, upon a Wit of Error to reverſe a Fine levies 

32 c by an Infant, or in Auditd Quereld to avoid a Recognizance or Statuts 
1 Roll. A r. 


3 acknowledged during Minority. Here the Infant may be viewed and 
5 2. 


2 Roll. Abr. examined dy the Court. But there ought to be other concurrent Proof; 


572,57 3,578. for the Court may be deceived, if they rely only upon View of the Part 
3 Black. Com. 


y. | 
% Alſo Mayhem ſhall be under the — of * to increaſe the 
NN Damages, it the Court thinks * 


n 2 K tial by e Witneſſes, as wine Ive 3 is in Dower, whather the 
. "Huſband i is living or no. Here two Witneſſes at leaſt are requiſite, be- 
4 Inſt. 479. 


e cauſe this Trial is by Witneffes, not by a Jury. 


2 Roll. Abr. required to prove the Suggeſtion on a Prohibition to a Suit for 1 id 

5 inc Gom 2 & 3 Ed, 6. cb. 13. 814. ] 3 

: 1204 744. 1 Trial by d Certificate of tho Marſhal of the King 8 Hoſt, in Times 
2605 $e 


of War out of the Realm, whether the Party is in the King's Service or 
3 h no. Of the Chief Officer of the Place out of the Realm in Time of 
2 Roll. Abr. Peace; as if it be alledged in Avoidance of Outlawry, that the Defen- 
579, 599% gant was in Priſon at Bourdeaux in France, it ſhall be tried by the Certi- 


55 . ficate of the Mayor of Bourdeaux, But it is ſaid, that this muſt be 
$85, & underſtood, when the ſaid Town was Part of the King's Dominion. 
3 Black. Com. For Matters within the Realm, by the Certificate of the Lord Mayor and 
992 Aldermen of London, by the Mouth of the Recorder, of a Cuſtom of 
London, unleſs the Lord Mayor and Aldermen are intereſted in the Action; 
of the Sheriffs of London, whether one hath the Privilege of a Citizen or 


is a Foreigner; of the Judges concerning Records in their Cuſtody, when 
Hue is joined upon Nel tiel Record, or whether there is ſuch a Record 
or no; by Certificate [Examination] of the Sheriff, whether he made 
ſuch a Return or no; of the Ordinary in Cauſes Ecclefiaſtical, as of 


Loyalty or Lawfulneſs of Marriage, General Baſtardy, Excommunication, 


Plenarty by Inſtitution into a Church, Ability of the Parſon, Sc. If 


a Defendant claims his Privilege as a Scholar, &c. of the Univerfity, 
the Claim is by the Certificate of the Chancellor or Vice-Chancellor. But 


not if the Parties are at Iſſue, whether the Defendant is of ſuch a 
Collage; V»„ñ Ls 


HR 


* 


2 Eventus judiciorum ſunt incerti. 8 Rep. 40. | 


4. Trial 


[So two Witneſſes are 


i. it — A. — * 
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CHAP. 4. c "Lows of England, 3 580 


4. Trial by * Wager of Law, or the Defendant 8 Oath, as in Debt upon . rp 204 b 
a ook Contract, Detinue, &c. . 294.0, 


2 a. 

To wage Law (Vadiare Legem) is to take an Oath at the Bar, that he 2 Toit. 45. 
oweth not the Debt demanded of him upon a ſimple Contract, or any 25 . 
Part thereof: But he ought to bring with him eleven of his Nei zhbours, 88, 59, 9 
or ſo many Perſons as the Court ſhall order, that will avow upon their F. inch, Bool 


- Oaths, that they Believe he ſayeth the Truth. But this may be diſpenſed Fart 25 


xxii. 


with at the Diſcretion of the Court. v. 10, 11. 
Note, Though the Books mention eleven Compurgators, yet it is the 2 nd yo 
Courſe in the Common Pleas to have but-fixs, _ IId. Ray. 


But Actions on the Caſe are now brought for Debts upon ſimple Con- ET 
tract; and Trover and Converſion for Detinue, Cc. where the Defendant 
cannot wage his Law ; upon which Account Wager of Law is much out 
of Uſe. It may be Rill in Actions of Debt upon a By-Law or an Amer- 
ciament in a Court-Baron, unleſs the Lord does preſcribe to determine 
Pleas by a Jury. No Wager of Law ſhall be againſt the King. And in 
every Quo Minus brought by the King's Debtor in the Exchequer, againſt 
one indebted on a ſimple Contract, the Defendant ſhall not Wage his Law; 
for the Benefit of the King. 
a Trial by Battle 1s diſuſed, Trial by Ordeal is taken away by Statute 9 Rep. 32, 


33. 
| not 32 rinted. 3 Black. Com. 
. 
Trial of Matters of * Law is by the Judges upon eee ſpe- 9 Rep. 30. 


dal Verdicts and Exceptions to Evidence. Alſo upon the Cuſtoms ang * 23 125.6 


| 158. d. 
Uſages of every Court, Finch, 227; 
I a Judge is doubtful or 9 in Matter of Law, a Stander-by 4 lol, <4 
(as amen Curie) may be allowed to inform the Court, x Mink oa: 
314. 


6 Trial of Matters of © Record is to be by the Record ieſell. The Pro- © Loft, 117.b, 


cecdinngs of Courts not of Record, ſhall be tried by a Jury. FRE: Com. 
9 Rep. zu. 
Tal by twelve Men, or by 4 1 is the common Method, and * 391: Abr. 


, 576. 
of buy Practice. Matters of Fact are to be tried and decided by them; 5 8 4 


though if they take upon themſelves the Knowledge of the Law, and 30. 0 
give a general Verdict, it is good. But to find the ſpecial Matter is the 3 


400. 


ſafeſt Way Lit. 368. 
In this Way of Trial wy Jury. let us PPS che Proceſs to bring in 12 r 15 
the Jury, Challenges of the Jury, the Evidence to be 01 to the Jury, by Peers, 
the Verdict. Fo | oa . 


CR? ©» 
I. T he Proceſs to bring i in the Jury i in the Commicn Phat, is by Venire Of che Trial 


Facias and Habeas Corpora Furatorum; a Diftringas Furatores goes out of by Jury. 
the King's Bench to the ſame Intent as the Habeas Corpora furatorum. 

Upon this Writ of Yenire the Sheriff ſhall return a Jury in a Panel, or 

little Piece of Parchment, annexed to the Writ; on which Account the 


— 


* 


Es fafto jus oritur. 2 Inſt. 226. b. 2 Inſt. 49. zac. 29. 

Ad quæſtionem juris non reſpondent j uratores, ſed judices. 1 Inſt, 125. a. 1 55. b. 226. a. 
9 Rep. 24. 

d Ad queſtionem Hacki: non reſpondent judices, fe; ju ateres. 1 Inſt. 12 5. a. 15 5. b. 226. a. 


9 Rep. 24. 7 
7 K Jury 
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586 An Inſtitute of the Book W. 


Jury is ſaid to be impanelled; and then ſhall go the Writ of 5 
Corpora, to bring in the Jury. [See the Catalogue of Writs, ſupra, for 
Venire facias, Habeas Corpora, and Diftringas Juratores, and I 3 Car. 2. 
St. 2. cb. 2. 7 8 V. 3. cb. 32. 
By 4 An. ch. 16. By Virtue of ſpecial Writs of Diſtringas or Habeas 
21 Inſt. 15 f. b. Corpora, /ix Furors may view a the Fen, Lands, or Places in Rene. 
[See 3 G. 2. ch. 25.] 
Now the Plaintiff 's Attorney agb to give the Defendant 8 Atterger 
ſofficient Notice of Trial in Writing. 
[ By 14 G. 2. ch. 17. He muſs give ten Days Notice at ho, if Difen- 
aant reft 45 abcve forty Miles from London; and © 
Countermand of Notice mult be at leaf} "fs Days FI the: intended 


Trial, or elſe tbe Plaint1ff ſhall pay Caſts, as if there bad been no Coun- 
termand. 
But for the Sittings in London or Middtſox, if the Defendant Rete 
within forty Miles from London, eight Days Notice of Trial, excluſive, 
is ſufficient; if above forty Miles there muſt be fourteen Days; and if 
the Defendant lives within forty Miles, two 3288 Countermand 18 ow 
ficient. OO 
Wben the Jury appear upon the Procith, if the Defondant- Aces not 
appear, the Plaintiff may pray, that the Inqueſt may be taken by De- 
fault, and his Petition will be granted, whether the Defendant after- 
wards appears or not. In ſuch Caſes the Uſage is to go into the Evi- 
| dence for the Plaintiff, and take a Verdict for him. ] But if the Plaintiff 
makes Default, he hall be nonſuited, and the Defendant ſhall have Coſts. 


[See 7 & 8 VV. 3. ch. 32. and for the Writ of Pr 0100 the Wen of 
Writs, ſupra, v. Proviſe.] 1225 


131553 The b e (Yurata, from 13 to ſwear) Gonifieth twelve Me 
toy 522 (Liberos et Legales, Freemen, indifferent, and not outlawed or zufaobs) 
155 a. & b. Who are ſworn Judges upon Evidence in Matters of Fact. The Words 
* 27- Ajize, Inqueſt, and Homage, are ſometimes taken for a Jury, 
E P., N. . « Aliens, Men attainted of any Crime, ought not to ſerve on Turies. 
1665. Cleigymen, Infants under fourteen Years of Age, and Perſons ſeventy 
Taft. 447 Years old, &c; are exempted. {See t. 2. ch. 38. for Perſons ſeventy 
Years old. 6 W. 3. ch. 4. for Apothecaries. 7 & 8 W. 3. ch. 32. for 
the County of York, and for the Inhabitants of Weftminſter, &c. And 
ſee Non ponend:s in 27 is et Juratis in the Catalogue of Writs, ante.] 
There:is a Jury ſometimes Per medietatem Lingue (i. e. ) half of the 
Jury are to be Aliens, where one of the Parties is an Alien, [See 27 
"Ed, z. St, 2, ch. . 28 Ed. 3. <>. 1 3+ 8 H. 6. ch. 29. 1&2 Fb. 
3 lnſt. 27. & M. ch 4] But this is not allowed in d High Treaſon. Ew 
II. P. C. 26 If both Parties are Aliens, the Jury ſhall be all Engh/h. 
Rats 6.pl- Sometimes a ſpecial Jury is granted (viz.) that the Sheriff ſhould at- 
Trials per pais tend the Prothonotary with his Book of Freeholders, that the Prothono- 
50 © tary, in the Preſence of the Attornies on both Sides, may take out forty- 
bs B.2.p. 420.) Eight, from which each Party ſtrike out twelve, and then the Sheriff may 
impanel the reſt. 

[See 7 & 8 W. 3. cb. 32. For the Conſtable's, Duty to return to the 
Quarter- "Seſſions a Liſt of all thoſe that are qualified to ſerve on Juries, 
Sc. See 3 Geo. 2, ch. 25. and 4 Geo. 2. ch. 7, for chooſing Juries by 
Ballot, &c. and the Method of appointing Views, and ſpecial Jacies, and 


24 Geo. 2. C0. 19, touching ſpecial Juries, and for returning Juries de 
Corpor? 
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6. -4 &i5 191 SM," e.7. 5 El. ch. 25. 14 Bl. ch 9. 4 5 V. 


impanell'd. And here may be a principal Cauſe of Challenge to the 339. 
ſpect of Partiality or Default of the Sheriff, or other that made the 


Return of the Jury, and not in reſpect of the Perſons return'd. Par- 
tiality of the Sheriff may be by Reaſon of Kindred or Affinity to the 


the Sheriff returns it as of himſelf, 2. To the Faveur ; which is not 


| Sheriff's Son hath married the Daughter of the Party, Sc. This Ex- 
ception to the Favour may be left to ſuch a Trial, and the whole 


the Array for Favour, though the King may doit. A Subject may take 
a principal Challenge. It one Man is ſworn, the Array cannot be 


1 * ” —7 
* 


CHAP. 4. | Laws of England. 5 


* 


- 
a 
— 


Cor pore Comitatus on Iflues upon penal Statutes, and for altering the 
Law for returning a Knight upon the Panel- where a Peer of the Realm 
is a Party.] | 12155 re 

2 Tales-Men (Tales de Circumſtantibus) are By-Standers to ſapply the eg, 3 
Want of Jurymen of the principal Panel, who were impanell'd on the e 
Jury, and did not appear; or at their Appearance were challenged by Fel, 41+. 
either Party as not indifferent. In which Caſe the Judge of N Prius, ad Hos 
upon Motion of the Plaintiff or Defendant, grants a Supply to be made 2 74. Ray. 
by the Sheriff, Sc. of one or more preſent in the Court, to make a ful! ““ 
Jury, which he could not do by the Common Law. See 35 H. 8. ch. 


— — "1%. ets Mis. earns e & — — 
J #< x A "WAZE. 7 * 
3 r 8 I: — if 
—_— nd e 


2 ** 


& M. cb. 24 and eſp clally the 7 & 8 V. z. ch. zz.] There is alſo a 
Decem Tales, as when a full Jury doth not appear at a Trial at the Bar, 
there goes out à Writ to the Sheriff, Apponere Decem Tales, 


22 — 2 — ps 
e . * . 
* 1 


3. There may be Challenges of a Jury. A Challenge (Calumma, à 6 Inſt. 55. b. 
feign'd Word in this Caſe) in legal Senſe, as applied to a Jury, is an 156. a. b. 
Exception againſt them that are return d to be Jurors, This Challenge fe 
is twofold (va.) to the Array and to the Polls, | 5 Challenge. 

EY | | | | Finch 400, 
1. A Challenge to the Array (ſo called becauſe the Jurors Names are RH As 
'arrayed and rank'd one under another) is to the Array of the principal 636, 637, 
Panel, or to the Array of the Tales. A Challenge to the Array of the 638,639, 


Rees. 3 1 . 640, 641, &c; 
principal Panel is at once to except againſt all the Perſons ſo arrayed. or : Block. Cow. 


Array, and a Challenge to the Favour. 1. A principal Cauſe, in re- 


Plaiatiff or Defendant, or if one of the Jury is return'd at the Nomina- 
tion of the Plaintiff or Defendant, Sc. His Default may be by not re- 
turning a Knight, when a Peer of the Realm is either Plaintiff or De- 
fendant, [but the Challenge for this Cauſe is taken away by 24 Geo, 2. 
ch. 18.] or if the Array is return'd by the Bailiff of a Franchiſe, and 


ſo ſelf-evident an Exception, but is left to the Judgment of Triers, two 
of them that are impanell'd being appointed by the Court for that Pur- 
poſe ; as if the Plaintiff or Defendant is Tenant to the Sheriff, or if the 


Array may be quaſh'd for it. The King may take a principal Challenge, 
or to the Favour ; and it thall be tried according to the uſual Courte. 
But where the King is Party, or in caſe of Life, one ſhall not challenge 


challenged, either for a principal Cauſe of Challenge, or for Favour. Yet 


if the Challenge to the Array is found againſt the Party that takes it, he | if 
ſhall have his Challenge to the Array of the Tales, and his particular . a fed 1 
» | | | % | i. 180 0. 1 
Challenge to the Polls. ES: | 1 a & i 
Ch 5 3 | 188. a; 1 
| | CLE 9 5 | L72.h; + 

2. A Challenge to © the Polls is an Exception againſt one or more Hachen 87. ky 
particular Jurors return'd. And this may be Peremptory, Principe!, tor &c : i 
Favour, for Default of Hundredors. 5 3 Black. Com. # 
HS I. Peremptory, ic 

pt 


. wh 


. A = 
* r 0 1221 


. Toftirure of the Book IV. 


3 Black. Com, 
361. 


1. Peremptory, without ſhewing any Cauſe, which is only. in v Treaſon 
or Felony, in Favour of Life. 


2. Principal, ſo call'd, becauſe if it is found true, it is fufficlent; with« 
out leaving it to Triers. Principal Challenge to the Polls may be re- 
duced to four Heads, (viz.) Propter Honoris Neſpectum, FONT De- 
feclum, Propter Afectum, Propter Delictum. 

Propter Honoris Reſpectum, in ref pect of Honour, as | becauſe he is a 
Peer of the Realm. 


Thid. 362. Propter Defectum, in reſpect of ſome Defect, or Default; Us of 


Birtb, becauſe Alien born; or of Age, becauſe a * Minor; or of Eflate, 
For, 

By 4 & 5 W. & M. ch. 24. and 7&8 W. 3. ch. 22. Jurors 
Eſtates he fo be 101. per Ann. at l, for Life in F rechold or Copy- 
hold Lands or Tenements, or Rents ; ns in Wales, Six Pounds per Ann. 
excepting Strangers return d Per Medietatem Linguæ. Tales-Men muſt 
be Freebolders or Copybolders cf the County, of Five Pounds a Tear; and 
within Wales of Three Pounds a Year, Saving fo all Cities, Boroughs, and 
Towns Corporate, their ancient Uſage of returning Jurors in ach Marner 

as hath been accuſtom'd. 

[By 3 Geo. 2. ch. 25. A Leaſe for 500 Years, or for 99 Nears, de- 
terminable on a Life or Lives, of the yearly Value of twenty Pounds over 
and above the reſerved Rent, is a Qualification. And by 4 G. 2. ch. 

A ſhort Leaſe of 50 l. improved Rent, over and above the Ground > cat; in 
Middleſex. And the Sheriffs of London may impanel any Houſholder who 
bath Lands, Tenements, or e Eſiate to the Value of one Hundred 
Pounds.] 
a; CHA Sb. 2. eb. 3. 8 H. 6. ch. 29. 4H. 8. ch. 3. 23 H. 
8. ch. 13. 35 H. 8. ch. 6. 27 El. cb. 6. See alſo 7 & 8 W. 3. ch. 
32. 384 Ann. cb. 18. 10 Am. ch, 14. For the County of York.| 


10ro. 413. Theſe Statutes ſpeak adly of Jurors Eſtates been Party and Party, 


which extend not to the King, where he is Party. But here the W | 
ought to have fome Freehold as at Common Law. 

[But by 3 Geo. 2. ch. 25. § 20. Sheriffs or others ſhall not in panel any 1 
Perſon to ſerve on any Fury in any County, City, or Place, for the Trial 
of any capital Offence, who at the Time of ſuch Keturn would not be quali- 
fied to ſerve as a Juror in a civil Cauſe, in ſuch County, City, or Place : 
And the ſame Matter and Cauſe alledged by way of Challenge, and fo found, 
ſhall be taken as @ principal Challenge; and he Perſon ſo ROTOR may be 
examined upon Oath, as to the Truth of ſuch Matter.) 

„ 1Tnſt, 156. b. Þ Propter Aﬀettum, working a principal Challenge, or to the Favour. 
it * Principal, when there is expreſs Fav our, or expreſs Malice. If a Body 
Hob, 294, Politick or Incorporate brings an Action that concerneth the Body, if 
I 2 344. the Juror is of Kindred to any of that Body, it is a principal Challenge. 
z Black Com. So if one of the Parties is of Conſanguinity or Affinity to a Juror; if a 
363, Juror hath given a Verdict before for the ſame Cauſe, Matter, or Title, 
: thoc' betwixt other Perſons ; if one labours a Juror, and gives him any 
Thing for his Verdict ; if after he is return'd, a Juror doth eat and drink 


at the Charge of either Party; if a Juror bath been an Arbitratgr, choſen 


— 


, — —_—— ˙ — — 


_— 


' * Mimr jurare non poteſl, 1 Inſt. 172. b 


4 by 


— 


5 8 
4 reren id 


Car. 4. | | Laws of England. 3 7 589 


—ů— 


by the Plaintiff or Defendant in the ſame Cauſe, To the Favour, | See 
Poſes. 

le Delictum, for Crime, as if the Juror is convicted or attainted z Black. Com. 
of Treaſon, F elony, Perjury as a Witneſs, adjudged to the Pillory, Tum- 363. 
brel, &c. or to be branded or ſtigmatized, or to have any other corporal 
Puniſhment, whereby he becometh * infarnous, or if he is outlaw'd or 
excommunicated. | 

" Theſe are all principal Challenpes becauſe they are betwixt the Par- 
ties to the Record. a In this and all other Caſes he that challengeth muſt* Iſt. 157 b. 
ſhew the Record, if he will have it take place as a principal Challenge; 
otherwiſe he muſt conclude to the Favour ; unleſs it is a Record of the 
ſame Court. 


For b Fauour; when either Party cannot take any principal Chal- oli Inſt. 187. b. 
1 but ſheweth Cauſe of Favour ; which muſt be left to the Diſ- 3 Plack. Com. 
erection of the Triers, upon hearing of the Evidence, as upon a Chal- 5 
lenge of the Array for Favour. But ſome of them come nearer to a 
principal Challenge than others. The Cauſes of Favour are infinite, 
but thereof ſomething may be gathered from what hath been aid. In n 


general it is a Rule, that a Juror muſt ſtand indifferent, as he ſtands 
unſworn. 


4. For Default of + Hundredors, But, | l | 
By 4 Ann. ch. 16. For preventing Delays which habjes by Regen E 
Challenges to the Array of Panels of Jurors and to the Polls, for Default 
/ Hundredors, every Venire Facias for Trial of Iſſue in any Action or 
Suit in any Court of Record at Weſtminſter, ſhall be awarded of the Body 
of the proper County, where ſuch Iſſue is triable, This is not to extend 
70 Appeals of Felony or Murder, or to any Indiftment or Preſentment of 
Treaſon or Felony, or to any Writ, Bill, Action or Information upon any 
penal Statute, [See 27 El. cb. 6. Bu by 24 Geo. 2. ch. 18, i+ ſhall 
extend to Actions and Informations upon penal 8 tatutes. 


- 


= 


The Time to chillenve' a Joror f is before bel is s ſworn, otherwiſe if the 
Cauſe of Challenge ariſes after he is ſworn. 

The Juror himſelf may be examined upon a Voire Dire (to ſpeak © Finch 413; 
the Truth) upon his Oath, to inform the Triers of the Truth of the * 
Challenge, if No Cauſe of Challenge tends not to his Diſcredit, But the 
Triers are not bound by his Oath: | 

No Challenge can be made to a Jury impanell'd volt a Writ of 
Inquiry. [See of Judgment, infra.] 

[See of Ti rial and Challenge, ch. 5 ht]. 


4. Each Juror muſt take the Oath appointed 1 Law, and muſt be 


ſworn well and truly to try the Iſſue of N Prius according to the 
Evidence, 


comme 


* Repellitur à > ſacrament infamis: 1 Loft. I 58. 1 
Vicinus on vicini præſumitur 21 1 Inſt. 158. b. 


7 L 4 Evidence 
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Pais 166, 
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An Inſtitute of the ” "Book W. 


— Us 


2 Terms of 
the Law, v. 
Evidence. 

r Inſt, 28 3. a. 


367. 


Trials per 


"4 Rader, (Dvidentia) is generally uſed for ſome Proof either by 
Writing or Witneſſes. 
This Word Evidence doth not only contain Matters of Record, as Let- 


3 Black. Com. ters Patent, Fines, Recoveries, Inrollments of Bargain and Sale, Sc. 


and Writings under Seal, as Charters and Deeds (tho' the Seal is broken 
off) and other Writings without Seal, as Court-Rolls, Accounts, Letters, 
&c. which are call'd In/iruments ; but in a larger Senſe it containeth 
alſo the Teſtimony of Witneſſes, and other Proofs to be produced and given 
to the Jury, for finding the Iſſue join'd betwixt the Parties. It is call'd 
Evidence, becauſe thereby the Point in Iſſue is to be made evident to the 
Fury. If it zends towards ſuch Evidence, it is alſo call'd Evidence i In 
legal Underſtanding, though not in common Speech. 

Where the Evidence pn the Effect and Subſtance of the Iſſue, it is 
good. 

1. As to Writings, 

b General Acts of Parliament may be given in Evidence, and need not 


Pais 177,178, be pleaded. And of theſe the printed Statute Book is good Evidence. 


à 10 Rep. 92, 


1 Inſt. 128. 
a & b. 


3 Inſt. 173. 
* Trials per 


L Inſt. 2 25. b. 


Trials per 
Pais 167, 209. 


12 A private Act of Parliament in many Caſes ought to be pleaded, and the 
1 printed Statute is not allowed as Evidence, tho' in the ſame Volume with 
the general Statutes printed by the King's Printer; but a Copy, whether 
printed or written, examined by the Record or Parliament- Roll, and 

. proved to be a true Copy, is ſufficient Evidence. 
: 1 4 © Records and Inroliments prove themielves, and cannot be proved by 
= * Witneſſes. The d Copy of a Record o ment may be given in 
2 Roll. Abr. Evidence, being ſworn to be a true Copy. | or Interlining ſhall 


_ $74:575-578- be intended in a Record. But the ſureſt Way ie ty -xomplify a Record 
under the Great Seal, or under the Seal of the Court, to prove a Record 


upon Nul tiel Record pleaded ;- and then the Exemplification of a Record 
may be offered in Evidence; if the whole Record, not a Fart of it, is ex- 
emplified. e But if one takes out a Copy of Part of a Record, he muſt 


at leaſt take out ſo much as concerns the Matter in Queſtion, 4 make 


Oath that there is no more of! it that concerns the Iſſue; but Q. if this 
is ſufficient, ] 

By 3 & 4 Ed. 6. ch. 4. 13 El. ch, 6. An nn of the 
Inroliment of Letters Patent under te c Great Seal Hall be ſuffict ent, to be 
pleaded, and ſnew'd forth in Court. 

The Letters Patent themſelves were to be ſhew'd at Common Law. 

[See the Difference betwixt an Exemplification and a Confiat, and of an 
 Inſpeximus, Innoteſcimus, and Vidimus, 5 Rep. 53, 54] 

Hy 5 H. 4. ch. 14. 23 El. ch. 3. 27 El. ch. 9. Inrollments of Fines 
and Recoveries are of as great Validity as the Originals, : 

A Fine or Common Recovery may be given in Evidence, tho' it is 
not under the Great Seal, or Seal of the Court, and without vouching 
the Roll of the Recovery. The Part indented is the uſual Evidence 
that there is ſuch a Fine. But again it is ſaid on the contrary, that 
the Fine muſt be ſhew'd with the Proclamations, under Seal. And that 
the Chyrograph or Indenture will not be ſufficient ; (that is, where the 


— — 


— — — — —— —— * 


Probationes debent eſſe evidentes, 08 et faciles ntelligi. 1 Toft. 283. a 

[+ Evidence) What is legal Evidence is well performed in Gilbert's Treatiſe of Evidence; 5 
a Work, which it is impoſlible to abſtract or abridge, without loſing ſome Beauty; and 
breaking the Chain of the whole; and which hath lately been ingraſted into that uſeful 
bee The Introduction to the Law of Nil Prius, 4to. 1767. 


4, Pine 


CHa 4. 


TLaur of 8 11. 


- wa” — 
” 


Pine with 3 is to be a Bar to a Stranger, there muſt be an ex- 
amined Copy from the Roll of the Fine and Proclamations.) 
An Inrollment of a Deed proves itſelf, the Court being certified of it 
by a Copy of the Inrollment, examined and atteſted upon Oath, In- 
rollments ought to be credited; the Deeds being firſt acknowledged to 
be the Deeds of the Parties before a Maſter in Chancery, if inrolled in 
the Chancery; or before a Judge of the Court where it is inrolled. The 
Tranſcripts too are made by Officers of Truſt, But the Inrollment of a 
Deed, which needs no Inrollment, or a where the Eſtate doth not paſs by ... 
it, is only Evidence to ſome Purpoſes, and when it can be proved to a e arty 
Jury by Circumſtances, that there was ſuch a Deed, which is loſt or burnt, 
By 10 Ann. ch. 18. If an Indenture of Bargain and Sale w is pleaded, a, 0 710. 
Copy of the Inrollment thereof, examined and ſigned by the proper Officer, ante. rk 
and proved upon Oath to be à true Copy, is as good Evidence as the original 
Indenture of Bargain and Sale. See 5 El ch. 26. 5 Ann. ch. 18. 6 
Ann. ch. 35. 7 Ann. cb. 20. and 12 Ann. Seſſ. 2. ch. 14. where Ex- 
aminations of Popiſh Patrons, &c. 1 Geo. 1. ch. 10. where Entries of 
Augmentations, Sc. or Copies thereof are Evidence. | 
A Copy of a Conviction upon an Indictment is not ſufficient Evidence 
ſingly by itſelf in an © Action of Treſpaſs, for the ſame Aſſault and Pat- . Terms of 
tery, but with other Evidence it may. [Qu.] An expreſs Confeſſion the Law, v. 
upon an Indictment is full Evidence; not an implied Confeſſion, where 2 A 
the Defendant fubmits to a Fine, rather than contend with the King. ; 
A Record of an inferior Court, has been rejected! in Evidence, and the 
Party has been put to prove, what has been done, in the inferior Court. 
So much of Evidence by Records, as td come under the Head of Evidence 
by Writings. 
Concerning Deeds and Writings not of Recor, 


Every ancient Deed proves iiſelf, where Poſſeſſion hath gone accord- 1 Ift. 6. b. 


ingly; and tho' it has no Seal to it, or tho' the Execution of it cannot be 3 * 
proved. But later Deeds muſt be proved by Witneſſes. If the. Seal is Pais 166, 
broken off, yet the Deed may be given in Evidence. If all the Wit- 220. 5 
neſſes are dead, the Handwriting of one of them muſt be proved. A A 
Deed cannot be proved by a Copy, for the original Deed might be interlin- e Inft. 225. 
ed, razed, or not ſufficient in Law, or not ſealed or delivered. Yet in Caſes LES 2 
of Extremity, as where the Deed was burnt, &c. the Judges may at their Trials - 
Diſcretion allow a Copy to be proved by Witneſſes. A Copy of a Deed Paris 232. 
will be allowed, when the Defendant has the Deed, and will not produce * 


it, upon Notice. If an original Deed is in Being, or may be had, the 


: Counterpart cannot be produced in Evidence; otherwile if the Original 1 Lev. 25. 


cannot be procured. Nay, a Copy of a Counterpart of a Leaſe, the 200 i 
Leaſe being loſt, has been admitted. The s Recital of a Deed is no . 
good Evidence, without ſhewing the Deed itſelf; unleſs it can be s1:1nft, 362.b. 
proved, that there was ſuch a Deed in Being, and that it is loſt. There Va"2b-74, 
cannot be an Exemplification of a“ Copy of a Deed, though the Copy 1 


is inrolled. Hritings not of Record, as Leiger . of Corporations, 8 3 2 173. 


where Leaſes and Grants are entered, and ſuch Paper Books cannot 4, per 
be exemplified under the Great Seal, or other Seal in Courts of Pais 231 
Record, but the Original muſt be produced; for a Leiger Book 

itſelf is but a SR Therefore it muſt be abſurd to offer a Copy 


8 
* 


8 


Ex diufurn: tate temporis omnia F ſelemniter acta. 1 Inſt, 6. b. 2 Inft, 
362. | 
of 


Pais 25, 166. 
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. Bao Abr. of a . | Original Burt muſt be wed; not a Copy of air" a * 
636, 687, 


Trials per 


Pedigree drawn by a Herald at Arms, for one that claims to be Heir, Se. 
Pais 166, will not be accepted as Evidence, without ſhewing the Records or an- 
218. cient Books from whence it was taken. A Regard will be had to ver 
ancient Books. But a Copy of an Inſcription on a Grave-ſtonE has been 
v Trials per admitted in Evidence, to prove a Pedigree.“ A Church-Book ought not 
Pais 180. to be allowed in Evidence. [But a Pariſh-Regiſter, or a Copy or Extract 
. thereof, proved, to have been examined, and to be a true Copy, is Evi- 
« Trials per dence. ] e A Shop-Book is no Evidence after a Year. [See 7 Ja. 1. cap. 
Pais 1733 12.] Methinks the Book only of a Merchant or Trader ſhould be no 
os good Evidence to prove a Debt due to himſelf; thoug!i it is good Evi- 
dence for the adverſe Party to prove a Debt againſt him. [It hath been 


3 2 19. Ray, held * not to be Evidence, of itſeſ, even within the Vear.] The Book 


873. 105 of © Domeſday brought into Court, is good Evidence, to prove Lands to 
1 2*5* be ancient Demeſne. An Almanack has been allowed ſufficient Evidence 


2 Salk. 690. to prove a Day to be Sunday. ' An Almanack, wherein a Father had 

writ the Day of the Birth of his Son, was allowed as good Evidence, to 

40 Rep. 31. Prove the Non-Age of his Son. 

Hob. 188. Proceedings in Courts not of Record, as County- Courts, Hundred- Courts, 

Raym. 84.  Courts-Baron, &c. may be denied, and tried by a Jury. They cannot 
be proved by the Rolls, but muſt be proved by Witneſſes; and then the 
Rolls may be Evidence too. A Copy of the Court- Rolls of! a Court- Baron 


11 75. regularly will not be admitted in Evidence, * though Copies of the Court- 


Rolls are the only Evidence, in Poiat of Alienation, concerning the Te- 
nements of Copyholders. The Court-Rolls themſelves mt be ſhewn. 


* Trials per But there hath been an unſettled Practice in this Cafe, ® the Judges ha- 


Pais 178,228, ving allowed Copies of Copyhold Admittances to be given in Evidence, 


where the Rolls have been in Being, as well as where they have been loſt. 


And chis ſeems to be the preſent practice.] If Copies of Court-Rolls are 


ſhewed, to prove a cuſtomary Eſtate, the Enjoyment thereof alſo as ſuch, 
ought to be proved. Upon Motion a Copy-holder hath obtained a Rule, 
for the Steward of a Court-Baron to grant Copies, and that the Court- 
Rolls may be produced at Trials; becauſe all the Tenants of a Manor 
have an Intereſt in the Court- Rolls. But this has been alſo denied. 
it Vent. 66. A Bill by a Complainant in the Court of Chancery, has been allowed as 


Trials per Evidence againſt him, but looked upon to be but flight Evidence 
Pais 167,168, N. k] i A Defendant's Anſwer is Evidence againſt himſelf, though 


207, 208, 


234, 239. Not againſt others [unleſs they claim under him] if the Bill is proved to 


k 1 Chane. have been filed. Depoſitzons of Witneſſes in Chancery betwixt the ſame 

Ce 64% Parties may be accepted if the Witneſſes are dead *, proving the Bill and 

Ir Ld. Ray. 

311. Anſwer filed”, A Decrce is no Evidence in a Court of Common Law. 
6% But Qu. if * Decrees as well as Sentences of Eccleſiaſtical Courts, have 

1 Mod. 146. not been often admitted; and if made in a Cauſe where the Court had a 

1 Salk. 278. competent Juriſdiction, it ſeems to be abſurd not to admit them.] An A 

8.  fidavit made before a Maſter in Chancery, is not to be allowed as Evi- 

o 2 Mod. 231. 

2 Str. 950 dence, though the Party is dead; unleſs one can make Oath, that ſuch 

961. an Afidavit was made in his Preſence ; it may be allowed as a Note or 

Letter. Afidavits may be read in Courts upon Motions, but not upon 

Loft. 303.2. Trials. See 5 Geo. 1. ch. 24. to prove the Bankruptcy, &c.] 

- Roll. Abr. ®- Depoſitions in the Eccleſſaſtical Court cannot be given in Evidence; 
2: but Q. if this muſt not be underſtood, if taken in a Cauſe where the 

Trial per 

Pais 167,212. Court 7 no Juriſdiction, as in a Cauſe relating to Lands or the like] 


3 but a Sentence may in a Cauſe of Tithes, Se. and the Sentence may be 


951. 3 alledged 


P tas HIGHS 

n 8 2 
* We ne 

— e 


CHAP. 44 "Laws of England 593 


alledged ſummarily. See 29 Car. 2 cb. 8. as to Evidence of 8 1 55 Roll. Abr. 
tatiom to ſmall Vieatages and Curacies by the Regiſſer's Book, Ec. ] Ab Nick per ; 
Probate'of 'a Will as to perſonal Efſtate-ſhall' be admitted. But if Iſſue Pas 193,211, | 
is taken upon it, as that the Seal is forged, or that there was Bona No- 12 27. 4 
tabilia, it ſhall be tried by a Jury. A Will, under which Title to X 8 / 
Land is made, muſt be ſhewed; not a Copy of it, or the Probate, or Pais 234,235- 
any Proceedings about it in the Spiritual Court; left perhaps the Ort. 
ginal cannot be found: Vet if the Will is proved in Chancery, examined 
Copies of the Depoſitions taken there will be admitted in Evidence, 
[that 1 is, if all: the Witneſſes" are dead, or if the Will is ſo ancient as 
that it muſt be preſumed they are not living, or if the original Will is 
loſt; for otherwiſe it is not the beſt Evidence that can be had. 
1 An Account of an Executor or Adminiſtrator allowed by the Ordina- 4 Tria's per 
ry, ſhall not be given in Evidence, nor any Regard had to it, upon Plene #5 211,235. 
Adminiſtrauit. The Acts of the Eccleſiaſtical Court have been admit- e Lev, 25. 
ted to prove the Grant of an Adniniſtration. In a Quare Impedit a Copy 
of a Retainer, which was entered in the Court of Faculties, was offered 
in Evidence on the Behalf of a Chaplain, but was not allowed. 
By 7 & 8 W. 3. ch. 7. If any Perſon ſhall make a falſe or double 
Return of àa Member. of Parliament, he ſhall forfeit 300 l. to be divided 
betwixt the King, the Poor of the Place, and the Informer, and the Party 


proſecuting may give in ke one iy" Book of tbe Clerk of the Crown, or 
a "un Wolf 


. Of * W itneſſes. 1 
f Witneſſes cannot teſtify a Negative, but only an Affirmative. [But « , fat. 662. 
a Witneſs may well teſtify that A. was not preſent at ſuch a Place, as 3Black. Com. 
that he was, or the like; and as the Iſſue admits of a Negative or Af- 209. 
_ firmative, there may be Proof on each Side, ſo that this Rule, if under- 
ſtood according to common Speech, is at leaſt 05 general.) 
Witneſſes muſt ſwear to ſpeak the Truth, and nothing but the Truth 
of what they have heard or ſeen, not what they * believe or remember, or « 3 Tod. 166, 
to the beſt of their Remembrance. [The Oath uſually adminiſtered to 
Witneſſes, is general, to ſpeak the Truth, the whole Truth, and nothing 
but the Truth : But a Witneſs may teſtify to the beſt of his Remem- 
brance or Belief, in Caſes where, from the Nature of the Thing, or the 
Length of Time fince the Tranſaction, it cannot be expected he ſhould | 
be more poſitive ; but as to what he has heard, unleſs it be from the 
Party himſelf as-Evidence againſt him, ſuch Fearſay Evidence, in genera!, 
is ie admiſfible.] 
To a Jury one Witneſs is ſuMeient. But ifa Witneſs a is . 3 3 «+ hk 6. 
attainted of a falſe Verdict, or of a Conſpiracy, at the Suit of the Ling a. & b. 
or convicted of Perjury, where a Pardon cannot reſtore his Credit, [See 


5 El. ch. q.] [Au. if convicted of Perjury at Common Law only} or v2 Salk. E89 
convicted of a Præmunire, Forgery upon the Statute of 5 El. ch. 14. 


Bot open che Statute of the 1 H. 5. ch. 3. .) or convicted of cheating at 
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* Tudex non poteſl eſſe teſtis in propria cauſa. 4 Inſt. 279. 

Plus valet unus oculatus teſtis, quam aurit! decem. Ibid. | | 

Teſtibus deponentibus i in pari numero, dignioribus eft credendum. Ibid. 
Allegans contraria non «ff audiendus. Ibid. 


Juramentum in parte verum, in parte falſum, non eff NES Ibid 
Allegans uam turpitudinem nen oft audiendus. Ibid. 
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Cards and Dice on the Statute of 9 Aun. th, 14. or ed * Felooy; 

« Hob. $1. and not pardoned, ( (A Bucning of the Hand upon Conviftion, is in the 
J Vener. 349: Nature of a Statute- Pardon,), [See 18 El. cb. .] or if one by Judgment 
afl 6. d. bath loſt his Ears, or ſtood in the Pillory or Tumbrel, or hath been ſtig- 
3 Inſt. 219, matized, or branded, or Whipt, Ge. 18 * unleſs the Judgment. be pro 
3 Lev ee Crimine Falk 1h, as for Per PIFa Forgery, or for ſtealing or the like; for 
gp Salle. 689. it 18 now generally agreed that it is the Crime, and not the Puniſhinent 
11d. Ray. 39. that makes a Man infamous.) All theſe ought to be rejected from giving 


t Pendock, on 


' Demiſe of their Teſtimony, while the Judgment is in Force. But the Record of 
Mackinder, theſe Convictions or Attainders, muſt be produced in Court. You ſhall 
S r be allowed to aſk the, Witneſs. any. Queſtions, to accuſe himſelf of 
anE- any © of theſe Crimes. You may impeach his Credit, by other Witneſſes 
2 Wilſon 18. as to his Character and Reputation in general; but ſhall not be admitted 

to make Proof of particular Crimes, whereof he never Was me 
for this is not a proper Time for his Trial. 
1 loſt. 6 b. s An Infidel (not a Jew, for he ſhall be ſworn on the Ola Teſtament) 
3 Inſt. 108. One of on ſane Memory, or not of Diſcretion, a Party intereſted in the 
1 lng. Feb. Suit, ab Wife for or againſt her Huſband, et econtra, becauſe they are but 


3 Cro 488, one Perſon (except in Caſe of Treaſon, and as ta. the Wife, upon the Sta- 
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492. tute of 3 H. eck. 2 for forcibly. taking away and marrying her) the 
5 3. Party to an uſutious Contract againſt the Uſurer, in an Information upon 


Hutt, 116. the Statute of Uſury, ought alſo not to be heard as a Witneſs, [But an 


10 _- 4 ” Infidel, that is, one who is neither Jew nor Chriſtian, according to the | 


ante. later Determinations, may be admitted to be a Witneſs.] In Chancery, 
1 Wms, where a Witneſs at the Time of his Examination was“ difintereſted, and 


_— he afterwards became intereſted, and Plaintiff 3 in the Cauſe; his Depo- 
2 


5 Ray. ſitions were allowed to be read. [But . if in ſuch a Caſe they can 42 
1 Salle, 286. read at Common Law]. 
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x 2 W A Grantee, who is a bare Truſtee, is a good Witneſs to prove the 
3 Execution of the Deed to himſelf. 

1 a Alf the Obligee in a Bond makes the ſurviving ſubſcribing Witneſs 
1 Str. 34. 


his Executor; in an Action brought by him on the Bond, though he 
cannot be examined himſelf, yet Evidence may be admitted to prove 
his Hand, as a Witneſs dead in Law. [So if a nns Witneſs be- 
» 2 Str. 833. Comes infamous. 5 
\1 Toft. 6. b. 2 Kinſmen, tho' never ſo near, Tenants, Servants, Maſters, Coun- 
2 Roll. Abr. ſellors, Attornies, one of the Jury upon Trial, one that is Bail to me 
ons. 3 Arreſt, not. to the Action, and all others that are not infamous, or want 
9 Underſtanding, or not Parties in Intereſt, may be Witneſſes, _ 
A Legatee may be admitted to prove a Will, if his Legacy is but 
ſmall ; or if he hath received his Legacy, or releaſed it. [See 25 G. 2. ch. 
5. For avoiding and putting an End to certain Doubts and Queſtions re- 
_ lating to the Atteſtation of Wills and Codicils concerning real Eſtates. 
Kinſmen, Servants, Sc. may be ſworn ; but. their Credit ſhall be left 
to the Jury. [See 7 &.8 V. z. ch. 34, 1 Geo. 1, ch. 6. 8 Geo. 1, cb. 6. 
Concerning * ſolemn Affirmation of Quabers.] 
A Witneſs, laying a Wager, that the Party for a he is to be a 
Witneſs, will carry the Cauſe, ſhall not make him incapable to be a Wit- 
neſs. For then by ſuch Art no unwilling Witneſs could be made uſe of. 
„: Roll. Abr. b In an Action againſt the Hundred upon the Statute of Vincheſter, 
685,626. the Party robb'd may be a Witneſs for himſelf, If a Maſter delivereth 
1 Mod. 73, Money to his Servant, and his Servant is robb'd, he may be admitted to 
12. prove the Delivery of the Money to his Servant, tho' the Maſter is 


Plaintiff in the Action. (2y.) For he might have had other Witneſſes, 
5 to 
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a Witneſs — Hasdted | for ha 'Tenant 15 he 1 Lad pays GG: 2315 72 
bution to the Loſs by Robbery, if a Tax js levied. Hundredors, tho 
they have no Lands, and pay no Taxes, cannot be Witneſſes for the 
Hundred; becauſe When the Money recovered againſt" the Hundred comes 
to be levied, they may be worth ſomething and becauſe they are com- 
pellable to Watch and Ward. Sojourners Servants, and thoſe that re- 
ceive Alms, may be Witneſſes. 8 

© Members of Corporations ſhall be admittett or r refuſed, to give Evi- ©2 Lev. 231, 
dence, in Actions brought by Corporations, as their Ihtereſt is either 36. 
fmall or great, whereby it may be preſumed, whether they will be * 9. 
partial, or not. But to avoid ſuch Debates, it is the beft way to diſ- 
franchiſe them. [See 3 W. & M. th. 11. 1 An. th. 18. and B. 1. th. 7. 
ante, Concerning the Roceuen of Churchwardens, Overſeers of the 
Poor, and of decay'd Bridges. ] 

An Informer may be a Witneſs, tho' he is to have Part of the For- 4 3 Mod. 114. 
feiture, (Je) where other Witneſs cannot in the nature of the Thing be Forteſ. Rep. 
had, but not otherwiſe, o—_" ooo | * Pe. 

A Counſellor, Attorney, Solicitor, abeht not to be examined againſt e 1 Vert. 197, 
their Cltents, becauſe they ate obliged to keep their Secrets. But of 
their own Knowledge before Retainer, they _ be examind as Wit- 
neſſes, if ſerv'd with a Subpæna. 

The f King cannot be a Witneſs under his Sign Manual. OD 72 Roll. ai. 

Things done in a * foreign Country may be given in Evidence to a Jury. 686. 
And upon Trial of Things done beyond Sea, the Teſtimony of a pub- bo ma 3 
lick Notary from thence is good Proof. . * E 6 Rep. 47. 

To prove the Confeſſion of the Party, is afintimes” ſieudder Evidence, eee 
if there is no Proof of a Dealing betwixt the Plaintiff and Defendant. 28 355. 
However a * Confeſſion muſt not be taken as to Part only. As if it be, Ti, ber 
{worn that the Defendant confeſſed the Debt, but ſaid at the fame Time Pais ao. 
that he had paid it, the whole faying muſt be taken together. 8 

If a Witneſs is not able to travel, a Judge may excuſe his Non- ap- 
pearance, and certify his Examination. Where a Witnefs cannot be 
preſent at the Trial, by the Conſent of the Plaintiff and Defendant, or 
by Rule of Court, he may be examin'd upon eee at a Judge I 
Chamber. 

l Outlawry i in a perſonal Action is no Exception W a Witneſs, « 1 Taft &: 
tho' it is againſt a Juror. 

By 5 El. ch. 9. If one ſerved with Proceſs of Subpœna out of a Court. 
| of Record 70 teſtify as a Witneſs (being tendered convenient Charges and ; Ceo. p22. 
| having no reaſonable Let) ſhall make Default, he Jour forfeit to the Par- 549. 
_ ty grieved ten Pounds and bis Damages. 
By 29 Car. 2. ch. 3. A Deviſe of Lands, &c. mt be in the Preſence 
of three ſubſeribing Witneſſes at leaſt, 

In criminal Cauſes if a Witneſs refuſes to appear upon a Subpena, We: - 
Court may put off the Trial, and grant an Attachment againſt him for 2 Str 810. 
his Contempt. [See7 & 8 W. 3. 6h. 3.1 #1." St. A. cb. g.] 2 Ld, Ray, 

See what Evidence by Writings or Witneſſes may be admitted upon 578. 
general or ſpecial Iſſues, 2 Roll. Abr. 676 fo 687. Trials Fer Pais, ch. i 5. 
Nelſon's Law of Evidence per Tot”. 

In many Caſes by Statutes ſpecial Evidence may be given upon the 
general Iſſue as before obſerved. See of ien ante, and of Evidence and | ly 
Witneſs, ch. 5. pope. 

Many Times Juries are induced, weaker with other Matter, by Þ Pre- v Ing, 6. b. 


ſumption ; whereof there are three Sorts , (viz. Violent, probable, and Iigbt. 1 
Violent 
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2 Wa af tht LY 


e I Inſt. 6. b. 
373. a. & b. 
4 Black. Com. 


352. 


d 2 Ld. Ray. 


1370. 
2 Str. 826. 


| e 1 Inſt, 6. b. 


fz Inſt. 232. 
21Inſt. 232, b. 


b 1 Inſt, 373 _ 
a. & b. 


C 9 Rep. 9. 


2 c Rep. 104. | 
1 Inſt. 72 9 


3Black. Com. 


373. 


Swordb in a Houſe, Whergof he balkandy diet add i was proved'by a 


y. 
which if it be denied, the eigenen Kan. be en to the Jury, * 


Demurrer, or waive his Evidence. 
to prove a Fact, upon which a Matter of Law ariſes, if the Defendant 


| | TT 5 2 birke at if one is ron through tte dp bib 


Wines, that ne was ſpen tq come out of the Honſo with a blopdy Sword, 
and no other perſon Was at that Time in the Houſe.” So if alt the Wit- 
neſſes to a Dead are dead, continual and quiet Poſſeſſion is a violent Pre- 
ſumption of the Truth ;of-it.- But the Deed: may receive further Credit 
by Compariſon of the Hands and. Seals. Again, if a Defendant pleads 
Payment to a Bond, and it appears, that the Debt is of ſo long ſtanding 
by the Bond, and it hath not been dematided, nor Intereſt paid, for many 
Years "on twenty Vears or more] it ſhall be preſumed that the Money was 

paid, though the Plaintiff hath the Bond in his Cuſtody. If a Neat! iS 
behind for twenty. Years, and the Landlord makes an Acquittance for the 
laſt Vear that is due, all the Reſt are preſumed to be, paid, &c. . if the 
like Preſumption would not lie merely on the Acquittance for the laſt 
Year.] [See 19 Car. 2. cb. 6. 6 An. cb. 18. where an abſent Perſon 
ſhall be preſum d to be dead, with reſpect to one in Remainder, Rever- 


ſion, or Expectancy of any Eſtate after his Death.] 
1 Probable enen 


at all. 1 WE din neg bot by 
= general, the Court 4 865 900 f to o judge tc o haſtily open bare Pre 
ſumption in Caſe of * Life and Death ; 

a Wrong ſhall never be preſum'd. 04. 4 30 


No Proofs ſhall be admitted againſt the Preſurption of b, Linw in many 
Cates, though the general Rule is otherwiſe. 


Note, That Evidence is never-c pleaded; but the Matter of Fact otil 'Y 


* 
31 5 7 


d but little, and "oy Preſurprion nothing 


W 


the Court. 


There may be a „ Demurrey- to e As if the Paint FRED 
in Evidence any Records, Deeds, or Writings, or any Sentence in the 


Eccleſiaſtical Court,” upon which a ' Queſtion at Law doth arife, and the 


Defendant. offereth to demur in Law upon it, the Plaintiff muſt join in 
So if the Plaintiff produces Witneſſes, 


admitteth their Teſtimony to be true, there alſo the Deſendant may de- 


Evidence. 


mur in Law upon it. So may the Plaintiff demur upon the Defendant's 


In theſe Caſes he Counſel of the Plaintiff and Defendant 


muſt agree the Matter of Fact in Diſpute, and the Jury muſt be diſ- 


e 9 Rep. 13. 


2 Inſt. 426, 


427, 428. 
I Salk. 288. 


Z Black. Com. 


372. 


charged and the Matter of Law referred to the Judges to determine. 
But if Evidence is given for the King in an Information, or other Suit, 
and the Defeadant offers to demur upon it, the King's Counſel are not 


obliged to join in Demurrer, but the Court ought to direct the Jury, to 
find the ſpecial Matter. And indeed becauſe Juries uſually of late find a 
doubtful Matter ſpecially, Demurrers upon Evidence are ſeldom uſed. 
There may be alſoa © Bill of Exceptions to the ¶ Directions concerning 
the] Evidence; as when one of the Parties for the Inſufficiency of the 
Evidence on the other ſide (as he Sonceives) doth offer to demur upon 
the ſame, and ts Judge « Got not t to it; Wen he er ought 


7 


R 
Omnia pre ſumuntur legitime facta, 3 probetur in contrarium. * Taft "23H b. 
Injuria non preſumuur.. Ibid. 76. 4 5 
Odioſa et inhonefta non ſunt F 10 Rep. 56. 1 Toft, "= 4. 3 

B > Stabitur preſumptin, | donec probetur in contrarium. 1 Inſt. 373. b. 2 Rep. 71 
eo 71 | * F7fis 


4 e upon 


ä 


CHAP. 4+ 5 Laws of England. 


apon Requeſt to feal the Bill of Exceptions tendered to BYE in Wing; 
which upon a Writ of Error may be heard. [See Weſt, 2. cb. 31 7 
* Inf criminal Caſes no Bill of Exceptions to the Evidence is to be f Kely 1 
allow'd. For the Statute above-mentioned extends only to Civil Cauſes. 2 Ini. 427, 
Note, That when the Trial is by twelve Men, the Judgment is not, A £6 
given upon Witneſſes, or other Kind of Evidence, but upon the Verdict, 
as the Verdict is given upon the Evidence. Lhe Evidence to the Jory b z Inſt. 26, 
is no Part of the Trial. For by Law the Trial here is not by Witneſſes, 27. 
put by Verdict of the Jury. Evidence to a Jury and Tria! by a Jury 
are different. 
Oftentimes when the Raidence both been heard, the Parties doubting 
of the Verdict, do conſent that a 8 ſhall be withdrawn or a 
But if not, Then 


5. The Jory muſt give their verdicl. 
After the Evidence given upon the Iflve, the Jury ought to be kept i Inſt, 227. 
together in ſome convenient P.ace without Meat or Drink, Fire, or Can- Black. Gow 

dle ; otherwiſe than with Leave of the Court. They ought not to be 177 8 

allow'd to ſpeak with any Stranger, unleſs with the Bailiff that attends 

them, and with him only after they are agreed upon their Verdict. | 
Verdict (Vere dickum) is the Anſwer of the Jury concerning the Mat- Inf. 226 a. 

ter of Fact referred to them by the Court upon the Iſſue. This Anſwer 

they may make without Teſtimony, or againſt Teſtimony, if they them- 

ſelves know the Fact. Every one of the twelve Jurors muſt agree to- 

gether before there can be a Verdict; and then, when hoy are . 

it muſt be delivered by the Foreman. | 

A Verdict may be either * General or Special. General, which is poſi- b. Inf. 226. b: 

tively given either in the Affirmative or Negative; as Guilty or Not „74 


guilty, Gc. Special, where the Jury find the ſpecial Matter, or the Fact N Fas 


at large, and leave it to the Judges, to determine what is the Law, Sr. 54. 


that ariſes from the Fact. It may be either upon a general or ſpecial 
Iſſue. Likewiſe this ſpecial Verdict may be either in Civil, or Criminal 
Cauſes, that concern Life or Member. And the Court cannot refuſe a 
| ſpecial Verdict, if it is pertinent to the Matter in Iſſue. But a Verdict 
finding Matter uncertainly, or abiguouſly, is inſufficient, and no Jadg- 
ment ſhall be given upon it. 

There is alſo a e publick and privy Verdict. Publick, which is given WY 227 b. 
in open Court. Privy, which is given out of the Court, before any of the 
Judges of the Court. It is call'd a privy Verdict, becauſe it ought to be 
kept ſecret and privy from each of the Parties litigant, till it is affirmed 
in open Court, But the Jury may Vary from their privy Verdict; and 
tho' they found for the Plaintiff by the privy Verdict they may find for 
the Defendant afterwards in open Court by their publick Verdict. After 
the Verdict is recorded, they cannot vary from it; but before it is records 
ed, they may vary from it. 


In“ criminal Matters, as Treaſon, Felony, Larceny, PIR Jury cannot 4 3 Inf. 110 


give a privy Verdict, but muſt give it openly in Court. + de er- 
Tho' the Verdict doth not find the preciſe Iflue, yet if the Subſtance oo ; 


or Matter of the Iſſue is found, it may be good. As if in Aſſize of Int. 227.2. 


Darrein Preſentment, the Plaintiff alledges the Avoidance of the Church WY 1 5 
by Deprivation, and the Jury finds the Avoidance by Death, the Plaintiff 141. 
bal have Judgment; for the Voidance is the Matter of the Iffue. And 


this Rule holds 1 in Tana Caſes; as in an Indictment of Murder, and 
7 N Plea 
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An Inftiture of the Book IV. 


a; Inſc.227.b. 
1 Ventr. 125, 
2 Lev. 140, 
205. 
Comy. 525. 
x Str. 642. 
1 Ld. Ray. 
148. 
2 Ld. Ray. 
1410, 


Of ee 
b 1 Inſt. 39.2 


Plea Not guilty, the Verdict may find Manſlaughter ; becauſe the Kill | 
ing is the chief Point, and the Malice ſet forth is only Circumſtance. 
A jury ſworn and charged 1 in caſe of Life and Member, cannot be 


Poop” Fl * diſcharged, till they give a Verdict. But in civil Caſes a Subject or 


- 25 common Blog (not the King) may be nonſuit; and then upon Non- 
= of hn appearance of the Plaintiff to attend the Verdict, the Jury may be diſ- 
wa en 5 charged without giving. any Verdict at all. 
3 Black. Com. But if a Verdikt is given, the Po//ca muſt be returned by the Judge of 
380.9 Ny Prius on the back of the Record. The Subſtance of the Return is, 


uod Poſiea, &c. (viz.) That afterwar ds the Plaintiſf and Defendant ap- 
peared by their Attornies be/ore the Fudge of Afſize, and the Jury was 
feworn, &. and found this Verdi, &c. and gave ſuch Co/ %s. But Coſts of 
Increaſe are to be taxed by the Prothonotary. 455 | 

a Notwith! Landing a ali this, the Verdict may be ſet aſide, 1. If the 
Jury after their Evidence given at the Bar, and before they are agrced on 
their Verdict, do cat or drink at the Charge of the Plaint it, if the Ver- 


dict is given for him; but otherwiſe if it is given for the Defendant'; 


and ſo Vice Verſa, If after they are agreed of their Verdict, they eat or 
drink at the Charge of him for whom they do paſs, it Nall not avoid 


the Verdict. They may eat and drink at the Coſt of both Parties, if 


they agree to it; or by Licknon of the Judge. If they cat or drink at 
their own Charges, it is only finable: The Verdict alſo may be ſet aſide, 
if they throw op Croſs or Pile, or caſt Lots, whether they ſhall find for 
the Plaintiff or Defendant, Sec. 2. 1f-the Plaintiff, or any in his Be- 


half, after the Jury are gone from the Ber, do deliver any Letter, Sc. to 


any of the Jury concerning the Matter in Iſſne, which was not given 


in Evidence, it ſhall avoid the Verdict, if it is ound for the Plaintiff. 


But not if it is found for the Defendant; and io e C verſo. And if a 


Witneſs, beſore {worn on the Part of the Plaintiff or Defendant, is ſent 


for by the Jury after they are gone from the Bar, and repeats again his 
Evidence to them, and afterwards they give their Verdict for him whoſe 
Witneſs he was, the Verdict is void. 3. A Verdict may be ſet aſide 
by the Court, if it appears to the Judge before whom the Cauſe was 
tried to be given againſt Evidence, or againſt his Direction, or where 
they give exceſſive Damages, Se. and the Court may order a new Trial. 

4. If one of the Jury dies before the Verdict, or if they cannot 'all 
agree, the Verdict of the Reſt is void, and a new Inqueſt muſt be 
awarded. F. The Verdict may be tafide by Writ of Attaint. [See in- 
fra. ] It might be noted, that in ſome of theſe Caſes, the Trial, c. is 


recorded, and the Verdict let afide by Judgment of the Court upon Record ; . 


in others {as in the Cafe of a Verdict againſt Evidence) the Trial is ſet 
aſide by Rule of Court, and the Return of the Nen Sc. is not en- 
tered, as being ſuppoſed void. 

See of Eibe acer, B. 3. ch. 3. ante, 


IX. The b Judgment ( Judicium, Meh Juris Diclum) is the Determi- 


167. 5 168. A. nation, 
2 Inſt. 235. ought to be given according to the Original Writ, 
Finch 459. 


3 Black. Com. wn — | — 3 3 


ch. 24. 


Of Judgment] b Judicium redditur in inuitum. 5 1 28. 


and its Incl - 
dents per to- 


tum. 


Intereſt Reipublice res judicatas non reſcindi. 2 Inſt, 3; 
Res judicata pro veritate habetur,” I Inſt, 29. a. 2 Inſt. 260, 573. 
Interefl Reipublice ut judicia rata ſint. 2 Inſt, 84, 200... 
4 A Judgment 


Decree, or Sentence of the Court upon the Suit. Regularly, it 


A judgment is either Tnterlocutory or Final. Interbcutory, as upon 
dilatory Pleas, where the Judgment in many Caſes. is Reſpandeat -Ouſtor, 
(8-8 Anfwer over to the Merits of the Cauſe. [Or where it is provi- 
ſional, before the aſcertaining the Damages to be recover'd,] [See 8 3 9g 
W. 3. ch. 11, where if the Plaintiff or Defendant dies after an Interlocu- 
tory Judgment, the Action ſhall not abate.] The Judgment againſt the 
King is never © Final. [But ſee 6 Ed. 1. or the Statute of Glace ler, 18 


Ed. 1. or Statutum de quo Warranto.] Cont: 

Judgment may be given upon HI; upon Corfe 7 Fon, upon De- 21 287; 
murrer, and. upon Trial of the Iue, * Outlawry is a Judgment in a inch 57. 
itſelf. 


; [.-Jadgigns may be ſuffered to go by Default, as upon Nt dicit, 
5 Dofus is taken for Non-apyzarance in Court. Bat the Default may bias 250 b. 
be ſaved in ſeveral Inſtances. A Recovery by Default againſt an In- 8 432, 
fant is erroneous, But the Infant muſt reverſe it by Writ of Error during 
3 | | | | 


* 


2. By Confeſſion of the Defendant, bs entering Cognovit Attimem, or 
that he acknowledges the Action; or by Conſent of the Atvorney for the 
| Defendant, by entering Non ſum Trfermatus, Sc. This is often done b 
Conſent, with a Stay of Execution till a certain Time, to ſave Charges, 
where the Action is juſt. 

In theſe Caſes, where the Judgment i is without Til, or interlocutory, 
and Damages only are to be recovered, and not a Debt certain, there muſt 

be a Writ of Inquiry of Damages e ecuted before the Sheriff, or his Un- 
der-Sheriff; of which the Plaintiff is to give the Defendant Notice, and 
of the Time and Place of the executing the ſame. The Sheriff here- 
upon ſummoneth a Jury of Tweive Men, or of a © fewer Number, lit. Flack +15, 
is the conſtant Practice to have twelve upon this Jury, tho' the Num- 
ber, is not mentioned in the Writ] (which cannot be challenged) examines 
Witneſſes, and makes a Return to the Writ, in order to final Judgracr t 
and Execution. 8 
If one is under an Arreſt, * and gives a Warrant of Attorney to Con @ 2 Str. 92 
feſs a Judgment, and no Attorne ey for the Defendant is the: preſent to 515, 121 
ſubſcribe the Warrant, the Court will ſet aſide the Judgment, ſuppoſing 
it to be obtain'd through Force or Fear. [But u. If he was not « d. Ray. 
under Arreſt at the Suit of the ſame Perſon.) If one pives : a Warrant to 
confeſs a Judgment, and dies before it is entered up, this is a Coun- 1 Ventr. 
termand of the Warrant. But if the Judgment is ſigned on the ehe 3": 
Day he dies, tho' after his Death, it is good: [Or if it is regularly en- 2 $:-. » 
ter'd as of a Term preceding his Deatb, 5 tho* in fo? not entered e 
till after his Death, it is good, and this Kind of e 1t cannot be. 
revoked. .], 

By 4 An. ch. 16. All the Statutes of 3 ſpall be extendd 10 7 
ments upon Nil Dicit, Confeſſion, cor Non ſum Informatus / ary Court of 
Record; fo as there be an Orig gina! Wii it, or Bill, and Warra:: 75 a A 
torney dul 3 filed. : 


ns 5 58 by 


Upon Demurrer ; das when the Defandant in an Alion of Debt * - 1:4 Rar. 
pleads an ill Plea in Bar. and the Plaintiff demurs in Law upon it, and 

the Court gives Judgment for the Plaintiff to recover his Debt and Da- 

mages and Coſts. [See 4 Aun. cb. 16] But if it were in an Acton of 


the 


Car. 4. | Laws of England e 999 


An luſtirute of the 


the Caſe; a Writ of | Inquiry of Damages muſt be awarded before final 
Judgment. If Judgment upon the Demurrer is for the Defendant 
againſt the Plaintiff, the Judgment is, That the Phintiff Nihil Capiat pe. 
Breue, or per Billam, and that the Defendant Eat inde fre Die. ¶ See 
3 M. & M. ch. 14. Concerning Heirs, and 4 Ann. cb. 10. as to Coſts on 
Demurrers. | $1590 00 0:7 EO) oY þ 3 DI ACK BY 


Book AIV. 


KS n. 


4. Judgment may be given upon Jial of the Iſſue, according to the 
various Methods of Trial at ove- mention'd, where the Jury upon the 
Trial having aſſeſſed the Damages and Coſts, the Court gives Judg- 
ment for the ſame, and alſo for Coſts of Increaſe, which Jodgtnens 
There may be a Stay or Arre of Judgment, for want of due Notice 
of Trial; or becauſe the Plaintiff before the Trial treated the Jury, Jun 
for that the Record differs from the Deed pleaded in ſome material Point, 

Sc. or you may arreſt Judgment for that which may appear upon the 

Iſſue-Roll; as for ſome material Defe@ in Pleading, which is Matter f. 
Subſtance, tho' there is a Verdict. [But ſee 5 Geo. 2. ch. 13. pet.] There: 
fore to move in Arreſt of Judgment, is to'ſhew Cauſe why judgment 


ol 


= _ — 
— — — — = 
— WY 


ſhould be ſtopp'd. But regularly no Motion for Arreſt of Judgment 
onght to be made but within the firſt four Days in the Term, [or before 
the Rule given in the King's Bench upon the Poſten expires, if there 
2 2Str. 845. be four Days within Term, in civil Caſes, a but any Time before judg- 
ment fgned in criminal Matters. There is no Rule for final Judgment 
given in the Common Pleas, but you ſtay the ſame Time there as in the 
King's Bench before you ean ſign final Judgment, that is, four Days, not 
reckroning Bande: e de n e e ee a 1 ee 
Here all Matters of Fact muſt be made out by Ada vit. See 29 
Car. 2. ch. 5. See alſo 17 Car. 2. ch. 8. Where the Death of either 
Party between Verdict and Judgment, ſhall not be alledged for Matter 
F . on bangin tld 
oh 166 the von Law the Judges may amend the Miſpriſions of Clerks 
c. in their Judgments, or any Part of the Record, in the ſame Term. But 
| of another Term they could not before 14 Ed. 3. ch. 6. [See 8 H. 6. 
ch. 12. what Defects in Records may be amended. J] | 
By 5 Geo. 1. ch. 13. Where any Verdict bath been given in any Action = 
in any Court of Record in England or Wales, th» Judgment ſhall not be ſtaid, Y 
for any Defect in Form or Subſtance in any Bill, Writ original, or judi- FE 
cial, or for any Variance in ſuch Writ from the Declaration or other 
Proceedings. „„ CCC 
See 13 El. ch. 5. Concerning fraudulent Judgments, to avoid the 
Debt, &c. of another, 29 Car. 2. cb. 3. and 4 & 5 V. & M. ch. 20. 
Acts for the better Difcovery of Judgments ; and from what Time Judg- 
ments affect Lands, and may be good againſt Purchaſers and Mortga- 
gees ; and have Preference againſt Heirs, Executors, or Adminiftrators. 
8 Geo. 1. ch. 25. For ſetting down the Time of ſigning Judgments in 
the Principality of Wales and Countres Palatine. And fee 5 Ann. ch. 
18, Concerning the Regiſtering of Judgments for the V-Riding of 
the County of ork; 6 Ann. ch. 35. For the Laſt- Riding; Bm 
ch, 6. For the North-Riding; and 7 Ann, ch. 20. For the County of 
Maialdleſex. 
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If the Plaincif, or Defendent prevails in the Suit, thay? dall be a. 
low'd their Coſts, (i. e. ) legal Cofts of the Suit; but not Coſts and Ex- 
pences of Travel or Loſs of Time. Coſts are given by Statutes; for the » 2 tag, 288. 
Common Law does hot give Coſts in any Caſe, | [For Damages and Coſts 
of Suit, ſee the 6 Ed. 140. 1. C 14. 23 H. 8. cb. 15. 8 El. cb. 2. 
18 El. ch. 5. 4 Ja. 1. ch. 3. 5 & 6 M. & M. cb. 12. 8 & 9 M. 3. 
ch, 11.] In which laſt Statute Coſts of Suit are granted in ſeveral 
Actions; as where, there ate ſeveral Defendants, and one is acquitted; 
upon 'Demurrers ; if Judgment is affirmed. for the Defendant upon a 
Writ of Error; lee 3 H. 7. ch. 10.] In Waſte, and in Debt upon the 
| Statute for Tithes, Where the ſingle Value or Damage found by the Jury 
ſhall not exceed 20 Nobles; in all Suits upon Writs of Scire Factas, 
Prohibition, ui ful, and maligions Treſpaſſes certified to be ſuch. [See 
alſo 4 Ann. cb. 16. For Coſts upon Inſufficiency of Matter in Demurrers 
ond, at the Diſcretion of the Court, and upbn a Verdict on any Iſſue in 
a Cauſe, where there are ſeveral Matters pleaded; unleſs the Judge certify, = 
that the Party had a Propemle Cooke: to plead. ſuch Maſter as ſhall =: | _— 
found againſt him. 7 | 
By 43 El. ch. 6. In e e inthe Courts at Weſtminſter oy 
| being for Land or Battery) if the Judge will certify; that the Debt or Da- 
mage does not amount to 40 8. or above, the Plaintiff ſhall have no more 
Coſts than Damages, but leſs at Diſcretion of the Court. 
By 21 Ja, 1. ch. 16, In Actions on the Caſe for Words no more Cots L. Ray. 
than Damages, if the Jury afſeſs Damages under 40 s. 180. % 888. | 
By 22 & 23 Car. 2. ch. 9. In'all Actions of T reſpaſs, Aſſault hy Bat- En f 
tery, and other. perſonal Actions, where the Judge fall not certiſy, That 4 | 
Battery was proved; or the Title of the Land chiefly in Queſtion ; no more 
_ Cofts 4 Ho Damages, if the Jury find the Damages under 40 8. [ But ſee 8 
S 2 W. 3.0 
Ste 11 & 12 V. 3.4b.9 „ Which exact the 228-24 Car. 2. 36h 9: 
before-mentioned to the Cnr in Wars, and the Counties Palatine of 
Cheſter, Lancaſter, and Durham, 
No Coſts againſt. the King; [See 24 E. 8. ws 8 ]n nor ales Haden 
tors or Adminiſtrators ; nor againſt one that ſues in Forma e 
See 11 H 7. cb. 2 % 
By ſome Statutes there are treble or - daubl Dead or - Coſts given; ; 
as by 7 Ja: 1. ch. 5. 21 Ja. I. ch. 12. There are double Coſts given 
to Juſtices, Mayors, and other Officers, where Actions are brought againſt 
them. By 2 V. & M. Sefſ. 1. ch. 5. Treble Damages and Coſts b upon 1 IA. Rex. 
a Reſcous of a Diſtreſs for Rent, &c. double Coſts upon a Judgment after 9,342 
a Verdict affirmed on a Writ of Error, by 13 Car. 2. ch. 2. 
Note, That when a Statute doth increaſe Damages to the double or % 
treble Value, Sc. where Damages before were given, there the Plaintiff 10 Rep, 116. 
ſhall recover his double and treble Damages and Coſts; and the Coſts ow. _ 
being Parcel of the Damages ſhall be doubled or trebled. But where 19. 
double or treble Damages are in an Action newly given, where no Da- 
mages were formerly recoverable, there the Plaintiff ſhall recover thoſe 
Damages only, and no Coſts, unleſs the Coſts too are expreſsly given by 
. the Statute, = 


. > 


— 


* Ub; damna dantur, victus victori in expenſis condemnari debet, 2 Inſt. 289. 


70 There 


* 
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There are no Coſts given in a Qare Impedit. | See Weſt. '2. or 13 Ed. 


I; ie | ; 
By 23 H. 8. ch. 15. He that ſues in Forma Pauperis [See 11 H. 7, 
ch. 1 2. ] ſhall not pay Coſts, But ſhall ſuffer ſuch Puniſhment as the Juſtices 
or Judge of the Court ſhall think fit. 
See 2 221. 112, 200, 288, 289. Danv. Abr. Tit. Co's, Tit. Damages, 


. 2 X. After Judornent Proceſs of Execution doth begin. It begins where 
Of Exeentin the Action doth end. 

ch. 26. per © Execution is the obtaining; of aa) Poſſeflion of any Thing acquired 
— . by Judgment of Law. At Common Law, where a Subject Treg Exe- 


2 Inſt. 394, Cution upon a Judgment for Debt or Damages, he could not have the 


=... Body of the Defendant or his Lands in Execution, (unleſs in ſpecial 
Finch 470, Cafes) but only his Goods and Chattels, and his Corn and other preſent 
471. Profit that grew upon his Land: For this Reaſon he had only a Heri 


Jacias to levy upon Goods and Chattels, and a Levari ' facias, to levy the 
Debt or Damages upon the Lands and Chattels. Both were to be ſued 
out within the Year. But now Execution may be otherwiſe by Statutes, 


(viz.) by Capias ad Satisfaciendum in many Cafes againſt the Toys, and 


by Elegit againſt the future Profit of Land. 
Execution i is either! in ) perſonal, real, or mixt Actions. 


vf Inſt. 289. a. 1, In b A0 Alien Execution may be three Ways, (wiz) By 
3 Rep. 11,124 Capins ad SATA Elegit, and Fieri Factas, . 
5 Rep. 86, 87. 


9 
eSee of Wris 1. By Ca. Sa. or hy Capias ad Satisfacienidum *, © to 1 the Bod y 


ante. 


. con. after Condemnation till Satisfaction. It lies not againſt Peers of the 
4155. Realm, or their Wives, except perhaps in ſome ſpecial Caſes, nor againſt 


Executors or Adminiſtrators for the Debt of the Teſtator or Inteſtate, 
except a Devaſfavit is returned; and then a Ca. Sa. lies againſt the Body, 


or Fieri Facias againſt their Goods,” Regularly it lies only againſt ſuch 


Perſons, againſt whom a Capias doth lie at the Commencement of the 
Suit, [See 5 S NV. & M. ch. 12. An Act to take away the Proceſs for 
the Capiatur Fine in the Courts at Ve flminſter.) 

If one is in Execution on a Ca, Sa. no other Execution can be ſued 
againſt him, his Lands, or Goods. But, 

By 21 Ja. 1. ch. 24, The Party at whoſe Suit any Perſon ſhall ſand 


| charged 1 in Execution $i Debt or Damages recovered, his Executors or Ad- 


miniſtrators may, after the Death of the Perſon jo charged i in Execution, ſuc 


forth new Executions againſt the Lands, Goods, and Chattels of the Perſon | 
. deceaſed, Ho beit this Act ſhall not extend to Lands fold Bona Fide (after 


the Judgment when the Money raiſed thereon is paid, or «ai fo be paid 

to Creditors in Diſcharge of due Debts. 
[See 1 Ja. 1. ch. 13. * and the Statutes concerning Bae 

p. 78, ante, See alſo 32 G. 2. ch. 28. for the Relief of Priſoners in in 


* — 
— * 


2 Executio 7 frufus et fints legis. 

Juris effeftus in executione conſiſtit. 

Parum eſt latam elſe ſententiam, niſi mandetur executioni, 

Executio juris non habet injuriam. 1 Inſt. 289. b. 

Ea qua in curia neftra rite acta ſunt, debite executioni demandari debent. 2 Inſt. 84. 


Execution, 
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Char. 4 Laws of England, 603 


. not charged with more than the Sum of one : hundred 
Pounds. ] 


2. And Elegit | is a W Writ given by Statute, either upon a Re- 41108, 239 b. 
covery for Debt or Damages, or upon a Recognizance i in any Court that Reg. Orig. 
hath Power to take it. For, 1 299, gol. 

By Welt. 2. or 13 Ed. 1. ch. 18. He that recovereth a Debt or Damages, 419. : 

or upon a Recogmzance, in the King's Court, may at his Election have a 
Fieri Facias of the Goods and Chattels of the Debtor, or a Writ of Elegit to 
the Sheriff, to deliver to him all the Chattels of the Debtor (except Oxen 

and Beaſts of the Plough) and the Moiety of hrs Land, by reaſonable Price 

and Extent, till the Debt i 1s levied. 
Executors and Adminiſtrators of a Plaintiff or a Recognizee, or sue 2 Inft, 595. 
ceſſors of a Cognizee, have this Election, though not named in the Sta- 

tute; otherwiſe of an Aſſignee. [See of Scire facias, infra.] 
= hough the b Sheriff is only mentioned in this Act, a Serjeant at Neace, b 2 Tnſt. 305. 

and every other immediate Officer to a Court of Record, is included by OE: 3s 
the Equity of the Act, who by N in the Nature of an Elegis may 
extend Lands, S -c. 
Where there are two Judgments, and the Plaintiff i is in Poſſeſſion by 

Virtue of an Elegit on the laſt Judgment, yet the Plaintiff in the firft 
Judgment may afterwards ſue out an Elægit upon his firſt Judgment, and 

have the Lands delivered to him, and ſhall recover the ſame from the 
Plaintiff in the laſt Judgment, though he had the firſt Extent. 

By the Mozety of the Land, © only ſuch Land is to be underſtood, which e Loft. 102. 
the Defendant had at the Time of the judgment given, or of the Re- 4. b. 
cognizance acknowledged, unleſs his 135 hath been before conveyed : Leit 306, 
away by F raud to deceive Creditors. 1 fay, at. the Time of the Judgment; 28 
that is, where the Action is brought in reſpect of the Perſon, not of 
the Land. But if an Action of Debt is brought againſt an Heir, and 
he alieneth hanging the Writ, the Land, which he had at the Time of 
the Original purchaſed, ſhall be. charged. See 3 V. & M. cb. 14. in- 
fra.] By Virtue of theſe Words the Moiely of the Land, the Sheriff a 2 Inſt. 396, 
may extend Lands in ancient Demeſne, a Term for Years, an Annuity, ** 
Rents, &c. The Sheriff may extend or ſell a Leaſe, becauſe it is a Chat- 4 1 7 3 
tel. But Copyhold Lands cannot be extended by Elkgit; for it would 5 Rep 105. 
be prejudicial to the Lord, if any Stranger ſhould have Intereſt in the Lands * nw: Al 
Hhuolden by Copy without Admittance of the Lord. The Plaintiff may y 388, _—_ 

have Execution againſt the Body, Goods and Chattels of a Copyholder. 2 Cro.78,79. 

[See for the Time of binding the POR of Goods, 29 Car. 2. . 3. 
infra.] 

- By: reaſonable Price and. Extent.= , Price refers to Goods and . 
Chattels: Extent refers to Land. And this Appraiſement and Extent | Ind. sg q 
upon the Elegit muſt be found by Inqueſt of z2welve Men returned of 2 Int. 396. 

Record. An Obligee cannot pray, that the Extenders ſhall take the 105 Ray 

Land, Sc. at the Rate at which they appraiſe them in an Elegrt ; but 8 

on a Statute- Merchant, or Staple he may. The Goods are not to be 

old, but are to be delivered to the Party at a reaſonable Price upon the F 

Appraiſement, If upon an Elegit there is only Execution to be had on 2 co. 20 
the Goods, becauſe there are no Lands; if it happens that the Goods are 339: 

not ſufficient, the Plaintiff may have a Capias. For here the Elegit is in 1155 iy, 
Effect but a Fieri facias ; otherwiſe if Lands were extended. 1451. 


; Contra, 
77% 2 Inſt. 395. 
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= Yet if the Party pays and ſatisfics « 

T aw: 67. Debt of Record, he ſhall enter into his Land. And fo the Tenant of 
the Land may enter, when the Tenant by Elegit is ſatisfied by the Ex- 
tent, or Receipt of the Profits or Rents. But not in caſe of an Extent 
upon the Statute : For he muſt have a Scire factas. 
If the Chattels are ſufficient to pay the Debt, and it appeareth* lo to 
the Sheriff, then the Sheriff ought not to extend the Land. 

Id. Ray. Before the Extent is filed, The Court may ſtay the filing of the Writ, 

346, 718. and grant another, if they find any Fraud or Partiality. 

An Elegit lies in Wales, &c. for that the King's Writs run not. in Wales 
Se. is to be underſtood af Original Writs, | 
See of Eflate by Elegit, B. 2. ch. 1. Of Purchaſe, B 2. th. And 
the Catalogue of Writs ſupra, verb. Elegit, 32 H. 8. ch. 5. For fickkedy 
where Lands in Execution are evicted or recovered by elder Title, and the 
Expoſition of that Act, 1 In. 289. b. 290. a. 2 Inſt. 678, &c. 4 Rep. 
66. 13 El. ch. 5. Concerning fraudulent Judgments and Execu- 
tions of Lands and Tenements, Goods, Chattels, to defraud Creditors, 
Ir: ib 19 M. 2. eb. z. Concerning Extents upon Judgments, 
Statutes, or Recognizances, where Hart of the Lands extendible are omit- 
ted, &c. and 29 Cor. 2. ch. 3. where Execution may be upon Lands 
held for one in Truft ; and when the Writ of Execution ſhall bind the 
es ae of Goods, injra.. 


'by Iaſt. 290. b· 3. Fx, fa. or Fieri facias 17 5 the Words in the Writ rod Fieri 


113 facias de Bonis, et Catallis, &c.) [See Weſt. 2. cb. 18. ſupra.] lies againſt 
IA. Ray 


ILA. Ray, the Goods and Chattels of him againſt whom Judgment has been 
252. given for Debt or Damages. It alſo lies againſt Executors or Admi- 
28555 niſtrators, to be levied of the Teſtator's Goods. [See of Scire facias, 
See of Writs, infra.] But by Feri facias the Sheriff cannot break open Doors to take 
ante. the Goods. 
8 om. By the Seizure of the Goods e, the Sheriff hath a Property in them ; ; 
© 2 14 Ray. and after the Debt levied, the Sheriff 1 is Debtor to the Plaintiff. 

707. This Writ is only againſt the Goods and Chattels. By Virtue of it a 
27 erm for Years may be /old, as well as any other Goods, and without an 

| Inqueſt or Jury, Alſo Corn growing may be fold, And the Sale ſhall 
43 Rep. 95, take Effect, though the Judgment is afterwards reverſed ; elſe no one 


RU Abe. would buy. But the Plaintiff ſhall be reſtored to the Value. The 


293. Sheriff cannot deliver the © Goods taken by him in Execution to the 


4 ==: Plaintiff in Satisfaction of his Debt; becauſe his Authority is, to ſell - 
346. the Goods. Goods pawned, or Goods of a dtranger, in the Poſſeſſion 
| of the Defendant, Things annexed to the Freehold, Goods bought Bond 
* Dale. Sher. Fide pending the Action, ſhall not be ſubject to the Execution. The 
bo, Sheriff, Sc. at his Peril muſt take Notice, whoſe Goods they are. But 
ik the Sheriff inquires by a Jury, where the Property is lodged, and it is 
found that they are the Defendant's Goods, when they are not, this will 
excuſe the Sheriff. [In an Action of Treſpaſs perhaps; but W if! it will 
in an Action of Trover brought by the true Owner.] 

If you levy only Part of the Debt on a Fieri facias, you may bave a 

Capias ad Satisfaciendum for the Reſidue. 
1 2 Inſt, 4. 5 If the Defendant is a beneficed Clerk, and the Sheriff returns 20d 
472, **  eft Clericus Beneficiatus, nullum habens nn feodum, a Writ goes to the 
TL a Biſhop of the Dioceſe, to levy the Debt and Damages De Bonrs Eccleſi- 
afticis ; who thereupon ſends forth a ES ion of the Profits of the 


Clerk's 


ſt. — _—_ 


C Laus ef Rogland. 


33 — — 


—— 2 — — + x — — ————————_ — — —ꝛ ͤ —U—œ—ä 


Clerk: 5:Benefice, FR ed tg the Churchwardens, Ge, to 3 det fn! 8 
ſame; and to pay them over, to him that had: the Judgment, till 
the Debt is paid. But this Writ, of Sequeſtration- malt be renewed © © 


every Term, and the Bihopeſualiy Wks Bond! of ro Plaintiff to HA 
him harmleſs, : 92818 2d? 


+ #44 


Note, à That there. A an | Rules. © on Bach. 3 3 Goods, upon Finch 472, 
Statute- Merchant, | Staple, |, or - Recognizance in the Nature of a Statute- #/p: 2. 
Staple. The Manner,of this Execution is directed by the 11 Bd. 1. 2 Inſt. 678, 
13 Ed. 1. St. 3. 27 Ed. 1. St. 2. ch. 9. 23 H. 8. cb. 6. 

[See where one may have Execution upon a Recognizance, after 1 
firſt Day of Failure, without ſtaying till all the D are Pate in p. 181, 

& 277, and Of Actions of Debt, ante.) 

By Ja. a. ch. 13. If one in Executiou is delivered by Provides of Par- 
lament, when tbe .Privi lege ceaſes, the Plaintiff, bis Executors, or Admi- 
niſtrators, may ſue out a new Execution againſt bim. 

By 16 & 17 Car. 2. ch. 5. When any Judgment, Statute, or Recogny? — 
zance for Payment of: Money, ſhall be extended, it ſhall not be avoided or 
delayed, becauſe Part f 3% Lands extendible are omitted; ſaving to 
the Party Whoſe Lands are extended his Remedy for Contribution. 1: Thea 
AF. is not to give * Extent « or Contribution againſt an Heir within | 
Age; No. 

5 29 Cer 2. ch. 2. Sheriffs 1 may Aer in Exermion all Lands whe of 
others Pool be ſeiſed in Truſt for bim e W101 Execution is had upon a 
Statut, Jidgmint, NS. 

No W rit of Execution ſhall brad the Property of. Goods, tg "IR the See 1 Wilka, 
T; me of 3 t Helivery to the Sberiff, or Coroners; who upon Receipt thereof 44: 
(201thout. trees) ſhall inderſe. lle Day of Ze Month, en the, Year ber they 
received it 
By 3 W. & M. ch. 14. Execution upon a Judg ment, n 
hath made over. Land. deſcended to him, may be taken again uch Heir * 
the. Debt of his Anceſtor, as if it was his own Debt. 


[See 8 dun. cb. 14. Congerning the Payment 0 + Landlord of one 2 Wilſon, 40. 
Lear! 5 Rent Weber Execuiiof „Fc. p. 1 905 ante. * 


"6 oak, or mixt Aon the Writs of "BIA, are, 1. Ay Hobert 3 Back. Com. 
Jadias ferſt nam, to put one in Poſſeſſion. of Freehold Lands recovered ; *'* 
which is done by the Delivery of a Bough of a Tree, Clod of the ame 
Land, or of a Ring of a Door to give Poſſeſſion of a Houſe, &c. in the 
Name of Seifin, 2. Habere facias Poſſeſſionem, to put a Plaintiff in Ibid. 

actual Poſſeſſion of his Term again, when he hath been ejected out of 
his Term, and hath recovered it by Judgment in Ejectment. The 
Sheriff in executing both theſe Writs, may break open Doors, and de- 
liver Seiſin or Poſſeſſion thereof to the Plaintiff. For after Judgment, Hh 
1s not the Houſe of the Tenant or Defendant. [See Of the Sheriff, 

B. 1 oannt 
See 29 El. cb. 4. 3 Geo. 1. cb. 15. For the Sheriff's Fees for exe- 
cuting any Writ of Capias ad Satisfaciendum, Feri facias, B, Habere b Lit. 504. 


| facias Seiſinom, Habere facias Poſſeſſionem, Sc. Finch 469, 
Note, b That if any of theſe Writs, whether in perſonal or real Ac- 1 Toft 290 b. 


tions, are not executed within a Year and a Day after the Judgment; 2 Iaſt. 395, 
then to revive the Judgment, and to obtain Execution, there maſt be a 211 
Writ of Scire facias iſſued out of the ſame Court where Judgment was 806. 
given, to ſhew Cauſe why Execution 8 not be awarded. [See © Vet. 5 alt, 46 1 
| Do | | „ Wa Ch, og ; 


n 


LE ng 
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2. ch. 45, But if the Plaigtiff ſueth out any Execution within the Year, 
21 Str. 100, ® he may continue the ſame after the Year, till he bath Satisfaction, If 
Judgment is againſt a Teftator, there muſt iſſue a Scrre Factas againſt the 
Executor (though within the Year) to ſhew Cauſe why Execution ſhould 
not be awarded. The like againſt an Adminiſtrator of an Inteſtate. And 
ſo on the Plaintiff's Part, if Heir, Executor, or - Adminiſtrator, becauſe * 
the Perſon is alter'd. If one recovers againſt a Feme Sole, and ſhe is 
married within the Year and Day, a Scare facias mult go againſt the 
| Huſband, to fhew Cauſe, &c. | | | 
1 By 4 An. ch. 16. Payment is a good Plea in Bar vo a Scire Facias upon 
1 a Judgment for Debt, 5 
If you proceed not by Writ of Scire Facias, an AQtion may be brought 
upon the Judgment. 3 ; eg TE 
Where the Plaintiff hath obtained Judgment againſt the Defendant, in 
an Action where ſpecial Bail hath been given, the Plaintiff may take the 
Defendant in Execution, or proſecute his Bail. ; 
1 -666. A Defendant cannot Þ plead to any of theſe Writs of Execution. But 
r Eſt. 290. b. if he hath any Matter ſince the Judgment, to diſcharge him of Exe- 
2 Inſt. 470. cution, he may have Audit Querei; or plead in Bar of Execution to a 
z Scire Facias; as a Releaſe of all Actions or Executions, Outlawry, Sc. 
Upon Judgment againſt the King in a Petition, he is preſently out of 


606 


Poſſeſſion. 8 
© Roll. Abr, In Courts-Baron Execution is only by Diſtreſs and Impounding till 
387 the Party is ſatisfied. _ i a MT 
Finch 4709 In all Caſes where the Defendant cannot be taken, or hath no Land 
„ or Goods to pay the Debt, Sc. he may be outlaw'd after Judgment in 


the Common Pleas; and when a Suit is commenced by Original in the 
King's Bench, or is removed into that Court by Writ of Error out of the 
Common Pleas, the Defendant too may be outlaw'd after Judgment. 


n XI. If any one hath juſt Cauſe to be relieved againſt theſe Proceedings, 
Nature of he may have Writs in the Nature of Appeals to reverſe them. This may 


=. N om. be done by Writ of Error, Writ of falſe Judgment, Writ of Attaint and 
.4 bo > . ob 1 r OO 
"4 totum. „ 5 1 : . 

F. N. B. 20. . 1. 2 d Writ of Error lieth where one is grieved by any Error in the 


D. Foundation, Proceedings, Judgment, or Execution in any Court of Re- 
1 Inſt. 288. b. cord, that hath Power to hold Plea of Debt or Treſpaſs above 40 ke 
1 11 12. Muſt be returnable in the King's Bench; e for no Writ of Error is re- 
11 Rep. 39, turnable in the Common Pleas: but Writs of falſe Judgment lie there to 
Cf. Coho oo 8 . 

Cont © © It lies not upon an interlocutory Judgment. - 5 
F. N. B. 20. By 31 Ed. 3. St. 1. ch. 12. Erroneous Fudgments in the Exchequer 
3 ſhall be examined before the Lord Chancellor and T; reaſurer, and ſome of 
the Juſtices; (but fee 31 El. ch. 1. 16 Car. 2, ch. 2. and 20 Car, 2. 
ch. 4. whereby it is ſufficient if either the Lord Chancellor or Treaſurer be 
preſent) and if any Error is found they may correct the Rolls, and after- 

_ wards ſend them into the Exchequer. 55 

By 27 El. ch. 8. 31 El. ch. 1. A Writ of Error upon a Judgment in any 
Aclion of Debt, Detinue, Covenant, Account, Action upon the Caſe, Ejec- 
tione Firmæ, or Treſpaſs, firſt commenced in the King's Bench 7s return- 
able in the Exchequer-Chamber, other than where the King is Party. 
And the Cauſe of Error ſhall be beard and determined before the Juſtices of 
the Common Pleas, and the Barons of the Exchequer ; except Error 
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concerning the Iuriſdic ion of the King' s Bench, or for any want of Firm 1 
in the Proceedings. Up n Judgment affirmed or reverſed, "the Record +/ha!! 


Common Pleas, in the ſame Term without Writ. [W.] 


be ſent back to the King's Bench to proceed, and to award Execution thereon, 
The Party grieved may be Beard again by a further Writ US Error 711 
the Upper Houſe of Parliament. | | 
Quere, If thegStatute of 27 El. Kn to a Judgment i in the King' $ | 
Beneb upon a Scire Facias only? For it ſeems to be C is Omi ls | 
No Writ of Error lies to reverſe a Judgment in an Adton Ori a 3 Cro. 142. 
tam, Gc. in the Exchequer-Chamber, becauſe the King is Party; nor 8 49. 
on the Statute De Scandaulis Magnatum. | . 3 hy 
v If in the King's Bench the Proceedings are commenced. by original 2 og Ray. 
Writ, the Writ of Error i Is returnable directly before the King and the ? inen 1, 


Lords in Parliament. 483. 


There is alſo another Writ of Error, which is whe the Record is already « cF.N.B. 21, 


in Court, and therefore called a Writ of Error De Recordo Quod Coram Vo- . 1 


bis Refidet.. It lies on a Judgment in the King's Bench, for any Error in 2 Lo. R-y. 


the Record, as want of an Original, [Qu.] Ec. or touching Matters of 883. 
Fact, as Nonage, Death of the Party, Sc. Here is no need of bringing 
a Writ of Error in Parliament, to reverſe the Judgment in this Court, 


if the Errors are only Matters of Fact, becauſe it may be brought in 
the ſame Court to reverſe it. Error in Fact is not the Fault of the 


Judges, therefore it may be decided by them, This may be done in the 


Upon a Judgment: given in the King's Bench in Ireland, the Writ of 


Error ſhall . be ſued and returned in the King's Bench in England. See 


6 G. 1. 5, 5. So a Writ of Error muſt be returned upon a Judgment 
given in the Counties Palatine. © 

[By 3 Ja. 1. ch. 8. No Execution ſhall be f 225 by Writ of Error on any 
Judgment in any Action of Debt upon ſingle Bond, or upon any Obligation 


with Condition for Payment of Money only, or upon any Action of Debt for 
Rent, or upon any Contract ſued in any of his Majeſty's Courts of Record at 
Weſtminſter, or the Counties Palatine; or ch Great S None in Wales (ar 


by 13 Car. 2. St. 2. ch. 2. after a Verdict on Acfion of Debt for not ſet- 
ting out Tithes, or on any Action upon Promiſe for Payment of Money, or 
any Action of Trover, Covenant, Detinue, or Treſpaſs perſonal ; or by. 


16 & 17 Tar, 2. eh. 8. after Verdict on any Afion), unle eſs the Party 


bringing the Writ enter into a Recognizance with two Sureties in double the 


Sum recovered, (or by 16 & 17 Car. 2. ch. 8. on any Writ of Dower or 


Ejectment after Verdict, in ſuch Sum as the Court ſhall think fit) to pro- 


| 25 the Writ with Bed, and ſatisfy all Damages and Cofts.] 


By 5 G. 1. ch. 13. All Writs of Error, berein there ſhall be any La- 
riance from the original Record, or other Defe@, may be amended by the 
Court, where ſuch Writs are returnable. 3 5 
Where any Verdict hath been given in any Court of Rady in England or 
Wales, the Judgment /hall not be reverſed: or any Defet? in Form or Sub- 
ſtance in any Bill or Writ original, or judicial, or any Vatiance in ſuch 


Writ from the Declarùtion or other Proceedings. 


This Adi not to extend to any Appeal of Felony or Murder, or 0 Proc 


eon any Indici ment, Preſentment, or Information. 


[ See 3 H. 7. 4b. 10. 13 Car. 2. 51. 2. ch. 21 2 26 Gy Our, 4. ch, 


8. 8 9 . z. cb. PI. 4 An. ch. 16. For Recovery of Colts 2 85 


Writs of e for the Plaintiff or Defendant.] | 
Though a Judgment is reverſed, yet the Plaintiff may bring a new 


AQtion for the ſame Cauſe, 
2: oy By 19 
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By 18: Hrs 11. W. g. ch. 14. No Fine, or ee e a 5 
Jude ment. in any real or perſonal Action, ſball be. 27 aid 2 any Error 
therein, unleſs the Writ of Error or Suit for reverſing ſuch Fj Reryvery, 
or Judgment, be commenced, and proſecuted with Effett, 401 thin twenty 


Years. Saving the Right of Infants, 1 car » Perſons, Non Campos, 


7 3 97 in Ts en, aff 4 beyond. Foe Seas. Ioiorh. | ; N fe? 5 1 $1751 


. Ant | v2 bo- 301 4 2 
F. N. B. , 2. A Writ of a . k As jab fo falſe Nene 0 a re 705 
de e of Record. | 


$X1 


vF.N.B. 1054 3. A. Writ of b Attaint lies againſt Jorg and is to examioe 8 
1 Inſt. 294. b. a Jury of twelve Men gave a falſe; Verdict, or contrary. to ,Evidenee, in 
7 FR I 2 Court of Record upon Iflue joined, that upon Conviction of the Jury 
409. the Judgment following upon it may be reverſed. But this Writ of- At- 
taint is almoſt out of Uſe ; and inſtead thereof Motions are uſually made 
for new Trials, when a Verdict is Hing Fridge. 0 bee 11 Is 105 af: 


21. 23 H. 8. cg). op | 


r N. B. 102 on cAn Audita Querela 145 8 one ne being in IR n 
IInſt. _ b. of is actually 1 in Execution, may be relieved upon good Matter af Diſ- 
+ 2 charge, which hath happened ſince the Judgment. As if the Plaimiff 
439- after Judgment releaſes. to the Defendant all Executions, Fe. The. De- 
See the Cata- fendant is driven to his Audita Querela; for he cannot Plead this Weine 


f 
Wilts ame. to . of the Writs of Execution aborementioned,, Gil: aid 10 ani 


4111. 7141 + 


2b } 


"Theſe a are the 8 parts of the Proceed! ings in Cone] Suits e or r Cauſes, 
arlnſt. 168. a. I ſhall only add, that Forms of Writs, Declarations, Pleas, Iſſues, Judg- 
2 Inſt. 351, ments and 3 do much contribute to the right Underſtanding of 
357. the Law, and the Reaſon of it; ; which therefore a Student muſt endea- 
vour to be acquainted with, by reading and ſtudying the Books of En- 
tries and Pleadings; many of which are of good. n As: * s 
Entries and Reports Ll + Entre, „enten , 100 . 


#52 * 


07 * N dai N PTY 0 * the . 
ceſs for he foreſt or Outlawry of the Criminal, of Bail, 
Indictments, Approvers, Appeals, Informations,” — 
raignment, of the Behaviour of the . Offender. upon his 
.  Arraignment, of. 1 Trial, Conviction: and Attainder, Judg- 
ment, © Forfeiture, Arreſt or Reverſal of Judgnient,” ant 
| falling Attainders, Ehevtiehy, Werne Beftingiipn. 


745 


T 0 ſhew the Prodiddines in 2 er Canes, s,- or Plex of tho 
Crown, It will be Neceſſary, to give a General Account of the 
. -Proceſs for the- - Arreſt or Outlawry of the Criminal,” Of Bail, In- 
een Apprevers, . W ons, © . Of the 

. | Behaviour 
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of Perſons accuſed are againſt the Common Laws of England; neither © 


Char ß. Laws of England. 1 


Bebaviour of the Offender upon his Arraignment, Of Trial, — 
and Attainder, Judgment, Forfeiture, Arreſt or Reverſal of ob 
and Fa Ming Attainders, Execution, Reprieve; Reſtitution. = 


I. The Proceſs is ſo called, becauſe it proceedeth ot goeth forth upon Of che Pro- 


former Matter, either Original or Judicial. Proceſs largely taken, is all Aae 


the Proceedings i in Real and Perſonal Actions, and Criminal Pleas: But Outlawry of 


if taken /{rily, it is all the Proceedings after the Original, out of the the Criminal. 


Plea- Roll, before Judgment. In this Senſe Pleas of the Crown are not 8, Shy 


See of Writs 
included; therefore 1 take it in the larger Meaning. in ch. 4. ante. 


An Arreſt is the Apprehending or Reſtraining of One's Perfon by lack. Com. 


Proceſs in Execution of the Command of ſome Court or Officer of Ju- ch. 27, 


ſtice, as I have ſaid before in the former Chapter concerning Writs and Of Art, 
Arreſts in Civil Cauſes. To this Arreſt all Perſons, Eccleſiaſtical or Lay; 
Men or Women, are ſubject in Criminal Caſes, This Arreſt is the Be- 
ginning of Impriſonment, But; IR. 5. 

By Magna Charta, or 9 H. 3. ch. 29. No one Pall be taken or in- 
prifined, or diſſeiſed of bis Freehold or Liberties, or free Cuſtoms, or be out- 
law'd or banifh'd his Country, or in any Sort defrayed, nor will we paſs 


upon him, or condemn him, unleſs by lawful Fudgment of bis Peers, or ac- 
cording to the Law of the Land. 


Let us conſider the ſeveral Parts of this Chapter: 

v No one ſhall be taken or imprifoned, i. e. eniched, trrefled, or re- Þ 4 Ind. 46. 
ſtrained of his Liberty, but according to Law, either by Command or , fall 209. 
Order of a Court of Record, or by lawful Warrant, or the King's 
Writ. Sons 

Or aifſeiſed of his Freebold, Ge. 7. e. e His Lands or Tenements; <1 Taft, 46, 
Goods or Chattels, ſhall not be ſeized into the King's Hands, or he ſhall 
not be diſſeiſed of his Lands. or Tenements, or be diſpofleſſed of. his 


Goods or Chattels, but according to the Law of the Land. 


Or Outlaw d, i. e. Put out of the Law, or deprived of the Benefit of «1 Taff, 47; 


the Law, but according to the known Law of the Land. 


Or Baniſtyd his Country, but either by Authority of Pariiemen, or 2 loft. 47, 


in caſe of Abjuration for Felony by the Common Law, where one 1 
an Oath before the Coroner, to leave the Realm for ever. But Abju- © 3 Inft, 115, 


ration, being founded on the Privilege of the Sanctuary of the Church, ''©: 

or Churchyard, is wholly taken away by the 21 8 I. ch. 28. [Sce 

35 El. ch. 1. Concerning Recuſants.) | 

Or in any Sort deſiroy'd, i. e. Forejudged of Life, or Limb, dis- 4 Td. 46, 
inherited, or put to Torture or Death, or ſuffer in any Way that tends * 
to his Deſtruction, but according to Law. All * Torture, or Torments < Fun 
can it be warranted by any Preſcription or Statute. But it is ſaid, that; + It 38, 
Irons may be put upon Perſons impriſon'd for any Cauſe. [| 2z. * Unleſs 510 34.35 
kor Treaſon or Felony, or where the Gaoler hath juſt Reaſon to fear an 1 97 6 
Eſcape.] See Meſt. 2. ch. 11. 7 Ja. 1. ch. 4.] fol. 137. a. 


Unleſs by lawful Judgment of bis Peers. * It is ſaid Judgment not Ver- _ s Trial 


dict, becauſe the Lords of Parliament are not ſworn, but give their Judg- f H. H. P. c. 


ment upon their Honour. His Peers, i. e. His Equals. For as every 631. 

one of the Nobility (being a Lord of Parliament) i is a Peer to all the other s * ror 2 
Lords of Parliament, tho' they are of ſeveral Degrees ; ſo the Com- 49. 85 
mons are Peers to one another, tho' diſtinguiſhed into Knights, Eſquiree, 
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N 1.19 3 11 W. 8. ch. 14. NO Fine, or e e nor any 
Ac in any_real or ferſonal Action, ſpall be reverſed j or any Error 
| therein, unleſs the Writ of Error or Suit for reverſing ſuch Fine, Recgvery, 
N or Judgment, be commenced, and proſecuted with Hffect, within tawent 
þ .» Years. Saving the Right of Infants, Fee e. Perſons, Non Campos, 
i: „ le f fe en, * beyang the ebe RT WT STE LY by 199814 190m 
| h 4 | | 2 11 6.9 381 ws "(35 
F. N. B. 1, 2. A Writ of ® 1 IG Jelgnen lah for fall late, n en hs 


10, 425 5 of Record. 


1 Tv * 35 A 
4 


vr. N. B. 105. 3. A. Writ of Þ Attaint rl againſt. a Jory,} and i is to examioe N 
1 Inft. 294. b. a Jury of twelve Men gave a falſe Verdict, or contrary. to Evidenee, in 
a 15 2 Court of Record upon Iflue joined, that upon Conviction. of the Jury 
46s. ·˙ Judgment following upon it may be reverſed. But this Writ of-At- 
e taint is almoſt out of Uſe; and inſtead thereof Motions are uſually made 


for new Trials, when a Verdict is N Heidde e 11 H. en 2 
dit de <, 3.] | 


4 7 IS i 
aft * nd '3 ad 


, ATLAS 


<F.N.B. 102 4. c Ke Audio n les, 5 NP one being, in Pao of Rxecwrian: 
Ilaſt. 1 b. or 1s actually i in Execution, may be relieved upon good Matter of Diſ- 
4 Py charge, which hath happened fince the Judgment. As if the Plaimiff 
after Judgment releaſes. to the Defendant all Executions, '&c. The. De- 
2 the gen. fendant is driven to his Audita Querela; for he cannot plead this Releaſe 
he ws: to > any. of the Writs of Execution abovementioned, 
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' Theſe are the 3 Parts of the ese g in \ Out Suits « or © Conſes, 
Aula. 168. a. I ſhall only add, that Forms of Writs, Declarations, Pleas, Iſſues, Judg- 
2 Inſt. 351, ments and Executions, do much contribute to the right. Underſtanding of 
357. the Law, and the Neaſon of it; which therefore a Student muſt endea- 
vour to be acquainted with, by reading and ſtudying the Books of En- 
tries and Pleadings; many of which are of good 3 as * 5 
| Entries and Reports, W $ Kae. Sruneri, Sf MOD: 
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ceſs for the rg or Outlawry of the Criminal, of Bail, 
Indictments, Approvers, Appen, Informations, Ar- 
raignment, of the. Behaviour of of. the . Offender. upon his 
a Arraignment, of. Trial, Conviction: and Attainder, Ju 
ment, © Forfeiture; Arreſt or Reverſal of” fudge? 450 
| - Sling Artainders, e Nene Beftintion. 


2x6 * 45 71 ; 
Ye! bew the Proceedings | in Cri Ow Canies, s,- or FI of the 
| Crown, It will be Neceſſary,” to give a General Account of the 
| Proceſs for the - Arreſt or Outlaury of the Criminal, Of . In- 
a po, Approvers, Appar,” car 2 Of the 
— — 4 . Behaviour 
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Behaviour of the Offender upon his Arraighment, Of Trial, Convittion, 
and Attainder, Judgment, Forfeiture, Arreſt or Reverſal of Judgment, 
and Fa ififying Attainders, Execution, Reprieve; Refliturion: 


I. The Proteſs is ſo called; becauſe it proceedeth of goeth forth upon Of che Pro- 
former Matter, either Original or Judicial. * Proceſs largely taken, is all GO KS 
the Proceedings in Real and Perſonal Actions, and Criminal Pleas; But Outlawry of 
if taken //ri&ly, it is all the Proceedings after the Original, out of the _ Crimioal. 
Plea-Roll, before Judgment. In this Senſe Pleas of the Crown are not Ses e of Wile 
included; therefore 1 take it in the larger Meaning. in ch. 4. ante. 

An Arreſt is the Apprehending or Reſtraining of One's Perſon by 1 Com 
Proceſs in Execution of the Command of ſome Court or Officer of Ju- „ 
ſtice, as I have ſaid before in the former Chapter concerning Writs and Of Arts, 
Arreſts in Civil Cauſes. To this Arreſt all Perſons, Eccleſiaſtical or Lay; 

Men or Women, are ſubject in Criminal Caſes, This Arreſt is the Be- 
ginning of Impriſonment, But; : 

By Magna Charta, or 9 H. z. ch. 29. No one ſhall be taken or im- 
arifined or diſſetſed of his Freebold or Liberties, or free Cuſtoms, or be out- 
law'd or baniſh'd his Country, or in any Sort deflrayed, nor will we paſs 
upon him, or condemn him, unleſs by lawful Fudgment of his Peers, or ac- 

cording to the Law of the Land, 
let us confider the feveral Parts of this Chapter: 
d No one ſhall be taken or impriſoned, i. e. attached, arreſled, or re- 4 Tat, 46. 
| ſtrained of his Liberty, but OO to Law, either by Command or , Tat, 209. 
Order of a Court of Record, or by lawful Warrant, or the King's $ 
Writ, 
Or difſeiſed of bis Freebold, Ge. 7. . © His Lands or > Teen © x Toft, 46. 
Goods or Chattels, ſhall not be ſeized into the King's Hands, or he ſhall 
not be diſſeiſed of his Lands or Tenements, or be diſpoflefſed of his 
Goods or Chattels, but according to the Law of the Land. 

Or Outlaw'd, i. e. Put out of the Law, or deprived of the Benefit of © * 47: 
the Law, but according to the known Law of the Land. 

Or Baniſh'd bis Country, * but either by Authority of Parliament, or de laſt. 47, 
in caſe of Abjuration for Felony by the Common Law, where one took . 

an Oath before the Coroner, to leave the Realm for ever. But Abju- © 3 Inft. 1 15, 

ration, being founded on the Privilege of the Sanctuary of the Church, “ 

or Churchyard, is wholly taken away by the 21 Ja. I. ch. 28. [See 

35 El. ch. 1. Concerning Recuſants. ] 

Or in any Sort deſtiroy'd, i. e. F orejudged 4 Life, or Limb, dif- 42 Inſt 46, 
inherited, or put to Torture or Death, or ſuffer in any Way that tends * 
to his Deſtruction, but according to Law. All * Torture, or Torments < Forteſcue, 
of Perſons accuſed are againſt the Common Laws of England; neither Try $1 
can it be warranted by any Preſcription or Statute. But it is faid, that; Eats 
Irons may be put upon Perſons impriſon'd for any Cauſe. [Q. Unleſs Fl 34.35. 
for Treaſon or Felony, or where the Gaoler hath juſt Reaſon to fear an 49" wy 
Eſcape.] [See Weſt. 2. ch. 11. 7 Ja. 1. ch. 4. fol. 137. a. 
Unleſs by lawful Judgment of bis Peers. * It is ſaid Judgment not Ver- _ s Trial 
_ di, becauſe the Lords of Parliament are not ſworn, but give their Judg- f, H. H. p. C. 
ment upon their Honour. His Peers, i. e. His Equals. For as every 631, 
one of the Nobility (being a Lord of Parliament) i is a Peer to all the other; 3 A 
Lords of Parliament, tho' they are of ſeveral Degrees; ſo the Com- 40. 9 
mons are — to one another, tho' diſtinguiſhed into Knights, Eſquitee, 
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i 3 loſt. 31. Gentlemen, 8 Sc. But this lane is to be underſtood, when 
one accuſed does appear and plead, and is willing to have his Caſc tried 
by his Peers. Otherwiſe the Proceedings may be by Capras, Outlawry, 
&c. as the Law directs. 111 

k 2Inft, 46. Or according to the Lau gf the Land, 1. e. According to the Com- 

50, 51; 282. mon Law, Statute-Law, or the Cuſtom of England, or by due Proccſs 
and Courſe of Law. 

Note, That theſe Words, According to the Law of the Land, 40 refer 
to all the precedent Matters in this Chapter of Magna Charta. . And 
therefore in every Branch of it you muſt add, Unleſs by lawful Judgment 
of his Peers, or according to the Law of the Land. (See the Petition i 
Right, 3 Car. 1. ch. 

Now Proceſs according to 1 is of two Sorts, (572. before Prefent- 
ment or lnawitment, and after Preſentment or ladietment. 


4 Black, Com. I. The Procef before Preſentment or 1 is either by the 
287 King's Writ or by Warrant. _ 
1 2 Inft. cz, By the King's Mit, to take one Shoot. ee upon a Sug- 
54, 186, 187. geſtion; as by the Writ De ws Laica Removenda, thoſe that reſiſt, may 
3 be forthwith arreſted; by Ne Exeat Regno, Perſons going beyond Sea 
Finch 340. without Leave, may be ſtopp'd and arreſted, upon Suggeſtion, &c. 
Dalt. ch. 170. By Warrant, either Expreſs, or By Law, ® Expreſs, as where there 
nf uy if hath been a private Information, or a Witneſs has depoſed againſt 
P. C. B. 2. an Offender, he may be taken up by a Warcant from the Privy Council, 
. 3 Serretary of State, or a Juſtice of Peace, and committed to Priſon. 
n See Hawk. By Law, as when a private Perſon arreſts and apprehends one that he 
T. c. B.2, ſaſpefFs to have committed Treaſon or Felony, when Treafon or Felony 
; Ws has been committed. Thus when Treaſon or Felony is committed (for 
Treaſon or Felony muſt have been done) and the common Fame is, that 
A. is Guilty; or if a great Quantity of Arms, or ſtolen. Goods, are found 
in his Cuſtody; it is lawful for any, one, that ſuſpects A. to be an Ot- 
fender, to apprehend: him. But whether the Suſpicion. is juſt or law 
See Hawk, ful, may be determined on an Action of falſe impriſonment. 2 It 
3 = . ſhould ſeem that where the Perſon turns out to be in fad Guilty of ſuch 
7. 7% 7/ O Treaſon or Felony, the Arreſt by a private Perſon, whatever might be 
his Ground of, Suſpicion, is juſtifiable ; but where be turns out to be in- 
nocent, the Juſtiſication muſt depend upon the Notoricty, or the Degree 
of Probability of the Party's Guilt, his general Character, the Appre- 
hender's having or not having any previous Malice towards bim, and 
upon ſo many other Circumſtances, that it is difficult, if not impoflible, 
to lay down any preciſe Rules in this Caſe; tho' in order to juſtify a 
private Perſon's Arreſt of another without Warrant, where he turns out 
to be innocent, the Circumſtances creating the Suſpicion muſt appear to 
have been very. ſtrong, and the Apprehender ſand entirely free from any 
ſelfiſh or revengeful Motives.] A private Perſon may arreſt a Night- 
walker, and detain him 'till Morning; that, if he can, he may make it 
appear, he is a Perſon, of good Fame. [But Q. If the Arreſt of a N ight- 
walker, even by a legal Conſtable, much leſs by a private Perſon, upon 
b bare Suſpicion only, without the Party's having been guilty of any 
4301. Breach of the Peace or any unlawful Act, be juſtifiable.] A private Perſon 
2 Sir, 884. may arreſt one that is breaking the Peace by an Afﬀray. © But after the 
<Cromp. ur. Affray is ended, an Offender cannot be arreſted without an expreſs War- 
179. rant. It is regularly true, that no private Perſon can of his own Au- 
H. P. C. 91. thority 
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thority arceſt another for a Breach of the Peace, after it is over, as he 
may in Treaſon or Felony ; but it ſeems reaſonable that for inferior dz Inf; 52, 
Offences, ſcandalous, and prejudicial” to the Publick, an Arreſt; of the 2 Roll. Abr. 
Offender by a private Perſon ſhould be allowed, after the Offence is com- 545. 

mitted, in order to bring him before a Juſtice of Peace [where the 

Party is caught in the Fact] Arreſts are not only al/aw'd to private Per- 
ſons, but oftentimes * commanded by the Law. For (as I before hinted)» 2 7:6. 
Perſons preſent at the committing of a Felony, muſt uſe their Endea- 3Int. 12711 
vours to apprehend the Offender, under Penalty of Fine and Impriſon- 1 5 
ment, (See 3 H. 14. ch. 1. For the amercing of a Townſhip, when a Mur- II. P. C. 89, 
derer eſcapes.] * Upon Hue and Cry, every Man, by the Common Law EA 

as well as by Statute, may and muſt arreſt the Perſon ſuſpected, even W 363. 
though the Hue and Cry is * feign'd [Qu] And ſo in Aid, of an Of *Hawk. P. C. 
ficer, tha hath an expreſs Warrant, or a Warrant by Law, every one B. 2. P. 76. 
muſt endeavour to arreſt a Malefactor. In ſuch Caſes, a private Perſon 

may break open a Houſe, if upon Demand he cannot be admitted, to 
take the Offender, But upon u Suſpicion a private Perſon cannot break, 4 Int. 176, 
open the Door of a Houſe, though he may enter, if the Door is open. 177, 158. 

If a Jaſtice of Peace makes a Warrant upon a bare Surmiſe, * and by 25 9 

Virtue thereof one breaks a Houſe, to ſearch for a Felon or tolen Goods 12 11 HI. P. C. 
(tho) it is uſually practiſed) it is againſt Magna Cbarta. When a Felon 150. 5 
is known or ſuſpected, a Juſtice of Peace may ſend his Warrant to the . ons 
Conſtable, to go along with the Party, that gives the Information of 
the Felony, or that ſuſpects one to have committed a Felony, to keep 
the Peace in apptehending the Felon; but it is the Arreſt of the Party, 
who cannot break open any Houſe, to arreſt the Felon except in Caſes 
aforeſaid, where he is commanded by Law to apprehend him. 

[By 17 G. 2. ch, 5. Private Perſons wy W i Beggars and. 
V ogrants.] 

When one is SAS * a private Perſon, he muſt be brought to the « Dalt. chap. 
Conſtable; but if the Conſtable cannot be found, to a Juſtice of Peace. 170. P. 450 
In the mean Time, a private Perſon may detain the Offender, or Perſon , c. 5. 
ſuſpected, in a Books in the Stocks, or Cage, till he is delivered to aBlack Com. 
ihe Conſtable or Juſtice. 7 *9% 

Note, That whatſoever a private Perſon may do, an Officer as a pri- See Hawk. 
vate Perſon may alſo do; as a Juſtice of Peace, Conſtable; Sc. Thus e wh 
a Conſtable without Proceſs may impriſon a Perſon ſuſ pected of Felony, . 
in a Houſe, Stocks, or Cage, till he can bring bim before a juſtice of 
Peace, And moreover the Conſtable b (with or without Warrant) may b See p. 87. 
break open Doors to take an Offender, [if within the Houle] after De- we. 
mand to be admitted, where Felony is committted, or a dangerous 

Wound given. [See the Statute of JVincheſter, or IF Ed. 1.S!; 2. ch. 4. 
as to the Power of Bailiſi of Towns and Watchmen.} But this, I ſay, is 
not to be done by Virtue of his Warrant from the Juſtice. [Q.] Indeed «H H. P. e. 

a Conſtable in ſuch Caſes hath greater Authority than a private Perſon, $9 5 w * 
L. without a Warrant] and the Law takes an eſpecial Notice of him; 8:2. ch 14. 
10 that on that Account he differs from a private Perſon ; but he cannot % Hawk. P. C. 
_ Juflify an Arreſt for a Breach of the Peace out of his Preſence, without 9 

a Warrant for ſo doing. 

The King cannot arreſt any Man for Suſpicion of Treaſon or Felony, © 2 Loft 135, 
as any of his Subjects may. Becauſe, if the King does Wrong, ne 57. 
1 cannot have his Aion, If the King commands | me by Word of 
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"Ma. to ariel a * and accordingly I do Ev? him, he Wall have 
his Action of Falſe Impriſonment SE me; altho' it was done in the 
King's Preſence. The King cannot do it by any ſuch extrajudcial Com- 
. but muſt do it by Writ, * bo Order or os of e 12 his 
Courts of Juſtice, . veces to La { | 220% 


1 10 


le c. 209. 2. After Preſentment o or Nen found. in Treatob or b Echt 
rler kg or x an Appeal of Death, {or Mayhem} the firſt Proceſs is a Capras, 
e Finch 335, directed to the Sheriff, to take and impriſon the Offender. * On an Iu- 
3 laſt. 31. dictment, in Treaſon or Felony, an Appeal of Death, or breach of the 
v 5 Rep. 91, Peace, a Capias out of the K. B. lieth againſt a Peer. * Here the Sheriff, 
92. or others in Aid of him, may break open Doors to take the Offender. 
H P. c. if upon Demand they cannot be admitted; for here the King's Writ 
F. C. 94. 
contains a Non omittas propte. aliguam Libertatem. But if the Offender 
i Hawk, F. C. cannot be taken, then an Exigent is awarded in order to an Outlorory, | 
I p. 362, which lies in all Indictments of Treaſon, Felony, Appeals of: Felony" or 
See Chap, 4 Mayhem, and on all Returns of Reſcous, and alſo in all JoAmenn of 
ante. Treſpaſs Vi & Armis, or any other Crime of a higher Nature. ¶ Fot he 
3 Ge and Exigent, ſee 5 Ed. 3. ch. 11. 25 Ed. 3. St. 5. ch. 14. 6 H. 
6. ch. 1. 8 H. 6. ch. 10. 10 H. 6. ch. 6. For the Allis of the 
Eſtate and Degree, Myſtery, Town, or Place, and of the County of the 
Offender, in Proceſs of Outlawry in Indictments and Appeals, fee 1 H. 
: > Tok, 665, 5+ ch. J. And ſee 4 & 5, & M. ch. 22. for a Writ of Proclamation 


xc. upon iſſuing any Exigent in criminal Matters EPR to the Form of 
31 El. ch. 3.] 
| Patt ch. Upon an Indictment on a 3 Statute, or in Treſpaſs vi er or 


193.5 529. or other Crimes of an inferior Nature, a Venire Facias is the firſt Proceſs 
(which is but a Summons to make the Party appear) and if the Party is 
return d ſufficient, a Diſtringas goeth forth; and fo a Diſtreſs infinite till the 
Party appears. But if the Sheriff returns Nicbil, then a Capias is to iſſue 
out againſt the Offender : After that an Alias and Pluries, and then an 


Exigent and Outlaury. A Subpena goeth firſt out of the Crown-Office | 


on a criminal Information, and then a 122 againſt private Perſons, or 
Diftringas againſt Aggregate Bodies, upon Non-Appearance. Bat for 
the proper Proceſs on Informations on penal Statutes, it mult be as in an 
Action of Treſpaſs Vi et Armis. [See 21 Ja. 1. cb. 4.] 
=: — Theſe are the common Proceſſes in criminal ' Cauſes, to make an 'Of- 
fender appear. But ſometimes there are fpecial Proceſſes appointed by 
Statutes z as upon 33 H. 8. cb. 9. for unlawful Games; 5 El. ch. 4. 
Againſt a Servant, that runs away into another County; 22 H. 8. . 
Where Land in one County is chargeable, to repair a Bridge in another 
County; 5 El. ch. 12. § 8. Concerning Foreſtallers, Sc. = 
t1:ytc. P. C. It may not be improper, to mention here a Proceſs, to bring ir in an 
b. 2. ch, 22. Offender, awarded by the Diſcretion of the Judges upon a Suggeſtion, 
or their own Knowledge, without any Inditment, Appeal, or Informa- 
tion, viz. an Attachment; which is uſually granted in Caſes of Abuſe 
and Contempt, eſpecially by the Courts in Veſiminſter Hall, againſt in- 
ferior Judges, Sheriffs, Bailiffs of Liberties, Attornies, Jurors, Se. where 
they may proceed in a ſummary Way by Interrogatories upon Oath, or of 
their own Knowledge, againſt a Perſon preſent in Court; or ſends the 
Attachment forth againſt one abſent, upon a Complaint on Gd or 
Mlavit, and commit him, till he anſwers' ere e 1 1 
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| {fianfOffenderlititaten apof Pidod) he is ntly to be committed 
to the common Gal, b [See 5 H. 4 cb. 10. 11 & 12 V. z. ch. 19. See ante. 
5 Aen. chu g. 6 Geb. 1. ch. 19.] or elſe he is to be bonnd* in a Recop- 8 19985 
nigzance ſingly, or with Sureties or Bail, according to the Nature of the 8 
Offence, to appear at a Day in Court, to anfwer for his ſuppoſed Of- 
fence; the Informer being likewiſe bound to proſecute, or to give Evi- 
«dence! ' againſt him, or both to omen and give Evidence at the 
next General:Gaol-Delivery! or Quartet-Sefſzons, Sc. [See 1 & 2 Ph. & 
M. cb. 13. 26 3 Pb. & M. cb. 10. 10 & 11 J. 3. cb. 23. 
By 3 2 1. ch. 10. Every Perſon committed to any common or uſual 
Gaol by'\ any Juſtice or Juſtices of Peace, for any Offence or Miſdemeanor, 
' having Mano Ability thereunto, ſhall bear all Charges of Conveying, both 
of / himſelf and 'of thoſe that convey ' him tbitber. If he refuſes fo to do, the 
| Conſtable af the Townſhip: where the Offender inhabits, or from whence he 
is committed, or where he hath any Goods" (being within the ſame County) 
upon a Warrant under the Hand and Seal of a Fuſtice of Peace, may ſell 
. fo muchithereof, as in the Diſcretion of the ſaid Juſtice ſhall be thought 
Sufficient, to ſatisfy the. ſaid Charges z the Appraiſement to be made by four 
of the honeſt Inhabitants of the Pariſh or Titht 8 We Ny G ods ſhall be, 
end the: Over plus to be render'd\to the Offe 
F the: Offender fall not hade, or he Freww) 70 Neue; any Goods within 
Ge, County, to fatisfy the. Gar ges, the Conſtables, Church lens, and two 
or three other tbe hone/? Inhabitants of the Pariſh, &c. where the Offender 
"nvas\taken, or, in Default of. Conſtab es or Churchwardens there inhabiting, 
Jour of the principal Inhabitants ſhall make an indifferent Tax or Aſſeſſment 
10 pay the Jaid Charges, the ſaid Taxatiun \to be "allowed under the Hand 
of one or more n e the e But een Se Wer 2. cb. 3. in 
p. 88, ante]. I] Sd DAs. 
4/43. $1 While he is in Prices ad Gaoler i is bopnd:: to „ give bla Saſtenbgbe, IInſt. 295. 2. 
and muſt not ſuffer him to die Sour Wat of it. Km. Is El. - he $ and 9 Rape Bye | 
12 G. 2. cb. 29. \ 2314 
See 1 & 2 Pb. & N. b ——b5 E pb. G N. wh 10: For the 
1 of Felons; and of the Warrant and Mittimus, B. 1. ch. 7. 


ante, Tit. Juſtices of the Pence: See allo: of the wade Council, and Sew 
cretartes of State, cb. I. 8 10 7 iel 


_— 


1 


u. When the Offender: appears, or is n upon en it _—_ bs of Of Bil in 10 
confidered; whether he ought to be admitted to Bail. Therefore let us 2 


; aſes # 
Rs Wi is Bail, — oy be: bayled, and by bm. 14 Black. Com. 
\ 343.4 157 7006 010 28087 181 4 Sc, J oY 293 c 22, 4 


1. b Rai are en taken by. * Perfon amborized; thith an. Offender . 

mall appear at a Day; and anſwer, and be juſtified by Law. This Sort 79, 

of Bail is different from Bail in uu Cauſes, bo by Sheriffs, &c. . . 5 
Mainpernors (Manucaptores) are only Sureties, who in caſe the Crimi- Dalt. ch. 166. 
nal does not appear, (though he was never arteſted or in Priſon) are to Rr. c. 
forfeit their Recognizinces. But Bail is a Cuſtody; for no Man is B 2. ch. 1; 
bailed, but he that is under an Arteſt, or in Priſon. Therefore the « Sec ch.. 
Bail may ſeize the Priſoner, if they ſuſpect he will fly, and carry him ante. 
before a Juſtice, to find new Sureties, or to be committed in Diſchar 
of the Bail, The like may be done by the Juſtices in cafe of inſuffi- 
cient Bail. No ane is bailed, but he that is arreſted or in Priſon. Bat 

one miy be mainperned, that never was arreſted or in Priſon. Hence 


it 1 that * Bail is a Mainpriſe, but that every Maiopriſe is 
ä not 


- „* PY , 
"IIS i... — ——__—__ . >. 2. _ 7 aca. it. PII TY » £2 
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An Inſtitute of the Book IV. 


2 


— 


12 Inſt 42, * Common Law, all Perſons might be admitted to Bail, till they. were 
convicted, almoſt in every Caſe. Upon Conviction the Offence does 


186, 189. 


See Hawk. P. 
; So B. 2. P 95. 


ſens (taken upon the Certificate of the Biſhop) Perſons taken for manifeſt 
Offences, Traitors agaznſt the King's Perſon, are not repleviſable by Com- 


b 2 Inſt, 187, 


188. | 
N. P. C. 10 
105. | 
Dalt. ch.166. 


P- 421, 422. 


well as by Outlawry. Outlawed and excommunicate Perſons ſeem to be 
put for Examples only in the Statute ; implying that all other Perſons 


not Bail. The Bail ought to be two Sureties at the leaſt, In ſome 
Caſes, as on a Habeas Corpus after a Commitment for Treaſon or Felony, 
the Practice in the K. B. is to require four. If the Bail is inſufficient, 
the Juſtice of Peace that took it, is finable by the Juſtices of Gaol De- 
livery, if the Criminal doth not appear. Inſufficient Bail is where the 
Bail is not of Ability to pay the Sum, in which they were bound, [See 
27 Ed. 1. ch. 3. De Finibus levatis.] Therefore the Juſtices may exa- 
mine the Sureties upon Oath, concerning their Abilities in Reſpect of 
their Eſtates. [See 1 & 2 Pb. & M. ch. 13.] Bail is either in a certain 
Sum, as 40 J. each, at leaſt, with the Criminal in double the Sum; or 


plegiando and De Odio et Atia, directed to the Sheriff, who was to take 
Pledges for them in his County Court, except for the Death of a Man, 
or by the Command of the King, or his Juſtices, or for the Fre. See 
1 Ed. 3. St. I. ch. 8. 7 Ri. 2. ch. 4] In theſe Caſes the Sheriff was not 
to intermeddle in his Court, but the Remedy was by Habeas Corpus, 
and ſo theſe were bailed at Common Law in the Courts at Weſtminſter, 


Body for Body, in which Caſe, if the Offender does nat. appear the Bail 
ſhall not be executed, but only fined. But however, the Principal is 


always bound in a certain Sum. [See 1 W. & M. Se,. 1. cb. 2. againſt 


Exceſſive Bail.} e 
This is the Deſcription of Bail in Criminal Cafes. . 
2. As to the Perſons that may be bazled ; it is allowed, that by the 


appear. ER „ | 
By the Common Law Perſons were bailed by the Writs De Hzmine Re- 


Bulk 


By Weſt. 1. or 3 Ed. 1. ch. 15. Perfons outlawed, thoſe that have ab- 
jured the Realm, Approvers, ſuch as are taken with the Mainer, Priſon- 
breakers, Thieves openly defamed and known, fuch as be appealed by Pro- 
vers during the Life of ſuch Provers, (if they be not of good Fame) Houſe- 


burners, Counterfeiters of the King's Seal or Coin, Excommunicated Per- 


mon Writ, or without Writ. 


To explain this Statute. ot ik, 
Perſons outlawed, and thoſe that have abjured, &c. * An Outlaw in 


- 
* 


Felony cannot be bailed, becauſe he is attainted in Law. For the In- 


tendment of the Law in admitting Perſons to Bail, is, becauſe it is un- 


certain, whether the Party is guilty, oc no; which cannot be ſaid when 7 


one is attainted. But a Perſon attainted by Outlawry of any Felony may 
appear in Perſon, and plead Miſiamer, or alledge Error in Avoidance of 
the Outlawry, be it on Indictment or Appeal, and the King's Bench may 
bail him. Thus one cannot be bailed, if he is attainted by Verdict as 


under the /ke Circumſtances are excluded. 


Approvers, See infra.} Theſe appear to be guilty by their own 
Confeſſion. . 2 8 | 


Such as are taken with the Mainer. For in this Caſe, Non flat indif- 


Ferenter, whether the Party is guilty or no, being taken with the Manner 


of Mainer, i. e. with the Thing ſtolen as it were in his Hangs. 


Thieves 
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no common Thief, nor 


it one hath been indicted, convicted, and 


penal Statute, in Caſes bailable by 


Cera gil Laws of England. 615 


7 hie ves yenl þ known and notorious where there is plain Evidence 
againſt them. 

"Priſon-bregkers. For it is preſumed, thit he that i is Janocent, | will 
never fly or break Priſon, 

Perſons taken for manife „ Offences, under the be rec e of F elony, but of 
a dangerous Nature. Yet the Practice is otherwilc 

Theſe are under violent Preſamptions of Guilt. - | 

 Houſe-burners, Counter feiters of the King's Seal or Corn, and 4 raitors 


againſt the King's Perſon, are excluded the Benefit of Bail, by Reaſon 95 


the Heinouſneſs of their Crimes. 5 0 
By Common Writ, or without Writ, i. e. e The Sheriff mall not re- an 


plevy them by the Common Writs De Homine Replegrando, Writ of 315. 


Mainpriſe, or De Odio et Atia 1 are diſaſed) er Ex eis without 
Writ. [See 28 Ed. 3. ch. g. 
Hy the ſame Statute thoſe Hat” are indicted of Larceny by Inqueſt zaken 


before Sherijfs or Bailiſts by their Office, or of light Suſpicion, or for Petty 
Larceny, not being before guilty of otber Larceny ; acceſſory to any Felony ; 


or accuſed of ſome other Treſpaſs, for which he ought not to loſe Life or Mem- 


ber; a Man appealed 7 a Prover, after the Death of the Prover (if he be 


'famed) ſhall be let to Bail before the Sheriff by good 
Sureties, for which the Sheriff ſhall be anſwerable, 


But then thoſe indicted of Larceny ought to be of good Reputation, 
and there ſhould be no ſtrong Preſumption, that they are guilt v. 


Inqueſts taken before Sheriffs or Bailiffs, 1. e. Before Sheriffs in het 2 Inſt, 296» 
Turns, or Lords in their Leets, &c. [See 1 Ed. 4: , 23. By which the 


Sheriff ſhall deliver all Preſentments and Iadictments taken in his Tourn, 
to the juſtices of the Peace at the next Seſſions.] 


Light Suſpicion ; If they ate of a good Character, and are not ſuſpected 


of Crimes ex preſsly excepted by the Statute. 


Petit Larceny; If there is any Colour of their being Not Guilty LED 
> All Acceſſories before and after the Fact are Dailable, if there are not b Inft, 190. 
very ſtrong Preſumptions of Guilt. Principals 2 ſpeed only of Burglary - 4 - 182. 
and Robbery, though indicted may be bailed. LBut ſee be may take p. ge Fo 
Bail, infra, and 31 Cr. 2. chap. 2. F21.] I... 
The Party accuſed of Treſpaſs, or any Offence below Felony, muſt 
be bailable ; unleſs ouſted by Statute z or unleſs Judgment be given. For, . p. c. 
] dad Haß ent he can- 98, 101. 


not be bailed. tt 4 Inſt, 178, 
"Theſe are ſufficient Hints for the Expi zelten 7; Welt. 1. uy I 5. Wm TS... 
though it relates only to Sheriffs, Se. er I find that the Superior Courts | 


are often governed by it. 


He that hath dangerouſly hurt another, m go under Bail till the H. P. Coo. 


Party 3 is-dead.--* Dialt. ch.166, 


By 29 Elch. 8. f. 21. and 31 El. ch. 10. ſ. 20. Subjebet 7 420. 
deus ſued or informed again in ph LS of the Courts at Weſtminſter, on any 


a, Thall not be required to put in Bail, 
out may appear by Attorney ] 


Ia many Offences Bail is expreſily ouſted by particular Statutes, as well 
as by Heſt. 1. ch 15. 

By :3 H. 6. ch. 9. Sheriffs, &c. ſhall not admit to Bail, ſuch as. are in 
Priſm by Condemnation, Execution, Capias Utlagatum, Excommunication, 
Surety of the Peace, or committed by the Jpecial Commend of any Juſtice, and 
Vazabouds refuſing to ſerve. 


3 5 | Bail 
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Bail is alſo taken away by particular "Statlites, from unlieepſed 225 25 
keepers, from Perſons arreſting in the Name of another _ Bankrupts.ce- 
fuſing to anfwer before the Commiſſioners, Father and Mothet% Ba- 

 ftards not performing Juſtice's Order, Collectors of n eating 
Bridges, Conflables, &c. neglecting their Duty, Killers of Deer” and 
Conies, Dyers convicted of uſing Logwood, Engrſfers, Deſtroyers'or, Fiſh, 
Porgers, Foreſtallers, unqualified Perſons deftroying the Game, Players at 

unfaw fol Games, Perſons guilty of fraudulent Conveyances, Natters taking 
above two Apprentices, Deſtroyers of Hawks, Surveyors negleQing their 
Duty concerning the Zghways, thoſe that 2% a Diftrainer Tejzing 
Horſes, in Waggons or Catts 'travelling for Hire, above the Number 
allowed, Innkeepers ſelling at unreaſonable Gain, Labourers going from 
Work before it is finiſhed, Abſenters from Muſters, 'Refulers of the 
Oath of Allegiance when tendered, ' Perſons guilty of Perjury in any 
Court of Record, or of perſuading and procuring Soldiers to deſert, Phy- 
ficians committed by the College of Phyſicians in London, Refuſers to 
pay Rates to the Poor where no Diſtreſs can be made, Overſeers of the 
Poor refuſing to paſs their Accounts, Sc. Depravers of the Common 
Prayer, &c. Diſturbers of ' Preachers, | Recuſants, Incorrigible Rogues, 
Deniers of the Chriſtian Religion, the Trinity, or the Inſpiration of the 
Scriptures, Unlicenſed Schoolmaſters, &c. Seamen quarrelling and. fight- 
ing in his Majeſty's Yards, &c, upon Non-payment of Fine, Miſbeha- 
viour of Servants and Apprentices, Sheriffs negleQing Duty con cetning 

the Election of Knights of the Shire, Tranſporters of Horſes without Li- 
cence, and of live Sheep, Takers away of Weimen unmarried, and under 
fixteen Years of Age, &c. Theſe Statutes are partly mentioned under 


f 


their particular Heads, and in their proper Places. f But ſee Da {ton cb. 
P ö Manner mier e enn 


177, and Nelſon's Juſtice, &c. Tit. Bail. e e 
Mete, That if an Offender is committed to Priſon, he may be brought 
» 2Inft, 189. up by Writ of Habeas Corpus, to the Court of King's Bench; ® which 
may bail him in alt Cafes, unlefs Bait is ouſted by a particular Statute. 


. 3. To ſhew who may fake Bail, or bail Offenders, obſerve that Bail 
oH. P. C. may be taken by b Virtue of a Writ, or Ex Officra. By Writ, as by 
193, ; % the Writ of Odio et Atia, Writ of Mainprize, Homine Replegiando, 

ante. Habeas Corpus e. E Offiio. 1. By the Juſtices of the King's Bench, 
4Black. Com. who may in an original Froſecution by Indictment or Appeal before 
8 Commit. them (or upon an Indictment or Commitment returned to them by 
ment and Bail. Habeas Corpus or Certiorart) take Bail, where another Court cannot *, 
« Staund 18. as in caſe of Murder, Appeals of Death, [See 3 H. 7. ch, I.] or in Caſes 
H. F. C. 98, prohibited by Weſt. 1. ch. 15, For that Statute, beginning with She- 
Bs 85, riffs and other inferior Officers, extends not to Judges of any Superior 
186, 189. Courts, who have Liberty of admitting to Bail by the Common Law. 
DE: 9% | [But the Court will not admit a Perſon to Bail, who is expreſsly de- 
' Hawk. P. C. Clared by that Statute to be irrepleviſable, without ſome particular Cir- 
B. 2. p. 114. cumſtances in his Favour.] Nay, it is affirmed s, that this Court may, 
e 


1 Str. 2, 3 


« Hawk, Þ C. (upon good Cauſe) admit Perfons to Bail, that are impriſoned by thi 
B. 2. p. 107, King's Special Command, or by the Order of his Privy Council, and this 
| Power is either expreſsly admitted, or at leaſt implied in the following 
Statutes ; ſo that there ſeems to be no Doubt thereof at this Day. ¶ See 

Magna Charta, ch. 29. 25 Ed. 3. cb. 4. 28 Ed. oC JL 42 £0. 1. 

ch. 3. The Petition of Rigliu, 3 Car, 1. ch. 1, and 16 Car. 1. ch. 10.} 


or 
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* or by Order of either Houſe of Parliament, if they manifeſtly appear to 
have exceeded their Juriſdiction, [Sed . ] [or after a Prorogation or * 2 Ld. Ray. 
Difſolytion b.] Or by Order of Chancery in ſome Caſes, [2uere,] or u Li. Ray. 3, 
by Order of inferior Courts. [See for the Power of other Courts in 1107, 1168. 
Meſtminſter Hall, 31 Car. 2. ch. 2.] 2. By Juſtices of Gaol-Delivery, | Hawk. P. C. 
who may take Bail, where 2 Juſtices of the Peace cannot take it; as of, Dit ck 
a Perſon convict of Manſlaughter Se Defendendo, or by Miſadventure, 166. p 423. 
or of a Perſon convit of Manſlaughter that hath a Pardon to plead. 1 F. E. 1045 
See again 31 Car. 2. ch. 2. whereby for Treaſon or Felony, plainly “ 
and ſpecially expreſſed in the Warrant of Commitment, the King's 
Bench, Seſſions of Oyer and Terminer or Gaol- Delivery, may Bail upon 

Prayer, in Court, of the Offender; to be brought to his Trial, if not 
indicted during the next Term or Seſſions after Commitment, and ſee p. 


18. ante.] 3. By Þ Juſtices of the Peace, where they have Cognizance » Dat. ch. 


of the Cauſe. ny RN 5 166, Ps. 
By 3 H. 7. ch. 3. Two Juſtires of the Peace (1 Quor.) have Power 106. 


to let to Bail Perſons arreſted for light Suſpicion of Felony, or others bail. Coke of Bail 
able by Law, until the next Quarter-Sefſions or Gaol-Delivery, and w ＋ 
there ſhall certify the ſame, in pain of 101. (And 1 Ri, 3. ch. 3. which COT” 
1 to one FJuſtice of the Peace to bail Priſoners, is thereby re- 
pealed. 5 3 | 
5 By 1 & 2 Ph. & M. ch. 13. No Juſtice or Juſtices of the Peace can 
let any to Bail, which are forbidden to be bailed by Weſt. 1. ch. 15. And 
none wt for Manſlaughter or Felony, or Suſpicion of Manſlaughter or 
Felony, being bailable by Law, ſhall be let to Bail by any Juſtices of the 
Peace, but in open Sęſſions, or by two Juſtices at leaſt, (1 Quorum) being 
bath preſent together at the Time of ſuch Bailment ; which ſhall be certified 
in Writing with the Examination of the Priſoner taken before Bailment, at 
the next general Gaol-Delivery, under the Penalty of a Fine to be ſet on them 
Ey the Juſtices of Gaol-Delivery. The Juſtices of Peace and Coroners within 
| the City of London and County of Middleſex, and in other Cities, Boroughs, 
and Towns corporate may follow their Cuſtoms, as to letting Priſoners to 
Bail; but muſt certify their Bailments, Bonds, and Examinations to the 
next Gaol-Deltvery for the County, City, or T m. 
[And by the ſaid Statute, and 2 & 3 Ph. & M. ch. 10. Perſons ac- 
cuſed of Manſlaughter and Felony; being ſent to Gaol for want of Bail 
are to be examined, and the Accuſers to be bound over, &c. Foot 
_ © This Statute of 1 C 2 Ph, & M. cb. 13. ſeems to admit; that for „ tag. 415, 
Manſlaughter, and all other Homicides, except Murder, or for Felonies, 4 Inft. 178. 
the Offender may be bail'd by Juſtices of the Peace. But if in caſe 5 1 
of Manſlaughter, tho' it be Se Defendendo, and . it does appear fo to the HP. *. 
Juſtices, yet if the Party accuſed confeſſes the Fact upon Examination, or 101 
it is apparently known, that he kill'd another, they cannot bail him. [See; 1 _ 4 
Mel, ie b, Ie. * of 1 
If it is wncertain, that he was the Slayer, and the Charge is but Man- 
laughter, they may bail him; for the Act ſuppoſes, that in ſome Caſes 
Manſlaughter is bailable by Law. So in the Caſe of Felony. . 
After Indictment and Proceſs iſſued thereupon in Caſes under Fe- Dale. ch. 
lony, or in caſe of Treſpaſs Miſdemeanor (where Bail is not prohibited . 
by a particular Statute), one may be bailed by two Juſtices of the Peace, * 
whereof one to be of the 2yorum. Others ſay by one Juſtice. | 
As to refuſe Bail, where the Party ought to be bail'd, is a Miſde- « 2 tag. 185, 
meanor, and fineable; ſo to admit Bail, when it ought not to be admitted; H. P. C. 97. 
TY is 
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is — by the Juſtices of Goal- Delivery by Fine, or as a 4 
z 2 Str. 1216. Eſcape at Common Law; or by Information à in the Court of Ki 
9 0 Bench] and is likewiſe puniſhable by ſeveral Statutes [See West, 1. 165. 


15. 27 Ed. I. eb. 3. 7 27 3. ch. 2. W S M. nn IS 
31 Car. 2. <.2.] \ 


b Dalt, ch, b If one is brought before a Juſtice, and it does not appear, that a Fe- 


2 r. 4e lony is committed, he may diſcharge him; but if a Felony has been 


H. P. C. 98. committed; and the Party is only ſuſpected, he muſt bail him or 
* commit him to the Common Gaol. See 6 Geo, I: ch. 19. in 9 79. 
ante. 


By 28 Ed. 3. l Inqueſts before Sheriffs, are taken away, _ the 
Power to admit to Bai upon bn atone! before. W "OE I Ed. 4. 
ch. 2. ante. | 


Of india. UI. If any Churt- of Record commits one for a Coptempe dotie in 
ments. Court, they way difcharge him by like Order at theic Pleaſure. *© But if 
ns they commit him for Treaſon, Felony, or other Crime, or Suſpicion 
95 thereof; he cannot be diſcharged till he is indicted and en or 


noramus found, or he is delivered by Proclamation. 
And ſo it is, if any be taken and impriſoned by lawful Warrant, or 


the King's Writ, he cannot be diſcharged without legal Proceeding, but 


by the King only, though one taken by the King's Writ in a private 


or civil Action, may be diſcharged and ſet at Liberty by the Plaintiff, 
even tho' in Execution. 1 {But ſee 31 Car. 2. ch. 2. the e 2 5 


Act, p. 18. ante.] 
41 Toft: ck d Now an Tidietment. or Endilment (from Abe to decufey; 


Weſt's Symb. a Bill or Accuſation drawn up in Writing at the Suit of the King for | 


3 pt. 8. . ſome Offence, either criminal or penal, and preferr'd to a Grand Jury of 
Bacon * 
Kely. twelve Men or more, upon their Oaths, and found by them before a 


4 Black Com. Judge, having Power to puniſh the Offence, being ſufficiently grounded 


99s. to put the Offender upon Trial by a Pezty Fury of twelve Men. The 


| Proſecutor and his Witneſſes give Evidence to the Grand Jury upon their 


Oaths. The King's Counſel, as Proſecutors, ings manage the Evi- 


dence before the Grand Jury. 


„ Inf, 7329. A Preſentment is that which the Grand Jury find and preſent to the 
1 Black. Com. Court, without any Indictment delivered to them. This is afterwards 


125 reduced into the Form of an Indictment. When an Offence is found by 


Jurors returned to inquire of that particular Offence, it is called an In- 
quiſition. 


Hawk. P. C. A Grand Juror ought to be a Preeholder ; but to what amount % 


B. 1. p. 216. uncertain. 4 Black. Com. 299. 


| po Lap . F. C. When the Grand Jury find the Bill of Indictment, they write on the 


2 Bacon's Back of the Bill, Billa Vera. But if they think it a groundleſs Accuſa- 


1 35.31. tion, they indorſe Ignoramus; and then the Party is diſcharged without 


4 Black. Com. further Anſwer, Upon the Allowance, or Finding of the Bill by the 


301. Crand Jury, the Party is ſaid to be indicted. For no one ſhall be con- 


vict by Verdict, unleſs the Offence is found by twenty-four Men at 


the leaſt (viz.) By twelve, or above, of the Grand Jury indorſing 
Billa Vera upon the Bill of Indictment (for if twelve agree, they ſhall 
conclude the leſſer Number) and by twelve (not more or lefs) of the 


Petty Fury upon Trial. The Grand Jury cannot find Billa Vera for 


| Part, and Ignoramus for the reſt, It muſt be the one or the other for 


the whole, 


5 ſame Indictment, where the Offence doth wholly ariſe from the joint Act 
of all the Defendants. On ſuch an Indictment ſome may be acquitted, 


— 


The Grand Jury can regularly inquire of nothing but what ariſeth 
within the Gounty for which they are returned, [unleſs ſpecially enabled 
by Act of Parliament] and the Trial muſt be by a Jury of the proper 
County, [unleſs otherwiſe provided by Act of Parliament.] By ſpecial 
Cuſtom Indictments of Offences committed in one County may be tried 
in a Place out of it; as Indictments of Offences in Middle/ex are by Cuſ- 
tom tried at the Seſſions-Hall at Newgate in London, as well for M:ddle- 


ſex as London. [But ſee of Trial by the Country, poſt.] 


A Grand Juror may be challenged for Cauſe by one before he is indicted; * 3 Cro. 134; 
The Grand Jury, or thoſe Indictors, ought not to be de Medietate '47 
Linguæ in any Caſe, nor ought they to have a Keeper, or be without Vic- 
tüals as in the Caſe of a Fe ͤ MM. hl I ont 1 
b Tf one of the Grand Jury is outlawed; or taken at the Nomination * 3 Taft. 32, 
of another, it avoids the whole Indictment. [ See 11 H. 4. ch. 9. 3 H. 3% Abr. 
8. ch. 12.] If one of the Grand Jury diſcovers to a Stranger the Evi- 77. 
dence given to him and the reſt of the Jurors, this is an Offence puniſh- 


able by Fine and Impriſonment upon an Indictment, 


Inditments may be of High Treaſon, Petit Treaſon, Felony, Treſ- 


paſs, and all Sorts. of Miſdemeanors or Pleas of the Crown; but of no 


Injuries of a private Nature,, unleſs they ſome way or other concern the 
King and the Publick. Offences by Common Law and thoſe againſt, a 


Statute Law are indictable. Where a Statute prohibits an Act of a pub- 


lick Grievance, or commands a Thing of publick Conveniency, an Of- 
fender againſt ſuch a Statute is puniſhable by way of Indictment, as well 


as at the Suit of the Party grieved ty unleſs it is a new Offence made ſuch . Hauk. P. O. 
by the Statute, and a particular Manner of proceeding againſt the Offender B. 2. p. 211. 
is appointed, without any general Words, ſuch as, or ofberwiſe.] In- 2 Id. Ray, 


8 - 


991. 


dictments muſt be at the Suit of the King, and no other. 432 Roll. Abr. 


4 It is the beſt Way to join ſeveral Offenders in the ſame Crime in the 707, 708. 


and others convicted. [Some Offences are held to be ſeveral in their * 2 Str. 92 f. 


Nature, and in ſuch Caſes Judgment cannot be given upon a joint In- 


e,, ---. 55 K 

In every Indictment theſe Things are requiſite. 

1. f Indictments (being in the Nature of Declarations for the King f 4 Rep. 44. 
againſt Offenders) ought to be certain to a general Intent, and muſt not; Rer. 121. 


be ſupplied by Implication or Argument. Preciſe Certainty to every In- LH: 303. U. 


| f PI eſt. $ymb. 
tent is to be obſerved; tho? the Law will not allow Exceptions that are $ 70. 
too nice, , . | 1 Black. Com. 
. | SF. 207. 
2. Further, 3 Zͤͤ + RC 
By 1H. 5. ch. 5. An Indici ment ougbt to ſet forth the Chriſtian Name, fal r C 
Surname, and Addition of the Eſtate and Degree, Myſtery, Town or B. 2. ch, 25. 
Place, and the County of the Offender, ; k. 
The Chriſtian name and Surname, © U 
But when the Name of one kill'd is unknown, or Goods are ſtolen 
from a Perſon that cannot be known, it is ſufficient to ſay one unknown 
was kill'd by the Perſon indicted, or that he ſtole the Goods of one n- 
known, And if there is a Miſtake in ſpelling of the Offender's Name, 


if it ſounds like the true Name, it is good a. And it is good if the 2Kely, 11,12; 


Party is indicted by another Name, if the Party is known by both. A 


Miſnomer 


— — 41 
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Miſnomer of the Defendant's Name of Baptiſm may be pleaded in Abate. 
bz H. H. P. C. ment of an Indictment ; but not of his Surname, as in an Appeal. [Nu.] 
175,176,238. The Inhabitants of a Pariſh; tho' no Perſon is particularly named, may 

be indicted for not repairing the Highway. 


Estate and Degree; whether of the Nobility, or under the Nobility, 
Myſtery (i. e.) Art, Trade, or Occupation. 
The Place of Mode, or the Dwelling Place of the Party indicted (both 
Ton and County) is expreſsly required. If the County is named in the 
1 Cro. 606, Margin of the Indictment, it is well enough, [N.] © Except in Caſes of 
738, 7511 Felony, where it muſt be always named in the Body of the Indictment. 
| f no Town is named, or any Place where the Fact was done, the In- 
dietment is void. [See ꝙ H. 5. ch. 1. 18 H. 6. ch. 12.] But a * Miſtake 
H. p. C. 264. of the Place in laying the Offence is not material upon the Evidence, if 
bie Fact is proved at ſome other Place in the ſame County. 


The Statute ſays that the Indid ment ſhall abate for any of theſe Omiſ- 


ſions, by the Exception of the Party. For though an Offender hath not 


2 lnſt. 670, fuch Addition as the Act requires, yet if he appeareth upon the Proceſs 
1 Ld. Ray. and Pleads, taking no Advantage thereof by Exception, he hath loſt the 


345: Benefit of this Act. [See for the Expoſition of this Statute, 2 Inf. 
665, &c. 1 1 


: Generally there is the fame Law concerning Additions in Indictmente 
'See Hawk. and Appeals, though in ſome Things Appeals f require more Strictneſs. 
n . [See of Appeal, infra.] TY e 


„ 2 ; os 
Elec Con. Year; as in an Indictment for not ſcouring a Ditch, &c. 
Ov 4: The Nature of the Offence muſt be ſet forth, whether it be Trea- 
fon, Felony, Treſpaſs, Penal Statute, Cc. Sometimes you muſt uſe 
14 Rep. 39, ſpecial Words. In Treaſon the Indictment muſt ſay Proditorie, and con- 
5 Rep. 121. clude Contra Ligeantiæ ſue Debitum, in an Indictment of High Treaſon 
> Row: Cal. againſt the King's Perſon, In Murder it muſt ſay Murdravit, for that is 
vin's Cafe, a Word of Art which implies Malice. If the Killing was by a Blow with 
3, 5 the Hand, or by ſhooting ; you muſt alſo ſay Percuſſit, not if it was by 
$70. I Poiſoning. [See of Appeal, polt.] In Burglary, Burgleritir, or Bur- 
H. P. C. 206, gulariter ; or Burgalariter , in Rape, Rapuit, not Carnaliter Cognovit 
1 [only]; in Felony and Mayhem, Felonicè only; but in Mayhem Felonice 
Sh. Far. Caf. Maybemavit; in Larceny, Felonicè Cepit, not Felonice Abduxit or Aſpor- 
186. favit, without Cepit. Things living muſt be ſet down, as Horſe, Ox, 
Sc. Dead Things are to be called Bona et Catalla, but you muſt expreſs 
what Goods and Chattles. And in all theſe Caſes, and in Treſpaſſes, 
the Indictment ought to be Vi et Armrs, and conclude Contra Pacem. 
But ſee 37 H. 8. ch. 8. 4 Ann. cb. 16.] In Offences againſt the Peace 
only, as Conſpiracies, Deceits, &c. Theſe Words With Force and Arms 
are not neceſſary. In a Forcible Entry, the Words Manu forti amount 
2 4Rep.48. to it. If the Offence is created by a ® Satute, it muſt conclude Contra 
1 Jaſt.. 98. b. For mam Statut, &c. The Recital of a publick Statute is not neceſſary, 
but rather dangerous; for a Miſrecital thereof will ſpoil the Indi 


Ment. 
The 


* 
8 
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Court was holden, Sc. eh RY TH? 
Falſe a Latin ſhall not quaſh an Indictment. For tho' an original i Rep. 121. 


Latin, or allow'd by Law as a Word of Art, or inſenſible, there if it 


- 1 
- 


* 
— —— —— — ei 


Laws of England. W 


E rr 


The Subſtance and material Words in ſuch Statute muſt be ſet down, 
concluding Contra Formam Statut, &c. El 1 „ 019} 


5. The * Value of the Thing by which the Offence was committed, , we: 
wuſt be expreſſed. It ſeems neceſſary to value Things ſtolen, that it Symb. Of 
may appear, whether it is Grand Larceny or Petit Larceny. In Treſ- 4m 
faſs the Value may aggravate the Offence, But Things Feræ Nature 
ought not to be valued, if they were not in Parks or Warrens. If the 
Indictment is of living Things, you muſt ſay Pretii, &c. If of dead © 


Things, you muſt ſay Ad Valentiam, &c. [Quare the Difference.] But 


it is ſaid that one dead Thing only muſt be Pretii, not Ad Valentiam. 
By 23 Geo. 2. ch. 11. In every Information or Indict ment for wilful 
and corrupt Perjury, it ſhall be ſufficient to ſet forth the Subſtance of the 


Offence charged, and by what Court, or before whom the Oath was taken 
(averring ſuch Court or Perſon to have competent Authority to adminiſter 


the ſame) together with proper Averments to falhfy the Matter wherein the 
Perjury is aſſigned, *::thout ſetting forth the Bill, Anſwer, Information, 


Indidctment, Declaration, or any Part of any Record or Praceeding, either 
in Law or Equity, other than as aforeſaid ; and without ſetting forth the 
_ Commiſſion or Authority of the Court or. Perſon before whom the Perjury was 


committed. 5-94 0-0 2006 . 
And in every Information or Indictment for Subornation of Perjury, or 


for corrupt Bargaining or Contra fling with others, to commit wilful and 
corrupt Perjury, it ſhall be ſufficient to ſet forth the Subſtance of the Of- _ 
fence, charged, without ſetting. forth the Bill, Anſwer, Information, In- 


diftment, Declaration, or any Part of any Record or Proceeding, either in 


| Law or Equity, and without ſetting forth the Commiſſion or Authority of the 


Court or Perſon before whom the. Perjury was committed, or was agreed or 


promiſed to be committed, 5 . 3j Hand £1 tas, 
c An Indictment lies upon a private Statute, where no particular Pe- « 8 Rep, 60. 
nalty 18 provided, and the Offender ſhall be tried and impriſon'd if ſuch ; 


Statute concerns a Multitude of Perſons. But if it concerns one par- 
ticular Perſon only, an Action on the Caſe doth lie, not an Indictment, 

f there is an Indictment and Inquiſition againſt one for the fame Of- Key. 108. 
fence, one found by the Coroner's Inqueſt, and another by the Grand 
Jury, he may be tried on both at the fame Time. For if one is indicted 


for Murder, and convicted of Manflaughter, or acquitted, and at the fame 
Time there is a Coroner's Inqueſt, he may plead his former Conviction 
or Acquittal in Bar of the other. If an Indictment is void for Infuftt- 
ciency, or if the Trial is in a wrong County, another Indictment may . , Rep. 4c, 
be drawn for the ſame Offence, whereby the inſufficiency may be cured, H. P. C. 244. 


and the Indictment laid in another County, tho' Judgment was given. 
By the Common Law the Court may quaſh any Indictment for any , Str. 442. 
ſach Inſufficiency in the Caption or Body of it, as will make the Judg- 1 Ld. Ray. 


ment erroneous. By Inſufficiency in the Caption, I mean a Default in 54% 710. 


ſhewing before whom the Indictment was taken, their Furiſdictijon, the 
Place, where, the Number of the Jurors, the Day and Near when the 


Writ or an Appeal may abate for falſe Latin, yet judicial Writs, Fines, 5 
or Indictments ſhall not, if the Word is Latin; but if the Word is not; Cre 46;, 
is in a Point material, it makes the indictment inſufficient ; as Murdre- 

2 ER dum 
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dum jor 1 Burgariter for Burglariter, Se. [See 4 G. 2. 077 26. 
mfra.] But nothing which may be rejected as Mk oa] ſhall vitiate 8 
Indictment. | 

By 7 & 8 W. 3. ch. 3. All Perſons indicted of High Treaſon, (except 
for counterfeiting the Coin, Great Seal, Privy Seal, Sign Manual, or Privy 
Signet) or for Miſpriſion of ſuch Treaſon, ball have a Copy of the whole 
Indictment (but not the Names of the Witneſſes) fre Days at leaſt before 
bis Trial, to adviſe with Counſel thereon, &c. [See 7 Ann. ch. 21. infra.] 

This Indietment muſt be found within three Tears after the Offence com- 

mitted, except in Treaſon for an Attempt of an Aſallination on the Body. 
of the King by Poiſon, or otherwiſe. 

No Indictment for any of the Offences aforeſaid, nor any Proceſs, nor any 
Return thereon, ſhall be quaſh'd on the Motion of the Priſoner or his Coun- 
fel, for miſ-writing, miſ-ſpelling, falſe or improper Latin, unleſs Exception 
for the ſame be mage by the Priſoner, or bis Counſel, before any Evidence 
given in Court. Nor ſhall any ſuch miſ-writing miſ-ſpelling, falſe or im- 
proper Latin, after Conviction, be Cauſe to arreſt Judgment, though any 
Judgment given upon fuch Indi&ment, may be reverſed upon a Writ of 
Error, notꝛvithſtanding this Statute, [See more of this Statute Of. Evi- 
dence to the Petty Jury, infra] _ 

[But theſe Niceties about Abbreviations, and the Latin of Indictments 
are taken away by 4 G. 2. ch. 26. which directs, That all Indifments, 
Informations, Inquifitions, Preſentments, and all Proceedings whatſoever in 
any Courts of Fuſtice, ſhall be in the Engliſh Language, and in Mords af 
length and not abbreviated. | 
- "By 10% x1 W.. 3. cb. 23.:No Clerk of Afize, Clerk of the Peace, | 
or other Perſon, ſhall have more than Two Shi lings 2 drawing an Indict- 

ment againſt a Felon, upon Pain to forfeit 5 l. to the Party grieved, with 
full Coſis of Suit. If they draw any Bill defective, they ſhall make a new 
one w:thout Fee, under the ſame Penalty. 

See 5 G6 M. & M. ch. 11. To prevent Delays of the Proceedings at 
the Quarter-Seflions of the Peace by removing Indictments by Certiorars 
into the King's Bench before Trial, &c. 

[By 5 Geo. 2. ch. 19, The warter-Seſſions have Power to amend Or- 

ders, removed before them by Appeal, as to any Defect in Form; and the 
Proſecutor of a Certiorari to remove the Order of any Juſtices into the Court 


of King's Bench, 1s to enter into a we Lane, F. 1 A fo pro- 
feente worth Efed. ] 


 OfApprovers. IV. b An Approver ( Probater, Prover Ji is a Pirſon indicted of Trea- 
15 =o $4.4 ſon or Felony, and in Priſon for the ſame, and not diſabled to accuſe, 
| % he, who upon his Arraignment before any Plea pleaded, [Q. if not at any 
196, 197. Time before Verdict a] and before competent Judges, does confeſs the In- 
B. 9 dictment, and takes a corporal Oath, to reveal all Treaſons and Felonies, 


4 Black. Com, that he knoweth of, and therefore prays a Coroner to enter his Appeal or 


225 Ane. 0 Accuſation, againſt thoſe that are Partners in the Crime contained in the 
IT : Ind ent. He is ſworn to diſcover all Treaſons and Felonies; yet he 


is not an Approver in Law of any but the Offence whereof he is indicted, A 
[Sce 28 Ed. 1. Stat. de Appellatis.] 

This Accuſation of himſelf, and Oath, makes his Accuſation of ano— 
ther of the ſame Crime to amount to an Indictment; and if his Partners 
are convicted, the King is to pardon him. 222 5 H. +004] But. it. 

being 
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being i in the Diſcretion of the Court, to ſuffer one to be an Approver, 
this Method of late hath not been put in Practice. 


V. An“ Appeal (tom Abpeller, to accuſe, or from Appello, to call) is of Appeals. 
an Accuſation of one againſt another, to attaint him of Felony, by Words Wr 173. b. 
ordained for it. This is always at the Suit of the Subject. © It is the; Hauk c. 
Party's private Action, proſecuting alſo for the Crown in e of the B. 2. ch. 23, 
Felony. The Plaintiff i is called the Appellant, and the Defendant the 7 310, 
Appellee. 1 Inſt. 123. b. 

It may be brought in three Caſes. 1. For a Wrong to one's Anceſtor, 287. b. 
win Heir Male he is, and that is only for the Death of his Anceſtor, 17 3165 

. For Wrong to the Huſband; and this is to be proſecuted by the 4 Black. Com. 
Wite only, for the Death of her Huſband, 3. For Wrong done to the 324, 310. 
Appellants themſelves, as for Robbery, Rape, Mayhem. This laſt Sort 
of Appeal is diſuſed, becauſe the Proceſs is more nice and chargeable 
than by Indictment. 5 
An Appeal of Death is of two Sorts (viz.) Of Mirde, and of Man- 
laughter, And theſe muſt be brought by the Wife for the Death of her 
Huſband, or by the Heir Male for the Death of his Anceſtor. An Ap- 
peal lieth not for a Killing Se Defendendo or by Miſad venture. 

The Wife ought to be a Wife de Jure; and therefore one may plead, 41 Toft. 33. b. 
that ſhe was never lawfully married to the Party ſlain. She muſt alſo = Inft. 68, 69, 
be a Wife de facto, i. e. in Poſſeſſion as well as in Right, without Elope- 71 12 . 
ment, (Qu.) Divorce, &c. If ſhe does not continue a Widow, but mar- 3 Mod. 157. 
ries before or pending the Appeal, the Appeal is loſt. If ſhe marries 
after Judgment, ſhe cannot pray Execution; for the Loſs of a Huſband 
is the Cau'e of the Appeal, [But Q. What ought to be done with e See Hawk. 
the Appellee in ſuch Caſe.] A Huſband cannot have an Appeal of the . ae * 
Death of his Wife, but the Heir only, | 2 

The f Heir mat be Heir Male, tho' he derives M a Female. For no c Inſt. 25. 
Female, except a Wife, can maintain an Appeal. And he muſt be a. & b. 33. b. 
Heir according to the Courſe of the Common Law, and Heir at the Time bay 3 
of the Killing of his Anceſtor. If the Appeal is againſt the Heir as 182, 183, 
| Guilty of the Killing, the next Heir Male ſhall have the Appeal. If 

the Wife kills the Huſband, the Heir ſhall the have Appeal. But if the 
Perſon kill'd by a Stranger hath a Wife ſurviving, the Heir ſhall not 
have it, tho' ſhe dies within the Year. And if the Heir dies after the 
Death of the Anceſtor, another Heir ſhall not have the Appeal. No one can 

bring an Appeal ot f the Death of a Perſon attainted of Treaſon or Felony, 
except his Wife ; becauſe ſuch a one has no Heir. Therefore if the 
Perſon kill'd had two Sons at the Time of his Death, and the Elder is 
attainted of Treaſon or Felony, neither of the Sons can have an Appeal. 
2 An Appeal may be brought either by original 7:7 out of the Chan- 22 Tat. 183. 
cery, or by Bill. By Bill, in the King's Bench, before Juſtices of {Ink » 
Gaol- Ra if the Appellee is in Priſon before them, before Com- : Rep. _— 
miſſioners of Oyer and Terminer, before Juſtices of Nie * ard be- H. P. C. 170, 
fore the Juſtices of the King's Bench, or before the Sheriff and Coroner 7 1 
in the County-Court. But the Sheriff and Coroner can only take and 1 


1289. 
enter the A and Count, and e no further; it muſt. be remoy'd 
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Magna Charta, CN. 34. 
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- | by Certiorari into the King's Bench. See 3 H. 7. 15 I.] An 8 
| may alſo be brought before the Con/table and Marſhal, of a Felony done 
121 5, 31, auf of the Realm, b There can be no A ppeal of Treaſon in Parliament, 
| for it is ouſted by the 1 H. 4. ch. 14. 
H. [2 — By Mag. Chart. or 9 H. 3. ch. 34. No Man ſhall be taken ir inte, 
uon the Appeal of a Woman, for the Death of any other than ber Huſband. 
2 Inf, 132. By Welt. 1. or 3 Ed. 1. ch. 14. The Acceſſory in an Appeal ſhall not 
1 be outlaw'd, before the Principal is attainted. 
By the Statute of Glouceſter, ar 6 Ed. 1.ch. 9. 8/2 the Appellor FR 
\ clares the Deed, the Year, the Day, the Hour, the Time of the King, 
= * and the Town where the Fat was done, and with what Wea pen, tbe Ap- 
1 5 peal ſhall ſtand, ſo that he ſue within a Year and a Day after the Fact. 
[See 1 H. 5. ch. 5. and 2 Inſt. 665, &c.] 
5 Let us explain this Statute. 
< 2 Inft. 318.] The Deed — © Whether it was by Wound or when Wound. If Ly 
5 Rep. 122. a Wound, four Things are eos 3 to be ſet forth in the Appeal, 1. In 
what Part of the Body the Wound was given. 2. Of what Length and 
Depth, [where the Wound is of ſuch a Quality, as to be aſcertained by that 
| Deſcription] fo that it may appear to the Court, that the Wound was 
mortal. But if a Leg or Arm is cut off, there the Length and Depth 
cannot be ſhew'd. 3. That the Party wounded died of that Wound. 44; 
It muſt appear, that he died of that Wound within a Year and a Day, 
after the giving of the Wound, If without Waund, it is either by Wea- 
pon or without. By Weapon, as by Blow, Bruifing, Sc. Without Weas 
Pon, as by Poiſoning, Drowning, Burning, Strangling, &c, In yoth: theſe 
Caſes the Circumſtances mutt be ſet forth. 
The Near, i. e. The Year of the Reign of the King. 3 
The Day, —The natural Day, containing twenty-four Hours, And 
therefore, if the Fact was done in the Night, you muſt ſay, In Nofe 
+4 ejuſaem Diei. The Kiiling mult be alledged, to be the Day that one 
1 118. died, not the Day of the Wound or Blow. 
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3 laſt. 53. The Hour, — In the Count upon the Appeal e one may ſay about 
: hs . Ten of the Clock, Sc. But you muſt not ſay about the Day, Year, 


1 Id. Ray. or that the Wound or Blow was about any Part of the Body. Ie is dif- 
21,22. ficult to alledge the true Hour, and not fo of the Day, Year, or the Part 
of the Body. And yet the Plaintiff in the Appeal is not bound to prove 

the preciſe Hour, or the Day alledged. In Indi&ments the Hour need 
not to be alledged, Between the Hours of ten and eleven is unintelligible, 
for there is no Time between the Hours. 
a1 Inſt, 125. | The Time of the King. This is added, notwithſtanding Mention 
2 Inſt. 319. was made of the Yar before, wherein the Blow, &c. was given; for here 
the Year wherein Death enſued, is to be ſhewn, that it may appear that 
he died of the Blow, &c. within the Year and Day. 
a Tak. 216; The TJeun, If the Murder or Homicide was in a Town. Other- 
(69. wile if out of a Town, the Place if known, out of any Town, muſt be 
alledg'd as known in ſuch a County, If the Fact was done in a City, 
the Pariſh muſt be alledged, But in the Country, if a Pariſh contains 
ſeveral Towns, alledge it in a Town, [See 2 & 3 Ed. 6. ch. 24. Of 
2 Trial by the Country, Poſt.] 
» 2 Inf. 319. With what Weapon b One certain Weapon muſt be alledged in | the 
K 7 c. 75 . Count, yet if it be proved in Evidence, that the Wound was given with 
AT other Weapon, the Offender ſhall be found Guilty. But upon ſuch 
a Count, or in an Indictment, it cannot be given in Evidence that the 
Party was poiſon'd or drown' d, Sc. where no Weapon at all was uſed ; 
3 = 
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it 1 Murder or Homicide of another Kind. [See of Evidence to the 
Petty Jury, 7nfra.] 

Tho! this Statute requireth, that the Weapon be mentioned, it muſt 
be underſtood, where one is kill'd with a Weapon. 

So that he ſues within a Year and a Day The ear muſt be com- © 1 Int. 246. 
puted according to the Calendar, and not according to twenty-eight Days „ ft 13 . 
to the Month; the Day is to be intended of the natural Day, and the z Ig. 5 ;. 
whole Day is to be taken in. By Common Law the Appeal was to be 4 3 185. 
brought within a Vear and a Day. 28 

If the next Heir of the Dead is withis Age, he muſt nevertheleſs 


bring his Appeal of Death within a Year and a Day, according to this 
Act. 


After the Fac. — 1 J. e. 4 After the Peloby committed by Homicide, « 2 Int. 320. 


or by the Death; not after the Stroke, or Wound. 3 Inſt. 53. 
By 3 H. 7. ck. 1. n Lament 2 Murder may be tried, without t flay- 5 Ts fr 
ing for the Appeal. 8 


"though the Principal or Acceſſory is acquit within the Year and Day, 
be ſhall be remanded to Priſon, or let to Bail, until the Year and Day is 
out. And whether they be attainted or acquitted, yet the Wife or next 
Heir of the flain may within the Year and Day (the Benefit of the 1 
being not before had) proſecute an Appeal againſt Hem, any JT. Attainder 
or Acquittal noteeichſtanding. 
© If there is an Indictment and Appeal depending together, the Judges es Rep. 5 
i ought to proceed firſt upon the Appeal, if the Proſecutor defires it, and **Y: 107. 
proſecutes without Fraud. The Indictment may be preferred to the Ap- 
peal, if the Court ſhall find that there is like to be a faint Proſecution of 
the Appeal, in order to acquit the Party. For the Aquittal upen * 

a faint Proſecution will conclude the King. 

If the Murderer is acquitted upon the Indictment, or found Guilty and 
pardon'd by the King, yet the Wife or Heir may have an Appeal. 
if the Party is found Guilty of Manſlaughter, and hath the Benefit of his 45, 40. 
Clergy, no Appeal lieth. It is ſaid to be unreaſonable, that the Appeal 4 . 83 

ſnould interpoſe preſently after the Conviction, to prevent the judgment kay. 5 
and Execution in Manſlaughter. For if that ſhould be admitted, then 108. 
an Appeal might prevent Judgment and Execution upon a Conviction of 
Murder, as well as Manſlaughter. It is faid, that a Verdict finding one 
guilty of Homicide Se Defendendo on an Indictment of Murder, may be 
pleaded to an Appeal of the ſame Death, as it was at Common Law. 
For that 3 H 7. ch. 1. mentions only Perſons acquitted or attainted, as 
ſubject to Proſecution upon an Appeal. [See of Pleas in Bar, infra.] 


a An Appeal is to be arraigned by the Counſel in French, but enter'd aral. 262. b. 


in Latin. The Count muſt be, that the Appellant appears 27 propria 205 a. 


Perſond; but the Appeal may be proſecuted by Attorney and Counſel; 
and defended by Attorney and Counſel. [See 3 H. 7. ch. 1. and ſee alſo 


4 Geo. 2. ch. 26. 6 Geo. 2. ch. 14. Whereby all Proceedings in Courts 
of Juſtice are to be in the Engliſß Language.] 


One ſtanding b mute in an Appeal of Murder bath the ſame judgment Kah. 57, 
as on an Indictment. 


Evidence given for or againſt the Defendant i in an Indictment is no 1 Bid. 36. 
Evidence in an Appeal. : 
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6265 3 An Inflitute of the "Book IV. 


375 may be arraigned upon an Indictment at the King's Suit. [“ Though an 


Hawk. P. C. 


110. 


"Perm of- Ans Information for the King is the ſame with the Declaration 225 a 


17 one e he ſhall have his Damiges aphioft the ä 
[See Weſt. 2 or 13 Ed. 1. cb. 12. and the Eupen chereof, 2 Ta 3X 3s 
Se] 5h 
The PPAR may find che Defendant Galley: of 3 or K 
* Guilty generally. If in an Appeal of Murder the Defendant is fond 
Guilty of the Murder, Judgment i is that he ſhall be hanged ; and the 
a 1 Id. Ray. King cannot pardon it, d But if he is acquitted upon the Appeal, her 
211. H. P. C. Acquittal upon an Appeal may be pleaded in Bar to an Indictment for the 
250, ſame Murder or Manſlaughter. [See of Pleas. in Bar, infra.] [See of 


B. 2. p. 374. ee don and Judgment, * and Danverss Abridg. Tit. Appeal, 488, 


Of Informa- VI. f There may be an Fuformation for the King againſt a Criminal, 


. . as well as an Indictment, whereby a pecuniary Mulct, or other Penalty 
341. at may be inflicted. It does not lie for a capital Crime, or for Miſpriſion 


Show. 109. of Treaſon. [Qu. and ſee 5 Geo. 2. ch. 30. Concerning Bankrupts; for 
Hawk. P. C. they. may be convicted upon Indictment or Information, and ſuffer as 
B. 2. ch. 26. Felons without Clergy. And in many Caſes of Felony created by late 
ou Com. Acts of Parliament, the Conviction may be upon Information.) 


the Law, v. common Perſon. It differs from an Indictment, inaſmuch as Hat is 
Information. to be found by the Oath of twelve Men at leaſt, and this is only the 
Allegation of the Officer, &c. It is not always exhibited directly by the 
King, or his Attorney General, or the Clerk of the Crown in the Cour 
of King's Bench, (who is Coroner, and Attorney for: the King in that 
Court) but ſometimes by a common Perſon, who informeth as well for 
the King as for himſelf, upon ſome penal Szazute. This is different 
from an Action on a penal Statute, Therefore remember, that In- 
formations are of two Kinds (vig.) At the Suit of the King only, and 
partly at the Suit of the King and partly at the Suit of the Party, whiclr 
is called an Information Qi am. 
Information may be alſo for Offences and Mifdemeanors at Common 
Law; where the Offender is liable to pay a Fine to the King, as tor 
Batteries, Cheating, Reſcous, ſeditious Words, Confpiracics, ee | 
Riots, Extortion, Nuſances, Contempts, Cc. 
When the Clerk of the Crown exhibits an Information, It 1s gene- 
ally by Order of Court. But when the Attorney General does it, it is Ex 

Ofiicio. _ 
155 By 18 El. ch. 5. Every informer upon a N Statute ſhall . his 
Suit in proper Perſon, and purſue the ſame only by himſelf, or by his Attor- 
ney in Court, by way of Information or ige, Action, and not otherwiſe, 
and ſhall have no Deputy. 
A Note of the very Time of exhibiting the Information oall be made, and 
From thenceforth it ſhall be acccunted a Record; before which Time no Pro- 
ceſs ſhall iſſue out upon it; and upon every ſuch Pre ceſs the Informer's Name 
ſhall be indorſed, and a alſo the Statute upon which the addy 15 
grounded. 
No Informer ſhall compound with the Defendant, before An wer, nor 
after Anſwer, but by Conſent of the Court, on Pain of the Pillory and ten 
Pounds, and to be incapable of being Informer or Plaintiff in any Suit or 
Information upon any fopular or penal Statute, If he ahnen or is 
nonfuit, 


——— IE. EIHL, 


- 4 * 
. 
| » 
1 % b hg * 1 
— Foy * 9 
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nonſuit, er hath Verdict or Judgment againſt him, the Court =_ give ths 
Defendant his Coſis, Charges and Damages. 

This Act ſpall not extend to Officers, who have lawfully uſed 10 exbibit 
Informations, nor to Informations upon the Statutes of Maintenance, Cham- 
perty, buying of Titles, or Embracery, as to the Parties grieved, nor to! In- 
formations vy Perſons to WHom any Forfeiture is given in certain and nor 


generally. 
2 No Suit by Bill or Plaint by a Party grieved, ſuing upon a Clauſe .1 Crs. 434; 
relating to himſelf only is within this Statute. 645. 


[See 21 Ja. 1. ch. 3. and the Expoſition there of 3 It. 186, 187, 
being a Statute againſt thoſe that obtain Power, to diſpenſe with penal 
Laws, and the Forfeitures thereof. ] 

[See 29 El. cb. 5: and 31 El. ch. 10. as to Appearance to an Jaforms- 
tion upon a penal Law by Attorney, without Bail, under Title Bail, 
ante. Alſo 31 El. ch. 5. 21 Ja. 1. ch. 4. where the Offence hall be 
laid in the proper County, and again 31 El. cb. 5. where the Information 

| ſhall be brought in due Time, ante, cb. 4. See 21 Ja. I. ch. 28, For 
the Repeal of many obſolete Statutes whereby Informers did vex the 
People.] 

By yh 5 W. & M. ch. 18. The Clerk of the Crown in the Court of 
King's Bench ſhall net, without expreſs Order in open Court, exhibit, re- 
ceive, or file any Information fer Treſpaſs, Battery, or other Miſdemeanors, 
or iſſue out any Proceſs thereon, before he hath taken, or hath had delivered 
to him, a Recognizance from the Informer, with bis Place of Abode, Title, 
or Profeſſion, to the Perſon againſt whom ſuch Information 1s to be exhi- 
bited, in the Penalty of twenty Pounds, to proſecute with Effect, and to 
abide ſuch Order as the Court ſha.l direct; which Recognizance the ſaid 
Clerk of the Crown, or a Juſtice of Peace of the Place where the Cauſe of 
ſuch Information ariſes, may tate; and the Clerk of the Crown ſhall enter 
the ſame upon Record, and file a Memorandum thereof in bis Office, for 
all Perſons to reſort to without Fee. And in caſe the Defendant appears 
and pleads to iſſue, and the Proſecutor doth not, within one whole Year after 
Tue joined, frocure the ſame to be tried, er if upon ſuch Trial 4 
Verdict paſs for the Defendant, or if the Infirmer procures a Noli Pro- 
ſequi, to be entred, the Court may award to the Defendant his Coſts a, unleſs u 2 Str. 104%; 

the Judg e ſhall at the Trial in open Court certify upon Record, that there 1131. 
was a reaſonable Cauſe for ſuch Information. And in caſe the Informer 
all not, within three Months after the Caſis taxed, and Demand made there- 
5 P, pay the ſame, then the Defendant ſhall Pave th 'e TN of ſuch Recog- 
To nigance to compel him thereto, 
3 This A& ſhall not extend to any other Were, than thoſe i in the 
Name of his Majeſty's Coroner or Attorney in the Court of King's 2 Bench, 
commonly calied the Maſter of he Crown-Office. 
So that the Informations by the Attorney General remain as they were 
at Common Law. 
If the Information is tried at the Bar, the Defendant ſhall not have 
Colts by this Statute; for the Judges cannot make a Certificate to them- 
ſelves, that there was a reaſonable Cauſe for Information. 
See 9 An. ch. 20. To make the Proceedings upon Informations in the 
Nature of a 2% Warranto more ſpeedy and effectual. 
na b are never quaſhed for Inſufficiency, as Indictments may Hawk. P. ©, 
be, A prior Suit depending may be pleaded to an Information on a * 2 p. 259, 


Sal 37 
penal Statute: —— may a Pardon, a Releaſe, a Recovery in a former Suit. 8. bi 1 


5 8 8 
BB ; ke” bo 
1 

5 

5 5 7 0 


22 aid 


— —— — — 
— eB 2 — — VEIN "I 1 
2 On S608 —.— — — — — — 8 5 — _ % 7 * 4 
2 2 8 5 ** . 2 — — 2 3 
2 : n — A \ 
: _" 2 5 - _ 


be, A —p— 2 — 
— — 


— I — 1 + ew — 

3 2 

— — — <-- - — 
— 2.4 


_—. 


. = 4 at. 4.4 * — — 8 = . a - 22 - - SW p 
» 1 - - 25 _ 
_ _ 5 ; — * — — ad w_ 1 > >; py = — — a 
— — — . on ou - J —_ = * £ _ A _. ___ g 
. — Ln. " $$. 25 — 4 2 IF - 28 >= ES 2 9 = _— \ » A 
— 2 ng _ — - — — — . — 4 W : . © gu —— — ———— , Fn 22 i 5 = > = - 
- —— — — —— - — - == — fe => — — . — . — 2— SI E 8 5 - = — . S = r — — — ET 4 oF -=- . >= ES - he ho - - — — — — — — —_ \ + - 
- _ - 3 > * - G — — - IE” — — — 2 . —— - E 5 — 8 * — = _ — - boo = = — — . 5 \ 3 2 7 l _ - —— — 2 4 — hi RT. 4 = DRIES = = 1 * 3 = a. 
"2 * - . =” N - 2 7 * * * e I, - > = 4 * a 2 —_ — , 5 r — * - — = - Na INOEID : f oa - 8 ; = 5 - * 2 Fay - . _—— 
— — — E — — EC > © - — = : =. — — nt Do: EIS: JS” ED 2 — 2 : * * — "SIS — * „ * i $2 2 W + * 7 5 DS L #- + 2 Pe aa 5 * « 4 RP PR be : "> — RI EOS 8 =o . — 2 n 2 4 = —= — FA — 
E — <0 * = 72 —— — "I = g i — 2 — - — * * 111 - - 77 . 8 NS wet; 3 2 — = MM © "EL 2 2 3 2 88 2 ts hu = 35 7 - . 4 - — — ER % 7 F 8 2 4 . — 7 — * = a — —- = 

_ Ez = "a: — > ST =S SS r i — : 2 EN E = —— — 2 = + 0 —— - ERS nw : 3 $a 4: + EPI abt dE 3 - o * 2 — — — LEE N 5 GL — m 
— I — — Fs — 2 3 * . _ TS — > op __ —j ; —_— 5 + a . — = \ "2 : T · K . . 7 — : PFF p - 2 — 2 4 3 — A : =_ "_ 

— ——— 2 2 —_ - 4 = 2 * rn — o - * — >. Z Þ — : 3 * — . . 7 * a ” Fi 3 VIE = 2 S - ——— og — — 2 _ X —— ns _ 5 a 4 o 8 A+ "os = a” ww Fo — — . — F « =w_ A - _ — > + — # 
—— — > — m— P - 4 a * a — 4 . 9 - 2 of -_ — 81 — _- : " 5 * 5 1 . 2 5 £ 4 —_— . p * * . 1 © — ka — a - Ef > * og # ; wu . — 2 = - - - 4 — * 

8 ® - . - 5 2 * g 3 „ N 1 * 4 12 n p X BE”: - 2 _— T » - i: 2 3 - — * * £ by by Ty : 7 Fen. 4 . — 
4 ” . » 7 4 „ 9 : 2 £ 5 . FLO x 2 £ Tm * — —— « A 
- — - - — . ” Du 2 — > — Ws 5" a * he . — A — ——— _ 4 
2 — = _ — — — — — © + -— — — — — — _ Do <- 2 — — — — N * 2 —— © - — SEES T 3 — _ C _ — 1 
. : 
f * 


22 f. 


— 


— n 


628 3 A. Inftirmte FE the — i oV. 


Ser 1 H. . eb. nech The General Ice may be, Net Guile, W Be. 


bet, Sc. [See 2 Ja. 1. cb. 4. and fee of . eee en 


where 0 muſt be laid, N in cb. 1 ne W an 9987 
De Das : Be bios) 
I Proceed to the Aang whend of . Priſoner upon PrP and 
Appeals, whether Principal or n. „ ce oh 0 IN 


Of the Ar- VII. An e Arraignment (from Arranger; to ſet in \Ordeiy, of ab. 
raignment of ſoner, is to take care, that the Priſoner does appear, to be tried, and to 
the Criminal. , 

el Inft.262.b, hold up his Hand at the Bar for the Certainty of the Perſon, and % 
263. a.plead a ſufficient Plea to the Indictment. The Priſoner is to hold iu 


. his Hand only in Treaſon and F elony ; but this is only a Ceremony 


B. 2. ch. 28, if he owns that he is the Perſon, it is ſufficient without it; and en 


_ 4Black. Com. upon his Arraignment his Fetters are to be taken off, [after he has put 


ch. 25. of 
Arraignment, 


himſelf upon the Country ;* J and he is to be treated with all the Ten- 


42 Inſt, 315, derneſs imaginable. No Man is ſaid to be arraigned, but at the Suit of 


316. * the King, upon an Indictment found againſt him, or other Record, where-. 


z Inſt. 34, 
FI. P. 29939: with he is to be charged. We may arraign an Aſſize or Appeal but the 


Kely. 10. Tenant or a e is not en W becauſe Wet are at rh Sure 1 the 


4 3 Inſt. 35. Subject. 


8 E. 2. cor. 


. The Arraigntnent of a Criminal mot wa” in Engl TW See: 37 EY. 
_ 37 K. But Appeals are ſaid not to be within this Statute; for they 
en aw arraigned in French, and the Plea» of the Defendant is to 


* road | in French. Quere, The Reaſon of this Difference. [Bot 1 
4 G. 2. ch. 26. All ere cater Cours 1 Manie melt be 3 


in in Envliſh, * 


x3 Inſt. 139. * If the Principal i is e or convigr of Mandaugbter, or Se De⸗ 


H P. C. 221, ſendendo, or before Attainder hath his Clergy, or is pardon'd, or dies, 
the Acceſſory ſhall not be arraign d. [But ſee 1 Ann. St. 2. ch. 9. 5 
Ann. ch. 31. which are taken Notice of in B. 3. ch. 2. ante, Concerning 

Principal and Acceſſory ; where more relating to the Arraignment of 


Principal and Acceſſory is mention'd.] By theſe Statutes the ancient Law 


concerning Arraignment of Principal and Acceflory i is very much alter'd. 
[See Dalt. ch. 18 5. p. 515, $16, 517. For the N of the rad 
; rargnment and Trial of a Priſoner, go | 


115 


Of the Beha- VIII. The Priſoner either f lande, mute, or con 1 fe the Fad, or Pad 


viour of the upon his W 


Criminal up- tt ACE ont nondy | 
on his Ar- 7 $3 


raignment. + If one e arraigned of Petit effreatins' or r Felony ſtands * Ae, or an- 5 


4 Black, Com. ſwers nothing at all, it ſhall be inquired, whether he ſtands mute on 


: ch. 25, 319. 


b S. P. C. Purpoſe, or Whethet he is dumb. If he ſtands mute out of Stubbor- 
159.b neſs, or if he hath cut out his Tongue, or he does not plead * directly 
208-177" to the Fact, or does not put himſelf upon a Trial by God and his 
H. P. C. 225, Country, if a Commoner, or if a Peer by God and his Peers, after he has 
220, pleaded Not guilty, he ſhall be put to the Penance. * The Penance in 


57. 


B. 2. ch. 30. his Thumbs to be tied together with Whipcord, and to be drawn toge- 


ze 3 Init, 217. 


H. p. C. 226. ther by the whole Strength of two Men, to give the Criminal a Taſte 
« Kely. 27,28. 175 | | * AER die N 


* ſdem eff nihil d icere, et inſufficienter dicere, 2 Inſt, 178, 


4 of 


Kely. 36, 37» Caſes of Petit Treaſon and Felony is the Pain Fort et Dure, with For- 
Hawk, P. C. feiture of Goods. But before the Judgment paſles, the Court orders 


- = 
2 


” DET. - 
13 - »'% „ , S * 3 


0 AP. 5 4 858 | Laws of England. 


- — — 0 
** a. 


A... 


of the Pain to be endured, if he will not then comply. This is the 
Practice at Newgate Scllions; if he contitlues ſtubborn; The * Judgment « 2 Hat. mY 
of Pain Fort er Dure is by the Common Law; that the Man or Woman 7% 


where they are to lie naked on the Ground, with Hands and Legs 
extended; and there ſhall be laid upon their Bodies as much Weight as 3 
they d bean, and more, till they are dead. This Puniſhment ſome F 1Tnſt, 391 1 
have endured, becauſe it works no Attainder, or Forfeiture of Lands; 

or Corruption of Blood; [But he forfeits his Goods, 5] In an Appeal * Hawk. p. c: 
of Felony, if the Priſoner ſtands mute, he ſhall have Judgment td be! PAS 125. 
preſſed, as upon an Inditment. And this is by the Common Law. But 178, 179. Fs 
upon ſtanding mute obſtinately in caſe of Higb Treaſen, the Criminal Keb. 37. 
ſhall have ſuch Judgment, as if he had been convidted by Confeſſion of . 2 b. 30, 
Verdick. [See Meſt. 1. cb. 12] e 
This Statute does not extend to High Treafon, the higheſt Offence ; H P. C. 226: 


non to Petit Larceny, the loweſt of all Felohiez. F or ſuch Offenders ſhall 4 Tos, 8 


have like Judgments, as if they had confeſſed their Crimes. J lag. 217. 
Tbe 29 H. 8. ch. 15. allows the Pain Fort et Dare in caſe of * Fi 1 
racy; where à Pirate ſtands mute; 1 

By 43 H. 8. ch. 12. (intitled, The Bill for the Houſhold) 7; raitors, 

Pelons; & e. landing mute upon their Arraignment within the King's Pa- 

lace, ſhall be deemed guilty of the Offence, of which they are indifed, 

Il see 3 V. & M. ch. 9. 1 Ann. St. 2. ch. 9. In what Caſes a Pri- 

ſoner ſtanding mure loſeth Clergy, which he had at Common Law, and 
conſequently ſhall. in thoſe Caſes undergo the Puniſhment of Pain Fort 

et Dure in p. 383 387 ante.) * Quere, What ſhall be done with the , , lad. 1787 
Priſoner, if he peremptorily challenges above twenty Jurors, whether the 5 Inſt. 227. 
Challenge: ſhall be over-ruled, or the Priſoner bang d, or preſſed to ff. 86, 
Death? See of Challenge, poſt.) 3 229. 

[In ſome late Statutes, it is enacted, that the Prior fot the Offences Hew. f. c. 
within thoſe Acts, ſhall ſuffer the ſame ora 11 e mute, , 11. . + 
a8 if he had been conNed AE | : * Ks 268, 269, 

7 Eo 316, 399. 
2. If the Priſoner confe es tha F act, the Court has nothing more to b Hawk. P. C. 
4a than to proceed to: Judgment againſt him. The Confeſſion may B. 2. cb. zr. 
be receiv' d, Had 'eithe' Plea of Not guilty may be withdrawn, though « Kely, 11. 
recorded. * there is a Confeſſion indirectly made, or implied, as well 4 Black. Com. 
as directly or expreſs. An inditect or implied Confeſſion is, where the 3'% 32 
Defendant, in a Caſe not Capital, deth not directly own himſelf Guilty, 

but will own his Guilt, and ſubmit to a ſmall Fine; rathet than contend. 

In which Caſe, if the Court thinks fit, they may in Diſcretion accept of 

ſuch Submiſſion to the King's Merey. By which d. indirect Confeſſion , Lans. 
the Defendant ſhall not be | Barr d, to o plea Not guilty to an Action for B. 4. ch. g. 
the ſame Fact, as he will be where he rectly and OOF confeſſes the TIO per 


Pais, ch. 25. 


Andiciment. | [See of en, ee 1 65 5 Terms of ho 
Law. v. ney. 


25 If the Priſoner © "TY upon his Artalghtient; bs either pleads 1. "©. 126 


Sanctuary, the Benefit 0 the Clergy, demurs to the Indictment, — in 24 5. 
Abatement, or in N or has eee the ane M 8 


7 5 a4 ,* 3 " 
a þ 1 a 
_— " Py N x 70 


p ** p : -%2” 4 . "% . x >" : ma 
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13 1874 x 7 fr 46 7 , 7 
S1Jþ i! 12 eee 


2 Confeſſus in Ka pro Judieat Babelar, 3 4 In; 66z 
Cam 9 mitius eft agendum, A —— 


7X | 1, The 


ſhall be remanded to Priſon, and laid there in ſome low and dack Room; H. F. C. 227. 
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ae ele 
4Black: Com. 1. The Plea of SantFuary with Air arion b. is Aaken away by the 2 7a. 
326. 


1. cb. 28. as before obſerved. See the Expoſition of un derer cb. 
29+ - ſupra, and ee P. C. B. 2. ch. 140. 63.ts | 


TLIEST? N 1 4 
| ory of {4 a Oo 4; * 
„ae. 4% Uf his pleads the Benefit of the Clergy... 


But the Uſe is ; not to 
327, the Offender to pray the Benefit of the Cler 


till he has otherwiſe 
pleaded. [See of the Benefit of the Clergy, BA. ch. 2. ante, wherethe 


particular Offences are ſet down, in which the Benefit of the MI 18 
N and where ouſted by Act of Farliament. * 


” RA 10 
18. f. C. 180 z. A. Dia p is, when the Criminal joins Iſſue upon a Point of 
er Law in an Indictment, allowi 


ng the Fact to be true, as laid in the In- 

If the Indictment, or Appeal, proves.to be good 

in Law, in the Opinion of the Judges, they proceed to Judgment and 

bo Execution, as if the Party had been convicted by Confeſhon or Verdict. 

1 P.C. [Qy. * If in Capital Caſes he ſhall: not be allowed to plead over to the 
2. 


4 Black. Com. dictment or Appeal. 
327» VIS? 


though by his Demurrer he refuſes to put himſelf upon the 1 


nqueſt ac 
cording to the Letter of the Law; yet he is out of the Rea ſon of the 
Law, becauſe a Demurrer is allow'd to be tried 5 the Judges, and x not 
by the Iaqueſt. Te again Weſt. 1. cb. N \ 8 
Hawk. P. C. 
B. 2. ch. 34. 


lack. Com Surname. If the Priſoner pleads Miſnomer of his Surname to an A al, 
$99, 


Rare to anſwer the Treaſon or Felony. 
1755 76 ian Name goes in Abatement to an adieétment, but then the Pri- 


ſoner muſt give his true Name, and bed that Name he may hs _ 
with Indicted, | . 


« Hawk P. C. 
3. . 
4 Hack Con. fore Fam. e Attaint, or a Pardon = 


3 0 
4 S. P. C. 1oĩ5. 


Soy 1. Auter foits\ Hequ it; . e. That he was heretofore . of the 
3 Inſt, 213. 


i. P. c. 244, lame Treaſon or Felony: For one ſhall not be brouglit into Danger of | 


245. his Life for the ſame Offence, more than once. 


In an Appeal of 
8 en 213, Death, Auterfoits Acquit upon an Pididtment of the 


fame Death, is no 
4 Rep 44,45, Bar. [See 3 H. 7. ch. 1.] But Auterfoits Acquit in an Agpeal, dis a 
good Bar to an Indictment, unleſs the Ap 


or by a wrong Perſon. Acquittal upon a void Indictment is no good 
*Kely. DP Plea, when indicted again; nor if one is beretofore Acquit as Prince 


ipal, 
H. P. C. 244+ can it be a Bar to an Indictment 
"y Rep. 45, Pact. 


; "Fat. 213, one kill'd another in his own Defence, he is acquitted of the Felo 
214. 


11755 for ever. One acquitted of Burglary, and T5 the Goods of one 
; Hawke, C. Man, may be indicted for TEONy, for feeling the Goods of obere out 
B. 2. ch. 36. of the fame Houſe. 
* 3 Inf. 214. 
4 Rep. 40, 

45,46. 


7 2 8.87. 9 Auterfoits Convift by Confeſſion or Verdict of Manſlaughter 
e 9 n 9 » 


94, Kc. 103, In an Indictment, is a Bar in an Appeal of Murder, if the Perſon ſo 
104, &c. 
3 call'd 


p. 334. Felony, &c.] For he ſhalt not be put under the Pain Fort et Dure, 


In Abatement, a as that there is a Miſnomet in n bis Chriſtian or 


PPE 
it goes in Abatement, But in caſe of an Indictment, he ſhall be put 
b.] Miſnomer in the Chri- 


. Or be ales 3 in Bay; ; as * Auter fot Ad, Auterfits c be: 


peal was ErroNEeOUs in Subſtance, 


againſt him as Acceſſory after the 
5 If it is found in an Indictment or Appeal of Death, that 


Auter foit. Convif belies 1 1 6 That he 1 was es 


convicted is admitted to his Clergy. o or at leaſt hath pray'd it, tho“ not 


IR KY £ PC el EE I». 

* T TENT Toes 

S222 — . 
88 N ee 


» * 9 . ⁵⁰N et ᷑èůwuĩͥ;d. ER oe BE Fatt > © 2, ret - * : 2 Rf 
oy * r ̃ ͤ%¹»e ie T 8 . Ea oe 4 4 * oo 4 * : 9 q 
! tant EGS od on RES 3 et EE Ee LS „ a 
% ͤĩð K ˙²˙0J²vr⅛ ! ²˙²˙, ' ; 
J ee ee 
N e ; 


WT... 
1 


x 
WW 
5 
"4 
-—Y 
"5 
. 
. 
— 
Bok: 
5, 
<4 
9 
„ 
8 
8 
2 
S 722 
3 
8 
5 
L 
— 
FL 
7 
28 
„ 
SS y 
1 
n 
2 
8 
= 
eons 
Fe 
. A . 
2 
6/4 A 
Kee 
* 
* N 
8 
8 
. 
N 
N 
15 
Dat 
$64 
R 
3 


OST 
OY 
5 
78 IA 
s Wy $2 
8 
83 
Ne Pe 
SE She 
8 
3 
. 
. 
8 
PR 
VION © 
7s 
3 ol 
5 


Har EY 5 Laws of "England. = 631 


aL 


— * — — 


call'd to "_ H. 7. cb. 1. A en of Man- 
ſlaughter in an Appeal of Deith may be e in Bar of a ee 
Indictment for the ſame Death. 

A Conviction on an Indictment of Felony may be pleaded to an In- 4Black, Cont 
dictment for the ſame Felony. But Auterfoits Convie upon an Indict- 329, 38. 
ment in this and the like Caſes, is ſaid to be no Plea. in Bar, where one 
is not call'd to Judgment; as Conviction of Manſlaughter upon an In- 
ditment of Murder is to an Appeal for the ſame Death, without. 

call'd to'Judgment, if the Party prays his Clergy. The Difference is 
wholly owing to 3 H. 7. Cb. 1. which leaves the Benefit of the Clergy 
as it was at Common Law, [See 8 El. ch. 4. 18 Sh 5 Wd ane of 
the Benefit of the Clergy, B. 3. ch. 2. . 7 9 4 


902 Aber, Attaint, i e. Heretofore aftain ted for the ſome Offence, , Back. Cem 


or for another Offencge. 2 e tu 3 Ie: 


For the ſame Offence ; This is a good P in Bar to free one from 18. P. C. 107. 
anſwering again, tho' the Record is erroneous; [if the Attainder is not 3 ww ny. 
actually reverſed.] If one is attainted by Outlawry- in "Treaſon or Fe- 6 Rep. 13 
lony, he ſhall not anſwer to a new Indictment, or Appeal, for the 
Treaſon or Felony for which he is outlaw'd ; if the Outlawry in Trea- 
ſon or Felony is not void. For if one is already attainted; to what Pur- 
poſe ſhall he be attainted a ſecond Time? 


But in an. Appeal of Death at the Suit of the Party, Auterfoits At. ; Toft. 213. 


taint upon Indictment of the ſame Death is no Plea: But in caſe of 1. P. C. 8. 
Iadictment at the Suit of the King. Auterfoits Attaint is a good Plea, 7 · 


Heretofore attainted of Murder is a good Plea to an Indictment, &c. of 
Petit Treaſon of the ſame. Death; So if one is attainted of Manſlaugbter, 


it is a good Bar to an ladieiment of Murder, and e Lb; of Som: 
fame Death. 


For another Offence. b If one le attainted'of Treaſon, he cannot bs by Taft, 21 13. 


N aſtor warde attainted of a former Treaſon. ? Auter foits Attamt of one Fe- 
bony is a Bar to an Arraignment' of a former Felony ; except in ſome 


particular Caſes“: As, One indifted of a Robbery by one of the Per- . 


ſons robbed, and attainted thereon, may again be indicted by another Re. 


Perſon + robbed at the ſame Time; becauſe by 21 H. 8. ch. 11. the 7 ge. C548, 
Party ſhall have Reſtitution of his Money or Goods. If one is at- 


teainted of © Petty Larceny, he may be afterwards attainted of Felon 


Y> « ; 
for which' he may have Judgment of Death; becauſe it is a higher 1 
Offence, and it is to have another Judgment. If one is adjudged 


to the Penance, Pain Fort et Dure, yet he may be proſecuted for 
any former Felony, becauſe the judgment of Penance was not given 


for the Felony but for Contumacy. N e, the Penance is no f 1 5391 U. 
Attainder. | 


In what I have Gaid of the Plea of PII FR Attaint, you muſt ap- 25: | 
poſe it not to be reverſed for? Error ; or that the Attainder at the Suit : S. P. C. 106. 


of the King cannot * be pleaded with reſpect to a Proſecution upon an 12 15. 
Appeal (though in all other Caſes the Plea is of the ſame Force as it H. 11 


247. 
was at Common Law) or that one attainted of Felony is not afterwards h S. F. C. 107. 
indicted of High Treaſon committed before or after his Attainder ; or : alt. 599- 


that it muſt not be underſtood with a Relation to ſeveral Indictments of . 3 


Cont. 
Larceny, ſince 21 H. 8. cb. 11, which intitles every Proſecutor to a Re- H. F. C. 212, 


llitution of his Goods, if the Offender i is found Guilty, as before hinted; = 
or that an Indictment for a Treſpaſs is a Bar to an * of Larceny 


for 
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wk 246d One u may plead a "Perdue. in «Hom | 4 Porn (Peli 7 

3 Inſt. 233. Work of Merey. wheteby the King either before! Conviction or Attain- 

® x & i , or afterwards, forgiveth any Crime, Offence, Puniſhment, Execu-. 

4Black. Com. tion, &c. Pardons of Treaſon, | Felony, &c, come from the King, [Ser 

331. 27 H. 8. cb. 24. IL who by the Common Law had Power to pardon all 
Offences; but this 1 is in ſome Caſes mne by Statutes, » ee 
infra. I! at MOTT, an 0K 03 
* bn is 9095. of 8 or of Grace. . e 


* 2 Inſt. 316, Of Courſe and Right, as for a Perſon convict of Homicide Se De- 
317. _ fendende, or by Chancemedley, upon an Indictment for Homicide 


Katy. a Se Defendendo, or upon an IndiAment or Appeal of Murder. {See 6 EA. 


LOS - 1s ch. 
SER Of _ 1 donne. Things are required for their Allowance! by 
7 8 che cummon Lats, and by Statute. By Common Law, as when they are 
conditional, and not ine as upo¹ Condition of Tranfportation, Sc. 
By Statute, For, 
By 27 Ed. 3. St. 1. ch, hs « Pardiin of Felony pon Suggeſtion, the 
Suggeſtion, and the Name of him that makes it, muſt be compriſed. 
By 13 Ri. 2, St. 2. ch. 1. In a Pardon far Murder, or for the Death 
of a Man Hain by Await, Aſſault, or Malice prepenſed, Rape, or Treaſon, 
. the Offence commi ited muſt be ſpectfieg in #he Farah, e it Tall not 
be allowed. See 16 Ri. 2. cb. 6. 
41 ink 607. 0 general Pardon of all Murders, Robbers, bee. to one indicted and 
3 Inſt. 235, convicted of Murder, Robbery, Sc. is not good, without Recital of the 
** a. 366, Indictment and Conviction. For it ſhall be intended, that the King 
4%ꝗ knew not of that Conviction. But if the Party is neither indicted nor 
6 Rep. 13. attainted, a Pardon of all F elonies i in general W as in the naß 
8 PC Rich. 2. abocementianed 5 18 orcepted) is good. 
B. 2. p. 383, By 5 & 6 W. & M. ch. 13. The Statute of Wa, 3. * 2. 9 
304: finding Sureties for the good Abearing, upon a Pardon of Felony is repealed. 
Provided, That if any. Charter of Pardon is pleaded for any Felony,, the 
Juſtices before whom. ſuch-Pardon ſball be pleaded, may at their Diſcretion 
remand or commit ſuch Perſon to Priſon, there to remain till he enters into 
| Recognizance with two ſuſpictent Sureries, far, bis good en, for on 
Time not exceeding ſeven Mars. | 
Femes Covert and Infants ſhall find tuo Kate ent Sureties bs 4 
See 4 Geo. 1. ch. 11. where the King may pardon or diſpenſe hh 
=. Tranſportation, and allow of the Return of an Offender. _ 85 
„z Toft, 233, Pardons of Grace are either b general or particular. 1. General, either ö 
234 A 0. by A# of Parliament, or by Charter of the King. A general Pardon by 
292. 50% Ack of Parliament muſt be taken Notice of by the Court, if it is ab- 
5 Rep. 49. ſolute, though the Party waives it, or does not plead it. But if it hath 
2 wig N. Exceptions of Offences or Perſons, the Court cannot take Notice of it; 
| 72g. neither can the Party have Benefit thereof, unleſs he pleads that he is 
= none of the Perſons excepted. But commonly Advantage is given to 
dhe Offender by the Act itſelf, without pleading. The Charter of the 
« 3 Inſt 233. King mult be always e pleaded under the Great Seal; and the Party may 
waive the Benefit of it if he pleaſes. But general Pardons are moſt 
commonly made by Act of Parliament; and of late Years have very 
4 2 rarely 
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CHAP. 5. Laue of England. | e 


rarely been granted by the Charter of the King. It ſhall always be 
taken moſt beneficially for the Subject, and moſt ſtrong agiin(t the King. 
A Pardon of all Miſprifions, Trelpalfes, Offences and Contempts, wil 
Pardon any Crime which is not Capital. *, Parztcular, as at the Corona- , , ff, 
tion, or at any other Time, of any Offence, as alſo of any exemplary z Inſt. 151% 
Punichwent. . abſolute” without Condition, it needs not any” "Writ Of 232. 
45 50 (viz. J That he has found Suteties, Se. see 58 5.8 0 H. & M. 
ſupra.] But it muſt be ſhewed under S ca. 
h © Acceptance of a Pardon is an Argument of. Guilt; aud be that v4 Rap, 4 
"feat it, confeſſeth the Fact. [2] ; ; uit. 235; 
Gloves are due to the Judges on Allowance 50 a i If FA 
Peer hath a i Pardon, he mult plead i it before the Judges, where he is UE 6s 
indicted, F Fs. 25. 
If one obtaineth a Pardon before GOudiekion he all forfeit no- 85 Rep. 1:0. 
thing. Isee a Form of a general, and of a particular, Pardon, 3 Int. 
234, 235: 
15 us 1925 ſee where the King cannot pardon, 


The Fang. cannot 0 585 an Dees 15 is Malam i in fe FA before | it is « Finch 234, 
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com mitte. . 
the King * cannot pardm the Defendant in an Appeal if Death, whe- Dev, 3s,” 


ther attainted by Oatlawry or Judgment; for the Appeal is at the Suit * 3 Int 237. 
of the Party, But if in Appeal of Murder the Defendant is found . . 
guilty of Manſlaughter, the King may pardon the Burning of the © 
Hand ; for that is collateral, auc * the Anden of the A: H. Las cb. 13. | 


u J. Fl ON Wang ede. - © See Hawk. 
A Pardon of all d F. elonics ds only. to rent Treaſon and common P. C. B. 2. p. 


Felonies, and not to High Treaſon. 5 x; "wy 486, 
3 No Pardon of Felony ſhall be extended bey. the blend Words. . 
= Therefore a Pardon of all Felonies is no Bar to Execution, if a Felon is * * 7&8. a, 
; attainted. And a Pardon of wa rn or vt Executions, docs not 4 OP 15, 
3 pardon „ =; = 233,236, 
Ik one is outlawed, and the King, Pindens Har the Outlawiry an all a 


his Goods; it is void fot the Goods, for he muſt have a Grant-of them. H. P. C. 251. 
A Pardos of all Felonies does not extend to Piracy. 0 

A Charter of Pardon after Attainder in Treaſon or Felony does not 

= reſtore the Blood. That muſt be . Parizament. OR. of Reftitution, 

Y infra” 


. e The King cannot parden a common Nee nor a Wachen ance i 
„ keep the Peace, before the Peace is broken; nor an Informer's Part upon 3 la. 237, 


. any penal Statute after the Action is brought by him ; nor Damages re- 238. 
” covered; nor where any legal Intereſt is veſted in the Subject. 
When Sentence is given in a Cauſe Pro Reformatione Morum; or pro 

Salute Anime, in the Eccleſiaſtical Court, and Coſts taxed for the Plain- 

tiff, tho“ the King may pardon the Offence (whether the Proceedings 

are Ex Officio, or betwixt Party and Party, as for Defamation, Cc.) he , . Rep. 55, 
cannot pardon as to the CHs; becauſe a particular Intereſt is veſted in 51. 
the Plaintiff, by taxing the Coſts; which he hath a Right to, tho' the 3 Rep: 69. 
Day of Payment of here is aſſigned after the Date of the Pardon, But ; loſt wy 
if one is inapriſoncd on a Writ of Excommunicato Cafurnce for COnOLOEY de 199. 
— — | — — 5 — — 258 — 8 a : 
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in not paying Coſts, and afterwards the King lot al Contempts, the 
Party ſhall be diſcharged of his Impriſonment; becauſe it is grounded on 
the Contempt, which is pardoned, therefore a new Monition for, Pay- 
ment of Coſts mult iſſue forth. 

A Suppreſſion of Truth, or a falſe Suggeſtion, doth avoid a Pardon. 
[See 27 Ed. 3. St. 1. ch. 2.) for the King was not rightly informed. It 
is a general Rule, that where the King appears to have been deceived, bis 
Grant is void. 

By 12 & 13 W. 3. ch. 2. No Pardon under the Great Seal is pleadable 
to an Impeachment by the Houſe of Commons. 

The ky cannot by his Pardon reſtore a Sime to his Church ; [See 

5© 6 Ed. 6. cb. 16. 31 El. cb. G.] nor a corrupt Officer to his Office : 
{Though it may ſave him-ſrom any Criminal Proſecution on Account of 
1uch corrupt Bargain.] 

Divers Acts of Parliament have Feline the King's Power of grant 
ing Charters of Pardon in ſeveral Caſes. But it has been ſaid that 
the King may diſpenſe with theſe Statutes by a Non Oifante, be thoſe 
Statutes general or ſpecial. [But whatever was the Power of the 

Crown formerly in this Caſe, or whether it had any ſuch Power or not, 
z Inſt. 236. it is now ſettled and declared by 2 1 W. & M. Sefſ. 2. ch. 2. That no 
_ Abt. Diſpenſation by Non Obſtante of or to any Statute, or any Part thereef, 

See p. 21 ante. ſhall be allowed. ] | 

A Pardon may be «tained by Diſcovery of Accomplices. [See the 4. & 
5 W. & M. rb. 8. 10 f 11 3. cb. 23. 6 Geo. 1, cb. 23. / 8. 
For the Diſcovery of Higbwaymen, or thoſe guilty of Burglary, Houſe- 
breaking, or of Felony, not within the Benefit of the Clergy, in ſtealing 
a Horſe, Money, Wares, or Goods. 6 & 7 V. 3. ch. 17. For the Diſ- 
covery of Accomplices in counterfeiting or clipping the Coin. 5 Ann. ch. 
31. For the Diſcovery of thoſe guilty of Burglary, or the felonious break- 
ing and entering any Houſe in the Day-Time. 6 G. 1. ch. 21. For the 


- Diſcovery of Accomplices in forcibly hindering, beating of wounding an 


Officer of the Cuſtoms in the Execution of his Office, &c. 8 Geo. I. cb. 18. 

and 9 Geo. 2. ch. 3 5. For Diſcovery of Accomplioes in ſmuggling the 

Cuſtoms, &e.] 
Thus far of Pleas i in Ber. 


Hr 6. One may plead the Genera! Ie. » The General Iſſue is a Plea to 


552. Com. the Fatt Not 2 If you take Iſſue, the immediate Conſequence is 
f a Trial. an, Þ 1 „ 


Of Trialin IX. 1 have Gefirited befote, what 1s meant by 25 rial, [See of Trial, 


8 ch. 4. ante. ] Here in Criminal Cafes it 1s either * Peers, or by the 
i re 


. 11alt. 156. b. 1. The 75 ial of a c 1— of the Realm muſt be Per Pays, by bis 


294-2 Peers, The Method of Trial of a Peer differs from the Trial of one 

4 Black. Com. 
2. 

2 Ing. 49. try the Fact. (But there nut be twelve at leaſt ; and it is not neceſſaty 


4 18. "A Ae all the Peers preſent ſhould agree in Judgment, but the Mijority of 


Kely. 54, 55, them, ſuch Major Part being twelve or more, may determine.) 2. The 
56, 57: Trial may be in any. County of England, 3. The Peers are not ſworn 


Th ek 1, upon the Trial; (but give their Judgment upon their Honour, ſeriatim, 


beginning with the lowet af = The Priſoner cannot — any of 


his 


under the Nobility. For 1. There may be twelve Peers ot above, to 
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his Peers. 5. They give their Verdict in the Abſence of the Priſoner. 
6. In cafe of High Treaſon, all the Judgment is uſually pardoned, except 
the Beheading. 
If a Lord of Parliament does not appear; and cannot be taken, he ſhall | 
be d outlawed by the Coroner. 4 2 Inſt, 49. 
He ſhaull not be tried by his Peers, but only at the Suit of the. King, Og bye 5 
upon an Indictment of High Treaſon, or Miſpriſion of the ſame, Peti: Big = ho 
Treaſon, Murder or other Felony, or Mifprifion of Felony, (or upon an 3 lt. 26, 50. 
Impeachment of the Houſe of Commons.) And here he cannot waive oP 55 
his Trial by his Peers, and be tried by the Country. In the Caſe of s. P. C. Lb. 
Premunire, Cc. though it is at the Suit of the King, he ſhall be tried 3: chap. 1. 
by Freeholders, and not by his Peers: And ſo in an Appeal of Felony at MT Iu 
the Suit of the Party. And though one is noble, yet if he is not a 
Lord of Parliament, he ſhall be tried by Freeholders, as a Lord of Je- 
land, France, &c. And ſo it muſt be with the Son * a Duke, Marquis, 
Farl, Sc. if he is no Lord of Parliament. No Treaſon committed in 
Treland by an Iriſb Peer, is triable in England; for he is to be tried by 
his Peers in Ireland. 


The Queen, being the King's Conſort, and the n Dowager, hall 
be tried, in caſe of Treaſon, by their Peers. 
By 20 H. 6. ch. 9. Ducheſſes, Counteſſes, and Burchaſtes for Trea- 
fon or Felvuy, Mall be tried by ſuch Peers as a Nobleman, Peer of: the eat, 
ought to be. 
2 Marchioneſſes and Viſcounteſſes are not named in this AQ, but they 1 Toft. 16. b. 
ſhall be tried by their Peers. If a Woman, noble by Marriage, e. 
one under the Degree of Nobility, ſhe ſhall be tried by the Country; 
but not if noble by Birth. 
1 By 7 & 8 W. 3. ch. 3. ſ. 11. Upon Trial of any Pear or Peereſs for 
A Ti * or Miſpriſion, (except on an Impeachment in Parliament, and for 
= High Treaſon in counterfeiting the Coin, the Great or Privy Seal, Sign 
I Manual, or Privy Signet) All the Peers, who have a Right to vote in Par- 
=_ liament | ſhall be ſummoned twenty Days at leaſt before the Trial, every ſuch 
3 Peer taking the Oaths made 1 W. & M. and alſo ſubſcribing and repeating 
the Declaration mentioned in 30 Car. 2. St. 2. ch. 1. 
When a Peer indicted of Treaſon or other Capital Offence, is arraign- 
ed in the upper Houſe of b Parliament, the Lords Spiritual withdraw, 6 S. P. C. 153. 
and make their Proteſt, [See Of Biſhops, B. 1. ch. 4+ and of the Court 3 bi. 1 
of the Lord High Steward, B. 4. ch. 1. ante. ] 


Lords in Parliament are not to give Judgment n ac 8 e 2 Inſt. 50. 


for Treaſon or F OM [unleſs Vie. an Impeachment of the Houſe of 
Commons. x 
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a by ho ey (Per Patriai )isa Trial by a Jury of "OUTER 4 Black, Com. 
= Men, call'd the Petty Jury. Now to know the Law concerning Perty 342, 

. Juries, it may be proper to inquire, in what County the Iſue ought to 

5 be tried; and then what is the Proceſs againſt the Petty Jury; of Chal- 

8 5 lenges to the Petty Jury; of the Evidence given to them, and of their 

2 Verdict. Almoſt ſuch a Method was propoſed i in the former Chai: 

3 concerning the 2 of T rial 14 a Jury! in Civil Caſes. 
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1 Ubi quis delinguit, s punietur, 6 Rep. 3 ;Toſt 34, 80. 
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8 3 Inft. 27. 


1 72 in Grrmmal 8 Big padded ought to be nd in the', d 
County, where the Offence was committed. But ſeveral Statutes «ha e 
introduced an Alteration in the L aw, in (ome Capital Caſes, See 26 H. 
8. ch. 13. 35 H. 8. cb. 2. $36 Ed. 6. ch. 11. For Treaſens com- 
mitted out of the Realm, See of the Court by Commiſſion according to the 
Statute of 28 H. 8. ch. 15. in chap. 1. ante, For Treafors and other 
Capital Offences committed at Sea. See alſo 1 uu. St. 2, cb. 9. For 
Trial of Captains and Mariners deſtroying Ships 11@ 12 V. z. ab. 7. 
46. 1. ch. 11. and 18 G. 2. ch. 30. Fot Trials of Pirates, Felons and Rob- 
bers. 2 & 3 An. ch. 20. For 1 rial of Officers and Soldiers; that either 
upon Land out of Great Britain, or at Sea, hold Correſpondence with a 
Rebel or Enemy, &c. 11 & 12 WW. 3. ch. 12, For Trial of Governors of 
the Plantations for Crimes committed by then in the Plantations. And 
ſee cb. 1. ante, and the Statutes infra, Offences againſt the Statute 9 
Geo. 1. ch. 22. called the Black Act, may be tried in any County.] ; 

An Indictment being found in the proper County, it may a by ſpecial 


H. P. C. 162, Commiſſion of Oyer and Jerminer be heard and determined in any other 


163. 255. 


d 3 Inſt, 24. 
Hawk. P. C. 
B. 2, p. 258. 


© Ibid, 


County, but the Trial muſt be by Jurors of the.proper County, And 
this is warranted by the Courſe of the Common Law; and if one is in- 
dicted of Treaſon, he may plead a foreign Plea, and it hall be tried in 
the foreign County. But in Petit Treaſon, Murder, or Felony, the foreign 
Plea ſhall be tried in the County where the Iadictment was taken, unleſs 
this is altered by ſpecial Commiſſion, [See 22 H.8. ch. 14.4 5. y 3 


By i & 2 Ph. & M. ch. 10. Al Trials hereafter to be bad for. any 
Tregſons, ſhall be according to the Courſe of the Common Law. 


By this Statute all Trials of High Treaſon, Petit Treaſon, or Mis 
priſion of Treaſon, contrary to the Courſe of the Common Law (as 33 
H. 8. ch. 23, Sc.) are abrogated. [But b Miſprifion of Treaſon ſecnis 
not to be within 1 & 2 Ph. & M.] Therefore an Alien, that liveth under 
the Protection of the King, there being Amity betwixt the two Kings, 
ſhall be tried for High Treaſon according to the Common Law, 
and not Per Medietatem Linguæ, as he ſhail be in Petit Lreaſon, = 
for it is held e that 1& 2 Ph, & M. extends to Petit Treaſon] Murde: 


and Felony, if he deſires it. 


By 26 H. 8. ch. 6. Felones committed in Wales gal be inquired my 


heard and determined in the Engliſh County next adjoining, [See 34 & 


35H. 8, ch. 46, 


By 2 & 3 Ed. 6. ch. 24. Where any one is s feloniouſh frricken er Poi ſaned 


in one County, and dieth of ſuch Stroke or Puſoning in another County, an 


Indictment thereof found by Turors of the County where he dies, ſhall 


be good in Law. And the Juſtices of Gaol- Delivery, and Oyer and Ter- 


miner, in the County where ſuch Inditment is taken, as alſo the Juſtices of 
the King s Bench, when ſuch Indifment ts removed before them, in ay 


proceed thereon, as if ſuch Stroke or Poiſon, and Death had bappened i in ane 


and the ſame County. 


Alſo an Appeal may be commenced, taken and ſhes in the County where 


the Party ſo firicken or poiſoned ſhall die, as well againſt the Prin ipal as 


Acceſſory, in whatſoever County ſuch Acceſſory be guilty thereof. 
Where any Murder or Felony is committed in one County, and any other 
Perſon is Acceſſory to it in another County, an Indici mint found azainft 


fuch Acceſſory in the County where ſuch Perſon is Acceſſery, ſhall be good i in 
Law, as if the principal Offence had been committed in the fame County, 


&c. [See 3 Inſt. 135, 136. 9 Rep. 117, 118. and alſo B. 3. cb. 2. 
ante, Of Pina! and Acceſſory. 


By [» 
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Ci p Laws 2 Eng gland. _ 5 


By 1 Ja. 1. ch. =y (again Polygamy) The Parties ent /hall Kel 79, Kc. 
receive ſuch Trial and Execution, in tho ounty where ſuch Perſon or Per- 


fons ſhall be apprehended, as if the Offence had been committed in ſuch 
county. 

1850 2 Geo. 2. ch. 21. For Trial of Murders, bete eher the Stroke, 
or Death, only happens in England, in p. 346. ante.] 

By Common Law, if one guilty of Larceny in one County carries the 
Goods ſtolen into another, he may be indicted and tried in either County. 
[See 3 V. & M. ch. . Of Perſons convicted for ſtealing Goods in any 
other Cum J If a F act done in one County proves a * Nuſance to ano- H. P. C. 203. 
ther, it may be indicted and tried in either. 

gece 6 G. 1. ch. 2 3. and 16 G. 2. ch. 15. For Trial of Offenders, that 
have been tranſported, and do return before the Expiration of the Term 


for which they were tranſported. 1 Geo. I. . 18. for Trial of 8 
glers of the Cuſtoms. ; 


2. As to the Proceſs againſt the Petty Jury, 1 bab ſpoken of it before. fy WY 
At the Quarter-Seſſions a Precept goes to the Sheriff, to ſummon a Seſ- ante. 


Hons, and for Return of Juries, Cc. and therefore no particular Precepr bw P.C. 154. b. 
is requiſite to ſummon a Petty Jury. 


The Juſtices. of Goal- Delivery may have their Panel returned by the 62 Tf, 568. 
Sheriff, without any Precept, by bare Award. But Juſtices of Oyer and 27 1505 
Terminer cannot. Neither Juſtices of Oyer and Terminer, nor Juſtices of fa. b. E 256. 
the Peace, can make their Venire Facias to try an Iffue, returnable the "LH 5 8 
ſame Seſſions; [Q.] but Juſtices of Goal- Delivery may. [Bot ſce 40 "4g" 41. 
5 V. & M. cb 24. and 7 & 8 V. 3. cb. 32 21 
" © The Venue muſt come from ſuch a Place, as that all who live! in c Hawk, P. c. 
or near it, may reaſonably be preſumed to have ſome Knowledge of the B. 2 P. 182 
Perſons living in it; as of the Reputation of the Priſoner and Witneſſes. 


It may come, not only from a Town, but from a Pariſh, Hamlet, or 
other Place, known out of a Town. 


If a full Jury does not appear, or if they are challenged in an In- K. Sie 
dictment or Appeal, there may be a Tales. [But 2, * as to the Power of 2 


e Hawk. P. C. 
Jaſtices of Oyer and Terminer, or of Goal-Delivery, to grant a Tales. ] B. a. p. 409. 


[See of the Jay ch. 4. ante.] 


The Sheriff uſually returns fifty or ſixty Jurors, PERF" of the Chal- rey 16. 
lenges that may be made to them. [See Vest. 3. ch. 38. For Civil 


Cauſes; 4 S 8 W. 3· cb. 3%. Fes TW. and of the Jury, cb. 4.5 


ante. 


By 3 H. 8. th: 12, The 22 of Gaol-Delivery, or Juſtices of the 
Pace (1 Quorum) in their open Seſſions, may reform the Panel returned 
by the Sheriff to inquire for the King at Diſcretion ; and the Sheriff ſhall 
return the Panel f5 reform'd. [See 33 H. 6. ch. 2. For Lancaſhire.) 

By y & & W. 3. ch. 3. Al Perſons indicted of High Treaſon, or for 
Miſpriſion of Treaſon (except for counter feiting the Coin, Great Seal, Privy T 1 0 
Seal, Sign Manual, or Privy Signet) ſhall have a Copy of the Panel of ble; 34 * 


Jurors, "obo are to try them, two „ Days at leaſt before their Trial [See 7 0 ee Ch. 4. 
A. ch. 21. infra. | | ante. 


. 6 | | *1:Inft, 156. 


a. & b. 
3. 07 Challenges os the Petty A „In caſe of Life and Death the 7 2 Roll. Abr, 


King may challenge the Array for Favour, but the Priſoner cannot. And * . 
as to the Polls, the Claliepge may be- either peremptory, or for any juſt Ind. 157. b. 


Can | Hawk. of — 
N.. . 
7 2 es 885 A Pere | 


— 


638 An Inftirute of the | Book IV. 


A peremptary Challenge, or without Cauſe, is is nat t allowable; un 10 


4 
in caſe of Life and Death; and then it is reſtrained to a certain Num- 
ber, as will preſently appear. 


By 33 Ed. 1. St. 4. The King ſhall not challenge titer offigning 
Cauſe. 


k 1 Ventr. This the King mig ight have done at Common Law. 


k He need not 
309, 310. 


ſhew the Cauſe of 2 preſently, or before the Clerk has gone thro” 
the Panel (as a common Perſon muſt do) but it is Time enough after the 


Peruſal of the Panel; and if there are enough beſides, no Cauſe ſhall be 
| ſhewn of the Challenge. 


This Statute being general extends both to Criminal and Civil 
Cauſes. 


A Priſener at the Common Law upon an Indi ment of Treaſon or Fe. 
lony, or Appeal of Death might have peremptorily challenged e 
five, which was under the Number of three Juries. But, 


By 22 H. 8. ch. 14. No Perſon arraigned for Petit Treaſon, Murder, 

or Felony, /hall challenge peremptorily above the Number of [wenty. 

e 227. If he doth, the Challenge ſhall be , over- ruled, and the Party ſhall 
22 


60 be put upon his Trial; [Q. b] [See 25 H. 8. ch. 3.) But ſubſequent Sta- 
Kely. 35, tutes exclude from Clergy, thoſe that peremptorily ee above twenty. 
2. H. H. P. C. By 3 W. & M. ch. Offenders that challenge peremptorily above 
* c. Twenty, ſhall loſe the Benefit of tbe Clergy, if, by Virtue of any former Sta- 
B. 2. p. 414+ flute, they were excluded Clergy, upon Conviction by Confeſſion or Verdict. 
TY Com. See 1 An. ch. g.] So that in this Caſe the Offender ſhall be hanged. 
2 But if the Offence is within the Benefit of the Clergy, the nn mall 
b be over- ruled. 

z Toft, 227. Io Caſes of High Treaſon and Petit Treaſon, the peremptory Chal- 
| lenge of thirty-five i is reſtored by 1 & 2 Ph. & M. ch. 16. 
z luft. 178, Here if the Priſoner challengeth thirty-ſix peremptorily, © the el | 
Kely. 36. Judgment ſhall he pronounced againſt him, as if he had been found 
ors yo 259 Guilty by Verdict. Tho' formerly it was held that in Petit Treaſon he 


227, e be preſſed to Death, becauſe he refuſed T rial, as il he had ſtood 
mute. 


A Challenge for . Cauſe is is not at all reſtrained to any + Number: This 
may be in reſpe& of Honour. [See Magna Charta, ch. 29.) Defect of 
Birth, as Aliens born, or of Efate. [See 2 H. 5. cb. 3, 2 H. 8. eb. 123. 

480 5 W. & M. cb. 24. which do not extend to Aliens, (24. as to the 
27 half of the Jury) ſee alſo 3 G. 2. ch. 25.] Or for Afection or Ma- 


lice, or for Crime. [See of Challenges of a Juror, ch. 4. ante. * 
arlakt. 156. b. There muſt be no Challenge on Trial by! Peers. 
„ See 3 H. 7. ch. 14. Concerning the Compaſſing and 8 to Kill 
LE 5 the King or any of the Privy Council, by any Servant of the King's 
Houſhold, where there is no Challenge to be allow'd but for Malice. 
Hs e that will have Advantage of Trial per Medietatem Linguæ, muſt pray 
«« p. c. © for it; for he cannot have Benefit of it by way of Challenge. (Qu.) 
1:3, 159. There is no Medietas Linguz to be allowed in High Treaſon, as there 
4 Black. Com. may be in Petit Treaſon, Murder and Felony, 2s. The Reaſon, that 
340. 5 Petit Treaſon is not held to be included under the Word [Treaſon] In 1 
II. P. C. 261. C 2 Ph. & M. ch. 10. as to this Matter, as well as to the Matter of Chal- 


Hawk. P. C. lenges and Evidence '] [See 1 & 2 Ph, & M. ch. 10.] Agyßtians are ex- 


1 0 P. C. cluded from it by 1 & 2 Ph. & M. ch. 4. [See 27 Ea. 3. V. 2. cb. 8. 


B, 2. p. 258. 28 Ed. 3. ch. 13. 8. H. 6. ch. 29. 
3 e | 4. Of 


Cn AP. 5. Laws of England. 


Of the Evidence 5 to the Petty Jury. It muſt be always given in 


the Preſence of the Priſoner in Treaſon or F elony. [See of Evidence in 


Civil Cauſes, ch. 4. ante.] 
Every one ſhall be admitted to give Evidence for the King, but always 
upon Oath. And regularly * one Witneſs is ſufficient, where the Trial; 
is by a Jury; it is much diſputed, whether the Common Law required a 
certain Number of Witneſſes in any Cale, even in High Treaſon. But 
ſee the Statutes, infra.] 
Upon an Indictment for Battery, Ge. the Party grieved may be a 


Witneſs againſt the Defendant, becauſe the Proſecution is at the Suit of 


the King. b A Wife cannot be a Witneſs againſt her Huſband, or a 
Huſband againſt his Wife, except in High Treaſon, [and in ſome other 
Cafes] as hath been ſaid. But an Infant of nine Years of Age hath 
been allowed to be examined in ſome Caſes. © A Commiſſioner in a Com- 
miſſion of Gaol-Delivery. &c. for the Trial of a Priſoner, may come 
from the Bench, and be a Witnefs, and give Evidence for or againſt a 
_ Priſoner. A Juror alſo may be a Witneſs. One of the Defendants in an 
Information, if no Evidence is given againſt him, may be a Witness 
for the other. Confederates in the ſame Treaſon or Felony, may be Wit- 
neſſes againſt their Companions. But a Promiſe of Pardon to a Confe- 
derate on Condition to give Evidence againſt the reſt, may take off tle 

Force of his Evidence, if it does not wholly diſable him. Traitors or 
Felons perdoned, even after a Conviction or Attainder, may be god 


H.-F; C. B.2 2. 
ch. 46. 

B. 2. ch. 46. 
4 Black Com. 
349, 350. 
wg 49, 


3 Inſt" 36. 
— 


b i laſt. 6. b. 
112, a, 
. 263. 
Raym. 1. 
See p. 60. 
ante. 

c 1 Strange | 
1 

4 Rely. 12, 
17, 18, 33. 
H. P. C. 262. 
1 Sid. 237. 
Trials per 
Pais 148. 


e 1 H. H. p. C. 


06. 


Witneſſes. A Pardon of Burning in the Hand on a Conviction of Man- 


flaughter, as well as the Burning, reſtores the Party to his Credit. 

A Witneſs by Hearſay of a Stranger will not be allowed; unleſs per 
haps to confirm the Evidence'of a Witneſs that ſpoke of his own Know- 
ledge, &c. [See of Witneſſes under Evidence, ch. 4. ante.) 
A Witneſs againſt the King in Treaſon or Felony ought not to be! ex- 
amined upon Oath by the Common Law. [But fee 31. El. cb. 4. and 
17 8 z. abez. 
for a Priſoner are to be ſworn, in like Manner as Witnefles for the King 


«3 Tad, 70. 
Dalt. ch. 185. 


1 An. cb. .] By the two laſt Statutes, W. itneſſes FAA 


are obliged to be, and Proceſs for their Appearance may be taken out in 


Treaſon and Felony. The Evidence for the Defendant in an Appeal, 
Indictment, or Information for a Miſdemeanor mult alto. be upon Oath. 
10 the Indictment in Caſes Capital or not Capital, is laid to be on 
one Day, and the Evidence is of another Day, either before or after, the 
Jury may find generally, that the Priſoner 1s Guilty. Yet if it is alledged, * 
before the Offence done, the Jury ought to find the Day, when it was 


done; becauſe the Forfeiture ſhall relate to the Day ſound in the Ver- Ua. 


dict. If the Indictment ſets forth the Treaſon or Felony to be commit- 
ted at one Place, and the Evidence is of another Place in the ſame Coun - 
ty, it maintains the Indictment. For the Place, being laid only for the 


fiInft. 283. 2. 
2 rag 318, | 


3 falt 230. 

g Rep. 67. 
265. 

Kely. 16. 


Venue, is not material upon the Evidence. Otherwile, where a certain 


Place is made Part of the Deſcription of the Offence. [See 2 & 3 Ed. 
6. cb. 24. 9 Geo. 1, ch. 22.Þ If the Indictment and Evidence differ in 
the Kind of Murder or Homicide, it cannot maintain tne Indictment; 
as where an Indictment is of Poiſoning, and the Evidence is of Stabbing, 
Drowning, Sc. But if Te Indictment and Evidence differ oy in the 


„* 


— — 


* Incriminalibus probationes debent efſe Iuce clariorts. 3 Inſt. 26, 210. 
© Turatocreditur in Judicio. 3 Inſt. 97. 


24 264. 
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1 of Poiſon, they he mil enough; for the Subſtance of the India- 
ment was the Poiſoning. So if the Indictment and Evidence differ as to 
the Kind of Weapon, with which one was kill'd, they agree in Subſtance 
and in the Kind of Homicide, in the Cauſe, viz. by a Weapon: If 
the Indictment is, that A. gave the mortal Blow, and that B. was pre- 
ſent and abetting, and the Evidence varies as to the Perſon, (viz.) that 


B. gave the Blow, and that A. was preſent and abetting ; yeh. this Ei- 
dence maintains the Indictment. 


4 
wh 


K 10; 4.8 Evidence in Treaſon may be of Overt-Acts in ather Payne than” | 


33. thoſe laid in the Indictment; provided the Overt-Act in the wy laid 
4Blacs, Com. jn the Indictment is fully proved. But ſee 7 & 8 V. z. ch. 3.4% 8. infra, 
1 vo 203. which has made an Alteration in this Reſpect.] -* But for emed 
Words againſt a Peer; or other Matter aner) upon an Indictment} 
if upon Evidence it appears, that the Words were ſpoken in any other 


County, the Evidence does not maintain the Indictment, &c. 
e 3 Inſt. 29, 
137, 230. 


Hawk. P. C 8 
52 5. 401. Treaſon [but ſee ir or Felony, whether he is a Peer or Commoner; 


becauſe the Evidence muſt be ſo plain, that it cannot be denied, and be- 
cauſe the Court ought to be of Counſel for the Priſoner, and to allow 


him all Things, that make for his Advantage. And it is lawfal for any 


While the Evidence is giving, the Priſoner may have Counſel afgn'd 
P. & Stud. him, for every Matter of Law ariſing on the Fact, or general Iſſue, in 
Dial. 2.c. ah Caſes of Treaſon or F elony. But otherwiſe he ſhall have no Counſel in 


one in Court, eſpecially one learned in the Law, (as Amicus Curie) io 


inform the Court, leſt they ſhould err, In an Appeal, whether Capital 


or not, and Offences under Felony, a Defendant 1 is allow'd the 1900s Be- 


nefit of Counſel as on any Action. 
21 Inſt. 6. b. The Evidence of Witneſſes to the Jury i is no Part of the Trial, for 
zlalt, 26, 27. the Trial is by the Verdict, as before is ſaid. 
1 By 5 & 6 Ed. 6. ch. 11. No Perſon ſhall be i arraigned, con- 
vicfed, or attainted, for any Treaſon that now is, or bereafter ſhall be made 
fo by any Statute, unleſs the Offender be accuſed by two lawful Accuſers, 


who, at the Time of the Arraignment of the Party, ſhall be brought in Per- 


ſon before the Party accuſed ; unleſs he willingly wit bout V. zolence does con- 
fe eſs the Offence. [See 1 Ed. 6. ch. 12.] 


This Act extends to Petty Treaſon as well as High Treaſon. For the 
Words are any Treaſon. | 


„ zlaſt. 25,26, By lawful Accuſers we muſt oaderfand lawful Witmeſſs. Without 
II. P. C. 208. Violence, (i. e.) without Torture. Confeſs the ſame, (vig.) _ his Ex- 


amination, not before the Judge. See 7 & 8. V. 3. eb, 952 c 
I ſaid before, that by I & 2 Ph. & M. ch. 10. All Trials 25 bi led. 


awarded, or made, for any 7. wech. ſhall be had according 70 the e f 
the Common Law, 


| Now this Act does not take away the Neceſſiy of two. Witneſles up- 
8. P. C. 9e. on the * Indidment, required by 5 & 6 Ed. b. It mentions only Trials. 
166. Neither doth this Statute extend to Miſpriſion of Treaſon, Therefore 


Lined 24 there muſt be two lawful Witneſſes as well upon the Trial as the kacke 


Contr. Kely, ment. [See 7 & 8 V. 3. cb. 3. infra.] 
18, 49, Petit Treaſon is within this Statute, as well as within the 5 & 6 Ed. 


6. but is not within 7 & 8 W. 3. ch. 3. Therefore there two Witneſſes 
muſt be upon the Indictment, though not upon the Trial. 


By 1 & 2 Ph. & M. ch. 11. In High Treaſon for Colter Ferns and 
Impairing the Coin current within this Realm, the Offender ſhall be in- 
dicted, 
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Ci. AP. f 7 Daws of England. 


des Sit tried, conyicted, and attainted by 2 like Evidente, 
and in ſuch Manner and Form, as before the firlt Near of Ed. 6. 

This Act, in caſe of High Treaſon concerning the Coin, hath reſtored 
the Evidence 9 prodry by way ee LAW, CY well upon the Indict- 
_— as Trial. 

By 21 Ja. 1. ch. 27. 4 Mather of a Baſtard Child, concealing its 
DR muſt prove:by one Witneſs, ' that the Child Was born Dead, other- 


Felony without Clergy. 


4 Concealment is taken Prima Facie to be an undeniable Evidence, that 


the Mother murdered the Baſtard-Child. But if the called for Help, Ba 5037 
and could get none; or if ſhe confeſſed herſelf with Child beforehand, 352. 


Sc. and was ſurprized, and delivered when no one was Preſent, ſhe is 
not within the Act. 

By7 & 8 W. 3. ch. z. 6 Perſon indifted, arraigned, or tried 10 
Hig h Treaſon, whereby any Corruption of Blood may be made, or for Miſ- 
prin of fuch Treaſon, ſha'l be admitted to make his full Defence by Coun- 
ſel, not exceeding two, who ſhall have free Acceſs to him at all ſeaſonable 


Hours; ; and to make any Prof by lawful Witneſſes upon Oath, who ſhall 
be compelled by Proceſs to appear for him in like Manner as Witneſſs are 


CNRS to appear againſt him. 


No Perſon ſhall be indicted, tried, or itthinted of ſuch High Treaſon, or 


Ms ;ſprifion of ſuch Treaſon, bat by and upon the Oaths and Teſtimony of two 
lawful Witneſſes, either both to the ſame Overt- Af, or one of them to one, 


and the other to another Overt=.Af of the ſame Treaſon ; unleſs the Party 


indicted, and arraigned or tried, willingly, without Violence in open Court 
does confeſs the ſame, or ſtands mute, or refuſes to flead, or in Caſes of High 
Treaſon challenges peremptorily above thirty-five of the Jury. 

i bere two or more- diſtinct Treaſons of divers Kinds bal. be alledsed 


in one Bill of Indidiment, one Witneſs produced to prove one, and another 
Witneſs to prove another of the ſaid Treaſons, ſhall not be deem d tao Witneſſes 


to the ſame Treaſon within the Meaning of the Aci. 
No Evidence ſhall be admitted of any Overt- Att, that i is not expreſſly laid 


in the Indictment. 


This A& ſhall not extend to any Impegolrevent! or er Proceedings in 
Parliament, nor to any Indictment of High Treaſon for counterfeiting the 
Coin, the Great Seal, Privy Seal, Sign Manual, or Privy Signet. 

By 1 An. ch. . Witneffes for Priſoners, upon Trial for Treaſon cr 
Felony, ſhall be {worn as ⸗Witneſſes for the King are obliged to be, and 


ſhall be ſubject to the Pains and Penalties for Wilfnl Perjury. 


If the Witneſſes muſt be worn, Proceſs ſurely may be taken out 


againſt them of Courſe. 


So that it appears by theſe two laſt Statutes, that Caunſel is only to be 
allow'd in Caſes of High Treaſon, whereby any Corruption of Blood 


may be made, or for Miſpriſion of ſuch Treaſon 5” that Mitneſſes for the 


Priſoner ſhall be fworn in all Caſes of Treaſon or Felony ; ; and that there 
muſt be 7wo Witneſſes in High Treaſon, wherein there is Corruption of 
Blood, or for Miſpriſion of ſuch Treaſon, to prove the Overt Acts laid 


in the Indictment; or at leaſt one to one Overt-Act, and one to the 
other, therein ſpecified. [See of Mitneſſes under Evidence, ch. 4. ante, 


and 7 & 8 ,. 3. cb. 3. As to the Priſoner's having a Copy of the In- 
dictment in High Treaſon, &c. under Title 1nai&ments, ante; and 7 An. 
ch. 21, Concerning a Copy of the Indictment for Treafon, a Liſt of the 
Names of the Witneſſes and — to be delivered to the Party indicted 
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2 2 8 


a H. P. C. 


193, 264. 
Kely. 18, 19. 
5 Mod. 167. 


"fog « High Treaſon, ten en before the Trial, aſtet the Deceale ofthe 
Pretender, &c.| | I * 


By 20 Geo. 2. ch. 30. Prone imperch! d by tbe ene wy High 
7 reaſon, whereby any e F Blood may be made, or for Miſpriſſon of 


ſuch Treaſon, may make their full Defence by Counſel, not OE 4200. to 


be aſſigned them at their Requeſt. 

The a Confeſfion of the Defendant to private Perſons, or to. a Magi 
ſtrate, out of Court, is allow'd to be given in Evidence againſt the Party 
confeſfing; but this Confeſſion cannot be made uſe of againſt any other, 
But where a Man's Confeſſton is made uſe of againſt him, it ought to be 
taken all together, and with that Part which makes for him, as well as 
with that which makes againſt him. But 7 & 8 W. 3. cb. 3. requires 


two Witneſſes to the Overt-Act in High Treaſon or Miſpriſion of 
Treaſon, unleſs the warty ſhall willingly without Violence, ane eſs in open 


Court, &c. 


By 1 & 2 Ph. & M. ch. 1 3. and u & 3 Phe & M. ch. 10. Ga ae 


cuſed of Manſlaughter or Pelonys let to Bail, or ſent to Gaol for want of 


Bail, muſt be examined, before Bailment or the ſending to Gaol, and the 
Accuſers muſt be beund over to give Evidence againſt bim; and Juſtices _ 
muſt take the Examination of the Priſoner in Writing, with the Informa- 
tion of the Accuſers, and certify them at the next Gaol- Delivery. The Co- 
roner alſo, upon any Inquiſition found before him, whereby any Perſon ſhall be 
indidted for Murder or Manſlaughter, or as Acceſſory thereto before the Fact, 


hall put in Writing the Effeft of the Evidence given to the Fury before bim, 


and bind the Witneſſes to appear at the next General Ga Deirvory and 5 


certify. the Evidence and Recognizance, &c. 

The ſaid Juſtices and Coroner have Power, to bind by Recognizance or 
Obligation, all ſuch as can declare any Thing againſt the Priſoner, to appear 
at the next Gaol- Delivery, and there Jad Wake, Ms of the foid Re- 
cognizance or Obligation. _ 


The 1 & 2 Ph. & M. extends ly to thoſe that are let to Bail, 165 


the 2 & 3 Pb. & M. extends to thoſe that are committed to Prion for 


*b 1 Ld, Ray. 
2 
| 1 Salk. 281, 


. 
262, 263. 
Rely. 58. 
Hawk. F. C. 
B. 2. p. 429, 
130. 


Manflaughter or Felony. By theſe Statutes the Informations of the Ac- 


cuſers in Manſlaughter or Felony, being put in Writing and certified, 


may be given in Evidence, b as well as the Confeſſion of the Priſoner. | 
Tho' this is not expreſely mentioned in either of thoſe Acts, yet it 


hath been held, that they may be read in the Caſes hereafter mentioned; 


but Q. If the Defendant muſt not be preſent at the Time they are 
taken in order to make them good Evidence.] But the Information of 


a Witneſs in other Caſes cannot be admitted, though the Witneſs is 


dead. © The Examination of the Offender muſt not be upon Oath ; but 
mult be ſubſcribed by him, if he confeſſes the Fact, and then given in 
Evidence upon Oath * the Juſtices at the Trial. But the Examination 
of others muſt be upon 8 And a Juſtice or his Clerk, or a Coroner 
upon an Inquiſition of Death taken before him, may be ſwcra to the 

Truth of the Examination of thoſe upon Oath, upon the Trial of ſuch 


Inquiſition, or of an Inditment for the ſame Felony, (but not upon an 


Appeal) if it is proved that they are dead, or unable to travel, or kept 
away by the Priſoner. 


If it is a ſmall Felony, the Bete muſt W cert] fied by t the 


Juſtices to the Quarter-Setlions ; otherwiſe to the next Gaol-Delivecy. 


By 3 & 4 W. & M. ch. 9. A Tranſcript certijied by the Clerk of the 
Crown, of the Alſizes, or of the MS of the Tenor of the Inaittment 


ond 
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CHAP: 5. Laws of England. 3 py 643 


8 


and Convicłion, and of a Perſon's having had the Benefit of the Clergy, call 
be a ſufficient Proof, that ſuch Perſon hath had the Benefit of the Clergy. 

By 10 & 11 W. 3. ch. 23. No Clerk of Aſſize, Clerk of the Peace, or 
other. Perſon, ſhall take any Fee of Perſons bound by any Fuftice of Peace, 
to appear as Evidence againſt any Traitor or Felon, for Diſcharge of their 
| Recognizance. e r 

By 6 Geo. 1. ch. 23. A Tranſcript certified by the Clerk of the Aſſixe, 
or of the Peace, of the Tenor of an Indict ment, Conviction and Order for 
Tranſportation, ſhall be a ſuffictent Proof upon an Indict ment for returning 
before the Expiration of the Term, that the Perſon hath been convicted and 
ordered for Tranſportation, | CPE ORY! anne Try 6s: 
Similitude of Hands upon Compariſon, * is little or no Evidence of one's Hawk. P. C. 
Handwriting in Criminal Caſes, whether Capital or not Capital [D b B. 2. p. 431. 
if ſuch Evidence is admiſſible, eſpecially if not attended with ſome Cir- „ L. Rey. 
cumſtances of Confirmation, as, the Papers being found in the Cuſtody of _ 
the Priſoner, or the like.] FCC 5 

le The Declarations of a dying Man againſt his Murderers may be given e 1 Str. 500. 
in Evidence.) 205. 9 ONO e 

Violent Preſumption is in ſome Caſes taken for full Proof. [See of 
Preſumption, under Evidence, ch 4. ante.] | 1 | 


ou 


r 
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5. d The Verdict in Caſes Capital muſt be actually given, and if the « Hawk. P. C. 
Jury cannot agree upon their Verdict, they muſt be carried round the B. 2. ch. 47. 
Circuit, till they do all agree, if the Priſoner will not conſent to their 3 a 
Diſcharge. If the Peers do not agree upon their Verdict, they may ad- i loſt, 227. 2. 
journ and go Home. [D. e]! And the Verdict by the Peers is good, if en 

only the greater Number (being Twelve) do agree. . 
The Verdict muſt be given openly in Court, and not as a Privy Ver- 3 Inſt. 28, 
dict; tho' a Privy Verdict may be given on Informations, as in Civil? Wente. 3. 
Caſes, and in Criminal Cauſes where the Defendant is not to be perſon- =... 


, Ch 1 1 14 * f N N Kely. 56, 57. 
ally preſent at the Time of the Verdict. —- Hl. P. C. 267. 


- It may be found Speczally; as in an Indictment of Murder, and Not DG 22 
guilty pleaded, the Jury may find one Guilty of Manſlaughter Se Defen- © Hawk. P. C. 
dendo, or by Chancemedley, or that he was not of ſound Mind and © 2. P. 425. 

Memory at the Time of the Killing, Sc. If they find Se Defenucndo, 

or by Chancemedley, they muſt find the Manner of the Killing, that 

the Court may judge thereof; for the Court may judge the con- (Kay, 38. 

trary. 8o in a ſpecial Verdict, or Verdict at large, for the Value or : Ld. Ray. 

Manner of the Larceny, there is no Neceſſity of finding the Value of the 153% &. 

Thing ſtolen as laid in the Indictment, The Jury cannot find a greater 

Value, but'they may Rane a les in ee 
jurors have been amerced for undervaluing Goods forfeited. 5 Kelp. 3% 

| The Courſe of laying a Fine upon Jurors à barely for giving a Verdict = Kely. 50. 

contrary to Evidence, or contrary to the Directions of the Court, is con- My 2 135. 

demned as illegal, and diſuſed. [See of Verdict, ch. 4. ante]. . 

The Court cannot ſet aſide a Verdict, which acquits a Defendant of a of Convidion 

Criminal Proſecution, as they may a Verdict that convi&s him contrary and Attainder. 
00 en I ge Nl 1 N : 4 heag 
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3 | Ferk. 27; 28, 
X. One is convicted, when he confeſſes the Offence, or when he is 1 
1 oy 6 L | . THT a. # 0 . . ace. * 
found guilty by the Verdict of the Jurors. This is before Judgment is ch 25. 
paſſed upon him. ea 5 Of Trial and 
0 | | | | Fo Conviction 
Per totum. 


644 SE -” Taftitute of the tha " Book W. L 


Hei is attainted {attinflis) when Jadgrnent'i is paſſed upon him; ore 

theſe Words Conviction and Attainder are ſometimes confounded! Thie = 

Judgment may be paſſed on Outlawry, Confeſſion, or Verdidl. Otlabiry 

itſelf is a Judgment and an Attainder in Law. [See of Judgment and ö 

© 3Tnſt, 213, Forfeiture, infra.] © When one is attainted by Judgment, for Offences 
4 85 Wy that are to be puniſhed by Death, he. is dead in Law ; yet his Body oo 

fſubject to Arreſts or Execution for Debt, &c. for his Body is not. 

feited to the King till Execution. By Attainder of Treaſon or Fele, 
d 1 Iſt, 8. a. his Blood 1s * 1 and corrupted, both upwards and downwards ; ſo 
301. b. 392.2. that he cannot be Heir to any Anceſtor, nor his Children Heirs to him, 

3 f. 21, nor to any of his Anceſtors, [from whom they cannot claim but thtough” 


233- 
1 Ler. 50, him.] But the Sons of one attainted, born before the Attainder, may 
60. inherit one another; and though, as to thoſe born after the Attainder, 


Ventr 413, ſome have denied it, becauſe the Father had no inheritable Blood 1 in 
him; (yet it ſeems to be the better Opinion that theſe alſo may inherit to 
one another.) If he is of the Nobility, or a Gentleman, he and all his 
Poſterity are by this Attainder made ignoble and baſe. This Corri 
tion of Blood is fo high, that it cannot be abſolutely reſtored but by Au. 
thority of Parliament. [See of Rfitution, poſtea.] 

Upon Conviction or Attainder of the Felon, the Owner ought to 
have his Goods again that were ſtolen from him. For, 

By 21H. 8. ch. 11. Reſtitution ſhall be made of Holen Goods, or Maney, 
to the Owner, after the Felon is found guilty thereof, or otherwiſe attainted- 
by Reaſon of the Evidence given by the Party robbed, or Owner, or by any 
ct her by their Procurement. The Juſtices, before whom be Felons are found. 
guilty, may award Writs of Reſtitution for the ſaid Goods, in like Manner as 

: tf the Party had been attainted on Appeal. 

*-Inft 714. Executors and Adminiſtrators are within this Statute ; ; and they ſhall 
3 MF + have Reſtitution, notwithſtanding a Sale in Market-Overt. This Statute 
11% has altered the Common Law as to that Point. But the Reſtitution muſt 

6 Rep. 89. be only of the Goods expreſſed in the Indictment. If Goods are ſtolen 

Rely. 48, 49. and not waived in Flight, or ſeized for the King, the Party may take his 

f Hawk.P.C. Goods again without Proſecution. [ Mere, Whether the Proſecutor is 


3 1 F. 33 intitled to Relſlitution, if the Priſonet fands mute 21 


Of Judgment XI. The * Fudgment [See what is a Judgment, 6 Fry 4. fu 70 in 


wh ls. er 
Cas. Ctiminal Caſes, is either by the Common Law, or by Statutes. It is alſo 


4 Black. Com. in Treaſon or Felony either expreſs or imflied Expreſs, when upon 
Of Judgmen Appearance, &c. an expreſs Judgment is given ; as that the Criminal 
" ſhall be hanged by the Neck, Sc. Imphed, when the Offender makes 


l s Tnft. 52, Default, and is outlawed; where the like Execution ſhall be, as in caſe 
| Havk, P. C. of expreſs Judgment. [Sec Poſtea.] 

B. 2. ch. 48. 
The Jadgnent in gh Tries. 


a 3 Toft. 15, One and a the ſame judgment! is given in all High Treaſons, except for 
17, 18, 210, counterfeiting the Coin, and except in the Caſe of a Woman, [See i infra.] 


IIA C. 19, The Offender ſhall be drawn upon a Hurdle, (formerly with a Rope 
268. about his Neck) to the Gallows, and there hanged by the Neck, and 


8. P. Sus. cut down alive, his Intrails taken out and burned, his Head cut off, his 


I - 7 Body quartered, and his Head and Quarters diſpoſed of at the King's 
lug. 31. Pleaſure. But > beheading being Part of the Judgment, the King may 
1 pardon all the reſt under the Great Seal; 3 AS is uſually done in caſe of 


55 None. 
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CHAP. 7. Laws of England 


The Judgment for e tounterfeiting the Coin is by Common Law, and . 13 17. 
is only to be drawn upon a Hurdle, and to be hanged, But whereas II. P. C. 10, 
Clipping is made High Treaſon by ſubſequent Statutes, the Judgment is, 268. 
To be hanged, drawn, and quartered, as ſome contend, (V.) For the 3012: 388. 
Practice is otherwiſe. [ And it ſeems to be now ſettled, that the Judgment s. p. C. 18: 
ſhall be the ſame as for counterfeiting the Coin at Common Law, upon a 2 Lev. gh. A 
reaſonable Conſtruction of the Statates.] The Judgment for a Woman in * 2 
all Caſes of High Treaſon is to be drawn on a Hurdle, and burnt, She 
ought not to be beheaded or hanged. [See of Forfeiture, poſt. There 


are ſeveral Precedents of changing this Judgment to Beheading by the 


King's Warrant. ] 


7 '; The Judgment in M:ſprifion of | Treaſon. TE | 
The Offender is to be condemned to Perpetual Impriſonment a, [See 1 2 3 Inft. 218. 
& 2 Pb. & M. cb. 10. and ſee of Forfeiture, infra . H. P. C. 269. 


; ++ 
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= The Judgment in Petty Treaſon. 
For ſtanding mute, [See of the Behaviour of the Priſoner upon his Ar- 4 Black. Com. 
 raignment, ſupra.) But if it appears that the Party is guilty, Judgment? 
is to be given thus, (vig.) 3 5 e eee 


4 


8 IRE 
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The: Man is to be drawn on a Hurdle, and hanged, till he is dead. «nag. 211. 
A Moman is to be drawn on a Hurdle and burnt, But if a Wife is H. P. C.268. 
acceflory only to the Death of her Huſband, both the Principal and Ac- 2 = F< 
ceſſory ſhall be hanged. [See of Forfeiture, infra.) © 12233. e. 


213. 


5 


- 


e Larceny above Twelvepence, | 
For ſtanding mute [See of the Behaviour of the Priſoner, ſapra.] If 
guilty, * one Judgment in all Caſes, '(viz.) F 
A Man or Woman is to be hanged till Dead. * This cannot be altered 211. 
by the King to a Beheading, though ſome Examples are to the contrary. b H. P. O 268. 
[Tt ſeems not to be clear, that it may not be done on the Petition of the * ry 
Delinquent himſelf, in which Caſe it may be conſidered as an Inſtance of 
Royal Mercy ſhewn to the Criminal in the Mitigation of his Puniſhment, 
or at leaſt of the Infamy of it.] But if the Party may have the Benefit 
of the Clergy for the Felony, he ſhall be ſent (if the Judges think fit) 
to the Houſe of Correction, at leaſt for / Months, and not above two 
Years from the Conviction.” Upon Eſcape, for not leſs than twelve 
Months, nor more than four Years from the Retaking. [See 5 Hun cb. G.] 
By 31 Car. 2. ch. 2. If anyone convicted of Felony, ſhall in open Court 
pray to be tranſported, it may be done, if the Court thinks fit, And, 

By 4 Geo. 1. ch. 11. Perſons convicted of Larceny, or ftealing from 
the Perſon or Houle of anther, or in any other Manner, who by Law are 
intitled to the Benefit of the Clergy (except Perſons convicted for receiving 
or buying ſtolen Goods, knowing them to be-ſlolen) the Court inſtead of Burn- 
ing in the Hand, or Whipping, may order ſuch Offenders to be tranſported 
to any of the King's Plantations in America for ſeven Years; and where 
for other Felony not within the Benefit of the Clergy, the King ſhall think fit 
to extend Mercy on Condition of Tranſportation, or to any Perſon convicted 
of recetving or buying ſlolen Goods knowing them to be flolen, the proper Court 
may allow ſuch Offenders the Benefit of a Pardon, and order them to be 

Sj tranſ- 


The Judgment in Felony of Death, as Murder, Burglary, Gr. and _ 
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tranſported for the Term of ' fourteen Years, if fuck Condition of Tranſpor- 
tation is general, or for ſuch other particular Time, as is ſpecified in Fc 
Condition, 

1f ſuch Offenders ſhall return within the Ti me, tbey ſhall be executed, as 
Perſons attainted of Felony without Benefit of Clergy. 

Nevertheleſs, the King may diſpenſe with ſuch Tranſportation, and allo 
of the Return of ſuch Offender, ; c. 

[See 6 Geo, 1, ch. 23. For the more effectual Tranſportation of Fe- 
lons, &c. 

Note, That if an Act of Parliament didn] in any Caſe, that there ſhall 
be Jadgment of Life and Member, &c. Judgment ſhall be given as in 
caſe of Felony, (vis. ) to be hanged by the Neck till he is dead; and 
conſequently his Blood corrupted, and he ſhall forfeit as in caſe of Fe- 

lony. [See Of Forfeiture in Felony, poll. x7 

By 2.5 Geo. 2. ch. 37. Perſons found guilty of wilful Murder ſhall be 
executed the Day next but one after Sentence paſſed, unleſs the ſame be a 
Sunday, and then on the Monday follow:ng. In London or Middleſex he 
Body of the Murderer ſhall be delivered to the Surgeons Company, and le 
diſſected and anatomized ; in other Counties to ſuch Surgeon as the Fudge 
ſhall direct for the Purpoſe aforeſaid. Sentence ſhall be pronounced in open 
Court immediately after Conviction of the Murderer, unleſs the Court jhall 
fee reaſonable Cauſe to poſtpone the ſame ; in which Sentence ſhall be ex- 
preſſed not only the uſual Judgment of Death, but the Time appointed fer 
the Execution, and the MarRs of Infamy before directed. After Sentence, 
if there ſhall appear reaſonable Cauſe, the Judge may ſtay Execution at his 

Diſcretion. The Judge may appoint the Body of ich Criminal to be hung in 
Chains; but in no caſe to be buried, unleſs after diſſected and anatomized as 
aforeſaid. After Judgment ſuch Criminal is to be kept apart from other 
Priſoners, and no Perſon, except the Gaoler and his Servants, to have Ac- 

ceſs to him, without Licence under the Hand of the Judge or of the Sheriff 
or Under-Sheriff. The Judge, if he reſpites Execution, may relax any of the 
above or after mentioned Reſtraints. After Sentence, the Criminal to be 
Jed on Bread and Water only, (except in caſe of receiving the Sacrament, or 
of any violent Sickneſs) in which Caf ſome known Phyſician, Surgeon, or 
Apothecary may be admitted. 

In Manſlaughter, the IMGT 4 is to be burnt l in the Hand: See Of 

Forfeiture, mjra.] . | 


The Judgment upon Outlawry i in Treaſon or ; Felony. 


There is no Judgment pronounced, becauſe the Outlawry itſelf is a 
a1 Inſt. 13.2. Judgment. But Execution ſhall be awarded, as a in Treaſon or Felony 
Pinch 467, upon Cbnfeſſion or Verdict, according to the Crime for which he is out- 
„ lawed. [See 1 Ed. 6. ch. 12. 4 5 Ph. & M. ch. 4. 8 El. ch. 4 
v See p. 382, 18 El. c J £6 3#.0 M. £0.09. There one out- 
ante. lawed loſer, the Benefit of the Clergy ; and Of Forfeiture, oft.) 
| He that is indicted of a Treſpaſs and outlawed, ſhall be fined. 


The Judgment in Petit Larceny, 


_ 137 A Man or Woman was to be hit, and ſent to the Houſ: of Cor- 
 redtion, [See 5 Ann. cb. 6.) But now they may be franſported. | Sce 4 
Geo. 1. ch. 11, 6 Geo. 1. ch. 23. Supra ; and of Forfeiture, p:/1.| 


If 


3 
os 8 


is out of Uſe, [See of Conſpiracy, p. 414. ante. See alſo © Artic. ſuper 
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If one ſtands Mute on an Arraignment for Petit Larceny, he ſhall have 
the ſame Judgment, Sc. as if he had confeſſed the Indictment. 


The Judgment in Chance medley, or Se Defendends 


There is no * expreſs Judgment. But the Offender is let to Main- a 2 Ing, 148 
priſe, to ſue out his Pardon of courſe, [See the Statute of Marlebridge, 149, 315, 


or 52 H. 3. ch. 26. and the Statute of Glouceſter, or 6 Ed. 1. ch. 9.] 1 


The Lord Chancellor may do it without Warrant from the King. [See 11 Rep. 32. 
of . Poſt.] : 


3 


The Judgment in M. ren of Felony. 


To be a fined and impriſoned. [ See of For feiture, 71 Fa.) | 1 Tilt. 36. 


The 3 in Appeal of Death: 


To be f hanged. ; | CAL OA lad. 183. 


2 Inſt. 212. 


The Judgment for 1 in Wellminftr Hall, &c. feng t the 
Courts, though no Blood is drawn, 


T hes Right Hand is to be cut off, and the Offender i is to be impriſoned , 124. 545; 
during A A 5 > ; 


WY Judgment for frriking and drawing Blood | in the King' $ Palace, | 
where the King is reſident, 


. The Right Hand is to be cut off, and the Offender is to be fined at u ; Toft I 


Diſcretion, and to be impriſoned during Life. [See 33 H. 8. ch. 12. 218. 
And of Forfeiture, poſt. If no Blood 18 drawn, he Hat not loſe his 


Right Hand. 


The Judgment in Promunire. 


Jo be out of the King” $ Protection, and to be inpriſned during « rToft.129.b. 


Pleaſure. > 130. a, 


[See 16 Ri. 2. ch. 5.] But if the Offender i is not in Priſon, the Judg- 5. 723 
ment alſo is Nod Capiatur. Here is no Corruption of Blood. [See 5 
El. ch. 1. And of Por feiture, PF. 


The Judgment! in Conſpiracy. 


, The villainous Judgment at the Common Law, at the Suit of the King, » 3 Inft. 222. 


c 2 Inſt, 561, 


. or 28 Ed. 1. ch. 10.] 562, 


The Judgment in Actaint. 


s The Fe in Attaint againſt the Petty Jury is as in the Cafe of s Int. 204 b. 
Conſpiracy at the Suit of the King. In thoſe two Caſes only that vi/- 3 Iuſt 222, 
lainous Judgment was given. But now ſee the 23 H. 8. ch. 3. whereby N 
the Severity of the Puniſhment at Common Law is moderated if the Writ 
of Attalnt | is e upon that 4#, 
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An Inſtitute of the Book IV 


eIInſt. 126.b. 
3 Inſt. 218. 
8 Rep. 59. 


fi Ventr. 116. 


21 Keb. 276. 


dxinſt. 127. a. 
Dalt. ch. 82. 


p- 203. 


i 2 Inſt. 168. 
186, 187. 


The Judgment in Miſdemeanors. 


The Judgment and Padibment for Miſdemeanors may be a Ne Fine 


and Pillory, Fine and Whipping, Papers to be fixed on the Head or Breaſt, 


or to be read in publick Places, by Way of Acknowledgment. of the 
Offence, Sc. A Fine here is a Sum of Money which one is to pay to 
the King for any Contempt or Offence againſt the Government. Whete 
a Delinquent is to be fined, the judgment is Qucd Capiatur, (i. e.) to be 
impriſon'd till the Fine is paid. * But if the Fine is tender'd, there 
ought to be no Impriſonment, [See 5 & 6 W. & M. cb. 12.) When a De- 
fendant is to be amerced, and not fined, then the Defendant is in Meſeri- 
cordia, A Fine may be mitigated in the fame Term in which it was let, 

but after the Term it cannot be altered. [Au.] Some ſay that a Fine 
and Ranſom are the ſame. Others fay, that Ranſom (Redemprio) implies 
that an Offender ought firſt to be e and then to be delivered 1 in 


Conſideration of a Fine. 


i Where a Statute enacts, That an Offender ſhall be fined at the King” 8 


Pleaſure, it is to be underſtood, that the. King's Judges, before whom 


the Party is convicted, ſhall ſet the Fine. 


It is a common Practice in the King's Bench, to give a Defendant 
Leave to ſpeak with the Proſecutor (7. e.) to make Satisfaction for the 


Cioſts of the Proſecution, and alſo for the Damages ſuſtained by him, 
that there may be an End of all Suits ; the Court at the ſame Time 


ſhewing on that Account, an Inclination to ſet a moderate Fine on the 


Behalf of the King. 


24 Inſt. 219, 5 


220. 


2 Pillory is derived from Pilaftre or Pillar. Fo or it is a a Wooden Pillar, 


wherein the Neck of the Offender is put and preſſed, upon which Ae. 


count it is called Colliflrigium. By Statutes it is appointed for Bakers, 


» Lamb. Eir. 


61. 


Keilw. 1 38. 


Foreſtallers, for thoſe that uſe falſe Weights, for Perjury, Forgery, Se. 

The Judgment of the Pillory, or Tumbrel b (a Dung-Cart), doth 
make the Delinquent infamous, Therefore the Judges ought to con- 
ſider, before they give ſuch Judgment, Fine and Impriſonment for Of- 
fences fincable, is a fair and ſure Way ; eſpecially for Offenders of Qua- 
lity, Note, or Figure, 

There are particular Puniſhments appointed by divers Statutes for ſe- 
veral Offences. In ſuch Caſes the Puniſhment cannot be mitigated. [See 
4 Geb. 1. ch. 11. and 12 Geo. 2. ch. 21. Concerning Tranſportation of 


unlawful Exporters of Wool and Woolfels; 6 G. 1. ch. 21.4 34. and 9 


(7. 3. 0: 36. Concerning the Tranſportation of thoſe that forcibly hin- 5 
der, wound, or beat any Officer of the Cuſtoms in the Executicn of his 


Office, Sc. in p. 342, 344. ante. And 5 Geo. 1. cb. 28. Concerning the 


Tranſportation of Deer- ſtealers, in p. 433. ante. And 6 Geo. 1. ch. 2 J- 


For the more effectual Tranſportation ot Offenders ; and for Tranſporta- 
tion of thoſe that maliciouſly aſſault any Perſon in the Streets or High- 


ways, with Intent to tear or ſpoil their Clothes, Se. 1 


Of Forfeiture. 
c 1 Inſt. 59. a. 
391. a. 

3 Inſt. 227. 
Hawk. P. C. 
B. 2. ch. 49. 


XII, © Forfeiture (erisfatura,  Foris aut extra Legem facere) is 
Penalty for an Offence committed, extending to Freehold and Copy bold 
Lands, and to Goods and Chattels. It is more or leſs, according to the 
Nature of the Offence, and may be by Conviction or Attainder, A Trai- 
tor's, or Felon's Goods and Chattels are forfeited upon Conviction, but 
Lands or Tenements upon Attainder, and not before. 


4 | For- 


Forfeiture in High Treaſon | 


© It is implied in the Judgment of High Treaſon: 1. That the De- «; lad. 37 5 
linquent ſhall forfeit to the King all his Lands, 83 and Here- 4. 2. 
ditaments in Fee - ſimple or Fee-tail (or for Life, as to the Profits during 4 * * b. 
the Offender's Life) holden or not holden of any other Uſes, Conditions, 145 e 
Entries, &c. (not Rights of Action where the Entry is taken away) which 3 185 10, 
he had at the Time of the Treaſon committed, or afterwards, the Right ** 
of all others being ſaved. [See 26 H. 8. ch. 13. 33 H. 8. cb. 20. 
& 6 Ed. 6. cb. 1 I. infra.] There is no Forfeiture of Lands, or Tene- 
ments, or Rights in Auter Droit, (as in Right of the Church; in Right 
of a Wife, but only during the Coverture ; nor of a Founderſhip „ 
Houſe of Religion in Frank Almoign; for that is annexed to the Blood 
of the Founder.) And in clipping, the Hereditaments are forfeited only 
for Life, [See 5 El. ch. 11. 18 El. ch. 1.] 2. That his Wife ſhall 
loſe her Dower, not her Jointure, So it is in Petit Treaſon. [But ſee 5 
El. ch. 11. 18 El. ch. 1. 8&9 V. 3. cb. 26. for Clipping, Sc.] 3. 
That his Blood ſhall be corrupted, by becoming baſe as to his Birth, and 
that his Children ſhall not inherit to him or any of his Anceſtors through 
him. [See of Conviction and Attainder, ſupra]. In Counterfeiting the 
oy or Clipping there is no Corruption of Blood. [See again 5 El. ch. 
18 El. ch. 1. 8 & 9 V. z. cb. 26.] 4. That all his Goods and 
Chattels ſhall be forfeited from the Time of the Conviction. For as Goods 
and Chattels forfeited, there ſhall be no Relation to the Crime commit- 
| red, as it is in Forfeiture of Lands. A Traitor or Felon after the Trea= 
fon or Felony committed, and before Conviction, may a fell his Goods = 3 Rep. 82. 
Bona Fide, whether Chattels Real or Perſonal for his Maintenance, I“ Rep. 171. 
ſay, he may ſell them Bona Hue. But if one, to prevent Forfeiture by 
| Treaſon, Felony or Outlawry, maketh a Gzf7 of all his Goods, and af- 
terwards 1s attainted or outlaw'd, theſe Goods are forfeited. See 1 3&1, 
ch. F.] An Executor cannot forfeit the Goods which he hath as Exe- 
cutor. - 
b If one commits 3 and dies before Attainder, or is ſlain in ez Tag. 12. 
actual Rebellion; he factors nothing, if not attainted by Act of Parlia- 4 Rep. 57. 
ment. [See 34. Ed. 3. ch. 12.] But if the Chief Juſtice of the King's . 

Bench, (who is Head Coroner of all England) in Perſon, upon View of 34s, Ke. 
the Body of him that was lain in open Rebellion, makes a Record 2 . 
thereof, and returneth it into the King's Bencb, he ſhall forfeit his fk. P. C. 
Lands and Goods. [Av.] B. 2. p. 447+ 
© Thoſe that are 0g d by Mar tial Law, i in Time of War, forfeir no e Toft. 13. 4. 
Lande. z luſt 21. 
By / Ann. ch. 21. After the Deceaſe of the Pretender, (and all his 
20 by 17 G. 2. ch. 39.) no Attainder for Treaſon ſhall diſinherit the 
Heir, &c, 
1 Gavelkind, if the Father | is hang” d for Treaſon or F e the Sons 

ſhall inherit, [See 7 Ed. 2. Sl. I. cb. 16.] 


PR Tony in Miprifon of Treaſm. 


a Forfeiture of Goods and Chattels, and Profits of Land during Life, * Toft. 392 b. 

for his Concealment. [See 1 & 2 Mar. ch, 10.] But the Wife is dowable. "x 30,218. 

See 89,0. cb. 12,] . 
g — — = > : Forfetture 
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Forfeiture in Petit Treaſon and Fil. 


e 3 Inſt, 227, e For ſanding mute, and adjudged to Penance in Caſes of Petit Treaſon 


228. and Felony, Forſeiture of Goods and Chattels. $0 it is for challenging 
H. P. - 226. ® 

177 above thirty-five Jurors. But not for challenging above twenty, and un- 
Kely, 36. der thirty-fix; for no Law givet1 Forfeiture for challenging above 


twenty. Neither is one convicted by the challenging above twenty, 


as one was by the Common Law by Challenge of three Juries. 
f Hawk. P, C. [N. f 


* : FMS The Forfeiture is e as in High Treaſon as to Lands and Tenements 
i 4 1 2 a. upon Attainder, and as to Goods and Chattels upon Conviction; except 
392. a. & b. 


that upon Attainder in Petit Treaſon or Felony, Lands and Tenements 
3 Liſt. 212. intailed are forfeited only during the Life of the Tenant in Tail, [See 
z loft. 21. 33 H. 8. ch. 20. infra.] The Inheritance goes to the Iſſue. The 
FL King ſhall have the Profits of Inheritances that are not holden, during 
the Life of the Perſon attaint in Felony; but after his Deceaſe, the In- 
heritances that are not holden extinguiſh. Again, it muſt be obſerved, 
that upon Attainder of Petit Treaſon, the Wife is not dowable ; but 
upon Attainder of Felony ſhe is dowable. [See 1 Ed. C. cb. 12. 5 S 6 
Ed. 6. ch. 11.] 
Pirates, Robbers, and Murderere on the Sea, attainted before Com- 
miſſioners, by Virtue of 28 H. 8. ch. 1 5. forfeit Lands, and incur Cor- 


ruption of Blood. But not if they are tried before the Lord Admiral in | 
the Court of Admiralty, according to the Civil Law, 


21 Inſt. 13, a: The Forfeiture of Lands relates to the a Time alledged in the Indict- 
& b. 390. b. ment, for avoiding any Eſtates, Charges, and Incumbrances made by the 
| Felon after the Felony committed. But for the mean Profits of the 
bilaſt, 391, a. Lands, it ſhall relate only to the Judgment upon the Inditment, » If a 
Felon is convict by Verdict or Confeſſion, he doth forfeit his Goods and 
Chattels, Real and Perſonal, preſently. But Lands and Tenements are 
not forfeited, nor Blood corrupted, before Attainder,. or before Judg- 
ment (as before was faid in general) and then it relates to the Time al- 
ledged in the Indictment, for avoiding Eſtates, Sc. Where Tenant in 
| Fee- ſimple committeth Petit 7 reaſon or Felony, and is attainted, the King 
„ Inſt. 36, ſnall have a © Year, Day and Waſte in his Lands; or rather a Year and 
37, 33. Day in lieu of Waſte; and afterwards it cometh to the Lord by Eſ- 
3 Inſt, 111. cheat, [See Magna Charta, ch. 22. 17 Ed. 2. ch. 16. 42 Ed. z. eb. 
denn $ 58. 1 I.] But the Lord may compound with the King, and have the Eſtate 
preſently. It muſt be a Tenant in Fee-fimple, not Tenant in Tail, or 
for Life. For the King ſhall have the Profits only of their Lands during | 
their Lives. A Copyhold Eſtate is of Common Right preſently forfeited 
to the Lord of the Manor in caſe of Felony. This muſt be underſtood 
of Felonies puniſhable with Death, not of Petit Larceny. But if a 
Copyholder for Life is attainted of Felony, and Pardon'd, he- in the 
Reverſion for Life ſhall have the Eſtate. [See 24 H. 8. ch. 5. where one 


who is indicted or appeal d for the Death of another, who attempted GT 
murder or rob him, ſhall forfeit nothing.] 
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5 | Forfeiture 


* 


CHAP. $ Laws — 1 ö 67 


12 


Fri of PFelo de ſe. 


A Fel de ſe forfeits all his Goods and Cbattels Real and Petſonal, 43 Inſt, 5. 

which he hath in his own Right; and all ſuch Chattels Real which be 
hath jointly with his Wife; or in her Right; but not until it is lawfully 

found by the Oath of twelve Men before the Coroner Super Vifum Cor- 
boris, that he is Felo de ſe. He forfeits alſo Bonds, or Things in Action, e leg. 
belonging ſolely to himſelf, and all entire Chattels in Poſſeſſion [2] ; contra. 
except in the Caſe of Merchants, wherea Moiety only of joint Chattels, 
as may be ſevered, is forfeited. He does not forfeit any Lands of In- 
heritance; for he was not attainted in his Lifetime; nor the Gvods and 
Chattles which he poſſeſſed as Executor or Adminiſtrator, nor a f1 Inf. 84 b. 
Guardianſhip in Soccage or by Nature; becauſe here he had nothing to 88. b. 
his own Uſe. See of the Court of the Cormer, ch. 1. ante.] 


Forfei ture in Manſlaughter. 


s Forfeiture of Goods and Chattels upon Conviction. 88. P. C. 185. 


IInſt 3901. a. 


Forfeiture | in Chancemedley, and Se Defendendo, AI Int. 149. 


a All Goods and Chattels, Debts and Dukes whatſoever, are forfeited +) Tot, 29142, 
upon Conviction, but no Freehold or Inheritance. Yet the Offenders aye 3-0: 220; 
their Pardon of Courſe, 


Forfeiture upon Outlewry in Tr cafon, Felony, &c. 


I Upon Outlawry | in 1 Treaſon or Felony the Offender wall loſe and for- bs Toft 5% 
feit as much as if he had appear'd, and Judgment had been given againſt 2:7, 23 
him, as long as the Outlawry is in Force. Finch/352. 


Thoſe that tarry till the Exigent in Treaſon, Felony or Petit Larceny, 5 Bop. 110, 


forfeit their Goods and Chattels, though they render themſelves to Juſtice, H. P. C. 271. 


and are acquitted ; for it was a Flight in Law. [See 26 H. 8. ch. 13. 5 
& 6 Ed. 6. cb. 11. inſta, and of the Proceſs after Indictment, ſapra.] 
Upon Attainder of Felony by Oztlawry on an Appeal, the Defendant PL * 
ſnall forfeit only ſuch Lands as he had at the Time of the Outlawry & b. 300. 15 
pronounced. For if, hanging the Proceſs, the Defendant conveyeth 3 luft. x 
away his Land, and after is outlaw'd, the Conveyance i is good, and ſhall 
defeat the Lord of his Eſcheat. But if one is indicted of Felony, and 
hanging the Proceſs againſt him, he conveyeth away his Land, and after 
is outlaw'd, notwithſtanding the Conveyance, the Lord ſhall have his 
Eſcheat. For in an Appeal the Writ (whereon the Forfeiture is ground- 
ed) containeth no Time when the Felony was committed, as an Indict- 
ment doth. Therefore the Eſcheat in an Appeal can relate only to the 
Outlawry pronounced; whereas it relates to the certain Time of the Fact 
ſet forth in the Indifment. Bot though in an Indictment the Forfeiture 
ſhall relate to the Time alledged i in the Indictment, for avoiding Eſtates 
or Incumbrances made by the Felon after the Felony committed, the mean 
Profits of the Lands ſhall relate only to the Judgment, as well in caſe 
of Outlawry, as in other Caſes. 3 


By 
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: * 351. By Outlawry in d AFions all the Offender's Goods and Chattels as 
1 Lev. 33. 


N oy's Max. 3. forfeited to the King, whether Rea} as a Term for Years, or Perſonal 


Ray. 17. as Goods not fixed to the Freehold, Debts due by Specialty, but not by 
a ſimple Contract, Profit of the Lands as Rents, Corn, (but not the Land 

itſelf) wherein the Offender hath Freehold or Inheritance. Put before 

the Time that the Outlawry appears of Record, the Defendant does not 


forfeit his' Goods and Chattels ; nor the Profits 'of his * if a Feoff- 
ment is made before Seizure. 


- 


4 5. 20  Buſfaiure in Faß Lacy. 


e 1 Iaſt. 39 l. a. The Offender. apo: Qonatctivn; Wesel Goods and Chattels z 8 
3 Freehold or Inheritance. 4000 . upon e &c. ante. Þ-- 


233- 
Hefe upon Flight. 


pe Inſt, 218, a If * Fig bt is found by Indictment Super Viſum ek before the 


HP. C. 271, Coroner in Caſe of Death; or if the Jury find Fight in Treaſon, Felony, 
5 Rep. 109. or Petit Larceny, upon Acquittal; it is a Forfeiture of the Goods and 


Chattels, which one had at the Time of the Indictment or 
See of * Autoinders poft.] 


Forfeiture u pon Appeal of Death, 


is Rep, 13. 8) b The | Defendant ſorleits- as In Felony, and the 1 wall have bis 
390. b. Land by Eſcheat. But the Forfeiture of the Land on Appeal relates to 


the Judgment only; whereas the Forfeiture on an Indictment of Felony 


ſhall relate to the Day on which it was committed. [Sec of F orfeiture ; 


in ran; and upon Outlawry « on | Appeal, Jabra. JN "Y 


raf for Drawing a Weapon upon a Judge, or for Sriking in Wt: 
minſter Hall, &c. fitting the Courts. = 


z Inſt. 140, e The Offender forfeits Lands and Tenements, Goods 1 Chattels. : 


141, 218. 


1 Some ſay the Profits of his Lands only reg Life, Others lay the Land | 


2 Boll. Abr. ſhall be forfeited during Life. 


76, 77. Note, That for ſtriking or drawing Blood in the King 8 Palace, as 
his Royal Perſon reſides, there is no Forfeiture of Lands or Goods. : 


[ See 33 H. 8. ch. Bd 


' Burfeiture in Promunire,” 


1 


arlnſe. 129. b. d Lands and Tenements in Fee-ſimple are forfeited, with Goods and 


130. a. 391. . Chattels. But Eſtates in Tail or for Life are forfeited only during Life. 


- 22 92uzre, Whether an Attainder in a Præmunire ſhall have Relation to 


3 Cro, 172, the Offence as to the Forfeiture of Lands, or only to the Time of the 


173. Judgment. It extendeth not to Forfeiture of Fairs, Markets, Rent- 


* Fatetur facinus, qui judicium fugit. 3 Inſt. 188, 5 Rep. 109. 
4 . — 
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+ 
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Laws of England. 


Charges, Warrens, Annuities, or other Hereditament that is not within 
the Word Land. 


Forfeiture for Aſſaul ting or Challenging to Fight for Money won 
at Play, &c. 


B y 9 Ann. ch. 14. The Offender forfeits his Perſonal Eftate. 
_ Forfeiture by Papiſts, 


By 1 Geo. 1. St. 2. ch. 55. Papiſis not taking the Oaths, &o. or in 
Default thereof not regiſtering their Names and Eltates, forfeit the Fre- 
' fimple and Inheritance of all ſuch Lands, Tenements, and Hereditaments, 

not regiſter d, or fraudulently regiſter d, wherein they or any in Truſt for 


_ them were ſeiſed ; and the full Value of the Inheritance of all ſuch Lands, 


&c, [See of Abſence or Non- conformity to the Church, B. 3. cb. 3.] 


Forfeiture by Artificers GO or teaching their Trades in Foreign 
e Parts. | 85 | 


By 5 Geo. 1. ch. 27. If any Artificer in Wool, Tron, Steel, Braſs, or 
any other Metal, Clockmaker, Watchmaker, or other Artificer or Manu- 


acturer of Great Britain, ſhall go into any Country out of bis Majeſty's Do- 


mintons, there to exerciſe or teach his Trade, or ſhall there exerciſe or 


teach his Trade, and ſhall not return into this Realm within fix Months f- 
ter Warning from the Ambaſſador, Envoy, &c. in ſuch Country, or one of 


the Secretaries of State, and from thenceforth continually inhabit within this 
Realm: he ſhall be incapable of taking any Legacy, or of being Executor 
or Adminiſtrator, or of taking any Lands or Tenements, and ſhall forfeit all 


| bis Lands, Tenements, and Goods to his Majeſty's Uſe, and ſhall be deem'd an 


Alien, and out of the King's Protection. 


By 33 H. 8. ch. 20. If any Perſon ſhall be attainted of High Treaſon, 
the King ſhall be deemed and adjuiged in actual Poſſeſſion of the Lands, Te- 
nements, Hereditaments, Uſes, Goods, Chattels, and all other Things of tbe 
Offender ſo attaintud, which the King might lawfully have, or which the 

Ofender might twfully forfeit, if be had been attainted by Parliament, 
without any Office or Inquiſition found, © LY ES, 
Saving to all others (except the Offender attainted of High Treaſon, his 
Heirs and Aſſigns, and all other Perſons claiming by him, or to his Ufe 
after the Treaſon committed) all ſuch Rights, Titles, Intereſts, &c. which any 
of them ought to have, if this Af had never been made. „FF 


This Act doth veſt the actual Poſſeſſion in the King * preſently by the * 3 * 
Attainder, as well in the Life as after the Death of the Perſon attainted, 
and as well of Lands in Tail as of Lands in Fee- ſimple. 3 
It alfo extendeth to all Manner of Attainders for Treaſon, whether by 
Confeſſion, Verdict, Proceſs, or Outlawry, or Attainder by Parliament. 
In the Caſe of Purchaſe by an Alien, and in caſe of a Perſon attainted 
of d Felony, who is not the King's Tenant, Præmunire, Alienation in b 5 Rep. 52. 
Mortmain, Condition broken, &c. The Inheritance or Freehold of 30. 173. 
Land is not veſted in the King, till Office found by Force of a Com- 
.miffion under the Great Seal; for that is an Office of Iatitling, not under 
| 3D — — 1 
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er 


—_ i. ct % — 


the Exchequer Seal; for an Office found by Force of a Commiſſion fron 
the Exchequer, is only an Office of Inftru#ion, or to inſtruct the King 


and his Officers of the Certainty of the Land, Sc. by which it may be 
put in Charge, 


By 1 Ri. 3. ch. 3. None ſhall ſeize the Goods of any Perſon arreſted 
for Felony or Suſpicion thereof, before he is convict or attaint of ſuch Felony ; 
upon Pain to forfeit double the Value of the Goods fo taken... 


The Goods of any Delinquent cannot be ſeized, before they are for- 


feited ; though they may be inventoried, and the Town may be charged 


er H. H. P. C. therewith before Indictment. [N.] 
366, &c. 


F ſome Statutes it is ſaid upon Forfeiture to be at the King s Will o 

2 Body, Lands, and Goods, &c. But this is not to de extended further than 
Impriſonment, Lands, and Goods. PIT x 

Of Arreſtor . XIII. A Judgment may be aroſe and flaid for 8 Cauſe, as well 

PAN bs in Criminal as Civil Caſes, if the Indictment is inſufficient or void, though 


| Criminal not for falſe or improper Latin. [See the 7 S 8 W. 3. ch. N infra.) and 


_ Cauſes, and : i ; 
of falſifying ſee 4 Black. Com. ch, 3o per totum 


N Four Days are allow'd in the King's Bench, to move in Arreſt of 


8 Judgment: [a but a Motion in Arreſt of Judgment in Criminal Caſes 
B. 2.ch. 50. 


» dal. 56. - be made any Time before Judgment i is ſigned. ] 


2 Str. 845. b A Judgment may be reverſed in Treaſon or F clony, with reſpect to 
SS 5+ 8 OP, or the JG on a Verdict. 

| obinſon, PN 

K. B. Eaſt. T. 
38. „ 1 Upon Outlawry i in Treaſon or Felony it may be tee 5 Writ 


—- _T of Error, or by Plea. See for Outlawry the 1 H. 5. ch. 5. 6 H. 6. 
1124. . cb. t. 8 H. 6. ch. 10. and obferve, That few Outlawries for Treaſon, 
33, 210,214, Felony, or Treſpaſs are valid, becauſe theſe Acts are not purſued, (See 

1 & 5 N. & M. cb. 18. For the more eaſy Reverſal of Outlawries in 

: Ld. Ray. Offences under Treaſon and Felony.] 

154. By 26 H. 8. ch. 13. and 5 & 5 Ed. 6. ch. II. N of Outlawry 
againſt one for Treaſon, being out of the Realm, or beyond Sea, ſhall be good 
in Law. And if the Party within one Year after the e or 
Judgment thereon, fhall yield himſelf to the Chief Juſtice of England, 
and offer to traverſe the IndiFment or Appeal, whereupon he was out- 
law'd, he ſhall be admitted to ſuch Traverſe, aud being acquit, ſhall be 
diſcharged of fuch Outlawry, and of all Penalties, as if no ſuch Outlawry, 
ad been. 

So that now in caſe of Trebfin one by theſe Statutes is barr'd of his 
Writ of Error, if he does not come in within a-Year after the Outlawry, 
though he was out of the Realm, or beyond Sea. 

Note, That after an Outlawry of Treaſon or Felony is ; reverſed, the 
Party muſt plead to the Indictment. 


2, Ifa Judgment on æ verdibr! is erroneous, both the judgment and 
the Execution, and all the Proceedings, may be reverſed by Writ of 
Error. But if the Indictment is inſufficient, and the Party acquitted 
thereon, the King need not bring a Writ of Error; ; for the Party may 


be again indicted. [See of the Proceſs in Treaſon: or Felony after Pre- 
ſentment or Indictment, ante. | 


By 


wa — en ed 1 | 
CY " 


CHAP: 5. "Law if England 


By7 & 8 W, 4 hy 3. No M. ſoriting or Me ſpelling, « or a k or. im- 
proper Latin in any Indict nent of High Treaſon, whereby any Corruption 
of Blood may be made, or for M. pr een of ſuch 5 7 reaſon, after Conpiction, 
ſhall be Cauſe to arreſt Fudgment : Yet any Judgment 8190 ven 1 7 fc In- > 
dietment may be reverſed by Writ of Error, 44 formerly. . ED 


Attainders may be © fallified ( proved t to be 92 Fl. * Writ of Error or e Tnſt,104.b; 
by Plea, in — of Lands and Goods, ee 


W145 


1. Attainders in reſpect of * Lands may be Elbe by the ; 43 Taft. 230; 
himſelf; as when the Attainder is void, as by ſuch as had no Com- 231, 232. 
miſſion, Sc. [See infra.) or by Plea of Pardon by AQ of Parliament; = paths 
for if the Treaſon or Felony, is. pardoned, the Attainder cannot ſtand. A 
[See infra.] By others; as by a Purchaſer, &c. if the Purchaſe 
was before the Attainder, and the Offence is alled ged in the Indict- 
ment before it was done to their Prejudice, and the Offender is found 
guilty generally. Here he may falſify in reſpe& of the Time, but not 
for the Offence. But if one enfeoffeth another of his Lands, and after 
is indicted of Felony, ſuppoſed to be committed before the Feoffment, 
and is thereupon ctla wd, the Feoffee may traverſe either the Felony 
or the Time, though the Party himſelf is bound. by it. And fo it is, 
if one is indicted of Felony, and is attainted by his own Confeſſion, 
the Feoffee may fallify the Attainder, by denying the, Felony. But if 
the Attainder is by Verdict of twelve Men, the. Feoffee ſhall not falſify 


by traverſing the Offence, but the Time only. If there is an Attain- 2 3 faſt. 12105 = 
der of Treaſon or Felony, and then the Treaſon is pardon'd by Act enn 


of Parliament, the Heir may falſiſy the Attainder by Plez, as wed as 
the Party. 
The Heir ofa N attainted of Treaſon may (with the king 5 Li- 
cence, or Conſent of the Attorney-General, but not otherwiſe) bring 
his Writ of Error, to reverſe the Attainder of his Anceſtor ; tho' pro- 
perly ſpeaking, a Perſon attainted can have no Heir. b But this i is ſaffered, „; Ing. 215. 
becauſe otherwiſe he would be without Remedy, Nay, the Perſon him- 4 loft. 21. 
| ſelf may have a Writ of Error, to reverſe his Attainder, if he aſſigns his . 
Errors, and hath Leave from the Court, to proſecute his Writ... e The, « 3 Inft. 231. 
Heir may falſify by Plea an Attainder of the Acceſſory in F elony, where 5 Reb. 119. ; 
the Principal has reverſed an Outlawry, and has been acquitted by Ver- . 
dict. So the Reverſal of the Attainder of the Principal ige facto re- 
verſes the Attainder of the Acceſſory. An Executor may bring a Writ of 
Error, to reverſe an Attainder of Treaſon or Felony, as well as the Heir, 
Note, d That where the Judgment is void, or coram non Fudice, the /; laſt. 23, 
| Party is not driven to his Writ of Error, but may falfify the Attainder 232. 
Ty, Plea; ſhewing the ſpecial Matter which makes it void, Thus one * * 
plead a Pardon of the Treaſon or Felony by Act of Parliament, and 
| N f the Attainder by Plea; for he hath no other Remedy. The King 8 
Letters Patent cannot reverſe an Attainder. 


Sc TT” may 5 falſified 1 in wy of e Goo and Chattels, by ez Inſt, 232, 
the Party himſelf, or by others. - By the Party himſelf ; as if one is in- + * 
dicted before the Coroner for the Death of another, and it is found that 9 Rep. 119. 
he fled for the ſame. Here all his Goods and Chattels are forfeited, H. P. C. 271. 
which he had at the Time of the Verdict given. This cannot be Rl6-- 


hed by Traverſe, but it may be falſified by Matte r of Law ; for where 
the 
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the Indictment is void or inſufficient, there is no Forfeiture, By ofbers, 
as where one is indicted before Juſtices of Oyer and Terminer, and is ac- 
uitted by Verdict, but the Jury find, that he fled for the ſame ; and alſo 
dad in particular, what Goods he had at the Time of the Verdict; any 
one that had Property in thoſe Goods may traverſe the Finding. So 
when an Exigent is awarded, and the Defendant is in Priſon, &c. the 
Party, or his Executors or Adminiſtrators, ſhall have a Writ of Error, to 
reverſe the Award of the Exigennt. 5 
There is a Flight in Law; as when one is indifed of Felony, and 
Proceſs continued againſt him upon his Default of Appearance, and an 
Exigent is awarded. For altho' he appeareth, all his Goods and Chattels 
are forfeited by the Award of the Exigent, tho* he is afterwards acquit- 
ted. But the Outlawry may be falſified by Matter of Lau, if the In- 
dictment is inſufficient, or the Proceſs in Exigent erroneous. Thus alſo 
upon Matter of Fact or Record, one may excufe his Abſence ; as where 
one was in Priſon, or beyond Sea, at the Time of the Exigent awarded : 
Or if the King before the Exigent does grant his Pardon. 
By 33 H. 8. ch. 20. If any Perſon ſhall be attainted of High Treaſon 
by the Courſe of the Common Law or Statutes of this Realm, every ſuch 
| Attainder by the Common Law ſball be of as great Force and Efes, as if 
it had been done by Authority of Parliamen. 
»3Inft. 31, This Statute is to be intended of a /awwful] Attainders by the due Courſe 
#'5 of the Common Law, and not of erroneous or void Attainders ; Which 
therefore may be avoided by Writ of Error. „ 
By 29 El. ch. 2. No Record of Attainder, that now is, of any Perſon 
for Treaſon, where the Party attainted is or hath been executed for the ſame 
| Treaſon, ſhall hereafter be reverſed by any Plea or Writ of Error. : 


v4 lat, zz, Note, This Statute extends only to Attainders of Treaſon * Before the 
215 | Statute. 14 2s : „ . 5 . 


| Of Execution XIV. e Execution muſt be according to the Judgment. [See of Fudg- 
od ogy ment, ſupra.] But ſome Examples have been to the contrary by Virtue of 
4. Black. Com. the Privy Seal. (Qu. and ſee of Judgment in Felony, ante.) The Exe- 
ch. 32. Of cution ought to be in the ſame d County, where the Party was tried and 
as 2, convicted; except the Record of the Attainder is removed into the King's 
211,212,217. Bench, which may award the Execution in the fame County, where it 
| Einch 478- Gigs, Cc. The King's Bench hath Power to award Execution againſt 
H. Pp. C. 272. Ae Kae _ gs 2 as 
Hawk P. C. Perſons attainted in Parliament, the Record and the Perſon being re- 
B. 2. ch. 51. mov'd thither. The Judgment belongs to the Judge, but the Execution 
4 f 750 * muſt be done by the Sheriff, &c. who in caſe of Life and Death may do 
it upon the Precept of the Judge under his Seal, without any Writ. If 
the Sheriff, or other proper Officer, alters the Execution, or any other 
doth execute the Offender, or if he is ſlain without Authority of Law, 
it is Felony, and the Law implies Malice. But (as has been ſaid before) 
the King may pardon Part of the Execution in Treaſon, Cviz.) all but 
the Beheading, It one condemn'd to be hang'd comes to Life after he 
t inch 389, is hang'd, f he ought to be hang'd again till he is dead. 
407 As the Body of a Traitor or Felon is forfeited to the King by the 
Execution, fo in High Treaſon the Quarters were formerly, but now the 


— 
* — * —— — 2 — 
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© Executio ell executio juris ſecundum judicium. 154. 212, | 
Judicandum off legibus, non exemplis. Ibid. 4 Rep. 3% ae 
©. Tl ED Head 
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Head only is, uſually ſtuck up in ſome publick Place; and in Felonv for 
barbarous Murder, the Body of the Felon after Execution is uſually hung 
upon a Gibbet near the City, Town, or Village, where the Crime was 
committed, and near the Highway, Now, by 25 Geo. 2. ch. 37. the 
Body is either to be hung in Chains, or anatomized, as before ſet forth. 


XV. A Reprieve, (from Repris, taken back), is to take back, or to Of « Re- 
ſuſpend the Execution of a Criminal; and the Proceedings of the Law, Pieve. 
for a Time. Every Judge that has Power to order the Execution has, "oi page | 
of common Right, a Power to grant a Reprieve. Reprieve. 

If a Woman is convict and attainted of High Treaſon, Petit Treaſon, 3 1 "ay 
or Felony, and is found by an Inqueſt or Jury of Matrons, impanelled e and 
by the Sheriff, &c: in a private Room, à quick with Child, (for Prive- Pardon. 
ment Enſeint, or with Child, is not enough) Execution ſhall be reſpited Pa — 8 
till her Delivery. But ſhe ſhall take this Favour but once, though ſhe H. P. C 272. 
is again quick with Child, _ 33 11. H. F. C. 
Oftentimes Execution is ſtopp'd upon Condition of 7 ranſportation: [See 2 
22 & 23 Car. 2. cb. 7. Alſo ſee 4 Geo. 1. ch. 11: ſupra.] 1 5 = 
do Priſoner convicted for atiy:Felony, for which he cannot have his » Kely. 4. 
Clergy, at the Seſſions of the Old Baily for London and Middleſex, Ge. 
ought to be reptieved but in open Seſſions, and not otherwiſe, without 
the King's expreſs Warrant, and not by Order of any of the Juſtices of 


* 


Gaol. Delivery, or Oyer and Terminer. 


NVI. © Reſtitution, is where one being attainted of Treaſon, Petit Tre: 
ſon or Felony; (whereby the Blood is ſtain'd and corrupted); he, or his 9 
Heirs; is reſtored to his Lands, &c. He may be reſtored upon a Pardon, 3 oft. 240. 
and the Heir may be reſtored, if the Anceſtor is executed. The King 15 le Com. 
may reſtore by his Charter, Lands, Goods, and Chattels forfeited to him 7 . Inſt. 233. 
by any Attainder 3 but if by Attainder the Blood is corrupted, that muſt * 2 Inft. 8. a. 
be reſtor'd by Parliament. Of Reſtitutions by Parliament, ſome are in J. my 

Blood only. Some are General Reſtitutions to Blood, Honours; Digni- 406 Pd . 
ties, Inheritance, and all that was loſt by Attainder. 1H. H. P. C. 
The King may reſtore the Party or his Heirs to his Lands, becauſe no *5* 
Perſon is prejudic'd by it. But Reſtitution of Blood cannot be made by 
him, becauſe it would be a Prejudice to others. The King's Pardon in 

Effect reſtotes the Blood; as to all Iſſue born after the Pardon, 


Thus of our Courts of Juſtice, or of the Furiſdifiom of Courts, and 

of the ſeveral Kinds of Courts; of Remedies without Suit in Court, and 

of the Proceedings in Civil and Criminal Cauſes ; which concludes the 

Fourth Object of our Enghſh Laws, (viz.) the Perjons of which 
England is compoſed ; their Eſtates z the Crimes and Miſdemeanors that 
may be committed by them; and the Courts of Fuftice or Juriſdiction 

of Courts. 1 F i 
All which J ſubmit to the Correction of the Learned, having made 

this Attempt to methodize the Study of our Laws, with Hopes that others, 
by finding Faults in it, may (for the Good of our Country) direct me at 
laſt to make it more perfect. 5 e % 
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Batement, Diſſeiſin, Page 35 3 
| See Plea. 


borne; 9. Ex C460 


e or not. See en Wag ; 


Anse, Alien, Attainder, ; Baſtard, De- 
cent, Deviſe, Excommunication, Evi- 


dence, Huſband and Wife, . Infants, For Words, zo, 531 


_ Leaſe, Outlawry, Popifs, Purchaſe, 


A Abbeys apd led, ben 
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| " Warden. _ 
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Cn, INF. 
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ett ſeg. See Surveyor. 
of Treaſurers. See Treaſurer. 
1 See Action. 
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See Court of Exchequer. 

Accomptant General in Chancery, to forge 
his Name, Felony, 386 
| Arquiſtgnce, 269, 595 
I 


au, of Executors and Admini- 
ſtrators, 318, 324, 325 
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See Informati on. 
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See Covenant, 1 
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3 Rent. 5 
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In Ejedtment, . 541, 542 
, 543 
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© In Replevin, , 385, 346, to 550 
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Neſcous. a OE I 
As of Parliament. See Statutes. 
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| tera, 311, 342, 323 
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See Court-L ef EP] Court- Ba- | 
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3 P. 321 to 328, 497, 


499 
De Bonis non, et ſeq. 323, 325| 
Durante Minore tate, 310, 320, 


323, 3 

Pendente Lite, 324 | 
Durante Abſentid dxtra Regnum, 

4b : 9 2 
Cum Teſtamento Annexo, 311 
Atninifrater, 321, et ſeq. 


His Intereſt in the Inteſtate” 8 

| Goods, 322, 323. 324, 325 
His Power, 324 
His Office and Duty, Bid. 
Not diſabled by Outlawry, 
574 
Not forced to put in ſpecial| 
3 576 
* no Coſts when * 
OI 

See Court of 
Admiralty. 


See Court- Baron. 
165350, 151 
How divided, 1355 to 154 
See Preſentatic on, Collati on, Do- 
©, nation, 
Of Coparceners, E abies, and| 
Fenants in Common, 14 3, 


144, 145, 146 


Writ of Right; of Advowſon, 


568 
483, 487 


ron. 

Aftdavits, may be taken in the Coun- 
„ 4564 
Afinity, : 

ray. 
Age, where to be confidined.. 
14, 34, 49, 50, 57» 59, 
320, 323, 324, 331, 399, 
| 416, 419, 4.50 


See Kindred, Marriage. 
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n 
See Courts of the Frreſt. 


N Aid, where expected, 365, 418, 419, 


421, 422, 677 
See Arreſt. 


Aiders and Abettors, 378, 379 
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Alebouſes, Page 393; 394, 438, 39 
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134, 135, 484, 4951 


"4101 
12, 13, | 


' Appeal, from the, Chancery, 0 
The king cannot be under Age, 


160 
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See Inns, Nuſance. 
Aliens, where capable or not, 24, 25 


26, 198, 214, 215, 309, 327, 


450, A 2 / 

Alimony, 63 

Allegiance. 25, 33, I, 1 33 
2  Outh required, 67, 198, 366, 


398, 399, 402, 404 
Pretending to abſolve from it, 


"Treaſon, 335 
Albdium, 
Allowance of Reeg act 209 
Toa Bankrupt, 302 
Ataragium,. . 8 
Alphabefical T, able Fa 7 ithes, 1 59 to 
166 
Catalgue of Writs, " $57 to 570. 
Ambaſſador, | 7 185, 33 I, 573 
Amendment of Record, 600 


Amerciament. 129, 483 1. 585 1 
See Court-Leet, Caurt- Baron, 
Court of Pie Powders, 


Court of the Commiſſioners 8 


„ IB, 
Amicus Curie, "S 8 » 640 
Anabaptiſts. A 
Anceſtor, 07, 1 
Annuity, _ oe GT. 
| Ancient Demiefne, ” 37» 204, 234» 


g8ee Court of Antient Demeſne. 

Appeal, in Felony, Toe 

Of Death by the Heir or the 
Wife, 98 to 626, 636, 631, 


6532, 63 
Appeal in \ Eccleſiaſtical Cauſes, 4095 
495 


see Court of Clue Giles Court Ms 


of Prerogative, Court of Arches, 
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Court of Delegates. COS: 
463 
From the Court of Chivarly, 471 
From the Court of Admiralty, 473 
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Appearance, 575, 576, 577» 775 
192, 193, 194, 195, 196 
| l 90, 193 
Of Rent, 


Appor tronment, 


68, 


of Rent, * 191, 195 
Of Common, 195 
el 49 to 52, 518] 
Appropriation, 36, 37 
Approver. 62 3. 624 
Approvement, of Common, 194 
Arbitrement and Deer, a 525 
| 526, 527 
| See Umpirage, - © 

Archbiſhop, „ 2 27,40 


See the Courts of the Preroga- 5 


. tive, Arches, &c. 
Ae and Archgeaconry, 31, 32. 


See Court of the Archdeacon. 


Arms, Force and, 75 540} 
Array. See Challeng 8 
Arraignnent of ee, 4 28, 635 


Arrell, 

In Civil Cauſes, 72, 75, 570, 571 
See Baitliff Warrant, and Sta- 

tute, of H. 3. cb. 29 | 

; Privilege from a 
479, 571, $72, $73 
e 
609 to 013 


Where void, 
In Criminal Cadies, 
See Proceſs. 

Arreſting Jud ment, 
Arſon. See Burning. 
Articles, Thirty-nine of Religion, 


See Judgment... _ 


460, 395, 399 
Of E to Churchwardens, 


Aſeul, e 
See Servant. 


| Abart. See Fre. 
Aſſembly, Unlawful, _ 
Aſent, See Articles of Religion, 
VJ 148, 150, 192 
Aſſets, 68, 221, 313, 314, 324, 325 
* TIL We? 223, 271 
See Mortgage. 
| See Covenant. 
Alignment, r 271, 
| 59 what Things it may be or not, 
22, 271, 272, 300, 301 


92, 93 


417, 5 


. et ſeq! 


Alves, 


See Court of Aſſizes. 
Writs of Aſſize, 557 
See Darren Preſentment, Juris 
Trum, eee No- 
ve / Diſſeiſin. 
Aſumplit, See Actions on n fle Caſe. 
Attachment, 407, 492, $97» 9p 


| Attorney, 
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Of Huſband and 25 0 4A 5 3 
How falſified, and in what 5 
ſpect, 655. 65 
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| Attainder, 


Attaint, 
Attornment, 


| 19 
558, 608, 648 
3 253. 254 
83, 133, 404, 411, 412 
413, 415, 446 
boraty, n 

General, 


5 44 , 408, 17 
Audita Nuerela, l Les 
Aver ment. See Plea. 


Avowry. See Action in Replevin. 
Auterfoits Acquit,} 


Convict, 
8 Attaint, 
Authority, ve. 56, 142, 144, 228, 

230, 271, 332, 496, $41, 582 


See Arreſt Aut 


See Pleadings. 


See Truft. 
Different from an Intereſt, 142, 
2 x 
Award, See Arbitrement. 
. 1% l B. | « F 
) 4 7 E. 875 to 578 
In vil Ackiene, id. 


To e Bail, Felony, wh, 
384. 


"A Crinunal Cakes, 
See Habeas Corpus. 1 
Who may be Bail in Criminal 


614 to 61 5 


Caſes, 616, 617, 68 
Who may take Bait in Criminal 
| Caſes, 616, 26-4 
Bailiff, © 
Son. - Arreh, Houſe, fer, 
2 : Warrant. * 5 
Bailiff of- Liberties, 201, 202 
Of a Court-Baron, 484, 485 
| Bailiwick, £0: 0 


201 
See Sheriff, | 


Baier 305, 356, 357, 360, 537. 538 
Baniſhment, 59, 609 
Bank- Netes, Sc. Burgery of- Felony, 


ai 75 
297, et. ſeq. 573 


Tag 


Bankrupt, 
5 Sce Arreſt. 
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How his Lands are to be ſold, 
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299, et ſeq. 
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_—_— Page 299 | 
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very, „ Leaſe: 1 * 
bility, Trial in " Creningl 
Ca 5. 


392 | Biſhopricks, P. 2, I9, 20, 27, 28, 43, 


Who Creditors upon Diſtribution, Blaſphemy, 
Joid. Blood. dee Heir, Hal f- Blood. 


391 


. Difteibutin: Bona Fides, 215, 210, 306 
Bankrupt where guilty of Felony, Bona Norabilia, 316, 321, 497, 498 
374, 384 Bond. See Alkan. 


Banks, of the Sea, and of Rivers, De- Bribery, 


"410, 411 


ſtruction of, 5 374 | Bridges, Repairs of, 98, ef ſeq. 


Bar. By Fine, © 23 5, ef eq: 


See Highways, Suri 'eyor.. 


Plea. | | Brocage and Brokers, i 426 


Bargain, and Sale of Lands, 249, 2 250, 5 


See Sale 


Ze. 354, 334 


See Court of Parliament. 1 


Baron and Feme. See Heſband and. | Burglary, 360), 370, 371, 384 


Wie. 


dee Larceny from the Houſe. 


Barony, 442, 43, 44, 234, 447 Burning Houſes, 3571, 372, 384 


_ Barratry, 412 
Barriſter, ee 
Baſtard, 65 66, 67, 94, 95, 348 


Battery, | 418 In the Hand, 


Where the Court may increaſe 


_ Barns, Corn, Hay, 372 
Woods or Coppices, Bid. 
Ships, 457, 48, 374, 390 


N 8a, , | 
See Pardon. . 35 a 35 o 


Damages, $41 | Burroughs, 2 
_ Where Battery juſtifiable 418 Burrough-Engli ih, . 5 3 


Ba, Wild, 304, 305 359, 360 
Bebaviour. See Gied Behaviour. 
Of a Priſoner. See Pain Fort et 


Dure, Confalſion, Plea. 


| Benefice, DET, 1 150 F 

eau Primo Eecle fallico A. 

| 5 F$8þ- 
Bigamy. | See Pohgamy.. | 

Bill penal, or fingl,  _ 277 


Fs, Exceptions. See Evidence. 
| Bill of Exchange and Promiſſory Notes, 
e ne 535 

Birth, 15 
| Biſhop, 27, 28, 29, 30, 43. 58, 6 
65, 402, 447, 494, 495, 496, 
bb. 504, 505 
His Election, 27, 28, 30, 403 | 


His Confirmation, 27, 28, 403 | 


His Conſecration, 27, 28, 403 
Lord of Parliament, 3 


Fee Courts- Confiftory, Diſpoſe. 


tion, Institution, Fine, Reco- 8 | 
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540 Een, | 7. ALT 9 85 454. 487 z 


N chhacih. See . my 
 Capras ad Reſpondendum, 5 58, 602 


Ad EY Ibid. 
 Utlagatum' © Ibid. 
See Exigent. | 
Pro Fne, 8 
In Witbernam, Ef bid. 
| Carrier. See Bailment, Robbery. 
Catile, to deſtroy, 373 
Caveat, 355 315, 316 
Cautione Admittenda, © $559 


Certificate. See Biſhop, Evidence in 
_ criminal'Cafes, Ordinary, Houſe- 
Breaking, Poor, Robbery , Tri al, 


Certiorari, 558 
See Game, Highways. * 
Cefſion, 8 | 40, 151, 155 
See Jury. bs. » 
To Fight, 347. 418, 419 
be dee Duel. e e 


"ni be F.; A B L E. 

Chemperty. "Pin 41 3 | Bent of the Clergy cok » away where, 
See Mazrntenance, _ Page 384 to 399 
Chancel to be repaired, _ go | "Rules concerning the Benefit of 
Chancellor, Lord, 27, 30, 152, the Clergy, 383 
5 8 333, 458 to 462 | Clerk. Aral, ſo returned, what, 604, 
Of the Duchy, 509, 511 ts 605 
Of a Dioceſe, 29, 499, 501 Clerks of the Market, 106, 209 
Chancery, 458 to 402 -Of a Pariſh, 42 
See Court of 3 Cuodicil, 308 
Chancemedley, -\ Vl, + ko of Pleas, 201, 236, 513, 
Chaplains, 28, 39. 45, 500 520, et ſeq. 
Chapel, ya... 3S$3 Gum and Cognizee,. Th 232 
Of Eaſe, 32, 33, 91 Coin. See Treafot and Pelony. | 
Free, OR 232, 33 | Collation, . 35, 152, 153, 154. 
See Vijitor. Colleges, 108, 261, 262, 264, $21, 


Chapter. See Dean and Cbapter. 
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Chimin. See Way. | Commiſſion, 474 to 477 

CG valry. See Court of 22 and Mar- C See Fultices of the Peace, 
bal. | Court of — 0e 

Choſe i in Aion, IT 62, 64, 312 Commitment, 24, wwe; 
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Parſon's Freehold, 33. bai 90, 91 


Union of Churches, 36, Lo N 192 0 196 
See Appropriation, Of piſcary, 15 196 
Church-Seats, See Church- | Of Turbary, . 
| Church-Repairs, wardens. 4 _ Of Rae, ied. 


Chiding Words Smiting and Stri- | 
ing 1 in the Church, Sc. 418, 


1.4.42 
Eftabliſh'd Church, 396 fo 5 
D.iſſenters from it, 88, 399 
Churchwardens, 88, 89 
Authority by Common Law,. 33 
7” v- 
By Statutes, 93 
Church-yard, 33, 99,91, 
Chiding Words, &c. in Church- 
yard. See Church. w 
Cinque Ports, - See Courts of the Cinque 
| Ports. 
Citation, 


327, 395, 502. 


Claim, See continual Claim. 


Clergy, 26, 27, 37,38, 42, 45, 571. | 
Clergy, their Privi leges taken away, 26, 


_ 99, 381, et ſeq. 
Benefit of the Clergy, 381, ef eq. | 


City, 5 SD | 3514 15 
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Common Law. See Law. 
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Parliament. 


Concealment of an Offence, 379, 491, 
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Continual Claim, 
Conveyance, See Purchaſe. 
Conviction, 
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5 280004 
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Fe General Statutes concerning it, 
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215, 219 
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251, 306, 307 


| Forbearanceof Suit, where a good 
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414, 415, 359 
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„ i $928 Ig fo 88 
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What Efleatia or Incident to ir, 
u. DEFY p 110, 111 
174 What i in its Power, or not, 110 


R Wess 111, 112, 1160 519 
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Corruption of Blood, 634, 64 4, 650 
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Cofts, | | | (Ov bo, 527 634 
222, 223 
See Warranty, 8 


Covenant, 
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to Aſſigns, 222, 223, 271 
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8 Whether a Covenant ſhall extend 


Rules concerning Covenants, 2 
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249 
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and Burgeſſes, Page 447, et ſeg. 
Privileges of the Members of Par- 
lament, | 572 
Court of the Privy Counſel 456, 457 
© See Felony, | 
Court of the Lord High Steward, 4 575 
„ 45 
Court Legal of Chancery, 458, 459 
Court of Equity in Chancery, 459 to 


463 
See Equity. | 
Court of King's Bench, 463 70 465, 
599] 
Court of Common Pleas, 46 5 to 467 


Courts of Exchequer 467 70 470, 573 
Court of the Conſtable and Marſhal, 


2 470, 508| 
Court-Marſhal, 5 46 
Court of Admiralty, 47 1 70 473 
Court by Commiſfion, according to 28 H. 
VVV 
: Court of Aſſtives, 47+ to 477 


_ "Bee Commiſſion. | 
Court of Quarter-Seffions, 477 fo 480 


Court of the Sheriff's Torn, 480 
See Sheriff. 8 . 85 
County - Court, 480, 481 
| See County. „ 
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GE | 481 to 483 
Court-Baron, 483 70 497 
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gSgSee Ancient Demeſne, 1 
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See Coroner. 
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Courts of the Fireft, 491 70 494 | 
See Foreſt. OE 
Courts Ecclefiaftical in General, 494, 
„ 2 to 4.96 
Court of Convocation, _ 496 


Court of the Arches, Page 4 98, 4 99 


Court of the Lord Steward, Ic, 
inquire of Felony, &c 358 

Court of Lord Steward of the King's 
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Court of the Nate of Lancaſter, 
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Courts of the Cranties Palatine, 509 


County Palatine of Lancofter, 5 o, 


511 


County Palatine of Chefter 511 


Courts within or near the City of Lon- 


don, R 5 et ſeq. 
The Huſtings, 514, 515 
Sheriff's Court, ö 515 


IL. Mayor's Court of Equity, 515 
Court of the Lord Mayor and 


Aldermen, 510 

Court of Requeſts, or Conſcience, 

; 316, 517 
| Court of Orphans, - "F249 


See Orphans. 
Other Courts in and near London, 


517, 518, 519 


Boroughs. — 19 
Rules concerping inferior Courts, 


Court of the Preregative, 497, 498 


8 G 'T heir 


Court of Audience, 4 
Court of Faculties, 499, 0 
Courts of Peculiars, 6 050 = 
Courts-Confiftory, e -Thid, 
wn dee Biſhop. 
Courts of Archdeacons, 501 
See Archdeacon. 
Gour! of Delegates, 501 
Court of Commiſioners of Review, 501, 
502 
Court of Marſhalſea, 507, 508 
Court of King's Palace at Weftminſter, 
8 5 


Felony, Bloodſhed, Sc. in the 
Din Palace, „ eie 
Courts within the Principality of Wales, 


508, 509, 571 


fo FIT, 571 


County Palatine of Durham, 511 
"Royal Franchiſe of EH, Ibid. 
Courts of the Cingue Ports, 's 12; 13 
Courts of the Stannaries, 513. 514 
| Court of the Mayor of the Staple, 514 


Courts in Cities, Towns Corporate and 


05% 520 
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Courts of Conſcience in ſeveral Towns, 


Cuſtom, 0, 7, L, 130 
| General, > 
Particular, 6, 7 


Cut purſe, 362, 385 
1 
\ Amages, al $99, 600, 601 
Damage-feaſant. See Diſtreſs. 
Darrein Preſentment, = 560 
Date of a Deed, - 227, 250 | 
Day, 4, 227, 4 446, 447» 555. 


Deacon. See Advouſon, Parſon. 


Deatb, Natural and Civil, 13 13 


| Deputy, 74, 83, 197, 198, 485, 493, 
What Order to be obſerved in the | 


Declaration, 


: 2 _ 


Their a * Proceeding, f 


Page 573, 577 


Pariſhes, &c. 522, 523 
Courts of the Univerſities, 5 20 to 
22 

Privileges of the Vale iF 

521, 584 
Creation, | 37, 43 
Creditors, 21 5, 216, 297 et ſeg. 


See Bankrupt, Fraud. 
Crime, See Offence, k 
Curate, 41, 42 
Curteſy of England. See Eftate. | 


Rules concerning Cuſtoms, 8, 136 | 
See Preſcription. * 


578, 579, 020, 624 = 


See Month, Time, Year, 
Lord' 8 Dey. 


440, 5/2 


Dean and Chapter, 30,31 
Grants of Dean and Chapter, 30 
Confirmation by Dean and Chap- 
8 where neceſſary or not, 
260 to 264 

See Confirmation. 


Debt. See Action of Debt. 


Payment of them by Executor 
or Adminiſtrator. See Admi- 
niſtrator, Executor, London. 
To be paid before e Legacies 319, 
| ef ſeq. 
Deceit, 429 to 432. 
See Action of Deceit. 


Dedimus Poteſtatem, 560 
Deed, 217, 218, 227, 228, et ſeq. 
Indented or Poll, 217, 218 


205, 391, 302, 


577. 578, 579 . 


The Formal Paris of a "Deed, 


P. 218 to 229 

The ſeveral Sorts of Deeds. 229, 

et ſeg. 

Where to be inrolled or not, 
2 ho, et ſeq. 
Who ſhall have the Docs of an 
Eſtate, .+:2217, 218 


Rules concerning Deeds, 229 
See Evidence. | 
How Deeds are made void, 28 [of 


286 
Deer-flealers, See Game. 
Defeazance, 2231 
Defilement of Woman. See Forcible 
Marriage. "AS 
Degradation, 506 
Degrees. See Kindred. 
| Delegates. See Court of Delegates. 
Delivery of a Dced, 227, 228 
Demand, 182, 
AE Of Rent, __ Ibid. 
I Trove, : © 4. 535 
Demeſne. See Fee, os Shao 
Demeſnes, 5 ef 1 ſeq: 
See Services. 
Demiſe and Redemiſe, 2 56, ef fea. 
Demurrer, _ 583 
To a Declaration or Plea, 583 
To Evidence, 596 


To an Indictment or Appeal, 630 
Judgment upon Demurrer, 599. 


630 

Denial of Rent, 182, 183 
In Trover, | [1 Rn 

Denization, 285, 198 

See Alen, Naturalization. | 

Deodand, RE 207 
Departure, = 7 - 

Deprivation, 40, 15 5. 506, 


"i F , 
dee Reſpondeat 8 uperior. 


Detinue. See Actions of Detinue. 


Devaſtavit, 315, 321, 570, Co2 
Deviſe, 22082 to 285 
Many Things good by Deviſe, 
VPhich are not good by Deed, 
| 257, 284, 285 
Advice in making Deviſes and 


Wills, 2284, 285 
Deviſe Executory, 1 
Deviſes, 


—_ r _ 
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Deviſes, where void againſt Cre- 
ditors, Page 28 5 
See Teflament. 
44 to 46; 149 
39, 40, 41; * 


Dignities, 
2 . 
Dicceſe, what, 


Diſability by Common Law or 4 | 


Statute. 


1 See Ability. 
De, 


23, 24, 25, 42, 435 134, 
135, 210 to 213, 547 


Daumen of Eflates, 221, 226, 
2355 2363 304, 8 

Of Plea or Proceſs, 580 
Diſcretion, 5.91 
 Disfranchiſement, 111, 112 
| Diſmes. See Tithes. 


Diſpenſation, 20, 21, 28, 38, 39; | 


495, 499, 500 2 a 


See Court of Faculties. 


Diſſif, 303, 557 
mw 183, 184 


Of what Things or not, 184 

How to be made, 185, 18/, et ſeq. 
See Prerogative in Property and 

5 nn. 

For „ 


D Aribution upon Inteſtate's Eſtates, 


325, 326, 327 
Upon Bankrupt s Eſtates, 


301, 
302 
Diftringas, ee 560 
Divorce, 63. 2. 121 
Deg-biting, 55, 536, 537 
Donative, 20, 36, 153, 154, 155 
Dovebouſe, _ 14139 

Dower, See Blase! in Dower. 

Drunkenneſs, 15, 41, 345» 3933 394 
Duces Tecum, 560 

| Duels, 446, 347 0 


Dureſs, See Impriſoument: 


E. 


WW 8 7 India Bondi, Sc. Tc 0 Seas, ! 


Felony, 378 
Helanent. See Action of Eject ment. 
Election, e uncertain Grants, 252, 


253 

| Rules concerning Eleion, 252, 
ee - 

When Ktermined by Acceptance 
of another Grant, 9273 


| 


1 


184, 185, 
541, 540 


a 3 Sn M42 PS 


Election of TIRE 1. 112 
Io Parliament, 447, et ſeq. 
See Officers, Court of Par- 

lament. en 
Etegit; 4466; 603, 604 
See E ate by e 8 Exe- 
. cution. 

Eilope ment; 61, 63, 122, 623 

Embracery, 413, 414 

Endeavour, l 

See Intention,” * 25 

England, . 

How divided. EE IS. 374 | 

Entry, when lawful, 126, 2 3, 240, 

231, 236, 237, 238, 256, 

i 220893, Jn 421, 553 
When taken 1 213, 420, 


421, 524, 553 


S 1 Civ ud by Conſent, 54L 


607 
Error, where reverſed. See the 
ſeveral Courts, Tit. Courts. 


Appendant, Appurtenant to, 115 


Tncidents to, 115 175, 176, 


17, 254 
How forktited or loſt: See For - 


Jeiture. . 
Eſtate in Fee ſimple, 116, 117, 119, 
121, 253 
See Deviſe, Diſcent. 


| Eftate in Fee-Tail, 117, 118, 119, 120 


See De viſe. 
What Inheritance may or may not 
be Intailed, 119, 120, 197 


Miſchiefs of entailed Eſtates, 120 


Enqueſt of Office. See In 22 
Enquiry, Writs of. See Ad anne. 
Equity, 9 

Relating to Mortgages 138 


Eſcape: 74, lo 79, 341; 342 
5 Where Felony; _ id. 
. a See Gaoler, Town, 5 OG 

Eſcbeat, "2%; INN 130, 288, 303 

651, 652 

Bſcrow, | _ 

Eſpouſals, 3 

Efquire, | 45, 433 

Effendi Quiet. a Te TTY 560 

Eſſoin or r Excuſe 14, 15 

Effin-Day, 4474579 

Eſtate in Lands, GS. 113 


How divides. Se 8 115 


See 


Error, Writ of 443, 554, yew, 606, 


See Appendant and Appurtenant. 
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AB E. 


Eſſtate in Dawer, | 
See E/late for Life, Eftate by - 


 Eftate at Wi ll, 


See "OY TI Leaſes. 


extinct, Page 121 
See Eſtate for Life. 


Estate by Curteſy of England, 12 I, 123 


Huſband Copyholder may be Te- 
nant by Curteſy, OP © 
121 to 124 


Copy, Sc. Jointure. 


: Eſtate for Life, 124, 12 5 


If a Tennant for Life Fe. lows 
the Land and dies. See Corn. 
Not ſaleable by the Sheriff upon 


- Execution, | 12325 
Where no Eſtate is expreſſed in | 
the Grant, What, 244, 255 
| Advice to Tenants for Lite, 180, | 
> SS. - rs 181 
Eſate for another 8 Life, i A: 124, 125 
See Rent. | 
 Eflate for Tears, 126 
When may a Tenant for Years 
enter, 126 
It cannot be entailed, 119 126, 
, hb ACP Þ 
Anas. 


If Tenant for Years ſows the 
Land and dies, and the Term 
ends, who ſhall have the Crop, 


126 
Saleable by Sheriff upon Execu- 
—_—_ 1826 604 


437 
What may be granted 3 Copy, 


34 Concerning Convent Joint-te- 
Eftate in Tail after Poſſibility of Iſſue 


127, 131, 257, as8 | 
Eſtate at Suferance, Y WS. 


_ by Copy ok Court Roll, 128 7% 


— 


nancy, and Tenancy in Com- 
| mon, P. 143, 144, 145 
Statutes concerning Copyholds, 130 
Copyhold Lands not Aſſets to bind 


the Heirs, 131 
Copy hold Lands cannot be ex- 
tended by Eegit, 603 


Cannot paſs by Will only, 132 
See Grant, Surrender, Pre- 
ſentment, Admittance, Ser- 
Dices, Court-Baron. | 
Eftate | in Ancient Demeſne. See An- 
tient Demeſue. 


Estate upon Condition. See Condition 
„ RY e 
Bae by Statute- Mer Ye Wo 14K, 
75,277 
J When void againſt Purchaſers, 
| eee 
2 by Statute: Staple, 141, 276, 
E 1 


3 See ee e 


When void againſt Purchsſers, 
276 
Void Statute may be a good Ob- 
| | ligation, 277 
| Eflate by Elegit, | 141, 560, 60 ny 
co4 


| Bla in Lands deviſed to Executors, 


1725 143 
See i Intere/?, 


Bare | in Coparcenary, 1:3, 144, 221 
Partition, how to be made in Co- 
pdrcenary, | | 143 

See Advowſon. 3 047 

| E/tate in Joint-tenancy,,, _ 144 


Partition, bow to be made in 


The Method of granting Copy- Joint-tenancy, 145, 150 
hold Eſtates, 23% 133 See Advowſon. 

Fines upon Co pyholds, 135 Survivorſhip where, or where not, 
Copyhold Cuſtoms. See Cuſtoms. 5 Lid. 5 
Copyholds may be entailed by Eftate in Common, 145, 150 
__ Cuſtom. MARES 3} EN Adomeſen. 

Cha dowable by Cuſtom, Wael in Remainder, 3 148 

| 123, 131, 135 | Remainders abſolute or contin- 
Widows Eſtate by Cuſtom, 131 | gent, 148 


Copyholds, how extinguiſhed, 136 
Copyholds not included in the 


Statates concerning Guardians, 


69 
Nor within the Statute of Uſes, 


2 | 249 


Upon what Eſtate may a Remain- 


Rules to be obſerved in creating 


Remainders, 1447 
Perpetuities reſtrained in Remain- 
ders, 120, 147 


22 


der depend, or not, 147, 148 
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pate In, Reverſ on Page 147, 148, _ 1 2 


226 
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Bltates. 7 oma as Di eiue Ad- * 


enures and | 


vowſons, Tithes, 
Servioes, Annuities, Commons, 
Ways, Multure of a Mill, Cor- 
8 * * rodies, and Penſions, Offices; Fran- 
5 chiſes, Liberties, 149 70 210 
| See for Eſtates incorporcal un- 
der the proper Titles. 
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Baanmmunitan Capiends,. Page 


* Md 804, 505, 561 
r Recipiendo, 561 


Beau or Bande 147, 148, 233, 
7 


Reccundchs Pudirii, rt 55t 


Eacluien in Civil Cauſes, | | 190, bog: fo 
8 606, 608 
IL x7 Criminal. Walen 1 656 


Blate in Goods and Chattels Perſmal 
See Goods and Chattels. 


LO Dil by cutorthip, 1 15g, 312; 320 
Fhoppel, 5 0 nnd) 90817, 235| E!xecutor of his .own Wrong, 
 Eftovers, | OB) oe 5 e e313, for ong 32;, 313, 
See (mn. - 3 His Intereſt, 374 
Eftovers, Who ſhall, have COR His Sha A 101 35314, 315 
Eſtovers, l ds 126 1 His Office and Vie, 31s to 319 
2 Where loſt, or not,, 196 Hou far chargeable, 375,316, 319 
Eftrays, TT” PRE: Kew 208 See Aﬀets, _ 
Eſtreat, ate 72, 73 Canno be forced to. give ſpecial 


Evietion, of Lands ar bean 
what Remedy, 191, 
Evidence i in Guy Cauſes, 1 58, 590 ol 

ft: = 397 

Special Matter, given upon bed 
.. , General i 

f Demurrer to Prigence, © 5985 


3 Bill of 1 to Evidence, 188 Ys See 8 
; SS 955 Ibid. Extent, N. . - $76 561 
Evidence, " Crominal, Cauſes, -Extinguiſhment, EBONY 191 
638 70 643 See Epaate by + Copy of Court- 
What Evidence einten the In- oll, Common, Rent. 
| dictment, O nog Bid. Extortion, 411, 412 
Evidence in A of Death, „See Fee. A r. 
| 625, 626 = | 5 Nuss. 
5 See Writings, Prounptios, V 
Witneſs. 12 5 1 Th | | 
e 3 1 L AIRS, 1406; 8 207 fo 206, 49% 


8 ee Reſerati on, Evidence... 
Exchange of Ellates. 2% 
Exchange, Bills of, and Promiſſory) 
Motes, r, 535 
Exchequer. . See Court, of Eacbegu 5 
Exchequer. Bills, Forgery « of, | Felony, 
rams 375 
Eꝛrcommunicgtion, Attac 12 504 
Whether Lay: 1/4 may excom- 
N municate, itt 494, 502 
| Excommunication in what Caſes, 
505, 521 
Ditabilities by Excommunication, 


; 303, 505 f 


Who may > Excommunica- 
en, 504, 505, 521 


30470 328 


Executor, I 310, 311 
Acceptance or | Refuſal of an Exe- 


27-5 1 Bal 570 
2913 Clnhor be forced to pay Coſts, 


= bor 
Not dilabled by Outlawry, 574 

een a e 257 
Exempli 12:51 233257, 591 


N w 


WE See Markets.” 1 * 
Pal Impriſommont, ” 117748; 561, 562 


: Falſe Fudgmen, Sos 1, 608 
Nr dee - Moſer. % 9108S 

\ Pealty, 13 120 175, #77 
eb] to. end das 1 117, 137 


Free- Furm tt 3 
0 Pee-fimple. dee 22 in He impl. 
Fee-tail. See Eſtate in Fee. tall. 


2 8 ee. relating to Cain, 54 the 


King and his Counſellors, Sol- 


8 H diers 
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diers and Mariners, the King 8 
Armour, 


Quarentine, Breach of Priſon, | 
Eſcape and Reſcous, the Revenue 
and Trade, Page 330 to 345 
Felony, Private, againſt the Life, the 
Body, Goous and Habitation of 
Men, 345 70 372 
Other Felonies concerning Re- 
cords, 
Bankrupts, Rivers, and Sea 
Banks, Hop-poles, Grain, and 
Forgery, &c. 37210 379 
Examination of Felons to be 
certified, 


veral Titles. 


Felo de je © 345, 651 
Fame Covert. See Huſband, Wi te, Wo-| 
men. - 
Fraffment, 229 to 231, 2 52 
See Indentures to lead the Uſes 
of Feoffments, 
Fiction of Law, 241, 242 
Heri Facias, 561, 6044 


If the Defendant: is « benaliced? 


Clerk, and ſo returned, what, 
604, 605 
Fine, | 483, 648 7 
Capiature Fir 8 


See Amerciament. 


Fine and Ranſom the Difference, 


648 
Fines upon Copyholds. See Eſtates by 
. Court-Roll. 

Fines, 435 

How divided, 232, 233 

Who may or may not /evy or take 

by Fine, — 333,4 

Of what Things may, or may not 

2 a Fine be levied, 234, 235 
Before whom to 1 acknow- 
leqdged, 235, 508, 512 


Of the Force and Effect of Fines 


with reſpect to the Perſons 
that are to be barr d, 


See priuies Strangers, 


Eſtates that are to be barred, 


238 t0 241 


How Fines may be avoided, 241 
3 


Popiſh Prieſts, Rio- | 
ters, Turnpikes, and Flooagates, \ 


642, 6434 
See for Felome under their fe- | 


602 


235 70 
241 


Their Effect with reſpect to the 


Cattle, Game, Sbips, 


1 


Fines, To aknowlodya a Pine in the 
Name of another, where Fe- 


lony, Page 
| Fire, : 55 35 
| See Burning, Servant. 

Fire- Mors. See Nuſance, 440, 441 

Firfi- Fruits, 29, 30, 38, 469 

Flight, 207, 652, 656 

Force, | 540 

Forcible Entry and Detainer, azo, 
eee - 

Forcible Marriage, 5353 

Fureſt, l 02, 202 

See Courts of the Foreſt. 
Forfeiture, 


129, 130 
In Civil Caſes, 23, 129, 130, 191, 


224 70 226, 289 10 305 


Of Lands, 23, 289 7 305 

Of Goods and Chattels, 23, 200 
to 208 

Of Copyhold Lands, 1:9, 130 


 Chattels, 62, 398, 648 76654 
Forfeiture of Lund to 55 
Time it ſhall relate in Treaſon 


and Felony, 648 70 65 3 
Forfeiture of Goods My Chattels, 
0 what Time it ſhall relate, 

648 70 6 
See Mala. 2 is 
Forfeiture upon Outlawry, in A- 
tion, | . 654 
See Out laury „Neſßitution. 

Upon Outlewry in 7 reaſen or F. 
Forefalling, 427 
Forgery, 44860, 4% 

Where Felony, 37 5, 370 
A 3 4 Seal. 

vr me 562 
Fowl, Wild, 304, g =. 

Tn + | | 200 

Different 8 200 0 210 

What Franchiſes may be claimed 

by Preſcription or not, Bid. 

See Preſcription. 

What Franchiſes muſt have Al- 

lowance. See Allowance, 

When the Common Law ſhall 

take Place, 20r, 495, 496, 
07, 508, 523 

How forfeited, e 135 

80 dee Liberties, Thr e, 


Frank- 


In Criminal Caſes, of Lands or 


* x; T F T E FE , 4 


Of Goods and Chattels by” the 


Party, or AQ of Law, 306 
See Fraudulent | 


Gifts F raudulent. 
Conveyances. 


Advice concerning Deeds of Gift, 


306, 307 

Glebe, | 
Good Behaviour, 
See Peace, 
Goods and Chattels, 


Kiberties, Succeſſion. 


See Houſe of Correction. 


Grant, 252, 253, 254, 255 


Rules concerning Grants, . 


Of the Crown, 22, 23 


See Artarnmear, Election, Eftate| 
in Reverfion, Leaſe, Pre- 5 


ſcription. 


Grant of Copyhold Eſtates 132 


zo 135 


Graln-Pelny, concerning, 375 
Guardian, 13, 14, 15, 6g, 70, 151 
Of Spiritualties, 28, 29 
Gauer nſe 95 Iſle 9 


22, 38, 158, 159 
5 85,476 416 417 


See E/ftate in Goods ; 


and Chattels, Felony, Forfeiture, 


Governor of a Houſe of Correction. 


1,457 


A 2 116, 176, 177 | 
Frank-Marriage 116] H. 
Fran- Fue, | 137 
Fraudulent Conve e Sc. 215, 216, H Corpus, Page 18, 62 
285, 286, 306, 307, 452, 600 Habeas Corpora Furatorum, 562 
See Deceit, Gift, Mortgage,| Habere Facias Serfinam, | Ibid, 
Purdbaſe. Habere Fucias Poſſeſſiomem, bid. 
Pree-Chapel Sec Chapel. Habendum of a Deed, 219 
Free bold, | 113, 120 fo 126 | Half-Blood, when it may take by De- 
See Livery and Seiſin. ſcent, or not, 211, 212 
Cannot be loſt but by Law, 609 ' Adminiſtration grantable to Half- 
Fugitives, 2060] Blood, 326 
See Forfeiture in Criminal Capable 'of Diſtribution on Inte- 
_ Caſes, | ſtate's Eſtate, 320 
Hamlet, 
G. Health of Body and Mind, See Non 
AME deſtroying of, 203, 373, Compos. 
4325 437, 492, 493 Heir, 22, 23, 24, 66, 67, 116, 117, 
Game- Keepers, 43310 78 192k: - 118, 119, 210 to 2 14 
— Jon, 429, 5 57, 6 53 Lidea) or Collateral, 211, 212, 
Gaol. See 2 EE | 313 
| Gaoter, 71, el. ſeq. 340, 34T, 5 $3, The Word Heirs oe to 
2 609, 610 make an Inheritance ; where, 
See Efe. | and where not, 116, 117 
Gavelkind, 6, 213, 649 See Eftate in Fee-Simple. 5 
| Gentleman and Gees 5 45 Next of Blood by Inheritance, or 
GP, e 4076, dy Purchaſe, "the Difference, 5 
Of Lands, „ 212, 2123 


4 Where Goods and Chattels may, 
or may not go to the Heir, 
6, 68, 


138, 179, 180, 181, 278 


vantage of Covenants, 223 
Where a Warranty binds him. 
See Warranty. 2 
Where he ſhall not ſuffer by 
| Nonclaim. See Fines. 
Where bound by the Act of his 
| Anceſter, 67, 220, 221, 278, 


28 


What Heir may bring an Appeal 


of Death, | 623 
Heir- Loom, of 67 
Hereditament, 113, 114, 115, 149 

See Land. 
Hereſy, 3594, 395 
Heriot, 129 
| Hermaphrodite, | — 13 
8185 High 


= 278, 313, 314 
Where Money is payable to the 
Heir, and not to the Executor, 


Where the Heir ſhall take Ad- 


Execution on the Lands of an 
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Larceny of wild Creatures, where, | 
| 359, 360 
Latin, Falſe, 378, 621, 655 
Later, cis! — 863 
Law, what, 2 7 
Of England, 5 its Sir Founda- 


| 188, 189, 190 X 
In what Caſe he may be fined for | 


tions, 470 12 


| | 


r 2 2222 . 9 4 ” 3 


iow, Law, Common; Page 4 0 8 
See Cuſtom, Statutes, 
Objects of the Laws of England, 


| 11 
Crown Law: EG BEET Ba 10 


See Prerogatiye, _. - 
Crown Law and Common Law 
are not two different Laws, 
2 
Te differs 3 in many Things as K 
Deſcents from the Genera! 
Law eee the Subject, 


21 
Law Civil, 11, 470, pq 
Laws Ecciefaſtial;: 11, 494, 495 
Law Merchant, 11; 141 
Rules concerning Laws, 5, 6, 

224, 225, 229, 253, 2544 255, 

Leaſe, 219 
For Life, 255, 256, 257, 258, 

259 

Lee Eflate for Life: 
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338 39 
Letter of Attorney, where Felony 155 Livery and Se hm, 230, 247, 204, 
—_— 376, 377 | 272, 289 
Levari Fucias, 563, 602 Local and 7 ranſitory. See Aftion. 
Levant and Couchant, e 3 London, 7 5, 90, 170, 171, 251, 
Libel, . 424, 425 Fas EIS 276, 499 
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Cuſtom for calling a Woman | See Porcible Marriage. 
Wbore, 530 | Marſhalſea. See Court of. 
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| the King, 22 


Property in Lands may be acquir'd 


by Occupancy, 207, 208 | 
Offence, 329, 330 
Second and third, „ 
Capital, 330, et ſeg. | 
Not Capital, 390 to 4:1 


Office, Inqueſt of, See Inqueſt. 75 raverſe. 
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Who capable, or incapable, of 
an Office, 197, 198 


Where Gtant of an Office void, 


197, 198 


May or may not be executed by 


Deputy. See Deputy. 
Where new Offices cannot be 


: granted, 261, 262 
Grants of Some Offices not within 
32 H 8. ch. 28. Did. 
Ancient Offices not reſtrained by 
e JO. - 261 
. How forfeited, 199, 396, 397, 
8 | 435 
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Where an Office may or may not 
be ſold, 
281, 478 

Offices Civil or Military, not void, 
buy the Demiſe of the King 
how, 
| See King, Livery and Seifin. 
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fices, 88, 198 
"x 70 to 108 


Offi 5 . 
Election of Officers, where void, 


See Election. 


the Grantor, _ 198 
Whether their Acts are valid, 
when the Office i is void, 


397 


197 
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200 | 


111, 112, 397, 448 | | 
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199, | 


Officer, When Murder to kill an Officer 
of juſtice, Page 247 
Officer aſſaulted need not give 
back before he kills the Ag- 
greſſor, 


ISS 
Juſtifiable Homicide in Officers, 
656, 657 


See Arreſt, Bailiff, Eſcape, 
Gaoler, Sheriff 
Officers neglecting their Duty, 


41g 
Official, 29, 50 
Ordinary, who, 27, 28 


Every Archbiſhop i is the Ordinary 
of the whole Province, Bid. 
Archdeacon allowed to de an Or- 
dinarvy, ns 
Ordinaries impowered to grant 
Adminiſtration by Statute, 3 
Ed. 3. ch. 11. 222, 323 
Not to take exceſſive Fees, 411 
The Certificate of Excommuni- 
cation muſt be by the Biſhop, 
or one that hath ep Ju- 
riſdiction, 
What Things are tried by Certi- 


584 


ficate of the Ordinary, 
See Biſhop. 
Ordination, 33, 34 
Orphans, 69 
F n 
Of the Court of Orphans, 517 
Overſeers of the Poor, 93 to 98 


Overt-Ad, in High 7 reaſon, what, 
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574 125 


to be laid and proved, 33a, 
333, 041 
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Outlawry, _ 573. 574, 661 
In Civil K 652 
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Outlawry in Criminal Caſes, 61 2, 615, 
65 f 
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Diſabilities incurr'd by Outlawry, 


EG YG pet 


PA 7 N 


4 


504, 505 


The TA B. Ds N 


4 2 . «44 — — 


— 


— OE 


3 — 


2 N ANA Por er i dee heb, C dtn, BS. | 
7 100 IE P. | NICE | ſenlatiom, Simony. | 
10610 ydb mids d 40009 28 VT Pauper, ©; Page 550. bor 
JN Turte et Hure, Þ. 629. 629 


Papiſts, Statutes ooucer nig them, | 


Ferm: Ho ue be ple, 179, 


1810 . 3305 390 400, 


, 269 
Where an Action lies 


. > 
vos Los rely 402, 403 | ; firſt Failure, or not, 1 1 182, 
Purapherniatie,n 22 7 64 Wan 2b. 27%, 278, 279, 280 
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SONS, | 202, 203. 
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AG See Modus Damen e 
Parliament. See „ of Parliament. 

| Parſon, - 549 327 33, 37 
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e 55 
"Partitione Facienda, 56 5 
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34, 35, 150, 151, 152, 153, 
"I 


39, 41 


Patron, 


207 not preſcribe De, non Deci- * 
l ae | | 


- % . 
8 


N 18 Pardon, Privilege, Trial. 


iet oder. See Gourt of Pie-Pow- 
e ders.: + 
Penance, 115 508 
34 font, See . Wl 
Where recoverable, „ 
Panfioner from the 5 e 
pable of being elected Mem- 
ber of the Houſe of . 
| e nr 
405 70 409,621 
, 498% 4075 411, 
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243, 244, 2 
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are both required, 4359, 55 Different from an Inditment, 618 
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68, 116, 152, 156, 157, 174, | "16 2.21403, $71. 
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34 49 des Cuſlom 1 2 » Common, 451, 455 
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Proceedings in Civil Cauſes, gab fo [Og AE bee R 5 707 [LIP 566 
608 Nuare Incunbrauit, 567 
In Criminal ee (ob 10 687, | Quare Non Adm ihe, VBA Ibid. 
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